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OUB  PIPTBBNTH  YEAR. 

The  Washington  Law  Eepobtek,  in 
entering  upon  the  fifteenth  year  of  its  pub- 
lication, presents  most  cordial  greeting  to 
all  of  its  friends  and  patrons. 

And  in  this  first  number  of  our  paper, 
published  in  the  new  year,  we  desire  to  re- 
mind the  members  of  the  legal  profession 
throughout  the  States,  that  ours  is  the  only 
legal  periodical  published  at  the  Kational 
Capital.  As  our  office  is  only  a  short  dis- 
tance from  the  United  States  Capitol,  where 
the  Supreme  Court  of  the  United  States 
holds  its  sessions,  we  especially  enjoy  the 
opportunity  of  obtaining  for  publication  at 
the  earliest  moment  the  valuable  decisions 
of  that  august  tribunal. 

During  the  present  year  we  contemplate 
the  publication  in  full  of  the  leading  deci- 
sions of  that  court,  and  also  an  abstract  of 
all  of  its  opinions  rendered  upon  matters  of 
general  interest  to  the  profession,  as  well  as 
the  full  report  of  the  decisions  of  our  court 
in  general  term,  and  decisions  of  the  United 
States  Court  of  Oaims.  Also,  an  index  of 
the  leading  articles  in  the  exchanges,  and  a 
number  of  valuable  essays  upon  important 
questions  of  law  and  practice  arising  in  the 
courts  of  the  United  States,  as  well  as  in 

^  courts  of  the  several  States. 

In  our  publication  of  legal  references  and 
citations,  we  will  endeavor  to  include  a 
reference  to  the  page  or  section  of  the  most 
recent  text- book  bearing  upon  the  question. 
The  Congressional  Law  Library,  with  its 
vast  collection  of  books,  aflfords  us  the  most 
ample  facility  for  examination  of  the  latest 
publications,  both  English  and  American. 

We  congratulate  ourselves  upon  the 
steady  growth  and  increasing  popularity  of 


our  paper.  Its  advertising  and  subscription 
lists  bear  ample  testimony  of  the  esteem  in 
which  it  is  held  by  our  legal  brethren. 

It  is  our  hope,  that  in  the  management  of 
the  paper,  we  will  deserve  the  approval  of 
the  members  of  the  bar  at  home  as  well  as 
abroad,  and  that  The  Washington  Law 
Repobteb  will  receive  its  fidl  share  of  their 
patronage. 

AssiQNiCENT  OP  JusTiCBS. — In  the  court  in 
Qeneral  Term  it  was  ordered  that  the  following 
assignment  of  joBtices  be  made  : 

To  the  Qeneral  Term,  to  be  held  in  January, 
April  and  October,  Chief  Justice  Bingham, 
Justice  James,  and  such  other  Justioes  as  may 
iVom  time  to  time  be  disengaged. 

Circuit  Court  for  the  January,  Bfay  and 
October  terms— Justice  Hagner. 

Equity  Court  for  the  year  1888,  commencing 
with  the  February  term— Justice  Cox. 

Orphans'  Court— Justice  Cox. 

District  Court— Justice  James. 

Criminal  Court,  for  the  March,  June  and 
December  terms.  Justice  Montgomery. 

A  second  Circuit  Court  shall  be  held  on  the 
fourth  Monday  in  January  by  Justice  Merrick, 
in  the  western  audience  room  of  the  south 
IVont 

Justice  Hagner's  court  will  be  known  as 
Division  No.  1,  and  Justice  Merrick's  as  No.  2. 

The  cases  on  the  first  half  of  the  calendar  will 
be  tried  in  No.  2,  and  the  others  in  No.  1. 

The  first  twenty-six  jurors  drawn  will  serve 
in  No.  1,  and  the  next  twenty-six  in  No.  2. 


The  Unttbd  States  Supreme  Coubt.— As 
this  court  has  adjourned  during  the  holidays 
until  Wednesday,  January  4, 1888,  there  will  be 
no  opinions  delivered  until  Monday,  the  9th 
instant  This  recess  is  no  doubt  as  much  en- 
joyed by  the  justices  of  the  court  as  by  the 
members  of  the  bar  from  a  distance,  who  come 
here  to  argue  their  cases  orally,  as  it  enables 
the  latter  to  spend  the  Christmas  holidays  at 
their  own  homes. 


Erbob  in  Tblegbaphic  Message.— The  drop* 
ping  of  an  important  word  in  the  transmission 
of  a  telegram  is  prima  facte  evidence  of  negli- 
gence on  the  part  of  the  telegraph  company, 
and  will  render  the  company  liable  in  the  ab- 
sence of  any  evidence  explaining  the  same. 
Ayer  v.  Western  Union  Tel.  Co.,  79  or  80  Me. 
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SDPREME  COURT  OF  THE  UNITED  STATES. 

ABSTRACTS  OP  DECISIONS. 

Transfer  op  National  Bank  Stock— Fed- 
eral Question— Transfers  in  Blank  After 
Filing  Blank  Transfer  —  Liability  of 
Purchaser  After  Blank  Transfer— Ac- 
tion BY  First  Holder  Aqainst  His  Trans- 

FERRE|i. 

Leasassier  &  Binder  v.  Samuel  H.  Kennedy. 

In  error  to  the  Supreme  Court  of  the  State  of 
Louisiana. 

Forty  shares  of  the  capital  stock  of  the  Ores- 
cent City  National  Bank  were  on  Feb.  24,  1873, 
sold  to  plaintiffs  in  error  by  the  defendant.  The 
transfer  was  made  on  the  transfer  book  of  the 
bank,  leaving  the  name  of  the  transferee 
blank  according  to  the  custom  there. 

On  March  15,  defendant  sold  them  to  one 
Adams,  a  responsible  person,  but  at  his  request 
the  name  of  Morris  Dyer,  an  irresponsible  per- 
son, was  fiUed  in  the  blank  for  tranferee's  name 
on  the  transfer  book,  which  had  been  formerly 
signed  by  plaintiffs  in  error.  The  bank  being 
embarrassed  closed  on  the  17th,  and  soon  the 
Controller  of  the  Currency  appointed  a  receiver 
therefor.  On  August  1,  1873,  the  receiver 
brought  suit  against  the  shareholders  under 
sec.  6161  Rev.  Stats.,  to  enforce  their  personal 
liability  for  debts  of  the  bank.  Kennedy  was 
made  a  party  as  holder  of  said  shares.  He  set 
up  his  sale  to  Adams  in  defence.  On  the  hear- 
ing the  bill  was  dismissed  as  to  him.  Then  the 
receiver  brought  suit  against  Lessassier  &  Bin- 
der as  owners  of  the  stock  at  the  time  of  the 
failure  of  the  bank.  They  notified  Kennedy 
that  if  they  failed  in  the  suit  they  would  hold 
him  for  what  they  might  be  compelled  to  pay 
"on  the  stock  which  they  had  sold  him  Feb.  24, 
1873.  Judgment  was  rendered  against  them 
May  16,  1879,  for  f2,800,  with  5  per  cent,  interest 
from  July  23,  1874.  They  paid  this  judgmeht, 
and  bring  this  suit  against  Kennedy  to  recover 
said  payment.  In  their  petition  they  allege 
that  it  was  Kennedy's  duty  to  have  filled  in  his 
name  in  the  blank  on  the  transfer  book,  and 
that  owing  to  his  conduct  in  not  doing  so,  he 
subjected  Qiem  to  a  liability  which  was  his,  and 
not  theirs ;  that  his  acts  were  in  violation  of  his 
obligation,  unlawful,  illegal,  and  to  their  dam- 
age of  the  amount  paid  by  them. 

A  motion  is  made  to  dismiss  the  writ  of  error 
for  want  of  jurisdiction,  on  the  ground  that  no 
Federal  question  was  involved  in  the  decision 
below. 

Granting  the  motion  to  dismiss  the  court  say: 
From  this  statement  of  the  case  the  suit  was  not 
brought  a^inst  Kennedy  to  enforce  any  lia- 
bility of  his  under  the  National  Banking  Act ; 
that  was  disposed  of  in  the  suit  of  the  receiver 
against  him  for  its  enforcement.  Neither  do 
Lessassier  &  Binder  claim  under  the  receiver, 
nor  are  they  seeking  to  enforce  the  liability  of 
Kennedy  as  a  shareholder.  Their  claim,  and 
their  only  claim,  against  him  is  for  his  failure 
to  insert  his  own  name,  or  that  of  some  other 
responsible  person,  in  the  blank  which  had  been 
left  by  them  in  the  transfer  they  signed  on  the 
books  of  the  bank  for  the  stock  he  had  bought 


His  obligation  to  them,  if  any  there  is,  grows 
out  of  his  contract  with  them  as  a  purchaser, 
and  not  out  of  the  banking  law.  That  presents 
no  Federal  question.  There  is  nothing  in  that 
law  which  makes  it  his  duty  to  save  his  assign- 
ors from  harm  by  reason  of  their  former  owners 
ship,  or  which  required  him  to  register  his 
ownership  for  their  protection. 

Neither  is  it  at  all   important   that,  in  its 
opinion,  the  Supreme  Court  of  the  State  ex- 

J)ressed  a  doubt  as  to  the  correctnees  of  the 
udgment  against  Lessassier  &  Binder.  That 
judgment,  as  it  stood,  was  conclusive  on  that 
point,  and  if  Kennedy  had  been  liable  to  them 
at  all,  it  would  have  been  for  the  amount  ad- 
judged, because  he  had  been  called  upon  to  de- 
fend if  he  desired  to  do  so.  He  was  discharged, 
not  because  the  judgment  was  wrong,  but  be- 
cause he  had  not,  in  the  opinion  of  the  court, 
been  guilty  of  any  neglect  of  duty  towards 
those  against  whom  it  was  rendered,  which 
would  make  him  liable  to  them  therefor. 
Watte,  C.  J.    Dec.  6, 1887. 


Supreme  Oourt  of  the  District  of  Ck>lumbia 

OENEBAL  TERM. 


Bbportbd  by  Franklin  H.  Mackbt. 

Dubois'  Appeal. 

Patent  Appeals,  No.  83. 

(Decided  October  13,  1887. 

\  The  Chief  Justice,  and  Justices  Hagner, 

(    James  and  Merrick  sitting. 

The  statutes  relating  to  patents  do  not  provide  for 
the  granting  of  a  patent  for  an  article  which  is  the 
necessary  product  of  a  machine  previously  patent- 
ed. 

Appeal  from  the  Commissioner  of  Patents. 

The  Case  is  stated  in  the  opinion. 

R.  Mason  for  appellant : 

No  one  appeared  for  the  Commissioner. 

Mr.  Justice  Haqner  delivered  the  opinion  of 
the  court 

On  the  24th  of  August,  1875,  Frederick  Q. 
DuBois  obtained  a  patent  for:  1.  An  improve- 
ment in  the  art  of  making  lead  traps  for  plum- 
ber's use :  and  2.  For  the  improved  apparatus 
therein  described,  to  be  used  in  the  manufi^v 
ture  of  lead  traps  for  plumber's  use. 

In  March  8,  1878,  he  applied  for  a  patent  for  a 
plumber's  trap  of  soft  metal,  compressed  and 
seamless,  etc.,  as  a  new  article  of  manufacture ; 
being  the  same  trap  he  had  claimed  was  to  be 
produced  by  the  machine  or  apparatus  des- 
cribed in  his  patent  of  August,  1875. 

The  application  was  rejected  on  the  13th  of 
March,  1878,  by  the  examiner;  again,  on  the 
22d  of  March,  again  on  the  13th  of  April, 
1878,  and  again  on  the  15th  of  February, 
1886.  In  the  last  ruling  the  examiner  states 
at  large  the  grounds  of  his  rejection:  1. 
That  the  Commissioner,  and  Judges  Ship- 
man  and  Wheeler,  of  the  United  States  courts, 
had  decided  that  the  trap  described  was  not 
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X>atentable.  He  refers  to  the  second  reason  in 
these  terms : 

*'  It  is  unnecessary  to  mention  the  numerous 
decisions  which  have  been  rendered  of  late 
years,  to  the  effect  that  the  extension  of  the 
monopoly,  which  would  result  IVom  the  grant- 
ing of  a  patent  for  an  article  which  was  the 
necessarv  product  of  a  machine  previously 
patentedi  is  not  provided  for  by  the  statute, 
and  should  not  be  patented." 

This  decision,  on  appeal,  was  affirmed  by  tl^e 
boaird  of  exammers  m  chief;  and  their  ruling, 
in  turn,  was  approved  by  the  acting  Commis- 
sioner. 

We  have  examined  careftQly  all  the  proceed- 
ings in  the  case,  including  the  several  careftil 
arguments  made  before  these  successive  tri- 
bunals, during  a  Mtigation  of  eight  years,  and 
that  addressed  to  tins  court  in  the  present  hear- 
ing; but  we  have  found  no  reason  sufficient  to 
induce  us  to  overrule  those  decisions ;  and  the 
raUng  of  the  acting  commissioner  is,  accord- 
ingly, affirmed. 


Fbancib  a  Wood  bt  al. 

v. 

DiSTBiCT  OF  Columbia  bt  al. 

At  Law.     No.  26,832. 

r  Decided  October  18, 1887. 

\  The  Chief  Justice,  and  Justices  Hagner, 

(.    Jambb  and  Merbicx:  sitting. 

1.  Whenever  an  invalid  tax  is  sought  to  be  enforced, 
certiorari  is  the  proper  remedy  to  review  the  pro- 
ceedings. 

2.  While  the  writ  may  be  denied  where  the  peti- 
tioner is  shown  to  have  been  guilty  of  culpable 
laches  in  applying  for  it,  yet  when  nothing  ap- 
pears to  show  tlmt  the  petitioner  b^  silence  has 
inflicted  injury  upon  others;  or  occasioned  public 
or  private  inconvenience ;  or  that  others  have  ac- 
quired rights  which  will  be  impaired ;  and  that  as 
soon  as  assailed  he  complained,  a  hearing  ought 
not  to  be  refused  by  a  denial  of  the  writ. 

This  was  a  motion  to  <}uash  forty-three  Write 
of  certiorari  which  had  issued  to  the  treasurer 
of  the  United  States  and  the  Commissioners  of 
the  District  of  Columbia,  on  the  prayer  of  the 
respective  petitioners  alleging  the  invalidity  of 
certain  taxes  assessed  against  their  property. 
The  writs  commanded  the  respondents  to  cer^ 
tify  to  the  court  tlie  papers  and  records  of  pro- 
ceedings in  each  case.  The  motion  to  quash 
was  certified  to  the  general  term  to  be  there 
heard  in  the  first  instance. 

BiBNBY  &  BiBNBT,  for  petitioners  : 
H.  E.  Davis,  for  the  District. 

Mr.  Justice  Haoneb  delivered  the  opinion  of 
the  court. 

Motion  to  quash  forty-three  writs  of  certiorari 
certified  to  be  heard  here  in  the  first  instance. 

Five  specific  reasons  are  assigned  by  the  attor- 
ney of  me  District,  in  support  of  the  motion, 
two  of  which  we  will  notice : 

1.  It  is  insisted  that  certiorari  is  not  the  pro- 

Ser  form  of  remedy  to  be  invoked  by  the  peti- 
oners. 

We  are  of  the  opinion  that  this  objection  can- 
not be  sustained.    In  Ewing  v.  St.  Louis,  72 


U.  S.,  6  WalL.  413,  a  bill  fai  equity  was  filed  to 
enjoin  the  collection  of  an  assessment  made  by 
the  city  for  benefits  adjudged  against  the  plain- 
tiff iVom  the  opening  of  a  street  through  his 
property.  The  supreme  court  held  that  equity 
could  not  grant  relief  in  such  a  case.  Referring 
to  the  chsSges  of  the  bill  the  court  says:  '*Of 
these  grounds  the  principal  are  that  the  pro- 
ceedings were  taken  without  notice  to  the  com- 
plainant, or  any  appearance  by  him :  that  the 
notice  provided  by  law  was  not  published  as 
required ;  that  no  provision  was  made  for  com- 
pensation for  the  property  taken;  that  no 
power  to  render  the  judgments  was  vested  in 
the  mayor  by  any  Act  of  the  Legisla^^ure,  or 
could  be  vested  in  him  by  the  city  authorities 
by  any  clause  of  the  city  charter ;  and  that  the 
statutes  under  which  the  proceedines  purported 
to  have  been  taken  were  repealed  Deforethe 
proceedings  were  completed.  These  grounds 
are  by  the  demurrer  admitted  to  be  true ;  and 
beine  true,  no  reason  exists  upon  wMch  to 
justify  the  interposition  of  a  court  of  equity. 

*'If  the  statutes  and  ordinances  under  which 
the  mayor  undertook  to  act  did  not  invest  him 
with  any  authority  to  render  the  judgments 
against  the  complainant,  the  judgments  were 
void,  and  could  not  cast  a  cloud  upon  his  title, 
or  impair  any  remedies  at  law  provided  for  the 
protection  of  his  property  or  the  redress  of 
tre^ass  to  it. 

**  On  the  other  hand,  if  the  statutes  and  ordi- 
nances invested  the  mavor  with  authority, 
when  new  streets  in  the  ciw  were  to  be  opened, 
to  render  judgmenta  for  the  amount  of  bene- 
fits assessed  against  the  owners  of  adjoining 
propertv,  and  in  this  instance  he  fyHea  to  fbl- 
low  their  provisions,  or  exceeded  the  iurisdjlo- 
tion  they  conferred,  the  remedy  of  me  com- 
plainant was  by  ocritorari  at  law,  and  not  by 
bill  in  equity. 

**  With  the  proceedings  and  determination  of 
inferior  boards  or  tribunals  of  special  jurisdic- 
tion, courts  of  equity  will  not  interfere,  unless 
it  shall  become  necessary,  to  prevent  a  multi- 
plicity of  suits  or  irreparable  injurv,  or. unless 
the  proceeding  sought  to  be  annulled  or  cor- 
rected is  valid  upon  its  face,  and  the  allefi^ed  in- 
validity consists  in  matters  to  be  establisned  by 
extrinsic  evidence.  In  other  cases,  the  review 
and  correction  of  the  proceedings  must  be  ob- 
tained by  the  writ  of  certiorari.  This  is  the 
eeneral  and  well  established  doctrine.  Examples 
in  which  this  is  asserted  are  found  in  Mayor, 
etc,  of  Brooklyn,  v.  Meserole,  26  Wend.,  132, 
and  in  Hey  wood  v.  Buffalo,  14  N.  Y.,  634,  and  in 
cases  there  cited." 

The  decision  in  Gaither  v.  Watkins.  1  Md.,  6 
Cent.  Rep.,  483,  66  Md.,  577,  cited  on  behalf  of  the 
District,  recognizes  this  doctrine.  The  prece- 
dents in  this  jurisdiction  referred  to  by  the 
counsel  of  the  petitioners,  abundantly  show  the 
exercise  of  the  -power  of  review  by  our  courts  of 
the  proceedings  of  inferior  tribunals,  in  cases 
like  the  present ;  and  we  adhere  to  that  prac- 
tice. 

2.  It  is  insisted,  however,  that  if  the  writ  of 
certiorari  can  be  resorted  to  in  such  cases  as 
these,  yet  as  that  Writ  is  granted  only  in  the 
sound  legal  discretion  of  the  courts,  and  cannot 
be  demanded  as  matter  of  right— that  the  courts 
should  not  award  it  in  the  cases  like  the  present, 
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where  the  petitionors  have  been  guilty  of  cul- 
pable laches  in  making  their  application. 

There  is  no  doubt  of  the  correctness  of  the 
first  proposition.  It  is  distinctly  affirmed  in  Ex 
parte  Hitz,  111  U.  S.,  768,  and  in  66  Md.,  577,  and 
Cooley,  Taxation,  530. 

But  the  cases  cited  do  not  show  that  the 
petitioners  here"  have  been  guilty  of  laches  in 
such  wise  as  to  induce  the  court  to  reflise  them 
an  opportunity  of  urging  their  objections  to  the 
assessments  complained  of.  The  petitioners  all 
declare  that  the  proceedings  were  conducted 
throughout  without  any  notice  to  them,  as  was 
exacted  by  the  statute ;  and  although  the  assess- 
ments are  claimed  to  have  been  made  manv 
years  ago,  yet  no  certificates  were  issued  until 
many  years  subsequently ;  and  no  attempt  was 
made  to  enforce  the  collection  of  the  certificates 
until  a  still  more  recent  period. 

If  the  courto  of  law  are  to  apply  in  these  pro- 
ceedings at  law  the  equitable  defence  of  laches 
I)eculiarlv  belonging  to  courts  of  equity,  they 
should  also  apply  the  reasons  out  of  which  the 
doctrine  arises.  Nothing  appears,  thus  far,  in 
these  proceedings  to  show  tnat  the  petitioners 
by  culpable  silence  have  infiicted  injury  upon 
others,  or  occasioned  public  or  private  incon- 
venience ;  or  that  others,  thus  lulled  into  hurt- 
ftil  security,  have  acquired  rights  which  will  now 
be  impaired,  by  sustaining  tardy  objections  to 
these  assessments.  They  were  under  no  such 
positive  obligation  to  speak  before  they  were 
attacked  by  an  attempt  to  disturb  their  posses- 
sion, as  would  enable  us  to  ascribe  to  them  such 
neglect  as  should  disentitle  them  to  receive  a 
hearing  from  the  court  According  to  th^ir  al- 
legation, they  complained  as  soon  as  they  were 
assailed.  Even  if  tiiey  had  known  of  the  assess- 
mente,  that  knowledge  would  not  necessarily 
apprise  them  that  the  attempt  would  be  made 
to  collect  the  certificates  subsequently  issued. 
As  to  the  eflTect  of  any  culpable  delay  on  their 
part,  if  such  should  be  shown,  we  cannot  now 
undertake  to  decide,  although  it  may  perhaps 
be  fitly  considered  hereafter,  in  the  further 
progress  of  the  cases. 

The  other  reasons  assigned  in  support  of  the 
motions  to  quash  would  more  properly  be  ex- 
amined in  the  ftiture.  The  two  we  have  been 
considering  appear  to  be  the  only  objections 
properly  examinable  on  this  motion. 

Tne  motions  to  quash  are  overruled,  and  the 
cases  are  remanded  to  the  circuit  court 


MARYLAND  COURT  OP  APPEALS. 
Canton  et  al.  v.  McGraw. 


[November  18,  1887.] 

Equity— Pleading — Partibs — Bill  to  Vacate 
Deed. — In  a  bill  to  vacate  a  deed  executed  by  a  per- 
son since  deceased,  all  persons  who  would  have  an  in- 
terest in  the  property  if  the  deed  were  vacated  should  | 
be  made  parties,  and  a  son  of  tlie  grantor,  who  would 
have  such  an  interest,  is  competent  to  file  such  a  bill. 

Same— -Charge  of  Fraud. — There  is  no  rule  of 
equity  pleading  requiring  the  pleader  in  charging 
fraud  to  set  out  the  proof  by  which  he  expects  to 
maintain  the  charge. 

Same— Multifariousness — Equity  Rule  83.— A 
bill  prayed  for  the  vacating  of  a  deed,  an  account  of 


rents  and  profits,  and  the  removal  of  a  trustee. 
Lnder  Equity  Rule  88,  the  bill  may  be  dismissed  for 
multifevriousness  so  far  as  it  prays  for  the  removal  of 
the  trustee ;  but  it  is  not  multifarious  for  praying  the 
vacating  of  the  deed  and  an  account  of  rents  and 
profits. 

Equity — Laches. — Laches  cannot  be  imputed  to 
the  complainant  in  this  case,  the  bill  to  vacate  the 
deod  having  been  filed  within  three  years  after  the 
dale  of  the  deed  and  about  sixteen  months  aft«r  the 
death  of  the  grantor. 

Evidence— Admissions  in  Letters. — Certain  let- 
ters held  admissible  as  containing  ad  missions  of  fraud. 

Equity  —  Practice  —  Tkstimony  before  Exam- 
iner.— An  examiner  in  equity  must  be  present  at  the 
taking  of  testimony,  but  may  have  a  clerk  to  write 
down  the  same. 

Same — Further  Testimony — Successive  Exam- 
iners.— The  orders  of  the  court  below  as  to  further 
testimony  and  successive  examiners  approved. 

Appeal  ftom  the  Circuit  Court  of  Baltimore 
City. 

M.  Bannon,  J.  J.  Gallagher  and  F.  C.  Cook 
for  appellants. 

Jambs  McColgan  and  T.  0.  Ruddell  for  ap- 
pellee. 

Opinion  by  Miller,  J.— The  principal  ques- 
tion involved  in  this  appeal  is,  whether  that 
part  of  the  decree  appealed  fVom  which  vacates 
and  annuls  the  deed  from  James  McGraw  to  his 
daughter,  Mrs.  Canton,  is  correct.  But  before 
considering  that  question,  some  preliminary 
matters  must  be  disposed  of. 

1st.  We  entertain  no  doubt  whatever  as  to  the 
right  of  the  complainant  to  file  a  biU  to  vacate 
this  deed.  He  is  a  son  of  James  McGraw,  the 
grantor,  who  died  about  a  year  after  the  deed 
was  executed,  leavine  a  will.  If  the  deed  is 
vacated,  he  will  be  entitled  under  that  will  to  an 
interest  in  the  property  embraced  in  the  deed. 
Nor  have  we  any  doubt  that  he  was  right  in 
making  his  brothers  and  sisters  as  well  as  Mrs. 
Canton,  the  grantee  and  her  husband,  parties 
defendant  to  the  suit.  These  brothers  and 
sisters  will  also  all  have  an  interest  under  their 
father's  will  in  the  property  covered  by  the 
deed  if  it  is  vacated,  and  the  bill  would  in  fact 
have  been  defective  for  want  of  proper  parties 
if  they  had  not  been  made  parties  to  it. 

2d.  We  are  equally  clear  in  opinion  that  the 
averments  in  the  original  and  supplemental 
bills  are  sufficient  to  let  in  all  the  direct  legiti- 
mate proof  by  which  this  deed  has  been  as- 
sailed. There  is  no  rule  of  equity  pleading 
which  requires  the  pleader  in  charging  fraud  to 
set  out  the  proof  by  which  he  expects  to  main- 
tain the  charge ;  and  while  the  law  requires  the 
f^ud  to  be  proved  by  clear  and  satisfiEictory 
testimony,  it  allows  a  broad  scope  for  the  intro- 
duction of  ikcts  and  circumstances  bearing  even 
remotely  upon  the  question. 

Mrs.  Canton  was  executrix  and  trustee  under 
the  will  of  her  father,  as  well  as  grantee  in  the 
deed,  and  the  court  below,  after  hearing  the 
case  on  its  merits,  and  having  decided  that  the 
deed  should  be  vacated,  was  of  the  opinion  the 
bill  was  defective,  because  she  was  not  made  a 
party  in  those  capacities  as  well  as  in  her  own 
riffht  as  grantee  in  the  deed,  the  effect  of  setting 
aside  the  deed  being  to  increase  the  property 
she  would  receive  as  executrix  and  trustee,  and 
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accordingly  held  the  case  over  until  the  bil 
ooold  be  amended  so  aa  to  make  her  a  party  in 
tboBe  capacities.  The  complainant  then  filed  a 
petitaon  reciting  briefly  the  averments  of  the 
original  and  supplemental  bills,  and  asking 
leave  to  amend  the  same  by  interlineation  so  as 
to  make  Mrs.  Canton  a  party  in  the  capacities 
ffpedfied.  Upon  this  the  court  passed  an  order 
nantang  the  leave  to  amend  as  prayed,  and 
directing  a  subpcena,  returnable  in  fifteen  days, 
to  issne  to  Mrs.  Canton,  and  requiring  her  to 
answer  the  bills  as  execntrix  and  trustee. 
After  some  difficulty  and  delay  in  the  service  of 
this  sammons,  she  appeared  and  answered  the 
biUfl  in  these  capacities.  In  this  answer  she  re- 
iterates and  adopts  the  answers  already  filed  by 
her  husband  and  herself  in  their  own  right,  and 
at  the  same  time  she  objected  to  all  the  proof 
already  taken,  and  claimed  she  was  not  bound 
thereby,  because  she  was  not  originally  made  a 
party  as  executrix  and  trustee.  She  also  spe- 
cially excepted  to  the  testimony  of  the  complain- 
ant, apon  Uie  g^und  that  he  was  an  incom- 
petent witness,  inasmuch  as  she  was  now  a 
party  as  executrix.  The  complainant  then  also 
excepted  to  the  competencv  of  the  defendimts 
npon  the  same  ground.  The  court  sustained 
the  exceptions  to  the  competency  of  the  parties 
on  both  sides  under  the  evidence  act  and  ex- 
dnded  so  much  of  their  testimony  as  had  been 
dven  on  their  own  offer,  but  reftised  to  delay 
fne  passage  of  the  decree,  or  to  allow  fhrther 
evidence  to  be  taken  in  the  case,  and  overruled 
her  objection  to  the  other  testimony  as  well  as 
aO  other  objections  made  either  by  herself  or 
the  other  defendants  to  the  immediate  passage 
of  the  decree.  Now,  as  to  these  proceedings, 
oor  opinion  is : 

Ist.  That  the  court  was  right  in  refiising  to 
allow  ilirthw  testimony  to  be  taken,  and  alS)  in 
overmling  all  other  objections  to  imn^ediate 
action  upon  the  case  as  it  then  stood.  Mrs. 
Canton  bad  ample  opportunity,  of  which  she 
availed  herself  abundantly,  to  take  testimony  in 
snpport  of  her  title  as  grantee  in  the  deed,  and 
riie  needed  none  to  sustain  that  of  executrix 
and  trustee,  if  the  deed  was  set  aside.  She  was 
in  &ct  thus  brought  in  as  a  party  in  order  that 
the  property  covered  by  the  deed  about  to  be 
vacated  might  be  devolved  upon  her  as  execu- 
trix and  trustee  under  the  will,  and  that  her 
title  to  such  property  in  these  capacities  might 
be  formally  adjudicated.  As  to  the  other  de- 
fendants, tiieir  pecuniary  interest  was  to  have 
this  property  pass  under  the  will,  and  not  to 
Mrs.  Canton  absolutely,  and  in  her  own  right 
onder  the  deed.  Such  was  unquestionably  their 
l^fal  interest,  whatever  may  have  been  their 
feelings  and  sympathies  in  behalf  of  their  sister. 
On  their  part,  therefore,  there  could  be  no  legal 
right  or  reason  for  delaying  the  passage  of  the 
decree. 

2d,  Whether  the  court  was  right  in  requiring 
this  amendment  to  be  made,  and  whether  when 
made  tiie  court  was  right  in  excluding  by  rea- 
son thereof  the  testimony  of  the  parties  under 
the  evidence  act,  are  questions  about  which  we 
need  express  no  dedaed  opinion,  and  for  this 
wason:  If  the  evidence  be  excluded  the  testi- 
nony  in  &vor  of  the  deed  will,  be  less  strong 
*od  that  against  it  much  stronger.  It  would, 
Uterefore,  be  for  the  advantage  of  the  appel- 


lants, and  especially  of  Mrs.  Canton,  that  this 
testimony  should  be  in  the  case,  and  we  have 
so  considered  it  in  reaching  our  conclusion 
upon  the  main  question  as  to  the  validity  of  the 
deed. 

There  is  a  large  volume  of  testimonv  in  the 
record.  The  oraer  directing  it  to  be  taken  was 
issued  in  October,  1884,  and  it  was  not  returned 
until  May,  1886.  The  witnesses  are  numerous, 
and  have  been  examined  at  great  length ;  to 
one  of  them  no  less  than  four  hundred  and 
eighty-two  cross-interrogatories  were  put,  and 
to  another  three  hundred  and  eight.  A  great 
deal  of  hearsay  and  irrelevant  matter  was  intro- 
duced, to  which  we  have  paid  no  attention  in 
making  up  our  ^udgment|  and  it  is  needless 
therefore  to  consider  in  detail  the  many  excep- 
tions to  portions  of  the  testimony  on  this 
ground.  Of  the  other  exceptions  to  the  ad- 
missibility of  evidence  only  one  is  of  sufficient 
importance  to  require  notice.  A  number  of 
letters  which  passed  between  John  B.  McGraw 
and  Michael  Canton  (some  of  which  were  writ- 
ten by  the  former  to  Mrs.  Canton)  were  ob- 
tained and  off'ered  in  evidence  by  the  complain- 
ant. The  mode  in  which  they  were  obtained 
cannot  be  too  strongly  condemned ;  but  it  does 
not  render  them  limdmissible  as  evidence. 
They  were  written  some  time  after  the  date  of 
the  deed,  but  the  writers  of  them  were  parties 
to  the  suit,  and  were  the  two  to  whom,  with 
Mrs.  Canton,  the  testimony  on  the  part  of  the 
complainant  pointed  as  the  chief  perpetrators 
of  the  alleged  tr&ud  in  regard  to  the  deed.  The 
objection  to  them  chiefly  relied  on  is  that  if 
onered  as  declarations  of  co-conspirators  bind- 
ing Mrs.  Canton  they  are  inadmissible,  because 
the  conspiracy,  if  there  was  any  in  flEict,  ended 
in  the  procurement  of  the  deed,  and  they  are 
therefore  merely  declarations  as  to  past  events. 
The  court  below  sustained  this  objection  and 
held  the  letters  inadmissible  for  that  purpose, 
but  considered  them  pertinent  and  aamissible 
for  the  purpose  of  showing  the  relations  be- 
tween the  alleged  conspirators  and  the  manner 
in  which  they  lived  together  after  the  transac- 
tion was  completed.  But  according  to  our  read- 
ing of  these  letters  some  of  them  contain  im- 
portant admissions  in  regard  to  the  fraudulent 
obtention  of  this  deed,  and  being  admissions  of 
parties  to  the  suit,  those  portions  of  them  which 
contain  such  admissions  are  for  that  reason 
admissible,  and  it  is  these  admissions  alone  that 
we  have  considered. 

Objections  have  also  been  made  to  the  testi- 
mony, or  some  parts  of  it,  upon  the  ground  that 
it  was  irregularly  and  unlawfully  taken.  As  to 
these  objections  all  that  need  be  said  is : 

1st.  That  there  is  nothing  in  the  equity  rules 
adopted  by  this  court  to  prevent  the  examiner 
before  whom  the  testimony  is  taken  IVom  hav- 
ing a  clerk  to  write  it  down.  No  provision  on 
this  subject  is  made  by  these  rules ;  and  rule  67 
expressly  provides  that  all  procedure  not  pro- 
vided for  by  the  foregoing  rules  shall  remain  to 
be  regulated  and  governed  by  existing  statutes 
and  by  the  general  rules  and  principles  of  equity 
pleading  and  practice  as  heretofore  existing. 
By  the  Code,  Article  16,  Section  144,  the  right 
to  have  a  clerk  to  write  down  the  testimony  in 
equity  cases  is  recogfnized,  and  his  per  diem 
fixed.    That  statute  is  still  in  force.    Of  course 
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the  examiner  must  be  present  when-  the  testi-  { 
mony  is  taken ;  but  we  find  no  evidence  in  this  , 
record  that  any  testimony  that  was  received  \ 
and  considered  by  the  court  below  was  taken  { 
by  a  clerk  alone  out  of  the  presence  of  an  ex- ; 
aminer. 

2d.  We  find  no  error  in  the  court's  order  of ' 
January.  1885.    The  first  order  passed  upon  the 
application  of  the  complainant  in  October,  188  L 
Mter  the  cause  was  at  issue  upon  the  amended 
and   supplemental   bill   and  answers  thereto, 
granted  leave  to  the  parties  in  the  usual  form 
to  take  testimony  before  any  one  of  the  stand- 1 
ing   examiners.    The   complainant   then  took  | 
some  testimony  before  Examiner  Wright,  who  , 
acted  for  a  short  time  in  place  of  Examiner  | 
Tidy,  who  was  originally  notified  to  take  the  | 
testimony,  but  who  was  too  sick  to  act.    Mr. 
Tidy  still  continuing  indisposed,  the  complain- 1 
ant  made  arrangements  for  continuing  the  tak- 
ing of  testimony  before  Examiner  Stockbridjge, 
and  proceeded  to  take  testimony  before  him. 
In  December,  1884,  the  authority  of  Mr.  Stock- 
bridge  to  act  was  denied  by  a  witness  against 
whom  he  had  issued  an  attachment  to  compel 
her  appearance  to  testi^.     The  complainant 
thereupon  filed  his  petition,  stating  what  had 
been  done,  and  asking  of  the  court  authority  to 
continue  the  taking  of  testimony  before  Mr. 
Stockbridee,  and  that  the  testimony  heretofore 
taken  mi^pt  stand  as  if  taken  under  the  original 
order  of  October,  1884.    Upon  this  petition  the 
court  passed  the  order  in  question  on  the  9th  of 
Januarv,  1886,  ordering  the  testimonv  hereto- 
fore taken  to  stand  as  taken  regularly  before 
one   of  the   examiners,  and  authorizing  and  | 
directing  Mr.  Stockbridge  to  continue  taking  i 
the  testmiony  under  the  original  order  of  Octo- 1 
ber,  1884.    In  passing  this  order  the  court,  in 
our  opinion,  violated  no  provision  of  the  equity 
rules,  nor  any  general  rule  of  principle  of  equity 
practice.    Moreover,  at  the  taking  of  all  the 
testimony  prior  to  the  passage  of  this  order  the 
solicitors  of  the   appellant  were^  present  and 
cross-examined  the  witnesses. 

It  is  Airther  contended  that  the  bill  should  be 
dismissed,  upon  the  grounds  of  multifarious- 
ness and  laches. 

1st.  The  amended  and  supplemental  bill  is 
said  to  be  multifarious,  because  it  prays  not 
only  that  the  deed  be  vacated,  but  that  Mrs. 
Canton  may  be  removed  from  her  trusteeship 
under  the  will,  and  may  be  also  required  to  ac- 
count for  the  rents  and  profits  of  the  property 
she  has  held  under  the  deed.  But  the  decree 
appealed  from  ^dismisses  the  bill  so  &r  as  it 
prays  for  her  removal  from  the  trust  This  ac- 
tion of  the  court  is  expressly  authorized  by 
Equity  Rule  33,  which  was  adopted  for  the  very 
purpose  of  relieving  a  bill  from  the  objection  of 
Dein^  multifarious,  and  to  save  it  f^m  being 
dismissed  on  that  g^und.  As  to  the  prayer 
for  an  account  we  are  clearly  of  opinion  it 
does  not  make  the  bill  multifarious.  A  court 
of  equity  has  undoubted  Jurisdiction  to  vacate  a 
deed  for  i^ud ;  and  when  a  bill  is  filed  for  that 
purpose  the  court  wilL  if  it  is  vacated,  proceed 
to  do  ftiU  and  complete  Justicie  to  all  parties  in- 
terested in  the  property.  It  will  sell  the  prop- 
erty if  necessary  and  distribute  the  proceeds, 
ana  will  always  see  to  it  that  It  goes  to  the  par- 
ties entitled  to  it.    To  require  an  account  from 


the  fraudulent  grantee  of  the  rents  and  profits 
during  the  time  he  has  held  the  property  under 
the  fraudulent  deed  is  clearly  withm  the  scope 
of  the  power  and  jurisdiction  of  the  court  in 
such  cases. 

2d.  The  defence  of  laches  always  depend  upon 
the  circumstances  of  each  case.  Here  the  Dill 
was  filed  within  less  than  three  years  after  the 
date  of  the  deed,  and  only  about  sixteen  months 
after  the  death  of  the  grantor.  Under  all  the 
circumstances  of  the  case  disclosed  by  the  rec- 
ord, we  do  not  think  laches  can  be  imputed  to 
the  complainant  in  the  assertion  of  his  right. 

Havinff  thus  disposed  of  all  preliminary  mat- 
ters w6  deem  of  sufficient  importance  to  notice, 
we  come  to  the  main  question  in  the  case :  Has 
the  complainant  made  g^ood  his  charge  against 
the  validity  of  this  deed?  We  have  carefully 
read  and  considered  the  proof  on  this  subject,  re- 
lying upon  none  that  is  open  to  any  valid  ob- 
jection, and  rigidly  excluding  ftom  our  minds 
all  extraneous  and  irrelevant  matters  found  in 
the  record.  The  testimony  of  the  chief  wit- 
nesses on  either  side  is  in  hopeless  and  irrecon- 
cilable conflict  on  most  important  and  material 
points,  so  that  one  or  the  other  must  be  dis- 
credited. Upon  the  main  question  the  learned 
judge  of  the  circuit  court  (Judge  Fisher)  has  pre- 
pared an  able  and  elaborate  opinion.  In  that 
opinion  he  says :  *•  Fully  appreciating  the  grav- 
id of  the  litigation  to  the  parties,  and  plainly 
sensible  of  the  responsibilities  resting  upon  my- 
self, I  have  given  to  the  case  more  time  and 
more  carefUl  consideration  than  to  any  other 
argued  befbre  me."  He  reached  the  conclusion 
that  the  deed  is  invalid  and  should  be  vacated. 
After  a  like  carefUl  examination  of  the  case  we 
have  reached  the  same  conclusion,  and  are  con- 
tent to  rest  our  affirmance  of  his  decree  on  this 
point  upon  his  opinion.  Decree  affirmed  and 
causey  remanded. — Maryland  Law  Record, 

Border  State  P.  B.  A,  v.  Hilleary  and  Wipb. 
[December  9,  1887.1 

MoBTOAGB — Building  Association — Release. — 
Certain  transactions  held  not  to  release  a  mortgage, 
but  merely  to  reduce  the  mortgage  debt. 

Usurious  Interest — Recovery — Act  1876,  ch. 
358.—  Under  the  Act  1876,  ch.  358,  no  recovery  can 
be  had  of  usurious  interest  after  the  debt  has  been 
fully  and  bowi  fide  paid ;  but  usury  paid  may  be  re- 
covered if  any  part  of  the  debt  remain  unpaid. 

Appeal  firom  the  Circuit  Court  of  Baltimore 
City. 

Jakes  McColgan  for  appellant. 

James  H.  Barnes  for  appellees. 

Opinion  by  Robinson,  J.— This  is  a  bill  filed 
for  the  release  of  a  mortgage.  The  facts  are 
these:  The.  appellant  association  advanced  to 
the  appellee,  Hilleary,  $1,040,  being  the  par 
value  of  four  shares  of  its  stock  held  by. him, 
and  to  secure  the  payment  of  the  money  thus 
advanced,  Hilleanr  and  his  wife  executed  to  the 
association  amortga^a 

Hilleary  fW>m  time  to  time  continued  to  make 
bi-weekly  payments  of  interest  and  dues,  ao- 
cording  to  the  terms  of  the  mortgage,  until  the 
whole  sum  thus  paid  by  him  amount>ed  to  one- 
half  at  least  of  the  mortgage.  Such  being  the 
case,  and  not  wishing  to  continue  the  payment 
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of  interest  on  the  whole  debt  of 

retary  of  the  association  advise 

the  mortgage  released,  and  to  retire  two  of  the 

four  shares  and  give  a  new  mortgage  on  the 

same  property  for  $520,  being  the  sum  due  on 

the  original  mortgage,  and  being  also  the  par 


11,040,  the  sec- 1  has  in  fkct  overpaid  the  original  mortgage  debt 
him  to  have  of  f  1,040  and  interest  thereon,  the  order  below 
must  be  affirmed. — Maryland  Law  Record, 


Note.— UsuBY  as  a  Cause  op  Action  or 

Defence.— By   the   Revised   Statutes   of  the 

value  of  the  two  reniaining  shares.    Accord- 1  United  States,  relating  to  the  District  of  Colum- 

ingly  the  mortgage  was  released,  two  of  the  { bia,  sees.  715,  716,  it  is  declared  in  substance : 


shares  of  stock  retired,  and  a  new  mortgage  for 
the  parent  of  $520  was  executed.  At  the 
same  time  a  check  for  |520  was  drawn  by  the 
associatioii,  payable  to.  the  order  of  Hilleary, 
but  tiiifl  check  was  endorsed  by  him  and  then 
deposited  by  the  association  in  bank  to  its 
credit  So  not  one  dollar  was  at  that  time  ad- 
vanced to  Hilleary.  After  its  execution,  he 
continued  to  pay  the  interest  and  dues  on  the 


^ge,  but  this  was  revised,  on  the  ground  that 
uiere  was  still  a  balance  due  on  it  by  the  apr 
pellees. 

The  auditor's  account  shows  that  the  entire 
sum  paid  by  Hilleary  on  the  first  and  second 


That  if  any  person,  etc.,  upon  any  contract 
shall  directly  or  indirectly  receive  any  greater 
amount  of  interest,  than  is  provided  for  in  the 
Act,  .  .  it  shall  be  lawful  for  the  person 
.  .  paying  the  same  to  sue  for  and  recover 
all  interest  paid  upon  such  contract  .  .  from 
the  person  .  .  .  receiving  such  nnlawftd 
interest,  suit  to  be  brought  within  one  year. 

^„^ It  has  been  decided  by  the  United  States  Su- 

second  mortgs^e  until  the  amount  paid  by  him, !  preme  Ck>urt,  -that  where  a  statute  similar  to 
added  to  the  payment  made  on  the  original  ours  prescribes  a  legal  rate  of  interest,  and  for- 
mortgage,  exceeded  the  mortgage  debt  of  f  1,040,  bids  the  taking  of  a  higher  rate,  under  pain  of 
with  interest  thereon.  Application  was  then  \  forfeiture  of  entire  interest,  etc.,  that  the  statu- 
made  to  the  association  to  release  the  mort-  tory  aqtion  is  the  exclusive  remedy.    Ill  U.  S. 

Hep.,  31.  Walsh  v.  Mayer.  And  that  the  usuri- 
ous interest  actually  paid  cannot  be  applied  to 
the  discharge  of  the  principal.  See  also  111  U. 
S.  Rep.,  197,  Stevens  v.  The  Bank ;  98  U.  S. 

^ ^ ^ , I  ^P->  ^^>  Bamet  v.  National  Bank,  and  104 

mortgages  exceeds  the  |1,040  advanced  to  him  |  U.  ».  Rep.,  52,  Driesbach  v.  National  Bank.  If 
with  mterest,  but  the  association  contends  that  I  this  right  of  action  is  not  asserted  within  the 
the  first  mortgage  was  paid  and  released  at  the  |  permitted  period,  it  ceases  to  exist  and  cannot 
time  of  the  execution  of  the  second,  and  that '  be  claimed  or  enforced  in  any  form. 

"" -.-   -  .  ...      And  the  common  law  right  to  reclaim  or  set 

off  usurious  interest  paid  does  i;iot  remain  to 
the  party  paying  the  same.  112  U.  S.  Rep.,  483, 
Carter  v.  Garusi ;  2  Mackey,  D.  0.  Rep.,  110, 
Kendall  v.  Vanderlip.  When  an  agent,  who 
is  authorized  by  his  principal  to  lend  money  for 
lawj^l  interest,  exacts  for  nis  own  benefit  more 
than  the  legal  rate,,  the  loan  is  not  thereby  ren- 
dered usunous.  1J6  U.  S.  Rep.,  98,  CJall  v. 
Palmer ;  121  U.  S.  Rep.,  106,  Grant  v.  Phcenix 
Ins.  Co. 

Where  there  is  nothing  upon  the  fkce  of  the 
papers  to  show  that  the  transaction  was  a  loan 
of  money  ft*om  one  par^  to  the  other,  there 
can  be  no  usury.  122  U.  Sl  Rep.,  487,  Struthers 
V.  Drexel.  W.  S.  A. 


Hilleary  is  not,  therefore,  entitled  to  a  rebate  of 
the  usurious  interest  paid  by  him  on  the  first 
mortgage ;  and,  fbrther,  that  the  second  mort- 
gage for  the  payment  of  $520  was  given  for  a 
new  loan  of  that  amount  by  the  association  to 

Now,  if  this  be  so,  if  the  original  mortgage 
debt  was  in  fact  paid,  then  the  appellees  are  not 
entitled  to  a  rebate  for  usurious  interest,  because 
the  Act  of  1876,  ch.  358,  provides  that  no  recov- 
ery 8h^  be  had  of  usurious  interest  after  the 
debt  has  been  fully  paid.  The  prbof,  however, 
does  not  sustain  the  appellant's  contention.  On 
the  contrary,  it  shows  that  although  the  origi- 
nal mortagage  was  in  fact  released,  only  half  of 
it  had  been  paid,  and  that  the  second  mortgage, 
instead  of  t>eing  executed  to  secure  a  new  loan 
of  |520,  was  in  effect  a  mortgage  to  secure  the 
balance  due  on  the  first,  and  based,  too,  on  the 
remaining  shares  of  stock  in  the  hands  of  Hil- 
leanr,  the  par  value  of  which  was  $520. 

When  the  Act  of  1876  speaks  of  the  payment 
of  the  debt,  it  means,  as  was  said  in  Hay's  Case, 
W  Md.,  697,  a  bona  fide,  and  not  a  sham  pay- 
ment. The  mere  fact  of  handing  a  checfe  to 
ffilleary  for  f520,  and  taking  it  back  in  the  next 
weath  and  depositing  it  in  bank  to  the  credit 
of  the  association,  is  not  a  loan  of  money  to  him. 
The  object  of  this  formal  ceremony  was  no 


Ott  v.  Kaufman,  et  al. 
[December  9,  1887.] 
Personal  Action  —  Assault  and  Batteey — 
Abatement  ON  Death  o**  Defendant.— Under  Mary- 
land Code,  Article  2,  Sec.  1,  an  action  by  a  husband 
fotmded  on  an  assault  and  battery  on  his  wife,  by 
which  he  lost  her  services,  abates  on  the  death  of 
the  defendant,  without  regard  to  the  nature  of  the 
damages  claimed. 


Cregin's  case,  83  N.  Y.,  595,  distinguished. 

^_.. ^ Common  Law  Rules, — The  common  law  rules  in 

doubt  to  eive  to  the  transaction  the  appearance  '  regard  to  the  abatement  of  actions  on  the  death  of 
of  a  new  loan.    The  effect  of  it,  however,  was  |  one  of  the  parties,  stated. 

Appeal  from  the  Court  of  Common  Pleas. 

D'Arcy  Paul,  for  appellant 

W.  PiNKNBY  Whyte,  for  appellees. 


—    tm     AM\JTI     ti\J€^XM.  AMMS3       V7JUi«7V/V      \7*       AV,     AAV/ TW  V  \7*  ,       WOO 

merely  to  reduce  the  mortgage  indebtedness 
from  |l,040  as  it  stood  when  the  first  mortgage 
was  made,  to  |520,  for  which  the  second  mort- 
S^  was  given.  It  was,  after  all,  part  of  the 
wme  old  debt.    This  being  so.   the  appellee. 


Opinion  by  Robinson,  J. — This  is  an  action  by 


Hilleary,  is  entitled  to  a  rebate  lor  the  usurious  '  a  husband  to  recover  damages  for  an  assault  and 
interest  paid  on  the  first  mortgage,  because  the  \  battery  on  his  wife,  per  quod,  he  lost  her  ser- 
Act  of  1876  allows  one  to  recover  all  usury  paid  vices,  and  was  obliged  to  expend  money  for 
Rclong  as  any  part  of  the  debt  remains  unpaid,   medical  and  other  attendance  upon  her. 
Am  the  auditor's  account  shows  that  Hilleary  |     Pending  the  suit  the  defendant  died,  and  th« 
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questioii  is  whether  the  action  survives  against 
his  executrix.  And  this  depends  upon  the  con- 
struction of  Section  1,  Article  2,  of  the  Code, 
which  provides  that  personal  actions  of  every 
kind,  except  actions  for  personal  injuries  and 
slander,  shall  survive  against  the  executor  or 
administrator  of  the  testator  or  intestate.  Ac- 
tions for  personal  injuries  are  thus  expressly 
exempted  firom  the  saving  clause  of  the  statute, 
and  this  would  seem  to  be  conclusive  as  to  the 
question  now  before  us.  The  argument,  how- 
ever, is  that  the  plaintiff  is  not  seeking  to  re- 
cover damages  for  the  personal  injury  to  his 
wife,  but  consequential  damages,  for  the  loss  of 
her  services,  etc.  This  is  true :  but  the  injury 
to  his  wife  is,  after  all,  the  foundation  of  the  ac- 
tion, and  the  question  whether  the  action  sur- 
vives on  the  death  of  the  defendant  depends 
upon  the  nature  of  the  action  itself,  and  not 
upon  the  character  of  the  damages  claimed.  At 
common  law  personal  actions  of  every  kind 
abated  on  the  death  of  the  sole  plaintiff  or  sole 
defendant,  and  if  the  action  was  founded  on 
contract,  a  new  action  would  lie  against  the 
executor  or  administrator.  But  if  the  action 
was  founded  on  a  tort  for  a  wrong  committed 
by  the  defendant,  it  did  not  survive,  the  maxim 
being  *^  actio  personalia  moritur  cum  peraona  " ; 
(Hambly  v.  Trott,  Cowp.,  371 ;  1  Saunders,  216  a; 
Wentworth  v.  Cook,  Adm.,  2  Per.  &  Dav.,  267.) 

In  the  language  of  Lord  Mansfield,  the  wrong 
and  the  wrong-doer  were  buried  together. 

So  at  common  law  an  action  would  lie  in  the 
name  of  the  husband  and  wife  for  the  personal 
injury  to  the  wife,  and  another  action  in  the 
name  of  the  husband  to  recover  consequential 
damages  for  the  loss  of  her  services,  but  neither 
of  these  actions  survived  on  the  death  of  the 
defendant.  And  when  the  Code  says  an  action 
for  a  personal  injury  shall  not  survive  against 
the  administrator  or  executor  of  the  defendant, 
it  means  an  action  founded  on  a  personal  injury, 
without  regard  to  the  nature  of  the  damages 
claimed. 

Now  Cregins'  Case  (83  N.  Y.,  695),  was  based 
upon  the  New  York  Statute,  which  provides  that 
actions  for  wrongs  done  to  the  "property," 
**  rights,"  and  "  interests  "  of  another  shall  sur- 
vive, and  not  abate  by  the  death  of  the  plian- 
tiff  or  defendant.  Ana  in  that  case  where  the 
wife  was  injured  through  the  negligence  of  the 
defendant  company,  the  court  held  that  the  ac- 
tion brought  by  the  husband  to  recover  damages 
by  way  of  compensation  for  the  loss  of  his  wi^*s 
services,  and  expenses  incurred  for  medical  at- 
tendance, did  not  abate  on  the  death  of  the 
plaintiff.  The  wife's  services,  say  the  court, 
were  of  a  pecuniary  value  to  the  husband,  and 
a  wrong  done  by  which  he  was  deprived  of  such 
services  was  a  wrong  done  to  his  "  rights  "  and 
"interests"  within  the  meaning  of  the  statute. 
There  is  no  such  language  however  as  "  wrongs 
done  to  the  rights  and  mterests"  of  another  m 
our  Code,  and  the  decision  in  that  case  cannot 
be  accepted  as  an  authority  in  the  construction 
of  our  statute.  Judgment  affirmed.— Maryland 
Law  Record. 

Patbnts—Publio  Use.— The  public  use  for  four 
years  previous  to  the  application  for  a  patent, 
renders  such  patent,  if  issued,  invalid.  Smith  v. 
Sprague,  U.  a  S.  C,  Nov.  14, 1887;  8S.  C.  Rep.,  122. 


Massachusetts  Supreme  Judicial  Court. 


E.  J.  Freeman  v.  L.  T.  Foss. 

Statute  of  frauds,  a  contract  which  is  within  can- 
not be  enforced ;  nor  can  defendant  avail  himself 
of  such  a  contract  to  avoid  liability  upon  a  quan- 
tvm  meruit. 

On  defendant's  exception. 
This  was  an  action  of  contract  brought  to  re- 
cover for  the  services  of  Fred.  Freeman,  minor 
son  of  the  plaintiff.  The  court  found,  upon  the 
evidence,  the  facts  to  be  substantially  as  fol- 
lows: 

The  plaintiff  agreed  that  his  son  should  go 
to  wort  for  two  years  in  the  dental  office  of  the 
defendant,  and  receive  instruction  in  dentistry. 
The  defendant  thereupon  agreed  to  take  him 
into  his  office,  instruct  him,  rarnish  him  with 
books  and  the  use  of  tools^  stipulating  that  the 
defendant  should  so  remam  in  his  office  work- 
ing and  gaining  instruction  for  the  space  of  two 
years,  when  he  would  pay  to  the  authorities  of 
the  Boston  Dental  College  the  tuition  fees  of 
said  Freeman  through  that  institution.  That 
on  the  3l8t  day  of  March,  1884,  said  Fred  Free- 
man went  into  the  office  and  remained  there  till 
March  18,  1885,  when,  by  reason  of  illness,  he 
left,  and  remained  away  until  October  6,  1886, 
when  he  returned,  and  remained  until  January 
4,  1886,  when  he  expressed  his  unwillingness 
and  inability  to  remain,  and  declined  to  remain 
longer,  under  the  orimnal  agreement,  but  re- 
questod  that  he  bepaid  the  sum  of  |3  per  week 
thereafberward.  This  was  agreed  to,  and  there- 
afberward  for  some  weeks  that  sum  was  paid  to 
him.  None  of  the  agreements  were  in  writing. 
The  plaintiff  claimed  that  by  the  Statute  of  Frauds 
the  contract  set  up  in  the  answer  (said  contract 
not  being  in  writing)  could  not  be  used  in  evi- 
dence in  defence  to  this  action.  The  court  per- 
mitted the  evidence  to  be  heard,  but  ruled  that 
the  plaintiff  could  maintain  his  action  upon 
quantum  meruit,  notwithstanding  said  contract, 
and  that  by  reason  of  the  Statute  of  Frauds  the 
defendant  could  not  set  up  the  contract  in  de- 
fence of  this  action  ;  to  which  the  defendant  ex- 
cepted, and  asked  the  coprt  to  rule  that,  upon 
the  facts  proved,  the  contract  was  executed  on 
both  sides  up  to  the  time  of  the  new  agreement 
to  pay  |3  per  week  for  services,  January  4,  1886, 
ana  that  quantum  meruit  could  not  be  main- 
tained when  the  plaintiff  had  received  ftom  the 
defendant,  on  January  4,  1886,  all  the  considera- 
tions due  and  payable  at  that  time  under  the 
original  contract  for  services  theretofore  per- 
formed. The  court  refused  so  to  rule,  and 
found  for  the  plaintiff. 

Defendant  excepted  to  the  ruling  and  refbsal 
to  rule,  and  alleged  exceptions. 

Charles  W.  Bartlett  &  Gaqb,  for  defend- 
ant: 

The  Statute  of  Frauds  is  to  be  strictly  con- 
strued, and  the  party  objecting  to  the  use  in 
evidence  of  a  contract  as  being  within  the  stat- 
ute must  bring  such  contract  clearly  within  it. 
If  the  special  contract  in  this  case,  otherwise 
within  the  statute,  was  sufficiently  performed 
and  executed,  then  it  was  competent  and  ad- 
missible for  the  defendant. 
Sufficient  part-performance  is  enough.    Raw- 
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son  v.  Bell,  46  Ga.,  19 ;  Kosser  v.  Harris,  48  Qa., 
612. 

The  performance  in  this  case  was  more  than 
any  partial  performance. 

A  contract  under  which  the  considerations 
moving  from  the  respective  parties  are  concur- 
rent, and  which  is  fUlly  executed  so  far  as  it 
goes,  80  far  as  the  parties  act  under  and  elect 
to  receive  and  accept  the  mutual  benefits  of  it, 
is  believed  on  principle  to  be  taken  out  of  the 
statute  as  a  "ftilly  executed"  contract.  The 
closing  portion  of  the  court's  language  in  King 
V.  Welcome,  5  Gray,  41,  confirms  the  position 
here  taken: 

"If  a  person  enters  into  a  verbal  contract  to 
labor  for  more  than  one  year,  and  quits  before 
the  end  of  the  term  without  a  sufficient  legal 
excuse,  and  the  other  party  was  willing  to  per- 
form on  his  part,  the  rormer  can  recover  noth- 
ing for  the  services  rendered."  Swanzey  v. 
Moore,  22  HI,  63 :  Mack  v.  Bragg,  30  Vt,  671. 

The  Statute  or  Frauds  must  not  be  used  to 
work  a  fraud. 

C.  P.  Wkston  for  plaintiff. 

The  question  presented  by  this  bill  of  excep- 
tions was  settled  in  King  v.  Welcome,  5  Gray, 
41— a  case  parallel  to  the  one  at  bar  in  every  es- 
sential narticular. 

This  oecisiou  has  been  cited  and  approved  in 
Williams  v.  Bemis,  108  Mass.,  93;  Russell  v. 
Barry,  115  Mass.,  303. 

The  following  cases  and  authorities  are  equally 
clear  to  the  same  effect :  Comes  v.  Lamson,  16 
Conn.,  246;  Bemier  v.  Cabot  Mfe.  Co.,  71  Me., 
606:  Browne,  Fr.,  sec  118;  Wood,  Fr.,  sec  276. 

The  ruling  requested  by  the  defendant  was 
ririitly  reftised. 

It  asked  for  a  ruling,  as  a  matter  of  law,  upon 
what  was  a  question  of  fact,  and  assumed  the 
existence  of  &ct8  not  proved.  Salomon  v. 
Hathaway,  126  Mass.,  484;  Stone  v.  Sanborn, 
104  Mass.,  326;  Clough  v.  Whitcomb,  105  Mass., 
485. 

The  first  half  of  the  request  was  for  a  ruling 
that  was  immaterial  to  the  issue :  and  the  latter 
half  was  covered  by  the  ruling  already  made. 

These  exceptions  were  evidently  intended  for 
delay,  and  that  should  be  overruled  with  double 
costs. 

Knowiton,  J.,  delivered  the  opinion  of  the 
coort: 

The  defendant  seeks  to  avoid  liability  for 
services  of  the  plaintiff's  son,  by  showing  that 
thev  were  rendered  under  an  express  contract, 
and  that  he  did  all  that  he  agreed  to  do,  so  long 
as  the  boy  remained  in  his  service.  The  con- 
tract which  he  sets  up  was  within  the  Statute 
of  Frauds ;  it  was  entire  and  indivisible,  and  was 
not  fully  performed  by  either  party.  A  large 
part  of  the  consideration  for  the  plaintiff's  agree- 
ment was  not  payable  by  the  defendant  untU 
after  the  end  of  the  term  of  service,  and  no  part 
of  it  was  applicable  to  anyparticular  portion  of 
the  term.  As  the  plaintm  could  not  have  en- 
forced this  contract  against  the  defendant,  so 
the  defendant  cannot  avail  himself  of  it  to  avoid 
liability  upon  a  quaittum  meruiL 

This  case  cannot  be  distinguished  ftom  King 
V.  Welcome,  5  Gray,  41.  See  also  Bemier  v. 
Cabot  Mfg.  Co.,  71  Me.,  506 ;  Comes  v.  Lamson, 
WCkmn.,  246. 

Exceptions  overruled, —^eto  England  Reporter, 


REMOVAL  OP  ACTIONS. 

United  States  Circuit  Coubt. 

Charles  L.  Weller.  as  receiver,  Ac.,  against  J. 
B.  Pace  Tooacco  Compatny  et  aL 

Reynolds  &  Harrison  for  plaintiff. 

North,  Ward  &  Wagstapp  and  Wetmorb 
&  Jenner  for  defendants. 

Lacombe,  J.— The  plaintiff,  a  resident  and 
citizen  of  California,  is,  under  decree  of  a  Cali- 
fornia court,  the  receiver  of  the  late  firm  of  Es- 
berg,  Bachman  &  Co.  All  the  defendants  are 
citizens  and  residents  of  New  York. 

The  firm  of  which  plaintiff  is  receiver  have 
held  and  own  273  shares  of  stock  of  the  "  J.  B. 
Pace  Tobacco  Company."  The  original  certifi- 
cate of  stock  is  now  held  by  plaintiff  with  an 
assignment  and  power  of  attorney  ftom  the 
assignor.  He  brought  this  action  in  the  State 
court  against  the  company  as  sole  defendant  to 
compel  the  transfer  of  these  shares  upon  its 
books,  and  the  issuing  of  a  new  certificate  to 
himself  as  receiver.  The  assig^nment  was  made 
in  October,  1885,  and  the  suit  was  begun  in  1886. 
After  a  trial,  but  before  judgment  was  entered, 
the  defendant,  Demuth  &  Co.,  applied  to  the 
Court  as  interveners,  and  on  tneir  motion  the 
trial  was  set  aside  and  plaintiff  ordered  to  bring 
them  in.  Thereafter  he  amended  his  summons 
and  conjplaint,  making  Demuth  &  Co.  and 
Scholle  Brothers  co-defendants  with  the  com- 
pany. The  relation  of  these  latter  defendants 
to  the  subject-matter  of  the  controversy  is  as 
follows : 

Subsequentlv  to  the  assignment  to  plaintiff, 
separate  attachments  were  sued  out  by  the  de- 
fendant firms  against  two  of  the  plaintiff's  as- 
signors and  levied  on  the  stock  by  filing  notices 
with  the  company.  Demuth  &  Co.  prosecuted 
their  suit  to  judgment  and  bought  in  the  inter- 
est of  defendants  therein  when  the  stock  was 
sold  by  the  sheriff  under  execution.  Subse- 
quently, Demuth  &  Co.  brought  an  action  in 
ttie  Supreme  Court  of  the  State  to  compel  the  J. 
B.  Pace  Company  to  transfer  the  stock  to  them 
on  the  books  of  the  company.  They  obtained 
judgments  therein,  the  transfer  has  been  made 
and  certificates  thereof  issued  to  them  by  the 
company. 

The  defendants  Demuth  &  Co.,  and  Scholle 
Brothers  have  removed  the  suit  into  this  court 
and  a  motion  is  now  made  by  the  plaintiff  to  re- 
mand the  same.  The  case  is  governed  by  the 
Act  of  March,  1887,  which  was  passed  before  the 
intervenors  appeared. 

The  second  clause  of  the  second  section  of 
this  act  (which  deals  with  suits  not  concerned 
with  Federal  questions  or  the  conflicting  grants 
of  different  States),  has  materially  changed  the 
law  permitting  removals.  The  clause  is  as 
follows :  *'  Any  other  suit  of  a  civil  na- 
ture, at  law  or  in  equity,  of  which  the  Cir- 
cuit Courts  of  the  United  States  are  given  juris- 
diction by  the  preceding  section  (i  e.,  in  which 
there  shall  be  a  controversy  between  citizens  of 
different  States  in  which  the  matter  in  dispute 
exceeds,  exclusive  of  interest  and  costs,  the 
sum  of  two  thousand  dollars),  and  which  are 
now  pending  or  which  may  hereafter  be  brought 
in  any  State  court  may  be  removed  into  the 
Circuit  Court  of  the  United  States  for  the  pro- 
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per  district  by  the  defendant  or  defendants 
therein,  being  non-residents  of  that  State." 
Prior  to  the  passage  of  this  act,  removal  could 
be  had  in  this  class  of  cases  by  either  plaintiff 
or  defendant  and  irrespective  of  residence.  As 
all  the  defendants  in  this  suit  are  residents  of 
New  York  this  clause  gives  them  no  right  to  a 
removal. 

It  is  claimed  by  them,  however,  that  the  de- 
fendants other  than  the  company  may  remove 
under  the  next  succeeding  clause  of  ttie  act, 
which  is  as  follows :  "  And  when  in  any  suit 
mentioned  in  this  section  there  shall  be  a  con- 
troversy which  is  wholly  between  citizens  of 
different  States,  and  which  can  be  fUlly  deter- 
mined as  between  them,  then  either  one  or 
more  of  the  defendants  actually  interested  in 
such  controversy  may  remove  said  suit  into  the 
Circuit  Court  of  the  United  States  for  the  pro- 
per district." 

Whether  or  not  the  defendant  who  may  move 
under  this  clause  must  be  a  non-resident  of  the 
State  in  whose  court  he  is  sued,  need  not  be  de- 
termined on  this  motion.    However  it  may  be 
interpreted,  it  certainly  was  never  intended  to 
provide  for  precisely  the  same  class  of  suite  as 
are  already  covered  by  the  second  clause  of  the 
section.    The  portion  of  the  section  last  quoted 
(which,  with  a  sinc^le  change,  is  textually  the 
same  as  the  last  clause  of  section  2  in  the  Re- 
moval Act  of  1875)^  is  in  effect  a  saving  clause. 
When  upon  arranging  parties  to  any  suit  accord- 
ing to  their  interests,  citizens  of  the  same  State 
are  found  on  both  sides  of  a  litigation,  a  re- 
moval cannot  ordinarily  be  had,  because,  under  i 
the  decisions,  the  controversy  (orcontroversary)  \ 
is  not  between  citizens  of  different  States.    The  j 
effect  of  the  clause  last  quoted  is  to  provide  that  I 
in  those  cases  a  defendant  or  defendants  may 
nevertheless  remove,  upon  showing  that  there 
is  in  the  suit  a  controversy  which  is  wholly  be- 
tween such  defendant  or  aefendants  on  the  one 
side,  and  citizens  of  other  States  on  the  other. 
Under  the  decisions,  moreover,  this  "contro- 
versy in  a  suit"  must  be  separable;  that  is  to 
say,  there  must  be,  in  such  suit,  a  separate  and 
distinct  cause  of  action,  and  the  case  must  be 
one   capable   of  separation   into   parts.     The 
clause  last  quoted  has  been  many  times  con- 
sidered by  the  Supreme  Court ;  but  its  decisions 
will  be  searched  in  vain  for  a  single  instance 
wherie  it  has  been  applied  to  a  case  in  which 
all   the   plaintiffs   are   citizens  of  one   State,  | 
and    all    the  defendants    citizens  of  another,  i 
Barney  v.  Latham,  103  U.  S.,  205:  Blake  v. 
McKim.  103  U.  S.,   336 ;  Harter  v.  Kemochan,  j 
103  U.  S.,  562;  Hyde  v  Ruble,  104  U.  S.,  407  ; ! 
Corbin  v.  Van  Brunt,  106  U.  S.,  576 ;  Fraser  v.  I 
Jennison,  106  U.  S.,  191 ;  Winchester  v.  Loud, ' 
108  U.  S.,  130 ;  Shinwald  v.  Lewis,  108  U.  S.,  158;  | 
Cable  V.  Ellis,  110  U.  S.,  389 :  Avers  v.  Wiswall,  I 
112  U.  S.,  187;  Louisville  &  N.  R.  R.  v.  Ide,  114  i 
U.  S.,  62 ;  St.  Louis  &  San  F.  R.  R.  v.  Wilson, 
114  U.  S.,  60 ;  Pirie  v.   Tvedt,   115  U.  S.,  41 ; , 
Crump  V.  Thurber,  115  U.  S.,  56 ;  Starin  v.  New  ! 
York,  115  U.  S.,  248 :  Sloane  v.  Anderson,  117 , 
U.  S.,  275 ;  Fidelity  Ina  v.  Huntington,  117  U.  , 
S.,  280  ;  Rand  v.  Walker,  117  U.  S.,  340 ;  Core  v.  I 
Vinal,  117  U.  S.,  347  ;  Plymouth  Mming  Co.  v. , 
Amador  Canal  Co.,   118  U.   S.,   264 ;  Little  v.  ' 
Giles,  118  U.  S.,  596 ;  Brook  v.  Clark,  119  U.  S.,  I 
602;    Laidley  v.   Huntington,   121  U.   S.,   179; 


Texas  Trans.  Co.  v.  Seligman,  122  U.  S.,  619 ; 
Thorn  Wire  H.  Co.  v.  Fuller,  122  U.  S.,  535.) 

The  suit  in  this  case  is  clearly  within  the  class 
covered  by  the  second  clause,  as  a  suit  in  which 
there  is  a  controversy  between  citizens  of  dif- 
ferent States.  And  even  if  the  citizenship  of 
the  parties  were  such  as  to  make  the  provisions 
of  the  third  clause  of  the  Act  of  1887  applicable, 
the  suit  does  not  under  the  decision,  present 
separate  and  distinct  causes  of  action,  and  is 
not  one  capable  of  separation  into  parts. — The 
Daily  Register^  Dec,  31,  1887. 


ASPINWALL  MANtrP»G  CO.  V.  GlLL. 

(Circuit  Court,  D.  New  Jersey.) 
Patknts  for  Invkntions — LicKNSE — Injunction. — 
Where  it  ftppears  that  a  defendant  has  a  licence 
from  the  inventor  and  patentee  to  make,  use,  and 
vend  100  patent  potato  diggers,  no  injunction  will 
be  decreed  to  restrain  the  exercise  oi  the  licence 
until  he  has  fully  enjoyed  it,  and  where  it  appeared 
that  defendant,  under  such  license,  had  only  made 
50  machines,  the  injunction  should  be  denied. 
On  bill  in  equity.    On  digger  patents. 
Francis  Forbes,  for  complainant. 
F.  C.  LowTHORP,  Jr.,  for  defendant 
Bradley,  J.    The  bill  in  this  case  was  filed 
to  restrain  the  infringement   of  two   certain 
patents  granted  to  L.  Augustus  Aspinwall,— 
one   dated    February  3,   1880,    and   numbered 
224,123,  and  the  other  dated  September  19,  1882, 
and  numbered  264,603,— both  for  improvements 
in  potato  diggers,  and  both  assigned  to  the 
complainant  by  a  deed  bearing  date  February 
24,  1883.    The  bill  charges  the  defendants  with 
infVingement  of  the  said  patents,  and  prays  for 
a  decree  for  profits   ana   damsLges.     The  de- 
fences set  up  in  the  answer  are — First,   a  li- 
cense ;  and,  secondly,  an  assignment. 

The  license  claimed  is  t£e  same  as  that 
which  was  set  up  in  the  suit  on  the  planter  pat- 
ent (just  decided);  it  being  claimed  under 
the  same  agreement,  which  provided  for  the 
manufacture  of  100  planter  machines  and  100 
digger  machines.  I  held  in  that  case  that  the 
defendants  had  exhausted  the  license  for  the 
manufacture  of  planters  before  the  commence- 
ment of  the  suit,  and  had  infringed  the  patents 
sued  on  by  manufacturing  in  ^excess  of  the 
license.  In  the  present  case  this  has  not  been 
done.  The  defendants  have  not  manufactured, 
all  told,  but  40  potato  diggers  of  the  100  which 
they  were  authorized  to  manufacture.  Accord- 
ing to  the  views  expressed  in  the  other  case,  there- 
fore, the  defendants  are  not  amenable  to  a  suit 
for  infVingement  of  the  digger  patents.  They 
went  to  large  expense  in  getting  out  such  ma- 
chines as  they  did  manufacture,  and  are  en- 
titled to  a  reimbursement  of  those  expenditures 
ftx)m  the  proceeds  of  machines  to  be  sold ;  and, 
as  the  said  Aspinwall  has  interposed  every 
possible  obstacle  in  the  way  of  their  disposing 
of  machines,  it  cannot  be  justly  contended  that 
their  licence  will  expire  until  they  have  made 
their  fUU  complement  of  100  machines. 

This  disposes  of  the  present  case,  and  it  is]un- 
necessary  to  enter  upon  the  consideration  of 
the  other  defence,  which  is  much  the  same  as 
the  second  defence  in  the  planter  case,  with  the 
exception  that  the  instruments  called  assign- 
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mentB  of  tiie  digger  only  grant  the  right  to 
make,  use,  and  vend  (which  is  a  mere  license), 
and  only  grant  ose  of  fiitore  improvements  for 
tiie  State  of  New  Jersey.  What  this  limited 
right  may  amount  to,  should  the  new  digger  ma- 
cros be  held  to  be  mere  improvements  on  the 
old  machines,  it  is  unnecessary,  as  before  said, 
to  consider  at  this  time.  The  license  is  a  sa£Q[- 
dent  defence  to  the  present  bilL 

The  bill  is  therefore  dismissed,  with  costs.— 
Federal  Reporter, 


of  the  wall,  and  his  notice  that  it  has  not  been 
paid  for.   Pew  v.  Buchanan.   Opinion  by  Beck,  J, 


The  Oldest  Patent  on  Rbcobd.— An  appli- 
cation was  made  at  the  U.  S.  Patent  Office  for  a 
ratent  on  a  sort  of  paddle  or  spade  attachment 
to  the  end  of  a  gun,  having  a  sharp  point,  and 
which,  it  was  claimed,  would  be  serviceable  in 
digging  holes  in  the  ground,  throwing  up  en- 
trenchments, &C. 

The  examiner  to  whom  the  application  was 
referred  happened  to  be  an  old  and  close  reader 
of  the  Bible,  as  was  shown  by  his  returning  the 
appKcationindorsed:  **  Rejected,  notpatentable. 
See  Deuteronomv,  XXIII,  13.  By  reference  to 
the  text  named,  it  will  be  seen  that  the  inven- 
tion alluded  to  is  of  rather  ancient  date,  and  is 
probably  the  oldest  patent  on  record. 

Iowa  Supreme!  Court  Abstract. 

Pabty  waue/— Liability  op  Gbantee  to  Pay 
Pbopobtion  op  CJosT.-r-The  question  presented 
by  the  case  for  our  determination  is  tms :  When 
a  party  wall  is  built  equally  upon  the  lots  of  ad- 
joining owners  by  one  of  them,  and  is  afterward 
uaed  for  a  building  erected  by  his  neighbor,  who 
does  not  pay  for  the  part  of  the  value  thereof  as 
reqnhred  by  law,  and  conveys  the  lot  to  one 
having  ftdl  notice  of  the  facts,  is  such  purchaser 
liable  to  his  neighbor  in  an  action  to  recover 
half  the  cost  of  the  party  wall  ?    We  think  he  is. 
TbB  defendant's  grantor,  by  using  the  party 
wall,  becomes  liable  for  half  of  its  cost.    She  had 
the  right  to  make  it  a  common  wall  by  paying 
half  its  appraised  value.    Oode,  sec.  2020.    R 
follows  that  when  she  used  the  w^  she  as- 
sumed to  pay  half  of  its  value,  as  required  by 
law.    Her  obligation  to  pay  is  raised  by  the 
statute ;  and  plaintiff's  right  to  recover  is  based 
upon  this  obhgation.    Her  erantee,  having  fhll 
knowledge  of  the  facts,  stands  in  her  shoes.    He 
will  not  be  heard  in  a  court  of  law  to  deny  his 
obligation  to  pay  for  the  walL  the  fbll  benefit  of 
which  he  enjoys,  having  notice  that  it  Jias  not 
beeu  paid  for.    The  right  to  use  a  party  wall  is 
a  right  running  with  the  land,    Thomson  v. 
Curtis,  28  Iowa,  229.    That  right  is  dependent 
upon  payment  of  one-half  of  its  value.    But  de- 
iiendant  acquired  no  such  right  iVom  his  grantor 
for  the  reason  that  she  had  not  paid  for  the  walL 
But  he  uses  the  wall,  and  for  himself  becomes 
liable,  by  reason  of  that  use.  to  pav  for  it  just 
as  his  grantor  was  liable.    This  liability  is  based 
upon  the  benefit  he  receives  from  the  use  of  the 
wall,  which  was  erected  with  his  neighbor's 
money,  and  the  full  notice  he  possesses,  Uiat  his 
grantor  had  not  paid  for  the  wall.    He  having 
ftuch  noticeL  stands  in  the  shoes  of  his  grantor, 
and  is  liable  just  as  she  would  be  had  she  not 
conveyed  the  land,    fie  is  to  be  regarded  as 
liable  to  plain  ti£f  by  reason  of  his  appropriation 
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18.  Detweiler  y.  DetweOer.  29. 

14.  Hurst  y.  Hurst.  30. 
16.  McStay  V.  McStoy. 


Newton  y.  McLean. 
Robeson  y.  Niles. 
Duff  y.  Baden. 
Dainese  y.  Kendall. 
Cox  y.  Cox. 
Strong  y.  Shearman. 
Dayis  y.  Dayis. 
Talbot  y.  Talbot. 
Walsh  y.  Walsh. 
Starr  y.  Treackle. 
Gibbons  y.  Duley. 
Tate  y.  Olmstead. 
Fegan  y.  Feean. 
Bramhall  v.  Mbrrison. 
HoUaday  y.  Middleton. 


SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

GENERTALERM. 

Januarys. 

George  B.  McCrellls,  of  Indianapolis,  was  admitted  to  the 
bar. 

George  T.  Raub  y.  James  L.  Barbour.  Judgment  below 
reyersed  and  cause  remanded. 

F*  D.  Stephenson  y.  F.  D.  Conger.    Be-argnment  allowed. 

IN  EQXJITYi^New  Suite. 

December  28. 
10038.  John  O.  Miner  y.  Amelia  Miner.    For  diyorce.  Com. 
sol.,  T.  H.  Pitman. 

December  30. 
10934.  Thomas  H.  Barron  et  al.  y.  Charles  Fallensbee.    To 
entorce  mechanic's  lien.    Com.  sol.,  J.  J.  Darlington. 

10985.  John  P.  Larguey  y.  fiiichael  Hines.  To  dissolye  co- 
partnership, for  account  and  receiyer.  Com.  sols.,  JBdmey  A 
Birney. 

10986.  Woodbury  Blair,  trustee  of  John  H.  Aulick,  y.  Mary 
G.  Niles,  adm'x  c.  t.  a.  of  S.  V.  Niles.  For  transfer  of  balance 
of  decedent's  estate  to  complainant.  Com.  sols.,  Dayidge 
and  Blair. 

109J7.  Emma  J.  Walker  y.  Samuel  H.  Walker.  For  diyorce. 
Com.  sol.,  D.  B.  Cahill. 

December  81. 

10938.  Henrietta  Richards  et  al.  y.  John  F.  For^^e  et  aL 
Com.  Bok,  L.  Tobriner. 

10939.  Frank  L.  Hanvey  et  al.  y.  Cornelia  I.  Schults.  Com. 
sol.,  Chatfin  Browne. 

10910  Elizabeth  A.  Brown  y.  Mills  Dean  et  al.  To  restrain 
suit  at  law.    Com.  sols.,  Abert  and  Williamson. 

CIRCUIT  COURT.— New  Suite  at  Law. 

December  28. 
28339.  Gutwillig  Bros.  y.  Earnest  D.  Mayer  et  al.  Account. 
♦861.42.    Plffs  atty,  L.  Tobriner.  ^ 

28310.  Henerette  Richard  et  al.  y.  J.  F.  Forsjrth.  Judgment 
of  Justice  Walter,  175.    Plffii  atty.  Same. 

28141.  Same  y.  Same.  Judgment  of  Justice  Walter.  160. 
Plfib  atty.  Same. 

28342.  Same  y.  Same.  Judgment  of  Justice  Walter,  #82.72. 
Plffs  atty.  Same. 

December  80. 
28848.  Don  L.  Roseberry  y.  George  A.  Wright    Note,  $180. 
Plffs  atty,  A.  K.  Browne. 

28344.  Charld^  C.  Leachman  y.  Bdw.  M.  Bfix,  adm'r  of  Alice 
W.  Mix,  dec'd.    Note,  $250.    Plffii  atty,  L.  C.  Williamson. 

28345.  Herman  Danzig  et  al.  y.  Earnest  D.  Mayer  etal.  Ac- 
count, 11.472.95.    Plflfe  atty,  L.  Tobriner. 

28346.  L.  R.  Geisenberger  et  al.  y.  Earnest  D.  Mayer  et  al. 
Acc't,  $220.50.    Plfts  atty,  L.  Tobriner. 
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December  81. 
28847.  A.  Boeaman  v.  Same.    Aco%  $1,066.60.    Plffs  atty, 
Wm.  A.  Cook. 


PROBATE  COURT.— Justice  Merrick. 

December  80. 

Bstote  Mary  A.  Both.    Will  filed. 

BeUte  Michael  McAllister.    WiU  filed. 

Estate  Charles  W.  Seatob.    Inventory  of  personalty  filed, 
amount!  ne  to  $32,202.06. 

Estate  Charles  L.  Bailey.    Inventory  of  personalty  filed, 
amoanting  to  $4,660. 

Estate  Elizabeth  L.  Poller.    Inventory  of  personalty  filed, 
amonnting  to  $2,301.07. 


Rule  of  Court. 

Bulb  20  •  •  Henttfter  aV.  noHoea  ifhich  reUUe  to  proceed- 
inga  in  the  »ipreme  OouH  ctfthe  Dietrict  ofOolumbia^  the  pub- 
UoaHon  of  tahieh  is  required  by  late  or  by  rulee  qfOourt^  or  by 
any  order  of  Omrf,  ahall  be  pubUahed  In  Thb  Washington 
Law  Bbpobtbr,  during  the  tune  required  by  law,  in  oddiHon 
to  any  other  paipera  rohieh  may  be  apeciaUy  ordered  or  which 
vtay  be  aelected  by  the  partiea. 


£egai  Noticed. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  4th  day  of  January,  1888. 
Mary  C.  Lane  et  al.      ) 
„  ».  {    No.  10,924.    Docket. 

Mahaly  Crawford  et  al.  ) 
On  motion  of  the  plaintifb,  by  Mr.  James  H.  Smith,  their 
soUdtor,  it  is  ordered  that  the  defendants,  William  A. 
Barnacle  and  Carrie  Smith,  canse  their  appearance  to  be  en- 
tered herein  On  or  before  the  first  mle-day  occurring  forty 
days  after  this  day ;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  de&ult. 

The  object  of  this  suit  is  to  appoint  a  trustee  under  a  deed 
of  trust  described  in  the  proceedings  in  this  cause,  in  place 
of  Jonathan  W.  Bamaclo,  "deceased,"  empowering  hmi  to 
release  the  real  estate  described  therein,  the  debt  secured 
thereunder  having  been  paid. 
By  the  Court.  WM.  M.  BIBBBICK,  Justice,  Ac. 

True  copy.    Test:  B.  J.  Mbigs,  Clerk.  Ac. 

1  By  M.  A.  Clancy.  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Coturt  Business. 
Januaiy  4th.  1888. 

In  the  case  of  Anna  M.  Maulsby  and  Ida  Corson,  Bxecn- 
trices  of  George  Maulsby,  deceased,  the  Executricee  aforesaid 
have,  with  the  approval  of  the  Court,  appointed  Friday,  the 
10th  day  of  February,  A.  D.  1888,  at  11  o'clock  a.  m.,  for 
making  payment  and  distribution  under  the  Court's  direc- 
tion and  control,  when  and  where  all  creditors  and  persons 
entitled  to  distributive  shares  (or  legacies)  or  a  residue,  are 
hereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorised,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Executrices  will  take  the  beneint  of 
the  law  against  them. 

Provided  a  copy  ot  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Beporter  previous 
to  the  said  day. 

1         Test.  DOB8EY  CLAGBTT,  Begister  of  Wills. 

No.  2504.    Ad.  D.  13.    M.  Abhfobd,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
January  8d,  1888. 

In  the  case  of  Louisa  V.  Bobinson,  Administratrix  of  Davtil 
F.  Robinson,  deceased,  the  Administratrix  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  20th  day 
of  Januanr,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  Jwhere  aU  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney,  duly  author- 
ized, with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Administratrix  will  take  the  bepeflt  of  the  law 
anlnstthem. 

lhx>vided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  Law  Beporter  previous  to  the 
said  day. 

1        Test :  DOBSBY  CL AGETT.  Begister  of  Wills. 

No.  2560.    Ad.  D.  18.     C.  M.  A  H.  S.  BiATTHEWS,  Proctors 


£egai  Noticed. 


IN  THE  SUPREME  COURT  OF  THE  Di:;rRICT  OF  COLUMBU. 
The  4th  day  of  January,  1888. 

Eliza  E.  P.  Franfciand   ) 

V.  {     No.  10,831.   Equity  Docket  27. 

Henry  Q.  Frankland.  > 
On  motion  of  the  plaintiff,  by  Mr.  James  P.  Tustin,  her 
solicitor,  it  is  ordered  that  the  defendant  cause  his  anpMr- 
ance  to  be  entered  herein  on  or  before  the  first  nue-day 
occurring  forty  days  afler  this  day;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  on  the  nonnd 
of  cruelty,  desertion,  non-support,  and  for  custody  orchQd. 
By  the  Court.                 WM.  M.  MEBBICK,  Justice,  Ac 
True  copy.    Test:          B.  J.  Mbios,  Clerk,  Ac. 
1  By  M.  A.  Clawcy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Mary  P.  SmHh  et  al.  )  „     r.      ^ 

V.  Y    10,730.    Eq.  Doc.  27. 

Edward  Hetslegrave  et  al.  ) 
Ordered,  this  8d  day  of  January,  A.  D.  1888,  that  the  sale 
made  and  reported  by  B.  P.  Jackson,  trustee  In  the  above 
cause,  be  ratified  and  confirmed,  unless  cause  to  the  contra- 
ry thereof  be  shown  on  or  before  the  0th  day  of  February 
next.  ^ 

Provided  a  copy  of  this  order  be  Inserted- in  the  Law  B^ 
porter  once  a  week  fbr  three  weeks  before  the  said  day. 
The  report  states  the  amount  of  sales  to  be  4^5  dollars. 
WM.  M.  MEBBICK,  A.  J. 
A  true  copy.    Test :       B.  J.  Bfmos,  Clerk.  _    , 

1  fly  M.  A.  Clancy,  Asst  Clerk. 

THIS  IS  TO  OIVE  HOTTcB.  ^  ^  ,      ^.      ^  ^^ 

That  the  subscriber,  of  the  DLstnot  of  Columbia,  hath 
obtained  ftom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  bnsineBS. 
Lettei«  of  Administration  c.  t.  a.  on  the  personal  estate  of 
Edward  Bennett,  late  of  the  District  of  Colmbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  December 
next ;  they  may  otherwise  by  law  be  excluded  ftrom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  December,  1887. 

her  

1  MABY  M.  K  BENNETT,  Adm'x  c.  t.  a., 

mark. 

1024 10th  street  n.w. 

No.  2912.    Ad.  D.  18.    C.  H.  Cbaoik,  Proctor. 

THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hatb 
obtained  fVom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  ¥niliain  H. 
Brown,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  29th  day  of  December  next; 
they  may  otherwise  by  law  be  excluded  m>m  all  benefit  of 
the  said  estate, 

Qiven  under  my  hand  this  29th  day  of  December,  1887. 
her 

1  MABY  E.  ^  BBOWN,  Ex*x,  410  D  st.  s.  e. 

mark. 

No.  2900.    Ad.  D.  18.    Daw'l  O'C.  Callaohan,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  21st  day  of  December,  1887. 
Albert  Qleaton  et  aL  )    No.  10,847. 

Cemelia''pHsciilaLuceetaL  )    Equity  Docket  27. 

On  motion  of  the  plaintiflb,  by  Mr.  H*nry  Wise  Oameit, 
their  solicitor,  it  is  ordered  that  the  defendants,  Cornelia 
Prisciila  Luce,  Bleeclcer  Luce,  Charlotte  E.  Luce,  Sarah  B.  Cooke 
and  Charles  M.  Cool(e,  her  husband,  William  Luce,  Margaret  P. 
Rector  and  Ellas  Rector,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule  day  occurring  forty 
days  after  this  day:  otherwise  the  cause  will  be  proceeded 
with  as  in  case  ordefkult.  . 

The  object  of  this  suit  is  to  obtain  a  decree  to  direct  de- 
fendants to  make  conveyance  to  complainants  of  all  the  legal 
interest  or  estate  in  ana  to  parts  of  original  lots  one  (1)  and 
fifteen  (15),  in  square  two  hundred  and  twenty-two  (222),  in 
the  city  of  Wasnington,  District  of  Columbia,  which  may 
have  passed  to  them  or  any  of  them,  under  or  by  the  will  of 
John  B.  Luce,  deceased,  or  descended  to  them  or  any  of 
them  as  his  heirs-at-law. 

By  the  Court.  WM.  M.  MEBBICK,  Justice,  Ac 

True  Copy.    Test :  B.  J.  Msios,  Cleric  Ac. 

52  By  M.  A.  Clancy,  Asst  Clerk. 
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Cegoi  Notices. 


IN  im  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

HokUnff  a  SpecUl  T^rm  as  a  District  Coart  of  the  United 
States. 


The  Uaitod  States 

V. 

Tha  Chesapeake  and  Ohio  Canal 
Co.  and  others. 


No.  844. 


Upon  motion  of  the  Attorney  of  the  United  States,  and 
omuideTatlon  of  the  petition  in  this  case,  seeking,  on  behalf 
of  the  United  States,  the  condemnation  (1)  of  the  land  upon 
wluch  rests  all  of  the  northern  abatmeni  of  the  Aqueduct 
Bridge,  in  Georgetown,  D.  C.  <  except  the  wing  walls  thereof), 
indadingthe  foundations  of  tne  piers  of  said  abutment  and 
the  land  over  which  the  spans  or  arches  thereof  are  con- 
stnicted;  (2)  of  a  right  of  way  fbrty-nine  and  thirty-seven 
hnodredths  (49^  i  fbet  wide  over  the  Chesapeake  and  Ohio 
Cknal  from  the  northern  fkce  of  said  abutment  to  the  north 
bank  of  said  Canal ;  and  <3)  of  a  parcel  of  land  on  the  north 
side  of  said  Canal,  opposite  said  abutment^  being  part  of  lot 
Dombered  seven  (7),  in  Peter,  Beatty,  Threlkeld  and  Deakin's 
additioL  to  (Georgetown,  beginning  for  the  same  at  the  end 
<tf  ten  and  seven-tenths  (10.7)  feet  measured  south  on  the  west 
line  of  Lingan  street  from  the  south  line  of  Bridge  street: 
thenoe  west  with  the  west  line  of  Lingan  street  ten  and 
seven  tenths  (10.7)  feet,  to  Bridge  street;  thence  west 
by  and  with  the  south  line  of  Bridge  street  thirty-two 
Oi)  ftet;  and  thence  in  a  straight  hne  to  the  place  of 
beginning:  It  is  Uiis  16th  day  of  December,  1887,  ordered 
that  aU  persons,  firms  and  bodies  corporate  or  politic  having 
or  claiming  to  have  any  right,  title  or  interest  in  the  land  or 
vater  that  may  be  affected  by  this  proceeding,  or  any  part 
thereof;  or  any  claim  to  the  damages.  If  any,  which  may  be 
awarded  in  ttus  proceeding,  as  compensation  for  said  land, 
or  any  nart  thereof,  or  for  said  right  of  way,  or  any  part 
tbereor,  be  and  they  are  hereby  required  to  answer  the  said 
petition  in  writing,  by  filing  in  this  Court  a  statement  spe- 
cifically setting  up  snch  right,  title,  interest  or  claim,  on 
or  l>efoTe  the  ninth  day  of  January,  188^  and  it  is  ftirther 
ordered  that  all  such  claims  nqt  filea  on  or  before  said  day 
shall  be  fbrever  barred  as  against  the  United  States. 

Provided  that  a  copy  of  this  order  shall  be  published  in 
the  meantime  at  least  fourteen  times  in  the  Evening  Star,  a 
daily  oewapaper  published  in  this  city  of  Washington,  and 
at  least  twice  in  the  Washington  Law  Reporter. 

CHARLES  P.  JAMES,  JusUce, 
Holding  District  Court  of  U.  8. 

A  true  copy.    Test:  R.  J.  Mbios,  Clerk. 

61  By  H.  W.  HoooES,  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


Aaaa  M.  Ba§aley 

versos 
Wtterman  P.  Bagaley. 


No.  10,854.    Equity. 


The  Marshal  having  made  return  that  the  defendant  is 
**Not  to  be  found,"  on  motion  of  the  plaintiff  by  Earle 
ftPogh,  her  solicitors,  it  is  ordered  that  the  defendant. 
Wstenaan  P.  Bapaleir.  cause  his  appearance  to  be  entered 
herdn  on  or  bellDre  the  first  rule-day  occurring  fort^  davs 
sfter  this  day ;  otherwise  the  cause  will  be  proceeded  with 
ss  in  case  of^defkult. 

The  object  of  this  suit  is  to  procure  a  divorce  fVom  the  de- 
fendant, upon  the  grounds  and  reason  stated  in  the  bill, 
which  are  statutory  causes  of  divorce. 

Bj  the  Court.  WM.  M.  MERRICK,  A.  J. 

Atroecopy.    Test:  R.  J.  Meigs,  Clerk. 

50  By  L.  P.  Williams,  Ass»t  aerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

December  9th.  1887. 

In  the  case  of  Elizabeth  M.  Ricker,  Administratrix  of 
ftwIsiMi  Ricker,  deceased,  the  Administratrix  aforesaid 
his,  with  the  approval  of  the  Court,  appointed  Friday, 
the  6th  day  of  January,  A.  D.  1888,  at  11  o'clock  a.  m., 
for  making  payment  and  distribution,  under  the  Court's 
direction  tuaa  control ;  when  and  where  all  creditors  and 
peaons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
one,  are  hereby  notified  to  attend  in  person  or  by  agent  or 
attorney  duly  authorised,  with  their  claims  against  the 
estate  properly  vouched ;  otherwise  the  Administratrix  will 
take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  bo  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  prevoius 
to  the  said  day. 

M         Test.         DORSET  OLAGETT,  Register  of  Wills. 

Ka  1498.  Ad.  D.  IS.  Kbknedy  J^hbllabarobb,  Proctors. 


£egai  Noticed. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

December  16th,  1887. 

In  the  case  of  James  W.  Sinclair,  Executor  of  Richard 
CniH,  deceased,  the  Executor  aforesaid  has,  with  the  approval 
of  the  Court,  appointed  Friday,  the  13th  day  of  January, 
A.  D.  1888,  at  11  o^clock  a.  m.,  for  making  payment  and  dis- 
tribution under  the  Court's  oirection  and  control,  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue,  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorised,  with  their 
claims  against  the  estate  properly  vouched;  otherwise  the 
Elxecutor  will  take  the  benefit  of  the  law  asainst  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

61       Test.  DORSET  CLAGBTT,  Register  of  Wills. 

No.  2534.  Ad.  D.  13.    Edwabds  A  Babnabo,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

December  16th,  1887. 

In  the  matter  of  the  Orphan  Children  of  Martha  R.  Baker, 
late  of  Washington,  D.  C,  deceased. 

Application  for  Letters  of  Ouardianship  of  the  minor  chil- 
dren of  the  said  deceased  has  this  day  been  made  by  Charles 
J.  Columbus. 

All  persons  Interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  18th  day  of  January,  1888,  next,  at  12 
o'clock  m.,  to  show  cause  whv  the  said  peititioner  should  not 
be  appointed,  guardian  of  said  children  as  praved. 

Provided  a  copy  of  this  order  be  published  onoe  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  <lay. 

By  the  Court.  WM.  M.  BffERRIOK,  Justice. 

61       Test:  DORSET  CLAGETT,  Register  of  Wills. 

RiOHABOSON  and  Elliot,  Proctors. 


THIS  18  TO  QIVB  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holdings  Special  Term  for  Orphans'  Court  business,  Letters 
ofAdnunistration  on  the  personal  estate  of  Chariot  L.  Bailey, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
oi,  to  the  subscriber,  on  or  before  the  16th  day  of  December 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit or  the  said  estate. 

'  Given  under  my  hand  this  16th  day  of  December,  1887. 
51  ROBERT  L.  BAILEY,  Adm'r, 

F  bet.  14th  St  16th  sts.  n.  w. 

J.  Castsb  Mabbxtbt,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  18th  day  of  December,  1887. 
Anna  Abell 
James  N.  Abell. 


No.  10,865.    Equity. 


Oa  motion  of  the  plaintifT,  by  S.  A.  Cox,  her  solicitor,  it  is 
ordered,  that  the  defendant  cause  his  appearance  to  be  en- 
tered herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  successive  weeks  in  the  Washington  Law  Reporter, 
and  the  rule  in  all  other  respects  complied  with. 

Theobject  of  this  suit  is  to  procure  a  decree  of  divorce 
from  the  defendant  for  adultery  and  cruelty. 

WM.  M.  MERRICK,  A.  J. 

A  true  copy.    Test :  R.  J.  Mbios,  Clerk. 

50  By  M.  A.  Clancy,  Ass*t  Clerk. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Susan  Jane  Young, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  16th  day  of  December  next: 
they  may  otherwise  by  law  be  excluded  fit>m  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  16th  day  of  December,  1887. 
51  JAS.  A.  SUIT,  Adm'r,  1782  12th  n.  w. 

No.  2907.    Ad.  D.  13.    B.  W.  MoPhebson,  Proctor. 
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£egal  Noticed. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  ft  Special  Term  for  Orphans'  Court  Business, 

December  19th,  1887. 

In  the  case  of  Josephine  Stewart,  Administratrix  of  Wil- 
liam McClure  Stewart,  deceased,  the  Administratrix  aforesaid 
has,  with  the  approval  of  the  Court,  appointed  Friday,  the 
90th  day  of  Januarjr  A.  D.  1888.  at  11  o'clock  a.  m.,  for  making 
payment  and  distribution  under  the  Court's  direction  and 
control,  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue;  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Administratrix  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Liftw  Reporter  previous  to 
the  said  day. 

62       TesL  DORSET  CLAGETT,  Register  of  Wills. 

No.  2259.    Ad.  D.  12.    Irving  Williamson.  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


William  E.  Burrit  at  al. 

V. 

George  W.  Thecker,  jr. 


10,788.    Equity  Docket  27. 


Upon  consideration  of  the  trustee's  report  of  sale,  it  is  bv 
ihe  Court,  this  22d  day  of  December,  A.  D.  1887,  ordered,  ad- 
judged and  decreed  that  said  sale  be  ratified  and  confirmed, 
unless  cause  to  the  contrary  be  shown  to  the  Court  on  or 
before  the  24th  day  of  January  next. 

Provided  a  copy  of  this  order  be  published  according  to 
the  usual  rules. 

*•**■*••****• 

WM.  M.  MERRICK,  A.  J. 
A  true  copy.    Test :                     R.  J.  Meios,  Clerk,  &c. 
52 By  M.  A.  Clancy,  Ass't  Clerk^^ > 


III  THE  SUPREME  COURT  OF  THE  DISTRICT  OF^)OLUMBIA 

The  17th  day  of  December,  1887. 
Laura  J.  Herron ) 

V.  V    No.  10,879.    Docket  27. 

Charfet  Herron.  I 
On  motion  of  the  plaintiff',  by  Mr.  Chas.  S.  Moore,  her 
solicitor,  it  is  ordered  that  the  defendant,  Charles  Herron 
(for  whom  a  summons  has  been  duly  issued  and  returned 
''Not  to  be  found"),  cause  his  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  davs 
after  this  day :  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  secure  a  divorce  a  vin.  mat.  for 
desertion. 
By  the  Court.  WM.  M.  MERRICK,  Justice,  &c. 

True  copy.    Test.  R.  J.  Mbios,  Clerk,  Ac. 

61  By  H.  W  HoDOBS,  Ass't  Clerk. 


THIS  IS  TO  otVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  ot 
Columbia,  holding  a  Special  Term  for  Orphans'  Court  bus- 
ness,  Letters  Testamentary  on  the  personal  estate  of  Rebecca 
Carroll,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  14th  day  ol  December 
next:  they  may  otherwise  by  law  be  excluded  Arom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  14th  day  of  December,  1887. 
51  JANE  CARROLL,  Ex'x,  827  E.  Capitol  St. 

No.  2910.    Ad.  D.  13.    Gbo.  P.  Applkby,  Proctor. 


Cegtii  Notiees. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  12th  day  of  December,  1887. 
Bartow  L.  Walker  et  al.  ) 

V.  J-    No.  10.834.    Docket  27. 

Augustus  Burgdorf  et  al. ) 
On  motion  of  the  plaintifts.  bv  Messrs.  Mason  N.  Rich- 
ardson and  Charles  A.  EUiot,  tneir  solicitors,  it  is  ordered 
that  the  defendants,  Henry  T.  Walker,  Mary  E.  Plttman,  George 
Pittman,  Emma  L.  Walker,  Ida  L.  Walker.  George  T.  Walker,  and 
Louis  A.  Walker,  cause  their  appearance  to  be  entered  herein 
on  or  before  the  first  rule-dav  occurring  forty  days  after  this 
day;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default. 

The  object  of  this  suit  is  to  clear  of  cloud  title  to  lots  one, 
two,  three  and  ten,  in  square  one  thousand  and  seventy-five, 
and  to  remove  tax  title  to  said  lots  in  said  sguare. 
By  the  Court.  WM.  M.  MERRICK,  Justice,  &c. 

True  copy.    Test :  R.  J.  Meigs,  Clerk,  &c. 

60  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBM. 

Holding  a  Special  Term  for  Orphans'  Court  Buaineas. 

December  23rd,  1887. 

In  the  case  of  Charles  D.  Fowler.  Administrator  of  Catherine 
Manahan,  deceased,  the  Administrator  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  20th  day  of 
January,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment 
and  distribution  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue,  are  hereby  notifi^ 
to  attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Administrator  will  take  the  benefit  of  the  law 
against  them.  .  .     ,  ^  - 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

62       Test :  DORSET  CLAGETT,  Register  of  WillB. 

No.  2846.    Ad.  D.  12.    Wm.  Tayloe  Snyder,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBJA. 
Holding  a  Special  Term  for  Orphans'  Court  Business. 

December  28rd,  1887. 
In  the  case  of  John  Fegan  and  Frank  Hume* 
Executors  of  Peter  Feflan,  deceased,  the  Executor; 
aforesaid  have,  with  the  approval  of  the  Court,  appointed 
Friday,  the  27th  day  ol  January,  A.  D.  18»B,  at  11  o'clock 
a.  m.,  for  making  payment  and  distribution,  under  Uie 
Court's  direction  and  control,  when  and  where  all  credi- 
tors and  persons  enUUed  to  distributive  shares  (or  legacies) 
or  a  resimie,  ve  hereby  notified  to  attend  In  person  or  by 
agent  or  attorney  duly  authorised,  with  their  claims  against 
the  estate  properly  vouched ;  otherwise  the  Executors  wiU 
take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  In  th^  Washington  Law  Reporter  previous  to 
th^said  d^        DORSEY  CLAGETT,  Register  of  Willa. 

No.  2428.    Ad.  D.  12. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Colujobia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  busmess,  letter* 
of  Administration  on  the  personal  estate  of  Ellen  O'Leary. 
lateoftheDistrictof  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  ih^e- 
of,  to  the  subscriber,  on  or  before  the  19th  day  of  De^mbw 
next ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  ofthe^d  estate.  ,        ^^         v      ,oo» 

Given  under  my  hand  this  19th  day  of  December,  1887. 
62  l>er 

NORA  K  O'LEARY, 
mark. 
Adm'x,  10  Mass.  ave.  n.  w. 
No.  2868.    Ad.  D.  18.    Nbal  T.  Murray,  Proctor. 


THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  bath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  businew,  If  tte« 
Testamentary  on  the  personal  estate  of  William  C.  Costin, 
late  of  the  Dustrictof  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  December 
next ;  they  may  otherwise  by  law  be  excluded  from  aU  bene- 
fit of  said  estate. 

Given  under  my  hand  this  16th  day  of  December,  1887. 
62  CECELIA  B.  COSTIN,  Ex'x,  200  C  St.  s.  w. 

No.  2914.    Ad.  D.  13.    C.  W.  Bushnrll,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hMh 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Spedal  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Elizabeth  L.  Foliar,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  23rd  day  of  December 
next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  23Td  day  of  December,  1887. 
62  AJNDREW  P.  HOFER,  Ex'r,  801  O  St.  n.  w. 

No.  2484.    Ad.  D.  12.    Jambb  M.  Jobmston,  Proctor. 
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£egal  Notices. 


TEES  18  TO  QIVB  NOTICE, 

Th»t  the  fabscriber,  of  the  District  of  Colambia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colom- 
biftt  holdinff  a  Special  Term  for  Orphans*  Court  business, 
Letters  Tenamentary  on  the  personal  estate  of  Mary  A.  L. 
Brewn,  late  of  the  District  of  Colombia,  deceased. 

All  persons  havinff  claims  against  tne  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of to  the  subscriber,  on  or  before  the  23rd  day  of  December 
next;  they  may  otherwise  by  law  be  excluded  ftom  all  bene- 
fit of  the  said  esUte. 

Given  under  my  hand  this  28rd  day  of  December,  1887. 
&2  GEOBGE  BROWN,  Ex*r.  410  7th  st.  s.  e. 

Ho.  719!.   Ad.  D.  18.    J.  J.  DAauNOTON,  Proctor. 

III  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Jmms  ClofaMrthy  ei  al.  > 

V.  \    No.  10,611.    Equity. 

Petw  WyiMie  M  al.  ) 
Eugene  Camsi,  James  M.  Johnston  and  Edward  H.  Thomas, 
trustees,  having  reported  to  the  Court  that  they  have  sold 
part  of  lot  numbered  two  (2),  in  square  numbered  four  hun- 
dred and  nineteen  (419),  being  the  south  twenty-five  feet 
thereof,  fronting  on  Eighth  street  west,  and  running  back 
that  width  by  the  ftill  depth  of  ninety-five  feet,  to  a  ten  feet 
wide  alley,  in  the  city  of  Washington,  District  of  Columbia, 
to  Daniel  Oiesler,  fbr  the  sum  of  six  thousand  five  hundred 
dLSOO)  dollars,  it  is  by  the  Court,  this  12th  day  of  December, 
A.I>.  1887,  ordered  that  the  said  sale  be  ratified  and  con- 
firmed, unless  cause  be  shown  to  the  contrary  on  or  before 
the  13th  day  of  January,  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Washing- 
ton Law  Beporter  once  a  week  tor  three  successive  weeks 
beftue  said  last  named  day. 

WM.  M.  MERRICK,  A.  J. 
A  true  copy.    Test:  R.  J.  MEioe,  Clerk. 

W By  M.  A.  Clancy,  Aas*t  Clerk. 


£egai  Noticed. 


M  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
AanisE.  Wrigliti 

V    No.  10,682.    In  Equity. 


On  motion  of  the  petitioner,  bv  J.  W,'Cromwell,  her  soli- 
citor, it  ii  ordered  that  the  defendant  cause  his  appearance 
to  be  entered  herein  on  or  before  the  first  rule-day  occurring 
foftv  days  after  this  day;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

Provided  this  order  be  published  f<»'  three  successive  weeks 
fai  the  Washington  Law  Reporter. 

Tlie  object  of  this  suit  is  for  absolute  divorce,  on  the 
poond  of  cruelty  and  adultery,  and  to  enable  the  petitioner 
to  Ksnme  her  niaiden  name. 

WM.  M.  MERRICK.  A.  J. 

December  22, 1887. 

A  true  copy.    Test :  R.  J.  Mbigs,  Clerk. 

61     ByM.  A.  Clancy,  Ass't  Clerk. 


M  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
E*He  Hart  Norton  J    j^^^  .^,^24. 

FrtitHckH.  Norton  et  al.  j  Equity  Docket  26. 
Upon  the  filing  of  the  report  of  sale  by  the  trustee  in  this 
csow,  and  oonaideration  of  the  same,  it  is.  this  8th  day  of 
December,  A.  D.  one  thousand  eight  hundred  and  eignty- 
•even  (1887),  ordered  and  decreed  tnat  the  said  sale  be  rau- 
flcd  and  confirmed^  unless  cause  to  the  contrary  be  shown 
on  ur  before  the  Mh  day  of  January,  A.  D.  one  thousand 
eight  hundred  and  eighty-eight  (1888). 

Pfovided  that  a  copy  of  this  order  be  published  in  the 
Wsahington  Law  Reporter  once  in  each  of  three  successive 
weeks  prior  to  the  said  date. 

WM.  M.  MERRICK,  A,  J. 
Atmecopy.    Teat:        R.  J.  Mmos,  Clerk. 
51  By  M.  A.  Clancy,  Asst  Clerk. 


M  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  14th  day  of  December,  1887. 


Kttt  C.  Brown 


h 


No.  10,811.    Equity  Docket  26. 


JsMSS  H.  Brown,    j 

On  notion  of  the  pudntliT  by  Mr.  H.  B.  Moulton,  her  soli- 
mor,  it  is  ordered  that  the  defendant,  James  H.  Brown,  cause 
lui  appearance  to  be  entered  herein  on  or  before  the  first 
nleday  occurring  forty  days  after  this  day :  otherwise  the 
cMie  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  ttota  the  de- 
wadant,  on  the  grounds  of  abandonment  and  adultery. 

Thfa  notice  to  be  published  in  the  **  Washington  Law  Re- 


i$  the  Court.  WM.  M.  MERRICK,  JusUce,  Ac. 

Tne  copy.    Teat:  R.  J.  Mmos,  Clerk,  &c. 

n  By  M.  A.  Claxtoy,  Asst  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

December  8d,  1887. 
Catherine  Bayllss  et  al. ) 

V.  {     No.  10,827.    Eq. 

Jane  Famham  et  al.       ) 

The  trustees  appointed  to  make  sale  of  the  real  estate  men- 
tioned in  these  proceedings,  having  reported  to  the  Court 
that,  pursuant  to  the  decree  in  said  cause  passed,  they  of- 
fered for  sale  at  public  auction  the  said  real  estate  and  sold 
lots  twelve  (12)  and  thirteen  (18),  in  square  six  hundred  and 
forty  (640),  to  Charles  E.  Fraser  tor  $1,820.00 ;  and  lots  fifteen 
(15)  and  sixteen  (16),  in  the  same  square,  to  John  F.  Shea  for 
|1,470.00;  and  lot  seventeen  (17),  in  the  same  square,  to  John 
F.  Shea  for  $2,801.62;  and  lot  eighteen  (18),  in  the  same  square, 
to  John  F.  Shea  for  |1,129.26 ;  and  lots  twenty  (20),  twenty- 
one  (21),  twenty-two  (22),  twenty-three  (23),  twenty-four  (24), 
twenty-five  (25),  and  twenty-six  (26),  in  said  square  six  hun- 
dred and  forty  (640),  to  Thomas  J.  Fisher  for  $5,814.26 ;  and 
lot  three  (3),  in  square  six  hundred  and  thirty-seven  (637),  to 
Thomas  J.  Fisher  tor  $1,076.00 ;  and  lot  nine  (9),  in  said  square 
six  hundred  and  thirty-seven  (637),  to  John  A.  Hamilton  for 
$1,076.00 ;  and  lot  fourteen  (14),  in  square  six  hundred  and 
thirty-seven  (637),  to  J.  A.  HamUton  for  $1,200.06;  and 
part  of  lot  nine  (9),  in  square  six  hundred  and  ninety-three 
(693),  containing  1.875  square  feet,  to  Charles  Ford  for  tt43.- 
75;  and  lot  ten  (lO),  in  square  six  hundred  and  ninety-three 
(693),  to  John  A.  Hamilton  for  $1,627  JSO.  The  total  of  said 
sales  being  $18,359.25.  It  is  ordered,  adjudged  and  decreed, 
this  3d  day  of  December,  A.  D.  1887,  that  the  said  sales  be 
ratified  and  confirmed,  unless  cause  to  the  contrary  be  shown 
on  or  before  the  4th  day  of  January,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Washing- 
ton Law  Reporter  once  a  week  for  three  successive  weeks 
before  said  tne  said  4th  day  of  January,  A.  D.  1888. 

WM.  M.  MEKKICK,  A.  J. 

Ordered  that  time  for  final  ratification  of  the  within-men- 
tioned sale  be  extended  to  Jaiiuary  11th,  1888. 

WM.  M.  MERRICK,  A.  J. 

December  17th.  1887. 

A  true  copy.    Test :                  R.  J.  Mbigs,  Clerk,  Ac. 
61  Bv  L.  P.  Williams.  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  December,  1887. 


John  W.  Graham 

V. 

Geneva  M.  Graham. 


No.  10,754.    Docket  27. 


On  motion  of  the  plaintiiT,  by  Mr.  Duhamel,  his  solicitor, 
it  is  ordered  that  the  defendant,  Geneva  M.  Graham,  cause 
her  appearance  to  be  entered  herein  on  or  before  tne  first 
rule-day  occurring  fortv  davs  after  this  day ;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  defttult. 

The  object  of  this  suit  is  for  a  divorce  because  of  desertion 
and  for  custody  of  child. 

By  the  Court.  WM.  M.  BiERRICK,  Justice,  Ac 

True  copy.    Test :       R.  J.  Mmos^erk,  Ac. 
60  By  L.  P.  WILLIAMS,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  20th  day  of  December,  1887. 


Elizabeth  Attschut 
Frank  G.  Alttchut. 


No.  10,863.    Equity  Docket  37. 


On  motion  of  the  plaintiff,  by  Mr.  D.  W.  Glassie,  her 
solicitor,  it  is  ordered  that  the  defendant,  Frank  G.  Alttohut, 
a  non-resident,  cause  his  appearance  to  be  entered  herein 
on  or  before  the  first  rule-day  occurring  forty  days  after  this 
day ;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce. 

By  the  Court.  WM.  M.  MERRICK,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Mmos,  Clerk,  Ac. 

51  By  H.  W.  Hodobs,  Asst  Clerk. 


rma  is  to  give  notice. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Herman  T.  Eckart, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  havinfl"  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  ot  December 
next;  they  may  otherwise  by  law  be  excluded  ftt>m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  0th  day  of  December,  1887. 
51  ANNIE  ECKART.  Bx'x. 

No.  2915.    Ad.  D.  18. 
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CALIFORNIA. 
oCALUSTER,  WARD,  Jr., 

^  Montgomery  St.,  San  Frandaco. 


J) 


|UNN,  GEORGE, 


COLORADO. 


Denver. 


H 


GEORGIA. 
ARBICON  A  GILBERT. 

Gate  City  Bank  Bnildlng,  Atlanta. 


D 


KANSAS. 
^OUGLASS,  GEORGE  L., 


Wichita. 


H 


MINNESOTA. 

EATH,  HARTWELL  P., 


Si.  Paul. 


O 


NEBRASKA. 

PFUTT,  CHARLES, 

Paxton  Building,  Omaha. 


OHIO. 


TT7TNG,  GEORGE  C, 
f  T 89  Eodid  Ave.,  Room  8,  Cleveland. 


WASHINGTON,  D.  O. 

BELL,  W.  PEIRCE, 
Ommml  in  Patent  OmiteM         626  F  St.  n.  w. 
BLAIR,  JOHN  S., 
3140  F  St.  n.  w. 
DUMONT,  N., 
689  F  St.  n.  w. 
EDWARDS  A  BARNARD, 
600  5th  St.  n.  w. 
MACKEY.  FRANKLIN  H., 
606  D  St.  n.  w. 
SAVILLB,  JAMES  H., 
1419  F  St  n.  w. 


Commtgrioner  of  Deeds,  Notary   Pablle   and 

U.  S«  Commissionery 

1224  P  St  N.  W.  Washin^n,  D.  0. 

Attorney  tor  Mero€mtile  Oolleotincr  Agency. 


BUDDY'S   JUSXICE, 

|4  per  vol.    For  sale  at  the  Washington  Law  Reporter  Offioe. 

A  Bfannal  of  the  Laws  of  the  District  of  Colombia,  ftom 
Its  organization,  with  notes  of  decisions  and  references,  by 
CHARLES   S.  BUNDY, 

CommiMloner  of  Deeds  for  all  the  States  and  Territories, 

NOTARY  PUBUO,  U.B.  OOMMISSIONBa  AND  JUSTIOB  OP  THB  PBAOB 

468  U.  Ave.       (Opp.  aty  Hall)      Washington.  D.  C. 
49*  All  papers  for  record  or  nae  in  other  States  should  be 
acknowieaged  before  a  Commissioner  of  Deeds  in  this  District 
before  being  sent.  88 


National  University  L^vr  Iteliool. 

P]UBB»T,  Hon.  ARTHUR  MAC  ARTHUR, 

Late  Associate  Justice  Supreme  Court  District  of  Columbia 

LECTURERS: 

Hon.  SAM'L  F.  MILLER, 

Associate  Justice  Supreme  Court  U.  S. 

International  Law. 

Hon.  W.  B.  WEBB. 

Federal  Jurisprudence  and  Practice. 

H.  O.  CLAUGHTON,  Esq. 

Common  Law  Pleading,  Evidence,  Equity  Pleading  and 

Practice,  Commercial,  Maritime,  and  Criminal  Law. 
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The  Law's  Delay. 

It  is  remarkable  that  in  the  present  age  there 
could  be  found  remaining  npon  the  statate 
books  of  a  State,  the  legislative  enactment,  re- 
oently  considered  and  recognized  as  valid  in 
Maryland,  by  the  Conrt  of  Appeals,  in  the  case 
of  Tlse  V.  Shaw,  reported  in  full  in  this  number 
of  the  Law  Repobteb. 

We  ftdly  agree  with  our  contemporary,  the 
Maryland  Law  Journal^  so  far  as  the  statute  is 
ooDcemed,  that  it  affords  a  striking  and  unusual 
instance  of  great  injustice  perpetrated  under 
the  forms  of  law. 

The  courts  do  not  make  the  laws ;  they  merely 
oonstme,  apply  and  enforce  the  acts  of  the 
legislature;  reserving,  however,  the  power  to 
decline  those  acts  unconstitutionaL 

The  original  Act  of  Maryland,  which  is  the 
Bobject  of  the  decision,  will  be  found  in  the  first 
Yolome  of  Dorsey's  Laws  of  Maryland,  pages 
229  to  233,  A.  D.  1785,  ch.  80,  sections  1  and  2. 
Vm  law  was  substantially  re-enacted  by  the 
legislature,  and  appears  in  the  Maryland  Oode 
of  1880. 

The  substance  of  the  Act  and  of  the  decision 
Ib,  that  when  a  defendant  in  any  action  brought 
to  recover  possession  of  any  land  dies,  leaving 
in&nt  children,  the  plaintiff  cannot  have  the 
action  tried  until  the  youngest  child  of  the  de- 
iiendant  attains  the  age  of  twenty-one  years. 
Although  the  defendant,  as  alleged  in  the  ease, 
may  have  wrongfhlly  ejected  the  plaintiff,  the 
defendant's  infant  children  are  allowed  to  re- 
main in  the  possession  and  enjoyment  of  the 
property  for  the  next  twenty  years  to  come. 

There  is  no  portion  of  the  United  States  where 
the  decisions  of  the  Maryland  Court  of  Appeals 
are  more  highly  esteemed  than  in  the  District 
of  Columbia;  as  Maryland  is  **our  mother 
country." 

It  is  a  subject  of  regret  that  our  own  statute 
law,  gnmted  us  by  Congress  from  time  to  time 
since  the  cession  of  our  territory  to  the  United 
States  from  Maryland  in  1801,  has  not  kept  pace 
with  the  more  advanced  and  enlightened  legis- 
lation of  that  State. 

We  also  regret  that  this  same  Maryland  law 
of  1785  appears  to  be  in  force  in  this  District,  by 


virtue  of  section  92  of  the  Revised  Statutes  of 
the  United  States  relating  to  the  District  of 
Columbia. 

The  decision  of  the  majority  of  the  court  is  no 
doubt  technically  correct,  in  dismissing  an  ap- 
peal from  an  order  of  the  circuit  court  granting 
a  continuance,  because  that  order  was  not  a 
final  judgment 

We  heartily  coincide  with  the  views  of  Chief 
Justice  Alvey,  as  expressed  in  his  dissenting 
opinion,  wherein  he  declares  the  Act  in  ques- 
tion to  be  '*  contrary  to  the  ftindamental  prin- 
ciples of  right  and  justice,  and  is  therefore  un- 
constitutional and  void." 


At  the  last  session  of  Parliament  a  bill  passed 
the  House  of  Lords  abolishing  the  law  of  prtmo- 
geniture,  prohibiting  the  fiiture  creation  of  es- 
tates tail,  and  repealing  the  statute  known  as 
Westminster  IL  It  failed  to  pass  the  House  of 
Commons,  by  reason  of  that  body  being  en- 
grossed by  the  Irish  question;  but  it  will  no 
doubt  be  re-introduced  in  the  next  Parliament 
and  passed. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

ABSTRACT  OF  DECISIONS. 

Brief  filed  by  person ,  interested,  does  not 
thereby  become  party. 

In  Stryker  v.  Gk)odnow's  Adm'r  (U.  S.  Su- 
preme Court,  Dec.  6, 1887),  we  have  a  distinct 
authority  that  a  person  not  a  party  to  the  record, 
who  takes  part  in  the  argument  of  an  appeal  by 
submitting  a  brief  in  support  of  his  interest  in 
the  result  of  the  cause,  does  not  thereby  become 
a  party  in  such  sense  as  to  be  bound  bv  the  de- 
cision of  an  adjudication.  It  appeared  in  this 
suit  that  in  a  former  suit  by  one  Wolcott  against 
his  grantor  with  warranty  for  damages,  on  the 

§  round  that  the  title  was  not  in  the  grantor, 
ut  in  the  Dubuque  &  Pacific  R.  R.  Co.,  the  rail- 
road company  aided  plaintiff's  argument.  The 
court  now  say : 

We  have  not  overlooked  the  fact  that  a  brief 
was  filed  at  the  hearing  in  this  court  on  behalf 
of  the  railroad  company  to  support  the  claim  of 
Wolcott  that  the  title  of  that  company  was  the 
best  Such  a  proceeding  did  not  make  the  rail- 
road company  a  party  to  the  suit,  or  bind  it  by 
the  decree.  Being  interested  in  the  question  to 
be  decided,  the  company  was  anxious  to  secure 
a  judgment  that  could  not  be  used  as  a  prece- 
dent against  its  own  claims  in  any  litigation 
that  might  thereafter  arise  in  respect  to  its  own 
property.  It  is  not  an  uncommon  thing  in  this 
court  to  allow  briefs  to  be  presented  by  or  on 
behalf  of  persons  who  are  not  parties  to  the 
suit,  but  who  are  interested  in  the  questions  to 
be  decided,  audit  has  never  been  supposed  that 
the  judgment  in  such  a  case  would  estop  the  in- 
tervener in  a  suit  of  his  own  which  presented 
the  same  questions.  It  could  be  used  as  a  prece- 
dent, but  not  as  an  estoppel  in  the  second  suit. 
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NO  ASSIGNMENT  OF  ERROR. 

There  is  p^haps  no  court  in  the  country 
where  loose  practice  and  slovenly  records  ftrom 
below  more  frequently  impede  judicial  business 
than  the  Supreme  Court  of  the  United  States. 
Certainly  there  is  none  where  lucid  records  are 
more  important  One  is  frequently  struck  by 
the  patience  with  which  the  court  bear  with  care- 
less and  almost  unintelligible  records  broug:ht 
before  it  for  review,  and  extract  the  substantial 
question  from  a  mass  of  confbsed,  disconnected 
and  ill-authenticated  documents.  A  recent  ad- 
monition on  this  point  in  the  decision  of  the 
case  of  Benites  v.  Hampton,  where  a  record 
from  the  Territorial  Court  of  Utah  was  pre- 
sented^ is  worthy  the  attention  of  practitioners. 

Section  997  of  the  Revised  Statutes  is  in  these 
words: 

^*  There  shall  be  annexed  to  and  returned 
with  any  writ  of  error  for  the  removal  of  a 
cause,  at  the  day  and  place  therein  mentioned, 
an  authenticated  transcript  of  the  record,  an 
assignment  of  errors,  and  a  prayer  for  reversal, 
with  a  citation  to  the  adverse  party." 

Rule  8,  sec.  1,  of  this  court,  is  as  follows : 

"The  clerk  of  the  cpurt  to  which  any  writ  of 
error  may  be  directed  shall  make  return  of  the 
same,  by  transmitting  a  true  copy  of  the  record, 
and  of  the  assignment  of  errors,  under  his  hand 
and  the  seal  of  the  court." 

Rule  21  requires  printed  briefs  to  be  filed,  and 
section  2  of  that  rule  provides  that  the  brief 
shall  contain,  "in  the  order  here  stated— 

"(1.)  A  concise  abstract  or  statement  of  the 
case,  presenting  succinctly  the  questions  in- 
volved an^  the  manner  in  which  they  are  raised. 

"(2.)  A  specification  of  the  errors  relied  upon, 
which,  in  cases  brought  up  by  writ  of  error, 
shall  set  out  separately  and  particularly  each 
error  asserted  and  intended  to  be  urged :  and  in 
oases  brought  up  by  appeal  the  specincations 
shall  state,  as  particularly  as  may  be,  in  what 
the  decree  is  alleged  to  bo  erroneous.  When 
the  error  alleged  is  to  the  admission  or  to  the 
rejection  of  evidence,  the  specification  shall 
quote  the  tall  substance  of  the  evidence  admitted 
Or  rejected.  When  the  error  alleged  is  to  the 
charge  of  the  court,  the  specification  shall  set 
out  file  part  referred  to  totidem  verbis,  whether 
it  be  instructions  given  or  instructions  refUsed. 
When  the  error  tuleged  is  to  a  ruling  upon  the 
report  of  a  master,  the  specification  shall  state 
the  exception  to  the  report  and  the  actions  of 
the  court  upon  it. 

"(3.)  A  brief  of  the  argument,  exhibiting  a 
clear  statement  of  the  points  of  law  or  fact  to  be 
discussed,  with  a  reference  to  the  pages  of  the 
record  and  the  authorities  relied  upon  in  sup- 
port of  each  point.  When  a  statute  of  a  State  is 
cited,  so  mucn  thereof  as  may  be  deemed  neces- 
sary to  the  decision  of  the  case  shall  be  printed 
at  length." 

Sees.  4  and  5  of  the  same  rule  are  as  follows : 

"  4.  When  there  is  no  assignment  of  errors,  as 
required  by  section  997  of  the  Revised  Statutes, 
counsel  will  not  be  heard,  except  at  the  request 
of  the  court ;  and  errors  not  specified  according 
to  this  rule  will  be  disregarded :  bi;it  the  cour^ 
at  its  option,  may  notice  a  plam  error  not  as- 
signed or  si>ecifled. 

"When,  according  to  this  rule,  a  plaintiff  in 
error  or  an  appellant  is  in  defauli,  the  case  may 


be  dismissed  on  motion ;  and  when  a  defendant 
in  error  or  an  appellee  is  in  default,  he  will  not 
be  heard,  except  on  consent  of  his  adversary, 
and  by  request  of  the  cpurt." 

Chief  Justice  Waite,  on  dismissing  the  case 
for  want  of  an  assignment  of  errors  and  briefi 
said:  This  statute  and  these  rules  have  been 
disregarded  altogether  in  this  case.  No  assign- 
ment of  errors  is  found  in  the  transcript  annexed 
to  and  returned  with  the  writ.  The  assignment 
of  errors  on  the  appeal  firom  the  district  court  to 
the  Supreme  Court  of  the  Territory  cannot  be 
accepted  in  this  court  as  the  equivalent  of  the 
assignment  required  by  the  statute. 

The  brief  contains  no  specification  of  errors 
such  as  is  required  by  the  rule,  and  there  is  no 
statement  of  the  case  presenting  the  questions 
involved,  or  the  manner  in  which  they  are 
raised.  In  the  argument  there  is  no  reference 
to  the  pages  of  the  record  relied  on  to  support 
the  points  which  are  made.  Not  only  is  there  a 
failure  to  ^uote  the  frill  substance  of  the  evir 
dence  admitted  or  rejected,  of  which  complaint 
is  made,  but  even  the  names  of  the  several  wit- 
nesses upon  whose  testimony  the  objections  rest 
are  not  mentioned.  In  short,  to  get  at  the  mat- 
ter which  is  complained  of,  we  must  hunt 
through  what  is  called  a  "proposed  statement 
on  appeal  and  motion  for  a  new  trial,"  filling 
thirty  pages  of  the  record,  with  nothing  in  the 
brief  to  aid  us  in  the  search.  This  we  are  un- 
willing to  do.  In  the  present  crowded  state  of 
our  docket,  we  must  insist  on  a  reasonable  com- 
pliance with  the  rules  which  have  been  adopted 
to  facilitate  the  investigation  of  cases  and  help 
us  in  our  work. 

We,  therefore,  dismiss  the  case,  under  section 
6  of  rule  21,  for  want  of  an  assignment  of  errors, 
and  of  a  brief  such  as  is  required  by  the  rules. 
[See  also,  Boston  Mining  Co.  v.  Eagle  Mining 
Co.,  115  U.  S.  Rep.,  221.] 

MISTAKE  IN  CITATION. 

At  the  last  term  of  the  court,  a  citation  ap- 
peared in  a  record  to  have  been  signed  by  the 
Hon.  John  W.  Barr,  Chief  Jvstice  of  the  Supreme 
Court  of  the  United  States^  the  4th  day  of  Sep- 
tember, A.  D.  1883.  It  is  -needless  to  say  that 
Chief  Justice  Waite,  in  disposing  of  a  motion  to 
dismiss,  announced  that  the  court  would  take 
judicial  notice  of  the  fact  that  Judge  Barr  (U. 
S.  District  Judge)  was  not  at  that  date  the  Chief 
Justice  of  the  Supreme  Court. 

BILL  OP  EXCEPTIONS. 

In  the  recent  case  of  N.  Y.,  Lake  Erie  and 
Western  R.  R^  Co.  v.  Madison,  the  plaintiflf  in 
error  sought  reversal  on  the  ground  among 
others,  that  the  judge  erred  in  his  charge  in 
certain  particulars.  The  action  was  for  da^ma- 
ges  by  negligence,  and  Madison,  the  plaintiff 
below,  recovered.  The  bill  of  exceptions  did 
not  support  the  exception  to  the  charge  by 
showing  what  was  the  state  of  facts  to  which 
the  alleged  misdirection  applied.  The  court 
say  on  this  point : 

It  is  sufficient  to  say  that  there  is  nothing  in 
the  record  to  show  the  materiality  of  the  charge 
complained  of,  or  of  the  requests  to  which  were 
reftised.  No  part  of  the  evidence,  save  that 
which  was  excepted  to,  is  set  out  in  the  bill  of 
exceptions,  and  there  is  no  such  statement  of 
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the  facts  proven  as  will  enable  us  to  see  that  the 
charge  as  ^ven  or  reftised  had  any  reference  to 
the  case  as  it  api>eared  at  the  trial.  The  record 
as  it  comes  to  us  presents  only  abstract  ones- 
tions  of  law,  which  may  or  may  not  have  been 
ruled  in  a  way  to  affect  the  defendant  inju- 
riously. It  has  long  been  settled  that  such 
questions  will  not  be  considered  here  on  a  writ 
of  error  unless  it  appears  from  the  bill  of  excep- 
tions, or  otherwise  in  the  record,  that  the  facts 
were  such  as  to  make  them  material  to  the  issue 
which  was  tried.  As  was  said  in  .Dunlap'V. 
Monroe,  7  Cranch,  270 :  "  Each  bill  of  excep- 
tions must  be  considered  as  presenting  a  dis- 
tinct and  substantive  case ;  ana  it  is  on  the  evi- 
dence stated  in  itself  alone,  that  the  court  is  to 
decida  We  cannot  go  beyond  it  and  collect 
other  fiicts  which  must  have  been  in  the  mind 
of  the  party,  and  the  insertion  of  which  in  this 
bill  of  exceptions  could  alone  have  sanctioned 
the  opinion  as  prayed  for."  To  the  same  effect 
is  Worthington  v.  Mason,  101  U,  S.,  149,  152, 
where  this  appears :  "  As  we  understand  the 
principles  on  which  judgments  here  are  re- 
viewed by  writ  of  error,  that  error  must  appear 
by  some  ruling  on  the  pleadings,  or  on  a  state 
of  fiu5te  presented  to  this  court.  Thope  foots, 
i^uurtfrom  the  pleadings,  can  onlv  be  shown 
here  b^  a  special  verdict,  an  .agreed  statement 
duly  si^ed  and  submitted  to  the  court  below, 
or  by  bill  of  exceptions.  When,  in  the  latter, 
complaint  is  made  of  the  instructions  given  or 
refused,  it  must  be  accompanied  by  a  distinct 
statement  of  testimony  given  or  offered  which 
raises  the  question  to  which  the  instructions 
apply."  "The  proof  of  the  facts  which  make 
the  charf^  erroneous  must  be  distinctly  set 
forth,  or  it  must  appear  that  evidence  was  j^ven 
tending  to  prove  them."  See  also  United  States 
V.  Morgan,  11  How.,  153, 168 ;  Reed  v.  Gardner, 
17  WalL,  409 ;  Jones  v.  Buckell,  104  U.  S.,  654 ; 
Phoenix  Life  Ins.  Co.  v.  Raddin,  120  U.  S.,  183, 
196.  Upon  the  record  as  it  comes  to  us  we  find 
no  error,  and  the  judgment  is  consequently 
siBrmed. 


Supreme  Ck>iirt  of  the  Distriot  of  Oolumbia. 

Op^RAL  TBBM. 


RBPOBTBD  BT  FBANKIilN  H.  Maokbt. 


Qbobgb  F.  Raub  V.  Jambs  L.  Barboub. 
At  Law.    No.  26,668. 

{Decided  January  3,  1888. 
The  Chief  Justicr  and  Justices  Hagneb, 
Jamks  and  Merbick  sitting. 

A  covenant  giving  the  lessee  and  bis  assigns  an 
option  of  onrchase  of  the  land  at  a  given  price  at 
anj  time  during  the  term  was  insertai  in  a  lease  in 
consideration  of  the  contemporaneons  verbal  prom- 
ise of  the  lessee  that  he  wonld  divide  with  the 
lessor  whatever  profit  he,  the  lessee,  shonld  make 
in  the  ei'ent  of  his  assijrning  the  lease.  The  lessee 
thereafter  assigned  the  lease  for  a  large  proflt»  and 
in  an  action  by  the  lessor  to  recover  one-half  of  the 
profit  thereof,  it  was  objected  that  evidence  of  the 
verbal  contract  was  inadmissible  as  tending  to  vary 
the  terms  of  the  written  instrument ;  but  it  was 
held,  overruling  the  objection,  that  the  verbal 
promise  was  collateral  to  the  main  written  con- 


tract and  did  not  interfere  with  its  terms,  and  that 
an  action  would  lie  to  enforce  it.  Evidence  of 
such  a  promise  would  also  be  admissible  as  show- 
ing an  additional  consideration  for  the  execution  of 
the  written  contract. 

Prankun  H.  Maokey  for  plaintiff. 
H.  W.  Gabnbtt  for  defendant 

The  plaintiff  seeks  to  recover  a  sum  of  money 
which  he  insists  is  payable  by  the  defendant 
under  a  verbal  agreement  ana  promise  made 
on  the  20th  of  July,  1885,  contemporaneously 
with  the  execution  of  a  lease  to  the  defendant 
of  certain  lots  in  Washin^n  city.  The  lease 
contained  a  covenant  that  the  plaintiff  would 
sell  and  convey  the  lots  to  the  defendant  at  a 
designated  price  at  any  time  dmdng  its  con- 
tinuance;  and  the  averment  of  the  declaration 
is  that  the  defendant  promised  the  plaintiff, 
that  if  he  would  execute  the  lease  with  the 
covenant  in  question  inserted,  the  defendant  in 
oonsideratiou  of  its  insertion,  would  pay  to  the 
plaintiff  in  addition  to  the  oonsideratiou  to  be 
paid  for  the  lease  of  the  premises,  one-half  of 
whatever  profit  the  defendant  might  make  and 
receive  by  reason  of  any  sale  or  assignment  he 
might  thereafter  make  of  his  right  title  and 
interest  under  and  by  virtue  of  ttie  said  cove- 
nant. The  declaration  further  averred  that  in 
consideration  of  this  promise  and  agreement  of 
the  defendant  the  plaintiff  executed  and  de- 
livered the  said  lease  with  the  said  covenant 
contained  therein :  that  the  defendant  in  Au- 
gust, 1885,  assigned  his  right,  title  and  interest 
m  and  to  the  said  covenant  to  the  Manassas 
Panorama  Company  in  consideration  ot  a  large 
sum  of  money,  and  thereby  made  and  received 
a  profit  of  $5,000  j  bv  reason  of  which  there  ac- 
crued to  the  plainnff  a  right  to  demand  and 
receive  ttom  the  defendant  one-half  of  said  sum, 
by  virtue  of  the  alleged  agreement. 

To  the  declaration  the  defendant  demurred, 
and  assigned,  a  matter  of  law  to  be  argued, 
"  that  the  plaintiff  cannot  set  up,  or  introduce 
any  consideration  changing,  adding  to  or  differ- 
ent f^m  that  set  out  in  the  written  lease,  nor 
can  he  set  up  or  introduce  any  parol  agreement 
made  previously  to  or  contemporaneously  witii 
the  execution  of  the  lease  set  up  in  his  declara- 
tion, and  relating  to  the  same  subject-matter." 

The  plaintiff  insists  that  the  declaration  sets 
out  a  contemporaneous  but  distinct,  and  colla- 
teral agreement  between  the  parties  to  the 
lease,  connected  with  but  not  inconsistent  with 
the  writing ;  and  that  such  an  agreement,  al- 
though resting  in  parol,  may  be  enforced  at 
law,  if^other\dse  valid.  The  covenant  con- 
tained in  the  lease  reads  thus : 

"  And  the  said  parties  of  the  first  part,  for  the 
aforesaid  consideration,  do  hereby  covenant 
and  apnree,  to  and  with  the  said  party  of  the 
second  part,  his  heirs  and  assigns,  to  sell  and 
convey  by  a  good  and  sufficient  deed,  with  ftdl 
covenant  warranty,  the  said  real  estate  herebv 
leased  to  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  at  and  for  the  sum  of  one 
dollar  and  flfb^  cents  per  square  foot  tree  and 
oleai^  from  all  incumbrances  or  liabilities." 

By  its  terms  the  lease  was  to  continue  five 
years,  at  a  monthly  rent,  but  was  to  cease  and 
determine  when  the  sale  therein  referred  to 
should  be  consummated. 
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The  sale  spoken  of  in  the  covenant  was  to  be 
a  sale  of  the  real  estate ;  and  this  sale  was  to  be 
consommated  by  the  lessee,  his  heirs  or  assigns, 
paying  the  money  named,  and  by  the  lessee 
conveying  the  land  by  safflcient  deed,  with  taU. 
warranty  to  the  lessee,  his  heirs  and  assigns. 

The  swe  claimed  to  have  been  provided  for 
in  the  alleged  verbal  agreement^  was  **a  sale  or 
assignment  which  the  defendant  should  there- 
after.make,  not  of  the  land,  but  of  his  (the  de- 
fendant's) right^  title  and  interest^  under  and  by 
virtue  of  said  covenant  ;^^  and  the  declaration 
avers  that  the  profit  claimed  was  realized  when 
the  defendant  *^  assigned  his  right  title  and 
interest  in  and  to  the  said  covenant,  to  the 
Manassas  Company,"  and  that  the  half  of  what 
might  be  realized  from  this  last  sale  was  an  ad- 
ditional  consideration   upon   which   alone  he 


right  to  recover  for  a  breach  of  this  verbal 
agreement  ft-om  the  seller  who  had  resumed 
mercantile  business  at  the  place  named.  The 
written  contract  was  silent  as  to  the  sale  of  the 
good  will,  and  made  no  mention  of  any  agree- 
ment not  to  open  another  store ;  but  the  Court 
of  Appeals  held  the  testimony  should  have 
been  admitted,  as  it  tended  to  prove  an  inde- 
pendent collateral  ftict  about  which  the  written 
contract  was  silent,  and  as  establishing  "an 
additional  suppletonr  agreement  not  m  the 
written  contract."  See  also  38  Maryland,  397  ; 
Planter's  Ins.  Co.  v.  Depew,  64  Md.,  201 ;  Build- 
ing Society  v.  Smith. 

In  England  several  well  considered  cas^  of 
recent  date  have  recog^nized  the  same  distinc- 
tion. 

In  Lindley  v.  Lacey,  17  C.  B.  (N.  S.),  678,  de- 


agreed  to  the  insertion  of  said  covenant  in  the  cided  in  1854,  upon  a  negotiation  between  the 


lease. 

Assuming  as  we  must,  under  the  demurrer, 
that  the  p&intiff  could  o£fer  testimony  at  the 


plaintiff  and  the  defendant  for  the  sale  of  the 
fixtures,  flimiture,  and  good  will  of  a  business 
(the  agreement  for  which  was  afterwards  re- 


trial to  support  these  averments,  does  he  pre-  duced  to  writing),  a  distinct  and  separate  pre- 
sent such  a  case  in  his  declaration  as  the  court  mise  was  made  by  the  defendant  in  considera- 
Bhould  allow  to  be  opened  to  the  jury?  !  tion  of  the  plaintiff's  signing  the  agreement, 

In  36  Maryland,  166,  Bashor  v.  Forbes,^  the !  that  he  (the  defendant)  would  settle  an  action 
Court  of  Appeals  in  overruling  the  objection  then  pending  against  the  plaintiff  at  the  suit 
that  certain  parol  evidence  offered  below  was  |  of  one  Chase.  Held,  that  the  evidence  of  this 
inadmissible  as  tending  to  vary,  add  to,  or  oon-  j  prior  oral  agreement  was  admissible  notwith- 
tradict  the  written  contract  between  the  standing  the  written  agreement  contained  an 
parties,  says.  "  it  is  well  settled  by  the '  authorization  to  the  defendant  to  settle  Chase's 
most  unauestdonable  authorities,  that  proof !  action  out  of  the  purchase  money, 
is  admissible  of  any  collateraL  parol  agreemeht  Erie,  C.  J.,  said:  I  take  it  to  be  substantaally 
or  independent  fact,  which  does  not  interfere  1  the  same  as  if  the  agreement  for  the  sale  of  the 
with  the  terms  of  the  written  contract,  though  |  goods  being  before  them,  Lacey  had  said  to 
it  mav  relate  to  the  same  subject  matter ;  and  |  Lindley,  *'  in  consideration  of  your  signing  the 
whether  such  collateral  agreement  was  made  I  agreement  I  will  settle  Chase's  action.'' 
or  independent  fact  occurred  contemporane- j  "If  the  instrument  shows  that  it  was  meant 
ouslv  with  or  as  preliminary  to  the  mam  Icon-  to  contain  the  whole  bargain  between  thepar- 
tract  in  writing,  is  quite  immaterial.  Lindley  I  ties,  no  intirinsic  evidence  can  be  admitted  to 
V.  Lacey,  17  Com.  B.  (N.  S.),  578 ;  2  Taylor  Ev.,  I  introduce  a  term  which  does  not  appear  there, 
sees.  1,038  and  1949.  And  this  principle  has  But  if  it  be  clear  that  the  written  instrunaent 
been  very  ftdly  and  expressly  sanctioned  by  does  not  contain  the  whole,  and  the  jury  find 
this  court  in  the  cases  of  McCreary  v.  McCreary,  that  there  was  a  distinct  collateral  verbal  agree- 
6  G.  &  J.,  147 ;  Creamer  v.  Stephenson,  15  Md.,  I  ment  between  the  parties  not  inconsistent  wim 
211."  I  the  written  contract,  the  law  does  not  prohibit 

In  2  Taylor's  Evidence,  sec  1,038,  the  author  such  distinct  collateral  agreement  from  being 
after  using  similar  language,  adds:  "Still  less  i  enforced." 

does  the  rule  exclude  evidence  of  an  oral  agree- 1  "I  think  it  is  clear  fh>m  the  evidence  here  that 
ment,  which  constitutes  a  condition  on  which '  there  was  a  distinct  collateral  agreement  that 
the  performance  of  the  written  agreement  is  to  I  Chase's  action  should  be  settled  by  the  defend- 
depend."  ,  ant,  and  that  evidence  of  that  agreement,  which 

This  principle  is  supported  by  many  deci-  was  perfectly  consistent  with  the  written  agree- 
dons  tending  to  sustain  the  contention  of  the  ment,  was  admissible." 


plaintiff. 

Thus  in  41  Maryland,  170,  Fusting  v.  Sullivan, 
the  owners  of  a  country  store  at  Catonsville 


Byles,  J.,  in  delivering  his  concurring  opinion 
to  the  same  effect,  assigns  as  a  fhrther  reason : 
**  More  especially  if,  as  here,  it  (the  parol  agree- 


agreed  in  writing  to  sell  the  house  store,  lum- 1  ment),  in  addition  to  its  being  a  stipulation,  was 
ber  yard,   bams   and  premises  therein  desig- 1  also  a  condition," 

nated  to  a  purchaser,  who  bought  with  the  view  ,  Here  the  payment  of  Chase's  debt  had  been 
of  carrying  on  the  same  kind  of  business,  and  the  subject  of  negotiation,  and  a  term  referring 
did  conduct  the  same  after  the  sale,  at  that  to  it  had  been  inserted  in  the  agreement  \  ^^ 
stand.  In  the  course  of  subsequent  litigation  I  yet  a  different  disposition  of  the  same  subject 
between  them  the  purchaser  offered  to  prove  I  was  allowed  to  be  established  by  parol  evidence, 
that  at  the  time  of  his  purchase  of  the  stock  of  I  In  Morgan  v.  GriflBth,  6  Ex.  Law  Rep.,  70,  de- 
goods,  and  of  the  execution  of  the  written  con- 1  cided  in  1871,  Griffith  agreed  to  hire  of  Morgan 
tract  of  sale,  it  was  verbally  agreed  between  certain  g^^  land  on  the  terms  of  a  lease  which 
the  parties  that  the  seller  should  not  again  go  I  was  to  be  signed  at  some  ftiture  time.  Griffith 
into  business  at  Catonsville ;  and  that  the  ac- ;  having  entered  on  the  land,  found  it  was  over- 
quisition  of  the  good  will  and  the  agreement  |  run  with  rabbits ;  and  on  the  lease  being  pre- 
not  to  set  up  a  store  there  was  part  of  the  con- !  sented  to  him  for  signature,  he  declined  to  sign 
sideration  of  the  purchase ;  and  he  claimed  a  i  it,  unless  Morgan  would  promise  to  destroy  the 
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rabbits.  Thereupon  the  defendant  said:  "I 
promise  you  foithmlly  they  shall  be  destroyed." 
The  plaintiff  requested  that  a  term  to  that  effect 
^ouid  be  inserted  in  the  lease.  The  defendant 
refVised  compliaiiee  upon  the  ground  that  he 
was  unwilling  to  alter  the  form  of  the  lease,  but 
again  promised  that  the  rabbits  should  be  de- 
stroyed. Plaintiff  accordins'ly  signed  the  lease 
in  the  unaltered  form,  which  provided,  among 
other  things,  that  the  tenant  snould  not  shoot, 
hunt  or  sport  on  the  land,  or  destroy  any  of  the 
game,  but  would  use  his  best  Endeavors  to  pre- 
Berve  the  same,  and  would  allow  Morgan  or  his 
friends  at  any  time  to  hunt,  shoot  or  sport  on 
the  land.  Afterwards^  the  rabbits  not  having 
been  destroyed  by  Morgan,  Griffith  brougM 
suit  for  damages.  It  was  held,  affirming  the 
court  below,  that  the  parol  agreement  was  col- 
lateral to  the  written  lease,  and  that  evidence  to 
establish  it  was  properly  admitted.  The  result 
of  the  parol  contract  here  was  absolutely  in  op- 
position to  the  language  of  the  lease. 

In  Erskine  y.  Adeane,  8  Chancery  Appeal 
Cases,  Law  Reports,  756,  decided  in  1873,  a 
similar  state  of  mcts  was  presented. 

A  fJEurmer  in  treaty  for  a  lease  of  a  farm  declined 
to  take  it  on  account  of  the  Quantity  of  game. 
The  lessor  promised  he  would  kill  down  the 
hares  and  rabbits  anQ  would  not  let  the  shoot- 
ing, although  he  refused  to  allow  the  promise  to 
be  inserted  in  the  lease  except  in  this  form, 
''but  60  nevertheless  that  the  lessee,  his  execu- 
tor, &c,  should  be  at  liberty  to  keep  down  the 
rabbits  on  the  land  otherwise  than  bv  shooting." 
The  tenant  accordingly  executed  the  lease  pre- 
pared bv  the  lessee's  solicitor,  in  which  the 
right  to  kill  the  game  was  reserved  to  the  lessor, 
his  fHends  and  servants.  The  lessor,  after  the 
lease  was  signed,  let  the  shooting  and  did  not 
Idll  down  the  game.  Held,  that  there  was  a 
binding  rollateral  agreement  to  kill  down  the 
game,  and  that  the  tenant  was  entitled  to  com- 
pensation for  damages  resulting  fVom  the  failure 
to  perform  the  agreement.  Sir  Q.  Mellish^  L.  J., 
said:  *^ No  doubt  as  a  rule  of  law,  if  parties  en- 
ter into  negotiations  affecting  the  terms  of  a 
bargain,  and  afterwards  reduce  it  into  writing, 
verbal  evidence  will  not  be  admitted  to  introduce 
additional  terms  into  the  agreejnent ;  but  never- 
^eless  what  is  called  a  collateral  a^eement, 
where  the  parties  have  entered  into  an  agree- 
ment for  a  lease  or  for  any  other  de^  under 
seal,  may  be  made  in  consideration  of  one  of  the 
parties  executing  that  deed,  unless,  of  courses 
the  stipulation  contradicts  the  terms  of  the  deed 
itsell  The  lessor  stipulated  he  would  behave 
in  a  particular  way  with  reference  to  the  powers 
that  were  to  be  reserved  to  him  by  the  lease." 

Sir  W.  L.  James,  in  concurring,  said :  '*  The 
evidence  shows  that  while  there  was  an  agree- 
ment going  on  for  the  lease,  which  was  to  con- 
tain certain  stipulations,  onl^  a  promise  was 
made,  or  a  representation  which  amounted  to  a 
promise,  by  Mr.  Adeane,  that  the  game,  of 
which  the  tenant  was  complaining,  should  be  so 
dealt  with  as  not  to  amount  to  a  serious  nuisance 
to  the  tenant." 

As  the  result  of  the  objection  by  the  lessee,  a 
term  as  to  the  destruction  of  the  rabbits  was 
inserted  in  the  lease,  and  permission  was  given 
to  the  lessee  to  keep  down  the  rabbits  on  his 
hmd ;  hence  the  parties  had  undertaken  to  deal , 


with  the  subject  in  their  writing,  and  yet  the 
collateral  verbal  contract  was  allowed  to  be 
given  in  proof.  See  also  k  Hurlst  &  Norm.  Ex., 
1,  Harris  V.  Rickett  « 

So  in  Nickerson  v.  Saunders,  86  Maine,  413, 
where  a  grantor  executed  a  deed  reciting  the 
payment  of  a  sum  of  money  as  the  cons^era- 
tion  for  the  purchase ;  he  was  allowed  to  prove 
a  contemporaneous  verbal  agreement  with  the 
grantee,  that  if  a  road  running  near  the  land 
should  be  discontinued  the  grantor  should  be 
entitled  to  receive  whatever  might  be  paid  by 
the  public  on  that  account ;  and  he  recovered 
the  sum  the  county  commissioners  had  paid  to 
the  grantee  after  the  sale,  when  the  road  was 
changed.  The  court  held  the  sum  expressed  in 
the  deed  and  received  bv  the  grantor  was  for 
the  value  of  the  land  as  it  then  stood :  but  this 
did  not  bar  the  recovery  of  the  fhrther  sum, 
which  was  the  subject  of  the  verbal  agreement. 

The  decisions  are  numerous  that  it  is  permis- 
sible to  show  a  consideration  additional  to  that 
expressed  in  the  deed  or  other  written  contract, 
where  it  is  of  the  same  eharacter ;  and  if  the 
alleged  promise  to  pay  the  one-half  of  the  profit 
of  Uie  sale  referred  to  may  be  regarded  as  an 
additional  consideration  for  the  execution  of  the 
lease,  the  testimony  would  be  admissible  upon 
that  ground. 

In  uie  cases  we  have  cited,  and  in  many  others 
where  the  decisions  have  been  to  the  same  effect, 
the  parol  agreements  admitted  in  evidence  ap- 
peared to  interfere  with  the  terms  of  the  written 
contract  to  a  much  greater  extent  than  the  ver- 
bid promise  set  forth  in  the  declaration  before 
us  seems  to  conflict  with  tAie  bargain  embodied 
in  the  lease.  The  agreement  to  make  sale  of  the 
property  to  the  lessee  for  a  desip^iated  price  is 
not  usual  in  ordinarv  leases,  where  the  lessee 
generally  is  possessea  of  no  assignable  interest 
except  the  right  of  occupation  for  the  designated 
term.  And  when  a  covenant  to  secure  so  ex- 
ceptional a  provision  is  inserted,  it  does  not  ap- 
pear unreasonable  that  the  lessor  should  exact 
as  a  condition  that  in  case  the  covenant  should 
be  assigned  to  a  third  party,  an  additional  oon- 
sideranon  should  be  paid  for  the  privilege,  to  be 
regulated  bv  the  profit  arising  m>m  the  assign- 
ment Such  an  agreement  would  be  collateral 
to  the  main  written  contract^  and  not  interfer- 
ing with  its  terms ;  and  if  the  lease  was  signed 
only  upon  the  condition  that  the  lessee  should 
divide  with  the  lessor  the  profit  arising  fVom  his 
assignment  of  the  covenant,  as  is  specially  set 
fort£  in  the  narr,  it  would  be  countenancing 
an  act  of  bad  faith  to  deny  a  right  of  action  to 
the  lessor  to  enforce  the  agreement. 

In  the  case  of  Campbell  v.  McClenahan. 
6  Serg  &  Rawle,  171,  a  deed  had  been  preparea 
for  the  conveyance  of  certain  land  ftom  A  to  B. 
A  refused  to  sign  it  unless  B  wo^ild  agree  that 
notwithstanding  the  deed,  he  should  be  allowed 
to  cut  a  quantity  of  timber  iVom  the  woods. 

To  induce  A  to  sign  the  deed,  B  agreed  ver- 
bally that  A  should  nave  the  privilege  claimed ; 
and  the  deed  was  executed  and  B  entered  into 
possession.  The  vendee  subsequently  refused 
to  perform  his  promise,  upon  tne  ground  that 
the  writing  expressed  the  contract,  which  could 
not  be  varied  by  parol;  and  the  grantor 
brought  an  action  on  this  promise.  T^is  was 
sust^ed  by  the  courts  which  held  that  evi- 
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dence  might  be  given  of  the  parol  agreement ; 
and  said  that  the  point  had  been  frequently  de- 
cided by  the  court ;  and  that  to  refUse  to  com- 
pel performance  of  the  verbal  promise  after  the 
defendant  had  made  ^se  of  it  to  get  the  plain- 
tiff's si^ature  to  the  agreement  would  be  per- 
mitting the  defendant  to  avail  himself  of  a 
trick  to  secure  the  evasion  of  his  promise. 

We  think  the  plaintiff  here  ought  to  have  the 
opportunity  of  proving  his  case,  if  he  can  do  so, 
and  we  accordingly  reverse  the  ruling  below, 
with  leave  to  the  defendant  to  plead  over. 


COUBT  OF  APPEALS  OF  MARYLAND. 

TISE  vTsHAW. 

EJeetment— Death  of  Defendant— Plea  of  Parol 
Demuirer— Continuance.— Pending  an  action  of 
ejectment  the  defendant  died,  and  on  motion  of  the 
plaintiff  the  defendant's  infant  children  were  made 
parties  defendant  and  a  guardian  ad  litem  appoint- 
ed. The  guardian  pleadeil  the  infancy,  by  way  of 
plea  of  parol  demurrer,  and  insisted  that  it  was  not 
for  the  benefit  of  the  infants  to  have  the  action  tried 
during  their  infancy.  The  court  ordered  that  the 
case  should  be  continued  until  all  the  infants  arrived 
at  full  age.  Heldy  that  under  the  provisions  of  Art. 
75,  sec.  40  of  the  code  this  order  was  proper,  the 
statute  providing  that  in  such  a  case  of  infancy  the 
case  shall  not  be  tried,  but  may  bo  continued  until 
the  infant  attains  majority. 

Appeal  from  the  Circuit  Court  of  Prince 
George's  county. 

C.  C.  Magrudeb  for  appellants. 

Charles  H.  Stanley  for  appellees. 

Opinion  by  Irving,  J.— This  action  of  eject- 
ment was  instituted  against  one  Charles  Parker, 
who  diedj  and  on  motion  of  the  plaintiff  his 
infant  children  (all  of  whom,  by  the  agreed 
statement  of  facts,  were  under  the  age  of  16 
years)  were  made  parties  defendant,  and  Zacha- 
riah  Shaw  was  appointed  guardian  ad  litem  to 
defend  for  them.  He  appeared  by  attorney,  and 
pleaded  the  infancy  by  way  of  plea  in  abate- 
ment, and  insisted  that  it  was  not  for  the  bene- 
fit of  the  infants  to  have  the  action  tried  during 
their  infency.  This  plea  in  abatement  was  duly 
verified  by  the  affidavit  of  the  guardian  ad 
litem.  It  seems  to  have  been  pleaded  at  the 
imparlance  term;  and  the  court  overruled  a 
motion  of  ne  recipiattir  based  on  the  contention 
that  it  should  have  been  filed  by  the  rule  day. 
The  rules  of  the  court  are  not  in  the  record,  and 
we  must  assume  the  court  in  its  action  properly 
interpreted  the  requirement  of  its  own  rules. 

It  also  appears  by  the  record  that  a  demurrer 
was  filed  to  this  plea  in  abatement,  which  de- 
murrer was  first  sustained  by  the  court ;  but 
afterwards  this  ruling  was  stricken  out,  and  the 
demurrer  was-  overruled,  and  judgment  was 
given  thereon  for  the  defendants  ;  and  then  the 
court  ordered  "that  this  case  shall  not  be  tried 
untU  all  the  infants  arrive  at  ftiU  age."  Appeal 
was  at  once  taken  to  this  court.  There  having 
been  no  final  judgment  in  the  cause,  but  only 
an  order  for  a  continuance  till  the  infante  reacn 
fVill  age,  we  do  not  see  how  an  appeal  can  be 
sustained.  But  as  the  appeal  was  designed  to 
test  the  validity  and  operative  character  of  the 
statute  under  which  the  order  of  the  court  con- 


tinuing the  cause  was  passed,  we  will  consider 
the  question,  which  is  one  of  great  importance. 
The  fortieth  section  of  article  75  of  the  Code 
of  Public  General  Laws  is  in  this  language: 
**  Where  a  party  in  any  aption  brought  to  re- 
cover lands,  or  in  which  the  title  thereof  is  in- 
volved, shall  die,  and  the  proper  person  to  be 
made  a  party  in  the  place  of  the  person  so 
dying  shall  be  an  infant,  such  action  shall  not 
be  tried  during  such  infancy,  unless  the  guar- 
dians or  next  friend  of  such  infant  satisfy  the 
court  that  it  will  be  for  the  benefit  of  the  infant 
to  have  the  action  tried  during  his  infancy : 
but  the  action  may  be  continued  till  the  infant 
arrives  at  full  age."  The  order  of  the  court 
continuing  the  cause,. rests  for  its  authority  on 
the  imperative  language  of  this  statute,  which 
says  that  in  a  case  of  infancy  the  case  shall  not 
be  tried,  but,  instead  of  abating  it  and  putting 
an  end  to  it  entirely,  also  provides  the  suit  may 
be  continue  until  the  infant  shall  attain  ma- 
jority. At  the  common  law  the  "parol  de- 
murred" in  such  a  case  (Tidd,  Pr.,  636 ;  Alex. 
Br.  St.,  122,)  and  this  statute  was,  in  effect,  but 
making  the  common  law  a  statutory  provision. 
It  is  contended  that  this  provision  is  no  longer 
operative,  and  is  so  far  inconsistent  with  the 
provisions  of  Article  2,  sec.  1,  of  the-  Code, 

1  which  are  so  general,  that^it  cannot  be  enforced. 
Section  1  of  Article  2,  and  section  40,  Art,  76, 

I  both  come  from  the  same  act,  the  Act  of  1786, 
ch.  80.  The  first  is  section  1,  and  the  second  is 
section  2  of  that  act.    After  making  the  general 

I  provision  that  suits  should  not  abate  by  reason 

I  of  death,  an  exception  was  made  in  the  event 
named  in  the  second  section.    The  two  sections 

I  of  this  act  of  1786,  having  been  both  re-enacted 

j  in  1860,  when  the  Code  was  adopted,  neither 
can  have  superiority  over  the  other,  and  they 

I  must  be  construed  together,  and  both  made  to 
stand  as  they  did  in  the  Act  of  1785— the  second 

I  section  as  an  exception  to  the  first.  For  con- 
venience sake  they  have  been  separated  in  the 
Code,  and  no  longer  stand  in  juxtaposition  as 

1  in  the  original ;  but  having  been  re-enacted  at 

I  one  and  the  same  time,  they  must  be  construed 
as  if  they  had  been  continued  side  by  side. 

I  We  find  no  instances  in  our  reports  where  the 
statute  has  been  enforced,  but  it  has  several 
times  been  recognized  as  the  law.    In  Ham- 

I  mond  V.  Hammond,  2  Bland,  336,  Chancellor 

j  Bland  says,  formerly  the  parol  demurred  both 
in  law  and  equity,  but  there  had  been  a  change 

i  by  statute  as  to  equity ;  and  that  the  statute 

I  allowing  sales  of  decedent's  real  estate  for  the 
payment  of  debts  was  passed  to  give  the  chan- 

I  cellor  power  to  decree  sale  after  the  infant  heir 

,  had  been  summoned  and  answered.  He  <5^uote8 
the  language  of  this  section  under  considera- 

1  tion  as  being  the  law  enforceable  at  law  in  the 
cases  provided  for.  He  so  recognized  it  in 
Watkins  v.  Worthington,  2  Bland,  509-619,  and 

I  in  Tessier  v.  Wise,  3  Bland,  28,  29.  In  James  v. 
Boyd^  1  Har.  &  G.,  1.  the  judgment  below  was 
sustamed  because  it  did  not  affirmatively  ap- 

1  pear  at  the  trial  that  the  heir  was  not  then  of 

\  full  age.  The  law  was  evidently  not  thought  a 
wise  one ;  but  inferentially  the  court  recognized 

;  its  binding  authority,  if  the  condition  of  things 
justified  or  required  its  application;  and  the 
court  assigned  a  reason  why  that  case  did  not 

,  require  a  reversal  of  the  judgment  appealed 
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from,  because  of  its  provision,  viz :  that  it  did 
not  appear  the  party  was  a  minor  when  the 
case  was  tried. 

It  was  contended  in  argument  that  its  en- 
fOTcement  will  operate  harshly,  and  that  be- 
cause of  its  apparently  long  disuse  it  should  be 
treated  as  obsolete.  In  the  days  of  feudal  ten- 
ures and  the  rights  of  primogeniture,  it  may 
have  served  a  useftd  puri>ose.  but  in  the 
changed  condition  of  things  in  the  present  day 
it  seems  to  us  to  operate  as  an  obstruction  of 
justice  rather  than  as  a  protection  of  rights ; 
and  in  our  opinion  it  should  no  longer  nave 
place  on  the  statute  book.  But  the  statute  is 
plain,  imperative  and  unambiguous,  and  was 
le-enactea  as  part  of  the  written  law  of  the 
State  as  lately  aa  1860,  when  the  Code  was 
adopted,  and  it  cannot  be  disregarded.  It  is 
not  our  province  to  repeal  it.  Having  been  so 
long  the  law,  and  unchallenged  as  void,  because 
it  IB  in  derogation  of  common  right,  we  cannot 
80  declare  it.  The  legislature  must  deal  with 
itifitisburtAil. 

Appeal  dismissed. 


DISSENTma  OPINION  OF  ALVEY,  C.  J. 

With  the  greatest  respect  for  the  opinions  of 
others,  I  cannot  agree  to  the  opinion  of  the 
court  rendered  in  this  case.  The  plea  of  in- 
fimcy  interposed  here  has  the  effect,  and  was 
intended  to  have  the  effect,  of  the  plea  of  parol 
demurrer,  as  that  anomalous  ana  antiquated 
plea  is  defined  by  the  common  law,  or  rather 
the  feudal  law,  in  the  principles  of  which  the 
plea  is  founded.  The  second  section  of  the  Act 
of  1786.  ch.  80,  embodied  in  the  Code  as  section 
49  of  Article  75.  seems  to  have  been  taken  al- 
most literally  fSrom  the  third  book  of  Black- 
stone's  Commentaries,  page  300,  where  the  parol 
demurrer  is  defined;  and  what  the  defence 
really  is,  and  when  it  could  be  invoked  in  Eng- 
land, before  it  was  abolished  by  statute,  may  be 
seen  in  the  case  of  Flasket  v.  Beeby  and  others, 
4  East,  485,  where  the  form  of  the  plea,  and  the 
prayer  that  the  parol  may  demur,  may  be 
found.  It  is  matter  of  defence  only  by^wajr  of 
suspension  of  the  right  to  prosecute  the  action, 
untal  all  the  infiints  mav  lurive  to  the  flill  age 
of  twenty-one  years.  It  is  a  dilatory  plea,  and, 
like  aU  other  duatonr  pleas,  it  cannot  oe  pleaded 
with  pleas  in  bar  of  the  action ;  for  if  pleas  in 
bar  are  interposed  with  dilatory  pleas,  or  before 
matters  plesuied  in  abatement  or  suspension  of 
the  actions  disposed  of  by  the  court,  such  dila- 
tory defence  is,  by  the  well  established  prin- 
ciples of  pleading,  waived  and  abandoned. 
Cb^man  v.  Davis,  4  GiU,  166,  176 ;  Cruzen  v. 
McK^,  57  Md.,  469;  14  How.,  505;  12  Wall.. 
65,  84 ;  Steph.  FL,  430,  431 ;  1  Chit  Fl.  flOth  ed.j 
463.  Here  the  infants,  by  their  guardian,  have 
pleaded  "that  the  right  of  possession."  as  well 
as  the  actual  possession  of  the  real  estate  sued 
for.  18  in  them,  which  is  a  plea  in  bar  of  the 
r!£ht  of  the  plaintiff  to  recover ;  for  the  plain- 
tiffs cannot  recover,  unless  they  have  both  the 
legal  title  and  the  immediate  right  of  possession 
at  the  time  of  bringing  action.  Wilson  v.  In- 
loea,  11  G.  &  J.,  233 ;  Lannay  v.  Wilson,  30  Md.. 
646.  But  with  this  plea  in  bar  was  also  pleaded 
the  inikncy  of  the  defendants,  though  without 
observing  the  formality  of  such  plea,  by  pray- 


ing the  parol  to  demur.  There  was  a  motion 
by  the  plaintiffs  that  this  dilatory  plea  should 
not  be  received,  and  I  think  that  motion  should 
have  prevailed.  In  the  case  of  Derisley  v.  Cus- 
tance,  4  T.  Rep.,  75,  it  was  held,  that  an  infant 
could  not  pray  the  parol  to  demur  in  any  staee 
of  the  proceeding,  after  pleadine  to  the  merits 
of  the  suit.  And  in  that  case  Mr.  Justice  But- 
ler said:  "If  the  defendant  had  intended  to 
take  advantage  of  his  infancy,  he  should  have 
done  it  before  he  pleaded,  for  it  is  a  dilatory 

gplea,  and  does  not  go  to  the  merits ;  it  only  sus- 
ends  the  proceedings."  The  plea  certainly 
as  nothing  to  commend  it,  ana  the  strictest 
rules  ought  to  be  applied  to  it 

But  I  mssent  fh>m  the  opinion  of  the  majority 
of  the  court  upon  a  broader  ground  than  that 
of  mere  matter  of  pleading.  In  my  Judgment 
that  provision  of  the  Code,  taken  from  the  Act 
of  1785,  ch.  80,  which  authorizes  the  suspension 
of  the  prosecutions  of  actions  until  the  infant 
defenoants,  however  young,  attain  ftill  age,  is 
contrary  to  the  fbndamentea  principles  of  right 
and  Justice,  and  is  therefore  unconstdtutional 
and  void.  This  is  an  action  of  ejectment, 
wherein  it  is  alleged  that  the  land  sued  for  is 
the  property  of  me  plaintiff^  and  that  it  was 
tortiously  entered  upon  by  the  &ther  of  the 
defendants,  and  the  plaintifib  wrongftilly  ejected 
therefore.  After  the  action  was  brought  &gainBt 
the  party  alleged  to  be  a  wrong  doer,  he  died, 
and  his  in&nt  children,  as  his  heirs  at  law, 
some  of  them  very  young,  have  been  made  de- 
fendants. And  because  ofthis  accidental  change 
of  parties,  in  the  course  of  the  proceeding^  it  is 
now  determined  that,  by  virtue  of  the  provi- 
sion of  the  statute,  these  children  of  the  pa^rty 
alleged  to  be  the  wrong-doer,  are  to  be  allowed 
to  remain  in  possession  and  enjoyment  of  this 
property  for  tne  next  twenty  years  to  come,  at 
the  expiration  of  which  time  the  property  may 
be  shown  to  be  the  rightHQ  estate  of  the*plidn- 
tiffs,  after  it  has.  perhaps,  been  devastated  and 
ruined.  And  all  this  to  be  effected  under  the 
forms  of  law. 

There  are  some  things,  I  apprehend,  that  the 
legislature  cannot  do,  and  among  these  is  the 
exercise  of  power  to  take  the  private  property 
of  one  man  and  confer  it  upon  another,  even  for 
a  limited  period  or  use.  University  v.  Williams, 
9  Gill,  365.  And  that  being  so,  it  is  difficult  to 
distinguish  that  case  from  the  present,  where 
the  law  is  made  to  operate  to  prevent  the  re- 
covery by  the  owner  of  property  wrongftilly 
withheld  firom  him.  It  is  clearly  a  denial  of  jus- 
tice ;  the  closing  of  the  courts  against  a  party 
who  may  have  been  greviously  wronged,  and 
whose  property  may  be  secured  to  t£e  use  of 
the  infant  defendants,  against  all  right,  for  a 
period  of  half  a  lifetime.  It  my  ju<^ment,  a 
statute  that  works  out  such  a  result,  is  in  dero- 

gation,  not  only  of  the  first  principles  of  justice, 
ut  of  the  19th  section  of  the  Declaration  of 
Rights,  which  provides,  "That  every  man,  for 
any  injury  done  to  him  in  his  person  or  pro- 
perty, ought  to  have  remedy  by  the  course  of 
the  law  of  the  land,  and  ought  to  have  justice 
and  right,  fireely  without  sale,  ftiUy  without  any 
denial,  and  speedily  without  delays  according 
to  the  law  of  the  land."  If  this  aeclaration  of 
f^indamental  principle  is  to  have  any  force  or 
effect  in  restraining  legislative  power,  it  would 
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seem  to  be  sufficient  to  protect  the  plaintiffs  in 
this  case  against  a  jorreat  wrong,  which  they 
might  show  to  exist  m  violation  of  their  right 
ofproperty. 

it  is  for  the  reasons  that  I  have  briefly  as- 
signed that  I  feel  constrained  to  dissent  troxn 
the  opinion  of  a  minority  of  the  court. 


SUPREME  COURT  OF  PENNSYLTANIA, 


present  with  her  at  the  time,  and  was  examined 
on  her  behalf,  after  describing  her  attempt  to 
get  on  the  car,  and  saying  that  she  was  bounced 
oflf,  adds :  **A  moment  or  two  afterwards,  here 
comes  a  runaway  horse  and  buggy  down  the 
street,  and  the  shafb,  I  suppose  it  was,  caught 
her  under  the  arm  and  dragged  her  to  the  street 
crossing  and  she  fell  away."  The  only  other 
witness  examined  for  the  plaintifif  as  to  the 
facts  of  the  occurrence,  M.  M.  Herrington,  tes- 
tified: **  There  is  a  banking  building  thereon 
the  comer,  and  I  saw  the  lady  fall— fall  off— and 
when  she  fell,  to  the  best  of  my  knowledge,  she 
kind  of  threw  herself  back  this  way,  and  there 
was  a  phsBton  or  buggy  of  some  kind  running — 
a  horse  running  down  the  street  with  a  buggy — 
and  it  struck  her,  and  they  picked  her  up  and 
carried  her  into  Mr.  Johnson's  drug  store." 
There  was  no  contradiction  of  this  testimony. 
But  one  other  witness,  Mrs.  Vrailing,  examined 
by  the  defendant,  testified  to  the  fact  of  the  in- 


SOUTH  SroE  PASSENGER  RAILWAY  COM- 
PANY  V.  TMCH. 

Wnen  the  facts  are  undisputed  the  question  of  the 
proximate  cause  of  the  accident  is  for  the  court. 

A  person  is  not  required  to  anticipate  and  provide 
against  every  possible  consequence  of  his  acts,  but , 
only  for  such  events  as  are  likely  to  happen.  j 

A  driver  of  a  passenger  railway  car  having  sud- 
denly quickened  the  pace  of  his  horses  to  escape  col- 
lision with  a  runaway  team  that  was  approaching  .-  ,,  lu-i.  j  i.xi.u 
him.  a  passenger  who  had  just  stepped  upon  the  ,  J^^^^nandsbe  also  said  it  was  done  by  th^  bua^ 
platformSl^  thrown  off  by  the  jolt  andimraediately  striking  the  woman  The  learned  court  below 
afterward  struck  by  the  shaft  of  the  runaway  team  |  i^  ^he  charge  said:  *'The  evidence  seems  to  me 
and  injured.  No  damage  was  caused  by  tte  fall  I  ^  Preponderate  very  l^ely  in  fevor  of  the 
from  the  car.    Held                                                  '  ^*^t  that  the  immediate  force  which  caused  the 

1.  That  the  question  of  proximate  cause  was  for 
the  court,  the  facts  being  uncontro verted. 

2.  That  in  this  case  the  proximate  cause  of  the  in- 
jury was  the  collision  with  the  runaway  team,  and 
not  the  act  of  the  oar  driver  in  urging  his  horses  to  a 
foster  gait. 

John  Daijzbll  (GBOBas  B.  Qobdok,  with 
him),  for  plaintiff  in  error. 

A.  Blakelet  (A.  M.  Blakelet,  with  him), 
for  defendants  in  error. 

Error  to  Court  of  Ck>mmon  Pleas  No.  2  of  Al- 
legheny oounty. 

It  appeared  flrom  the  evidence  in  this  case 


inlui^  to  this  woman  was  the  runaway  horse.' 
TJiis  was  an  understatement  of  the  testimony 
which  might  have  led  the  jury  to  suppose  that 
there  was  an  open  question,  with  a  preponder- 
ance of  evidence  only,  as  to  whether  it  was  the 
runaway  horse  and  buggy  which  inflicted  the 
injury.  The  defendant  nad  presented  a  points 
stating  that  it  was  the  undisputed  evidence  that 
Mrs.  Trich  was  iniured  by  being  struck  by  a 
runawav  horse,  so  that  the  question  was  directly 
before  the  court.  In  view  of  that  circumstance, 
we  think  the  court  should  have  specifically  so 
charged  and  not  left  it  as  an  open  question  for 
the  jury  to  determine  with  a  mere  expression  of 


that  »6r^ch,  having  stepped  upon  the  plat- '  ^^^^^  ^^^  ^^  evidence  preponderated  in  that 


form  of  a  car  upon  Third  avenue  in  Pittsburgh, 
Just  before  it  crossed  Smithfield  street,  was 
thrown  i^m  it  by  a  sudden  jolt,  almost  exactly 
at  the  intersection.  This  was  caused  by  the 
eflbrts  of  the  driver  to  avoid  collision  with  a 
runaway  horse  which  he  saw  coming  down 
Smithfield  street.  Mrs.  Trich  came  down  on 
her  feet  unhurt^  but  was  almost  immediately 
struck  by  the  shaft  of  the  runaway  team  and 
seriously  injured. 


direction. 

Assuming  then,  as  we  do,  that  it  was  the  un- 
disputed evidence  that  the  injury  was  inflicted 
by  the  runaway  horse  and  buggy,  the  only  re- 
maining question  is  whether  it  was  the  duty  of 
the  court  to  declare  whether  this  was  the  prox- 
imate dause  of  the  injury.  The  point  presented 
by  the  defendant  asked  for  such  an  instruction, 
but  the  court  refVised  it,  saying  it  was  a  ques- 
tion for  the  jury  under  the  evidence.    In  this 


Counsel  thr  the  defendant  requested  the  court  Zl^l!^^  ^J'^^atZ  ^^^?o' i>l'^^^^ ^?%fr.  ^?!^ 
tocharge  asfoUows:  "^  Mah^nejM..  Watson^^^^^  574, 

evidence  in  the  case  that  Mrs.  Trich  was  not  m- 
iured  by  fklling  off  the  defendant's  car,  but  by 
being  struck  by  a  runaway  horse,  even  if  the 
driver  of  the  car  was  guilty  of  negligence,  such 
negligence  was  not  the  proximate  cause  of  the 
injury,  and  the  plaintiff  cannot  recover."  The 
court  answered:  "Refhsed.  It  is  a  question  for 
the  Jury  under  the  evidence  and  under  the  fur- 
ther instruction  of  the  court" 

The  verdict  was  for  the  plaintiff  for  $1,310.25. 

Opinion  by  Obeen,  J.,  November  11th,  1887. 

There  is  no  manner  of  question  as  to  what  was 
the  actual  and  immediate  cause  of  the  injury  in- 1 


we  reversed  the  court  below  for  making  just 
such  an  answer  to  just  such  a  point,  and,  upon 
a  review  of  the  facte  of  the  case,  we  held  that 
they  did  not  constitute  an  instance  of  proximate 
cause  as  against  the  defendant,  and  therefore 
decided  that  the  defendant's  point  should  have 
been  affirmed,  which  took  the  case  fix)m  the 
jury.  Mr.  Justice  Paxton,  in  delivering  the 
opinion,  said:  "While  it  is  undoubtedly  true 
as  a  ^neral  proposition  that  the  question  of 
proximate  cause  is  for  the  jury,  yet  it  has  been 
repeatedly  held,  that  where  there  are  no  dis- 
puted facts^  the  court  may  determine  it.    It  is 

.    — ^— ^  _  ,  sufficient  to  refer  to  Hoae  v.  The  Railroad  Co., 

flicted  upon  Mrs.  Trich.  It  was  an  entirely  un-  86  Penna.  St  Rep.,  293.  In  that  case  this  court, 
disputed  fiMst  that  she  was  struck  and  injured  ]  following  Railroad  v.  Kerr,  62  Pa.  St.  R..  353, 
by  a  runaway  horse  and  buggy.  All  the  wit-  and  Railroad  Co.  v.  Hope,  80  Id.,  373,  laid  down 
nesses  who  daw  the  occurrence  so  testify.  Thus  i  the  rule  as  to  proximate  cause  as  follows ;  *  In 
Mr.  MoColly,  the  fEtther  of  Mrs.  Trich,  who  was  j  determining  what  is  proximate  cause  the  true 
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rale  is  that  the  injury  most  be  the  natural  and 
probable  consequence  of  the  negligence  ;  such 
a  consequence  as,  under  the  surrounding  cir- 
cumstances of  the  case,  might  and  ought  to 
have  been  foreseen  by  the  wrong-doer  as  likely 
to  flow  ttom  his  act.' " 

Applying  this  rule  to  the  fSacts  of  the  present 
case  can  it  be  said  that  the  injury  of  Mrs.  Trich 
was  the  natural  and  probable  consequence  of 
the  car  driver's  ne^gence  in  urging  his  horses 
to  a  faster  gate?  We  think  not.  There  was 
not  a  particle  of  evidence  to  show  that  runaway 
horses  and  vehicles  were  frequently,  ^or  indeed, 
ever  seen  upon  Smithfield  street,  where  this 
accident  occurred.  There  was  no  evidence 
upon  that  subject.  It  was  certainly  not  a 
natural  consequence  of  a  person  being  upon 
that  street  that  he  would  be  struck  by  a  run- 
away horse.  Nor  is  there  the  slightest  reason 
for  saying  that  it  would  be  a  probable  conse- 
quence. The  utmost  that  can  be  said  would  be 
uiat  such  a  consequence  might  possibly  happen. 
But  things  or  results  which  are  only  possible 
cannot  1^  spoken  of  as  either  probable  or 
natural  For  the  latter  are  those  things  or 
events  which  are  likely  to  happen,  and  which, 
for  that  reason,  should  be  foreseen.  Things 
which  are  possible  may  never  happen,  but  those 
which  are  natural  or  probable  are  those  which 
do  happen,  and  happen  with  such  frequency  or 
regalarity  as  to  become  a  matter  of  definite  in- 
ference. To  impose  such  a  standard  of  care  as 
requires,  in  the  ordinary  affairs  of  life,  precau- 
tion on  the  part  of  individuals  against  all  the 
possibilities  which  may  occur,  is  establishing  a 
d^ree  of  responsibility  quite  beyond  any  legal 
limitations  which  have  yet  been  declarecL  We 
are  of  the  opinion  that  in  the  facts  of  the  pre- 
sent case  the  direct  and  immediate  cause  of 
Mrs.  Trich's  injury  was  her  being  struck  by  a 
runaway  horse  ana  buggy  over  which  the  de- 1 
fendant  company  had  no  sort  of  control,  and 
for  which  it  is  not  responsible,  and  therefore 
we  conclude  that  the  proximate  cause  of  the 
injury,  in  the  legal  sense,  was  the  collision  of 
the  horse  and  buggy  with  the  person  of  Mrs. 
Trich,  and  not  the  negligence  of  the  defendant 

The  case  of  West  Mahanoy  v.  Watson  came 
again  in  this  court,  and  is  reported  in  44  Legal 
IntelL,  356.  The  present  Chief  Justice,  in  de- 
livering the  opinion  of  the  court,  said :  "  These  ^ 
ikcts  narrow  the  case  down  to  the  single  ques-' 
tioa,  was  the  upset  at  the  ash  heap  on  the  town- 
ship road  the  immediate  or  direct  cause  of  the 
loss  of  the  horses?  As  we  have  seen,  the  facts 
themselves  answer  this  interrogatory  in  the 
negative,  and  necessarily  determine  the  case  in 
fevorofthe  plaintiffs  in  error.  In  the  case  of 
Hoag  V.  Lake  Shore  and  Michigan  Central  Rail- 
road Co.,  85  Pa.,  293,  Mr.  Justice  Trunkey,  then 
President  of  the  Common  Pleas  of  Venango 
a)untv,  in  his  charge  to  the  jury  on  the  trial  of 
the  aoove-named  case,  said :  'The  immediate 
and  not  the  remote  cause  is  to  be  considered. 
This  maxim  is  not  to  be  controlled  by  time  or 
distance,  but  by  the  succession  of  events.  The 
question  is,  did  the  cause  alleged  produce  its 
effect  without  another  cause  intervening,  or 
was  it  to  operate  through  or  by  means  of  this 
intervening  cause?  As  the  principle  here 
stated  was  adopted  by  the  affirmance  of  this 
coar^  following  Pennsylvania  Railroad  v.  Kerr, 


62  Penna.,  363,  we  may  regard  it  as  the  settled 
law  of  this  State." 

In  the  facts  of  the  present  case  we  find  a  per- 
fect illustration  of  this  principle.  Mrs.  Trich 
herself  testified  that  when  she  was  "bounced" 
from  the  car  she  fell  on  her  feet  Immediately 
after,  she  was  struck  by  the  runaway  horse  and 
buggy,  and  from  them  received  her  injury. 
The  jolting  from  the  car  simply  landed  her  on 
her  feet  and  inflicted  no  injury.  But  another 
agency  intervened,  which  was  entirely  inde- 
pendent of  any  act  of  the  defendant,  and  that 
agency  alone  inflicted  the  injury  in  question. 
Following  the  doctrine  of  the  fast  case  cited,  we 
feel  clearly  obliged  to  hold  that  the  plaintiff's 
injury  was  inflicted  by  the  special  intervening 
agency  stated,  and  therefore  the  deifendant  is 
not  Uable.  In  all  of  the  cases  dted,  as  in  sev- 
eral others  not  referred  to,  this  court  finally  de- 
termined them  upon  its  own  view  of  the  fBLOts 
without  regard  to  the  verdicts  of  the  juries. 
The  defendant^ 8  point  should  have  been  af- 
firmed. 

Judgment  reversed. 


Wb  cordially  recommend  to  our  readers,  2  he 
Maryland  Law  Journal  and  Real  Estate  Record^ 
heretofore  known  as  The  Maryland  Law  Recordj 
which  begins  the  new  year  with  a  new  name, 
enlarged  size,  improved  appearance  and  in- 
creased interest  and  value. 

The  two  departments  of  Law  and  Real  Estate 
combine  to  make  a  handsome  sixteen  page  paper 
of.  the  greatest  importance  to  all  who  have  any 
interest  whatever  in  the  subjects. 

This  is  the  only  Law  and  Real  Estate  journal 
published  in  Maryland,  and  it  is  safe  to  say  that 
it  has  never  before  been  so  valuable  as  now.  In 
the  Law  Department  all  the  Ck>urt  of  Appeals 
decisions  are  reported  promptly  and  in  advance 
of  their  publication  elsewhere.  Legal  articles 
of  value,  reviews  of  the  latest  books,  selections 
and  other  matter  appear  regularly. 

The  Real  Estate  Department  is  a  complete 
history,  review  and  record  of  the  real  estate 
market  of  the  whole  State,  with  particular 
reference,  of  course,  to  Baltimore  city.  CJom- 
pleto  and  accurrate  lists  of  the  land  transfers^ 
mortgages,  &c.,  are  found  here  every  week,  and 
are  published  nowhere  else  in  permanent  form. 

The  greatest  change  and  improvement  is 
noticed,  when  we  compare  the  paper  as  it  now 
is  with  what  it  was  a  year  ago. 

We  advise  our  readers  to  send  to  Mr.  Edgar 
G.  Miller,  Jr.,  the  editor,  for  specimen  copies 
(free),  from  the  Office,  120  East  Lexington  Street, 
Baltimore.    Terms,  $3  per  year. 

As  it  will  be  impossible  for  us  to  publish  even 
an  abstract  of  all  of  the  Maryland  decisions,  it 
would  be  well  for  all  lawyers  interested  in  the 
decisions  of  the  Court  of  Appeals  to  subscribe 
for  the  journal. 


Construction  op  Deed. — ^Where  granting 
clause  would  convey  the  fee  in  land,  but  the 
additional  clause  '*  for  the  use  of  a  plank  road," 
Held,  that  it  was  a  limitation  upon  the  grant 
and  only  conveyed  an  easement.  Robinson  v. 
Missisquoi  Rd.,  69  or  60  Vt 
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THE  COURTS, 


Supreme  Court  of  the  United  States. 

January  11. 

129.  The  Pacific  Nat.  Bank  of  Boston  ▼.  Mixter ;  180.  Same 
▼.  Whitney ;  440.  Same  ▼.  Demmon ;  4S9.  Butler  v.  Ck>leman. 
Argument  concluded. 

431.  Sargent  v.  Maasa.  Hospital  Life  Ins.  Co.  Decree  af- 
firmed. 

182. .  Bucher  ▼.  Cheshire  R.  R.  Co.    Argued. 

January  12. 

860.  The  People  of  the  State  of  California  v.  The  Central 
Pacific  R.  R.  Co.;  661.  Same  v.  The  Southern  Pacific  R.  R.  Co.; 
662.  Same  v.  The  Northern  Ry.  Co.;  668,  Same  v.  The  Cali- 
fornia Pacific  R.  R.  Co.:  664.  Same  v.  The  Central  Pacific  R. 
R.  Co.;  1167.  Same  v.  The  Central  Pacific  R.  R.  Co.    Argued. 

January  16. 

676.  The  N.  O.  Pacific  Ry.  Co.  v.  The  U.  8.  Judgment  af- 
firmed. 

1064.  The  tJ.  S.  V.  Qleason.    Judgment  reversed. 

117.  Searle  ▼.  School  Dist.  No.  2,  Lake  Co.,  Cal.  Judgment 
reversed 

68.  The  Union  R.  R.  Co.  v.  DuU.    Decree  affirmed. 

807.  Baker  v.  Power.    Motion  to  dismiss  denied. 

760.  Hartranft  v.  Lanfeld.    Motion  to  advance  granted. 

910.  Walker  v.  Walker.    Motion  to  advance  granted. 

1267.  Carpenter  v.  Strange.  Motion  to  dismiss  or  affirm 
submitted. 

1265.  Felix  v.  Schamweber.    Motion  to  dismiss  submitted. 


Supreme  Court  of  the  District  of  Columbia, 
GENERAL  TERM. 

January  10. 

Reynolds  v.  Smith.    Argued  and  submitted. 

Charles  P.  Montgomery  appointed  examiner  in  chancery. 

January  11. 

Wilson  V.  Hartford.    Appeal  dismissed. 

^  January  17. 

Daniel  O.  Driscoll.  ot  Ohio,  was  admitted  to  the  bar. 

Oscar  Dunlap  et  ai.  v.  The  Commissioner  of  Pensions.  Set 
for  Monday,  Januaiy  28. 

James  Pitting  V.  The  District  Commissioners.  Perempto- 
ry writ  of  mandamus  ordered. 


IN  EQUITY.— New  Suits. 

January  7. 
10060.  Sigmund  Gntwillig  et  al.  v.  Earnest  D.  Mayer  et  al. 
For  injunction,  receiver,  account  and  discovery.    Com.  sol., 
L.  Tobriner. 

10961.  Charles  Walter  v.  Solomon  Schiomberg  et  al.  To 
declare  a  lien  and  to  sell  part  of  lot  Com.  sol'.,  W.  K.  Du- 
hamel. 

10962.  Mary  M.  Ellis  v.  Thomas  C.  Ellis.  For  divorce.  Com. 
sol.,  B.  A.  Lockum. 

January  9. 
10968.  Howard  Wheelan,  aUeged  lunatic,  upon  petition  of 
Anna  Fitzpatrick.    To  enquire  into  alleged  lunacy.    Com. 
sol.,  J.  Fulferton.  ^  j 

10064.  Fannie  W.  McDaniel  v.  Robert  McDaniel.  For  di- 
vorce.   Com.  sol.,  C.  Carrington. 

January  11. 
10966.  Wanstall  Bros.  v.  Horace  S.  Cummings.  For  specific 
performance.    Com.  sol.,  D.  O'C.  Callaghan. 

10966.  John  Towles  v.  Mary  A.  Downman  et  al.  For  con- 
veyance.   Com.  sol.,  F.  T.  Browning. 

10967.  John  Robinson  v.  Same.  For  conveyance.  Com. 
sol.  same. 

10968.  James  Glasgow  v.  Same.  For  conveyance.  Com. 
sol..  Same. 

10969.  Charles  A.  Bradford  and  wife  v.  Anna  Castell  et  al. 
To  remove  cloud  off  title.    Com.  sols.,  Fendall  and  Dumont. 

January  12. 

10960.  George  Emmert  et  al.  v.  Henry  M.  Gieseking  et  al. 
To  sell  real  estate.    Com.  sols.,  Morris  &  Hamilton. 

January  18. 

10961.  Laura  V.  Cowling  et  al.  v.  Blanch  Cowling  et  al. 
For  partition  by  sale.    Com.  sols.,  Brown  and  Duvall. 

January  14. 

10962.  Robert  Johnson  v.  Elizabeth  Johnson.  For  divorce. 
Com.  sol^  J.  Ambler  Smith. 

10963.  Catherine  Borrows  v.  John  G.  Meyers.  For  account. 
Com.  sols.,  Briggs  and  Callaghan. 

10064.  Edw.  Stolpe  v.  MaUiUda  B.  Stolpe.  For  divorce. 
Com.  soIm  R.  T.  Morsell. 

10966.  Ellen  Neale  v.  John  T.  Neale.  For  divorce.  Com. 
sol.,  W.  W.  Boarman. 

January  17. 

10966.  Theodore  Sonnerman  v.  Bessie  Johnson  et  al.  Judg^ 
ment  creditor*s  bill.   Com.  sol.,  E.  H.  Thomas. 


CIRCUIT  COURT.— New  Suite  at  Law. 

Januarr  7. 
28868.  Simon  Lerg  et  al.  v.  Earnest  D.  Mayer  et  al.    Acc% 
1220.66.    Plfh  attys,  Gamett  and  Mackall. 

28369.  The  N.  Y.  Belting  and  Packing  Co.  v.  Austin  P. 
Brown.    Note,  $626.    PlfflB  attys,  Same. 

January  0. 
28860.  George  W.  Cissell  v.  John  F.  Forsyth.    Judgment  of 
Justice  O'Neal,  §52.76.    Plfb  atty,  S.  A.  Cox. 

28361.  Eleazer  Harmon  et  al.  v.  James  Fitzpatrick.    Aoc% 
$221.22.    Plfis  attys,  Wilmarth  and  Storrs. 

28362.  Charles  A.  Beavans  et  al.  v.  Gustav  Oeiger.    Notes, 
|260.    Piffs  attys,  Edwards  &  Barnard. 

January  10. 

28863.  Wm.  G.  Moore  et  al.  v.  Frank  E.  Biiddleton.    Note, 
|2,422.    Plfil^  atty,  W.  H.  Dennis. 

28364.  Michael  Shea  V.  Anastatia  Patten.    Account,  |668.10. 
PlflTs  atty,  J.  M.  Johnston. 

January  11. 

28866.  Wm.  UpdegrafiT  et  al.  v.  Eiimest  D.  Mayer  et  aL 
Acc't.  9319.88.    Plfi's  jittys,  Gamett  and  Mackall. 

28866.  Herman  A.  Seligson  v.  Wm.  T.  Rowe.    Judgment  of 
Justice  Buckley,  f47.26. 

28367.  James  L.  Barbour  v.  Edward  P.  McCeney.    Note, 
|480.    PlfiflB  atty.  L.  C.  Williamson. 

January  12. 

28868.  James  G.  Johnson  et  al.  v.  Earnest  D.  Mayer  et  aL 
Acc't,9376.    Hffs  attys,  Carusi  &  MiUer.  . 

28369.  Charles  P.  Brooks  v.  The  Gold  Mining  Oo.  of  Arizona. 
Appeal.    Dells  atty,  J.  B.  Bhipman. 

28370.  The  U.  S.  ex  rel.  James  Pilling  v.  Comm'rs  of  Dist. 
of  Columbia.    Mandamus.    Plfib  atty,  C.  Carlisle. 

28871.  Ctershel  &  Son  v.  Earnest  D.  Mayer  et  al.    Account, 
$888.    Plffs  atty,  Nat.  Wilson. 

January  13. 

28372.  Wash.  B.  Williams  v.  Josephine  R.  Reid.    Notes. 
$364.40.    Plflte  atty,  J.  J.  Wilmarth. 

28373.  Luchs  Bros.  v.  Wm.  H.  Campbell,  jr. .  Judgment  of 
Justice  Helmick,  $60.76. 

28371.  Goldenburg  Bros.  &  Co.  v.  Earnest  D.  M«yer  et  aL 
Acc't,  $601.26.    Plfif^  attys,  Tobriner  and  Wolf. 

^876.  Hicht  Bros.  v.  Same.  Acc\  $835.41.  PlfbaUys,  Same. 

28376.  Benjamin  &  Caspery  v.  Same.    Acct,  $2,116.25.    Pl£b 
attys,  Same. 

28377.  The  U.  S.  ex  rel.  Frank  Rose  v.  John  C.  Black,  Com. 
of  Pensions.    Mandamus.    Plffh  atty,  J.  G.  Bigelow. 

28378.  Thos.  J.  Martin  &  Co.  v.  Patrick  Cox.    Account,  $248. 
Plfb  attys,  Gamett  and  Mackall. 

January  14. 

28379.  Samuel  White  &  Co.  v.  Hannah  Harrison  &  Go. 
Certiorari.    Defts  attys,  Cohen  &  Bendheim. 

28380.  Leigh  Chalmers  v.  J.  W.  Parish.    Note,  $1,600.    PIA 
atty,  J.  A.  Smith. 

28381.  Michael  Willian  v.  Alfred  B.  Mullet.    Note,  $847.«7. 
PlflTs  atty.  N.  H.  Miller. 

28382.  Manhattan  Cloak  and  Suit  Co.  v.  Earnest  D.  Mayer 
et  al.    Acc't,  $301.    Plfis  aUys,  Tobriner  and  Wolf. 

28888.  Albert  Waddill  et  al.  Wm.  D.  Cabell.    Va.  judgment, 
$1,166.66  and  $7.83  costs.    Plflb  atty,  St.  J.  FUlette. 

January  16. 

28384.  Troy  Laundry  Machinery  Co.  v.  Capital  Steam  Laun- 
dnrCo.    Aoct,  $188.16.    PlflTs  atty,  J.  J.  Darlington. 

28^6.  Anthony  Luthy,  adm'ryV.  Edw.  M.  Burchard  et  aL 
Acc't,  $226.    Plfis  atty,  A.  B.  Duvall. 

28386.  The  Ansonia  Clock  Co.  v.  Wm.  S.  Sammons.    Note, 
$300.    PUfo  atty,  J.  F.  Hood. 

28387.  MarshallField&Co.v.  Earnest  D.Mayer  etaL    Ac- 
-count,  $478.    Plfis  atty,  W.  A.  Bliss. 

28388.  Thomas  J.  Fisher  &  Co,  v.  R.  C.  Hutchinson  et  al. 
Note,  $200.    FISb  attys,  Morris  St  HamUton. 

January  17. 

28389.  Louis  Steiner  et  al.  v.  Earnest  D.  Mayer  et  al.    Ac- 
count, $775.69.    Plffs  atty,  L.  Tobriner. 


PROBATE  COURT.— Justice  Merrick. 

January  18. 

Estate  Catherine  M.  Toraey.    Will  filed. 

Estate  Biiddleton  MitcheU.    WiU  partiaUy  proven. 

Estate  Ann  E.  Sleater.  Commission  appointed  to  take 
testimony. 

EsUte  Elizabeth  D.  Lowry .  Will  admitted  to  probate,  and 
letters  granted  M.  L.  Dunlop  and  W.  Land ;  bond,  $1,000. 

Estate  Ann  Maria  Smith.    Order  of  publication. 

Estate  Jennett  P.  Mayo.    Order  to  sell  stocks. 

Estate  Elisha  Goddard.  Will  admitted  to  probate,  and 
ancillery  letters  granted  O.  F.  Presbrey ;  bond,  k>,00O. 

Estate  John  C.  Young.    Petition  for  probate  of  win  filed. 

Estate  Rosina  M.  Kleiber.  Will  admitted  to  probate,  and 
letters  granted  M.  D.  Peck ;  bond,  |1,000. 

Estate  John  George  Fisher.  Letters  granted  Gottleib 
Weimer;  bond,  $600. 

Estate  Moses  Walsky.    Simon  Wolf  appointed  adm'r. 

Robert  Berberrick  appointed  guardian  to  Catherine  Wal- 
ter ;  bond,  $1,000. 
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J.  C.  GolambuB  appointed  guardian  to  orphans  of  Martha 
R.  Baker;  bond,  $lOo. 


Rule  of  Court. 

« 

Bulb  20  *  *  Hereq^ter  cUl  notion  which  relate  to  proceed- 
inge  in  the  Su^me  Cburt  of  the  IHeMct  of  Cblum6ia,  the  pub- 
Neation  of  vkteh  ie  recruired  by  law  or  by  rules  of  0>i»rt,  or  by 
any  order  of  Courtj  afuM  be  published  tn  Thb  Washington 
Law  Rbpobtbr,  during  the  time  requh^  by  law,  in  addition 
to  any  other  papers  which  may  be  spedaUy  ordered  or  which 
Muy  M  sdeeted  by  the  parties. 


fiegal  JAfotires. 


THI3  18  TO  GIVE  NOTICE. 

Thai  the  sabecriber,  of  the  District  of  Colombia,  hath 
obtftinedfix>m  the  Sapreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Charles  S.  Moore, 
late  of  the  District  of  Columbia,  deceased. 

AH  persons  haying  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  10th  day  of  Januarv 
next;  they  ma^  otnerwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  10th  day  of  January,  1888. 
3  HAMILTON  E.  LEACH,  Adm'r,  400  7th  St.  s.  w. 

No.  2956.   Ad.  D.  13.    C.  M.  Smith,  T.  M.  Fields,  IProctors 

IfllS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Lettera  of  Administration  on. thelpersonal  estate  of  Moses 
Waliky,  late  of  Chicago,  ILL,  deceased. 

AH  peraons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  18th  day  of  January 
next;  th^  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  onder  my  hand  this  13th  day  of  January^  1888. 
8  SIMON  WOLF,  Adm'r.  921  F  St.  n.  w. 

N0.2KS.    Ad.  D.  13. 


was  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
bolding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Teetomentuy  on  the  penonal  estate  of  Mary  A.  Roth,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
bereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  4th  day  of  Januanr 
Ben ;  they  may  otherwise  by  law  be  excluded  firom  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  4th  day  of  Januiry,  1888. 
2  JAMES  M.  JOHNSTON,  Ex'r, 

Fendall  Law  Building. 


No.  2917.    Ad.  D.  18. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtamed  firom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Ambrose  W. 
Thwsf  son,  late  of  the  District  of  Columbia,  deceased. 

All  peraons  having  claims  against  the  said  deceased  are 
ber^j  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  sobscriber,  on  or  before  the  7th  day  of  January 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  7th  day  of  January,  1888. 
8  CELESTE  THOMPSON,  Ex'x,  1720  H  st.  n.  w. 

No.  29M.    Ad.  D.  13.    M.  F.  Mobbis,  Proctor. 


£egai  Notices. 


I 


THI3  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  Washington,  D.  C.,hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  holding 
»  8l)ecial  Tom  for  Orphan's  Court  business.  Letters  of  Ad- 
nuoistration  d.  b.  n.  c.  t.  a.  on  the  personal  estate  of  Ann  C. 
Carrsll,  late  of  the  District  of  Columbia,  deceased. 

An  persons  having  claims  against  the  said  deceased  are 
bereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of to  the  subscriber,  on  or  before  the  27th  day  of  July,  1888, 
next ;  thev  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  laid  estate. 

Given  under  my  hand  this  i6th  day  of  January,  188P. 
8        GEORGE  F.  APPLEBY,  Ad  m'r  d.  b.  n .  c.  t .  a. 
of  the  estate  of  Ann  C.  Carroll,  dec'd. 

No.  1088.   Ad.D.10. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  persqnal  estate  of  John  M.  Barclay, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber  on  or  before  the  6th  day  of  January 
nextj  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Oiven  under  my  hand  this  8th  day  of  January,  1888. 
8  JAMES  B.  YOUNG,  Ex'r,  1606  Q  st.  n  w. 

E.  B.  Hay,  Pooctor. 


Tins  IS  TO  GIVE  NOTICE. 

'I'hat  the  subscriber,  of  the  District  ol  t'olunibm,  hath  ob- 
tai:ied  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  William  Carroll, 
late  of  the  District  of  Oolumbiaj  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  5th  day  of  January 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  5th  day  of  January,  1888. 
3  JAMES  WILKINSON,  Ex'r,  1435  Q  st.  n.  w. 

No. -.J J.     -A-!.  L.-J. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  9th  day  of  January,  1888. 

0.  Appleton  A  Co.     ) 

V.  [    No.  28,301.    At  Law. 

Eafemio  Abadlano.  ) 
On  motion  of  the  plaintiflh,  by  Mr.  Maddox,  their  attorney, 
it  Is  ordered  that  the  defendant,  Eufemio  Abadlano,  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rnl^ 
day  occurring  forty  days  after  this  day ;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  defhult. 

The  object  of  this  suit  is  to  subject  the  goods  and  chattels 
of  defenoant,  attached  by  the  Marshal  in  the  hands  of  S.  P. 
Langley,  Secretary  of  the  Smithsonian  Institution.  Decem- 
ber 10, 1887.  to  the  satisfaction  of  a  claim  of  the  plaintiff's  for 
$1,217.90,  with  interest  and  costs,  as  claimed  in  the  above- 
entitled  cause. 

By  the  Court  W.  S.  COX,  Justice,  &c. 

True  copy.    Test :  R.  J.  Mrigs,  Clerk,  Ac. 

3  By  J.  E.  YouNO,  Ass*t  Clerk. 


Equity.    No.  10,824. 


IN  THE  SUPJtEME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  I3th  day  of  January,  1888. 
Jennie  A.  Smith       ] 

Edward  A.  Smith.    / 
And  now,  to-wit,  January  18th,  1888,  on  motion  of  the 

Blaintiff,  by  William  A.  Cook,  her  solicitor,  it  is  ordered  that 
le  defendant  cause  his  appearance  to  be  entered  herein  on 
or  before  the  first  rule-day  occurring  for^  davs  after  this 
day ;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default. 

And  that  notice  hereof  be  published  once  a  week  for  three 
successive  weeks  in  the  Washington  Law  Reporter  and  the 
National  Republican. 

The  object  of  this  suit  is  to  obtain  a  divorce  on  the  ground 
of  non-support  and  desertion. 
By  the  Court.  WM.  M.  MERRICK.  A.  J. 

True  copy.    Test:  R.  J.  Mrigs,  Clerk,  &c. 

3  By  L.  P.  Williams,  Ass't  Clerk. 

~IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

January  18th,  1888. 
In  the  case  of  Oeorge  A.  Smith,  Adndnistrator  o 
David  Smith,  deceased,  the  Administrator  aforesaid  has 
with  the  approval  of  the  Court,  appointed  Friday,  the  8rd 
day  of  Febniarv,  A.  D.  1888,  at  12  o'clock  m..  for  making 
payment  and  distribution  under  the  Court's  direction  and 
control ;  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Administrator  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to  the 
said  day. 

3      test:  DORSET  CLAGBTT,  Register  of  Wills. 

No.  2584.    Ad.  D.  18.    Wm.  Twomblby,  Proctor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  5th  day  of  January,  A.  D.  1888. 


Henry  Wise  Gamett,  Trustee,  Plff. ) 


Martin  Coryell  et  al.,  Defte. 


r 


Eq.  No.  10.187* 


On  motion  of  the  complainant,  by  Conway  Robinson,  Jr., 
and  D.  S.  Mackall,  his  solicitors,  it  Ib,  this  5th  day  of  Janu- 
ai7>  A.  D.  1888,  by  the  Court,  ordered  that  the  defendants, 
Alice  C.  Erismann,  Emma  L.  C.  Ayers  and  Torbert  Coryell,  cause 
their  appearance  to  be  entered  herein  on  or  before  the 
first  midday  occurring  forty  days  after  this  day ;  otherwise 
the  cause  will  be  proceeded  with  as  in  (Sase  of  default. 

The  object  of  this  suit  is  to  obtain  a  conveyance  firom  the 
defendants  to  this  cause,  as  the  sole  heirs-at-law  of  Lewis  S. 
Coryell,  deceased,  of  the  property  devised  to  George  W. 
Riggs,  trustee,  as  to  which  the  complainant  has  been  substi- 
tuted in  place  of  said  Riggs  as  trustee.. 

By  the  Court.  ^WM.  M.  MERRICK.  A.  J. 

True  copy.    Test.  R.  J.  Mbigs,  Clerk,  &c. 

8  By  H.  W  HoDOBS.  Assa  Clerk. 

THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  Matthew  6.  Emery,  Jr.. 
late  of  the  District  of  Columbia,  deceased. 

All  persons  havinff  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  January  | 
next ;  they  may  otherwise  by  law  be  excluded  Irom  all  bene-  | 
fit  of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  January,  1888. 
8  HELEN  L.  EBiERY,  Bx'x,  411  Fourth  st.  n.  w. 

No.  2989.    Ad.  D.  18.    W.  K.  Duhamkl.  Proctor. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained ftom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentanr  on  the  nersonal  estate  of  Wilhelmina  Walter, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  sune.  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  January 
Aext ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  January,  1888. 
8  WM.  G.  WALTER,  Ex'r,  1118  6th  st.  n.  w. 

No.  2948.    Ad.D.18.    Fbrdin and  SoHUiDT.  Proctor. 


THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Michael  McAllister, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  January 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  said  estate. 

Given  under  my  hand  this  11th  day  of  January.  1888. 
her 
8  MARGARET  X  MoALLKTBR.  Bx'x. 

mark. 

No.  2948.    Ad.  D.  18.    D.  O'C.  Callaohan,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business, 

January  18th,  1888. 

In  the  matter  of  the  Estate  of  Agnes  Maria  Smith,  late  of 
the  City  of  Wasliington,  D.  C,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testanient 
ana  for  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased, having  been  made  by  Blair  Lee.  of  Montgomery  Co., 
Md. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  PC  day,  the  8d  day  of  February,  1888,  next.,  at  11 
o'clock  a.  m..to  show  cause  why  the  said  Will  should  not  be 
proved  and  admitted  to  Probate,  and  Letters  Testamentary 
on  the  estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  and  the 
Evening  Star  previous  to  the  said  di^. 

By  the  Court.  WM.  M.  MERRICK.  Justice. 

8        Test :  DORSET  CLAGETT,  Register  of  WUls. 

No.  2986.    Ad.D.18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Th«9th  day  of  January,  1888. 

Edward  Mitchell  ) 

V.  }     No.  10.737.  Equity  Docket  27. 

Chloe  Ann  MKchell  et  al.  ) 
On  motion  of  the  complainant,  by  Messrs.  Canipbell  Car- 
rington  and  J.  G.  Bigelow.  his  solicitors,  it  is  ordered  that 
the  defendants,  Martha  Jane  Sands.  Josephine  Filmore.  and 
Mary  Douglas,  cause  their  appearance  to  oe  entered  herein 
on  or  before  the  first  rulenfay  occurring  forty  days  after 
this  day:  otherwise  the  cause  will  be  proceeded  with  as  in 
case  of  aefault. 

The  object  of  this  suit  is  to  set  aside  the  deed  of  conveyance 
dated  May  7. 1885,  of  sublot  74,  in  square  510,  situate  in  the 
city  of  Washington,  D.  C,  to  defendants,  Lucy,  Jane,  Mary 
and  Josephine  Mitchell,  and  to  sell  the  same,  and  to  distri- 
bute the  proceeds  l>etween  the  complainant  and  the  inftot 
defendants,  Alice,  Henrietta  and  Daniel  Mitchell. 
By  the  Court.  WM.  M.  MERRICK,  Justice.  &c. 

True  copy.    Test :  R.  J.  Meios.  Clerk. 

2  By  M.  a.  Clancy,  Asst  Clerk. 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentairy  on  the  personal  estate  of  William  E.  Howard. 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  ot  January 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  7th  day  of  January,  1888. 
2  H.  E.  HOWARD,  Ex'x,  1828  H  st.  n.  w. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  ot 
Columbia,  holding  a  Special  Term  for  Orphans'  Court  bos- 
ness.  Letters  Testamentary  on  the  personaa  estate  of  William 
H.  Emory,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  oi  January 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  tlds  6th  day  of  January.  1888. 
2  MATILDA  W.  EMORY,  Ex'x,  1718  H  st. 

No.  2940.    Ad.  D.  13.    Woodbury  Blair.  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  4th  day  of  January.  1888. 

Mary  C.  Lane  et  al.      ) 

V.  I    No.  10.924.    Docket. 

Mahaly  Crawford  et  al.  } 
On  motion  of  the  plaintiffs,  by  Mr.  James  H.  Smith,  their 
solicitor,  it  is  ordered  that  the  defendants.  William  A. 
Barnacio  and  Carrie  Smith,  cause  their  appearance  to  be  en- 
tered herein  on  or  befbre  the  first  rule-day  occurring  forty 
days  after  this  day ;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

The  object  of  this  suit  is  to  appoint  a  trustee  under  a  deed 
of  trust  de8crit>ed  in  the  proceeoings  in  this  cause,  in  place 
of  Jonathan  W.  Bamaclo,  "deceased,"  empowering  him  to 
release  the  real  estate  described  therein,  the  debt  secured 
thereunder  having  been  paid. 
By  the  Court.                  WM.  M.  MERRICK.  Justice.  Ac. 
True  copy.    Test:                      R.  J.  Mexos,  Clerk,  Ac. 
1  By  M.  A.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
January  4th.  1888. 

In  the  case  of  Anna  M.  &Iaulsby  and  Ida  Corson,  Bxecu- 
trices  of  George  Mauisby,  deceased,  the  Executrices  uoresaid 
have,  with  the  approval  of  the  Court,  appointed  Friday,  the 
10th  day  of  February,  A.  D.  1888,  at  11  o'clock  a.  m..  for 
making  payment  and  distribution  under  the  Court's  direc- 
tion and  control,  when  and  where  all  creditors  and  persona 
entitled  to  distributive  shares  (or  legacies)  or  a  residue,  are 
hereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorised,  with  their  claims  against  the  estate  properly- 
vouched  ;  otherwise  the  Executrices  will  take  the  benefit  of 
the  law  against  them. 

Provided  a  copy  ot  this  order  t>e  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

1         Test.  DORSEY  CLAGETT.  Register  of  Wills. 

No.  2504.    Ad.  D.  18.    M.  Ashford,  Proctor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  ^»eeial  Term  for  Orphans'  Court  Biiainees, 

December  19th,  1887. 

Iniht  caae  of  Josephine  Stewart,  Administratrix  of  WU- 
PMm  McChire  Stewart,  deceased,  the  Administratrix  aforesaid 
has,  with  the  approval  of  the  Court,  appointed  Friday,  the 
roth  day  of  January.  A-  D.  1888.  at  11  o'clock  a.  m.,  for  making 
payment  and  distribution  under  the  Court's  direction  and 
control,  when  and  where  all  creditors  and  persons  entitled  to 
distcibutiTe  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
sotborized,  with  th^  claims  against  the  estate  proper^ 
Tooched ;  otherwise  ihe  Admini^ratrix  will  take  the  b^efit 
of  the  law  against  them. 

Prorided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
tbcsftidday. 

82      Test  DORSET  CLAGETT,  Register  o&Wills. 

No.  t2S0.    Ad.  D.  12.    Ibvzno  Wiluajcsoic ,  Proctor. 


Cegal  Notiees. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OP  COLUMBIA. 


10,788.    Equity  Docket  27. 


I  E.  Bwrit  at  al. 

V. 

Oaarga  W.  Theckar,  Jr. 

Upon  consideration  of  the  trustee's  report  of  sale,  it  is  by 
the  Orart,  this  22d  day  of  December,  A.  D.  1887,  ordered,  ad- 
Mged  and  decreed  that  said  sale  be  ratified  and  confirmed, 
Qolen  cause  to  the  contrary  be  shown  to  the  Court  on  or 
before  the  2tth  day  of  January  next. 

Provided  a  copy  of  this  order  be  published  according  to 
the  usual  ralea. 

WM.  M.  MERRICK,  A.  J. 
A  true  copy.    Test :  R.  J.  ACbigs,  Cleck,  Ac 

Si  By  M.  A.  Clamot,  Ass't  Clerk. 

TEIS  IS  TO  GIVE  NOTICB.  ~~ 

ThMi  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
Ua,  holding  a  Special  Term  for  Orphans'  Court  business, 
Lettess  of  Administration  c.  t.  a;  on  the  personal  estate  of 
EAsard  Bennett,  late  of  the  District  of  Colmbia,  deceased. 

Allpenons  having  claims  against  the  said  deceased  are 
hereby  warned  to  euibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  December 
aezt;  they  may  otherwise  by  law  be  excluded  nrom  all  bene- 
fit of  the  said  estate. 
Given  under  my  hand  this  9th  day  of  December,  1887. 
her 
1  HART  M.  «  BENNETT,  Adm'x  c.  t.  a., 

mark. 

1824  10th  street  n.w. 
No.  mt.   Ad.  D.  13.    C.  H.  Craoin,  Proctor. 


THIS  IS  TO  GIVB  NOTICE, 

nst  the  subscriber,  of  the  District  of  Columbia,  hath 
oblained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Spedai  Term  for  Orphans'  Court  business, 
wen  Testamentary  on  the  personal  estate  of  William  H. 
Brtm,  Ute  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  itgainst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
totbesabecriber,  on  or  before  the  29th  day  of  December  next; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  tsid  estate, 

Oiren  under  my  band  this  29th  day  of  December,  1887. 
her 

1  MART  E.  X  BROWN,  Ex*x,  410  D  St.  s.e. 

mark. 

50. 3900.   Ad.  D.  18.    Dan'l  O'C.  CAixaoHAit ,  Proctor. 

n  THE  SUPREME  COURT  OF  THE  OLfRICT  OF  COLUMBIA. 

The  4th  day  of  January,  1888. 

Eita  E.  P.  Frankland   ) 

V.  >     No.  10,831.  Equity  Docket  27. 

Hear}  6.  Frankland.     3 

On  motion  of  the  plaintifiT,  by  Mr.  James  P.  Tustin,  her 
■oliator,  it  is  ordered  that  the  defendant  cause  his  appear- 
«aoe  to  be  entered  herein  on  or  before  the  first  nue-day 
oocvring  forty  days  after  this  day;  otherwise  the  cause 
vin  be  pTOceeaed  with  as  in  case  of  defhult. 

The  object  of  this  suit  is  to  obtain  a  divorce  on  the  ground 
ofcmelty,  desertion,  non -support,  and  for  custody  of  child. 

By  the  Court.  WM.  M.  MERRICK,  Justtoe,  &c. 

True  copy.    Test:  R.  J.  Mbios,  Clerk,  &o. 

1  By  M.  A.  Ci.aiiOY,  Asst  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  for  Orphans'  Cotirt  Business. 
December  23rd,  1887. 
In  the  case  of  Charles  D.  Fowler,  Administrator  of  Catherine 
Manahan,  deceased,  the  Administrator  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  20th  day  of 
January,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment 
and  distribution  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  bv  agent  or  attorney  duly  authorized, 
I  with  their  claims  agamst  the   estate  properly    vouched ; 
:  otherwise  the  Administrator  will  take  the  benefit  of  the  law 
!  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 
52       Test :  DORSET  CLAGETT,  Register  of  Wills. 

No.  2846.    Ad.  D.  12.    Wm.  Taylor  Bnydbb,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBJA. 
Holding  a  Spedai  Term  for  Orphans'  Court  Business. 

December  28rd,  1887. 
In  the  case  of  John  Fesan  and  Frank  Hume, 
Executors  of  Peter  Fegan,  deceased,  the  Executors 
aforesaid  have,  with  the  approval  of  the  Court,  appointed 
Friday,  the  27th  day  of  January.  A.  D.  1888,  at  11  o'clock 
a.  m.,  for  making  payment  and  distribution,  under  the 
Court's  direction  and  control,  when  and  where  all  oredi- 
U^  and  persons  entitled  to  distribcitive  shares  (or  legacies) 
or  a  residue,  are  hereby  notified  to  attend  in  person  or  by 
agent  or  attorney  duly  authorised,  with  their  claims  against 
the  estate  properly  vouched ;  otherwise  the  Executors  will 
take  the  benentof  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

52  Test       DORSET  CLAGETT,  Register  of  Wills. 

No.  2428.    Ad.  D.  12. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  January,  1888.   . 

Annie  L.  Keri>y     ) 

V.  >    No.  10,806.    Docket  27. 

Frank  A.  Karby.    ) 

The  Marshal  having  returned  the  defendant  "Not 
to  be  found,"  on  motion  of  the  plaintiff,  by  Bir.  Fred.  W. 
Jones,  her  solicitors,  it  is  ordered  that  the  derendant,  Frank 
A.  Kerby,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule^y  occurring  forty  days  after  this  day; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  or 
defiEiuH. 

The  ol^ect  of  this  suit  is  procure  a  divorce  fVom  the  defiBUd- 
ant  upon  the  grounds  stated  in  the  bill,  which  are  adultery 
and  cruelty  of  treatment. 

By  the  Court.  WM.  M.  MERRICK.  Justice,  &o. 

True  copy.    Test :  R.  J.  Mbios,  Clerk,  &c. 

2  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


The  2l8t  day  of  December,  1887. 
Albert  Qleaaon  et  al. 

V. 

Cornelia  Priacllla  Luce  et 


J 


No.  10,847. 
Equity  Docket  27. 


On  motion  of  the  plaintifft,  by  Mr.  Hsnry  Wise  Gamett, 
their  solicitor,  it  is  ordered  that  the  defendants,  Comelfii 
Priscllla  Luce,  Bleecker  Luce,  Charlotte  E.  Luce,  Sarah  B.  Cooke 
and  Charles  M.  Cooke,  her  husband,  Wiiilam  Luce,  Margaret  P. 
Rector  and  Ellas  Rector,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule  day  occurring  twiy 
days  after  this  day ;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  defhult. 

The  object  ofthis  suit  is  to  obtain  a  decree  to  direct  de- 
fendants to  make  conveyance  to  complainants  of  aU  the  legal 
interest  or  estate  in  and  to  parts  of  original  lots  one  (1)  and 
fifteen  (15),  in  square  two  hundred  and  twenty-two  (222),  in 
the  city  of  Washington,  District  of  Columbiik  which  may 
have  passed  to  them  or  any  of  them,  under  or  by  the  will  of 
John  B.  Luce,  deceased,  or  descended  to  them  or  any  of 
them  as  his  heirs-at-law. 

By  the  Court.  WM.  M.  BCERRICK,  Justice.  &o. 

True  Copy.    Test:  R.  J.  Mmoe,  Clerk,  Ao. 

62  By  M.  A.  Clanot,  Asst  Clerk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

January  6th,  1888. 

In  the  case  of  Edgar  P.  Berry,  Administrator  of  Maria 
Berry,  deceased,  the  Administrator  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  Srd  day  of 
February,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly  author- 
ized, with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  Administrator  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

2        Test:  DORSET  CLAQETT,  Register  of  WUls. 

No.  2560.    Ad.  D.  18.    Chas.  H.  Cragin^Proctor^ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

January  5th,  1888. 

In  the  case  of  George  T.  Dunlop,  Executor  of  Edwin  D.  Hart- 
ley, dec'd,  the  Executor  aforesaid  has,  with  the  approval  of 
the  Court,  appointed  Fridav,  the  27tii  day  of  January,  A. 
D.  1888,  at  11  o'clock  a.  m.,  for  making  payment  and  distri- 
bution under  the  Court's  direction  and  control ;  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue,  «re  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properly  vouched ;  otnerwise  the 
Executor  will  take  the  benefit  of  the  law  agsiust  them. 

Provided  a  copy  of  this  order  be  publishea  once  a  week  for 
three  weeks  in  tne  Washington  Law  Reporter  previous  to 
the  said  day. 

a  Test:       DORSEY  CLAQETT,  Register  of  Wills. 

No.  2565.    Ad.  D.  18.    C.  M.  A  H.  S.  Matthews,  Proctors. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  5th  day  of  January,  188  J. 
Clara  B.  Harrison        ) 

V.  i    No.  10,886.    Docket  27. 

William  H.  Harrison.  ) 
On  motion  of  the  plaintiff^  by  Mr.  A.  B.  Williams,  her 
solicitor,  it  is  ordered  that  the  defendant  cause  his  anpear- 
ance  to  be  entered  herein  on  or  before  the  first  nue-day 
occiuring  forty  days  after  this  day :  otherwise  the  cause  will 
be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  for  a  divorce  on  the  ground  of 
desertion. 
By  the  Court.                  WM.  M.  MERRICK,  Justice,  &o. 
True  copy.    Test :       R.  J.  Mbios,  Clerk,  Ac, 
2 By  M.  A.  Clancy,  Asst  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  January,  1888. 
Ida  L.  Neagle       ) 

V.  {     No.  10,906.    Equity  Docket  27. 

John  L.  Neaole.  ) 
On  motion  or  the  plaintiff,  by  Mr.  Rogers,  her  solicitor,  it 
Is  ordered  that  the  defendant  cause  his  appearance  to  be 
entered  herein  or  on  before  the  first  rule-day  occurring  forty 
days  after  this  day ;  otherwise  the  cp'ise  will  be  proceeded 
with  as  in  case  of  defoult. 

Provided  a  copy  of  this  order  be  published  for  three  weeks 
in  the  Washington  Law  Reporter. 

The  object  of  this  suit  is  to  procure  an  absolute  divorce  on 
the  ground  of  cruelty. 
By  the  Court :                WM.  M.  MERRICK,  Justice,  Ac. 
True  copy.    Test :          R.  J.  Mmos,  Clerk,  &c. 
2^ ?y_^'  A.^LANCY,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA.^ 
Louis  P.  Shoemaker  ) 

V.  Y    No.  10,821.    In  Equity. 

Francis  D.  Shoemaker  tt  al.    j 
Upon  consideration  of  the  report  of  William  O.  Johnson,  > 
tnuftee,  this  day  filed,  it  is  by  the  Court,  this  9th  day  of  | 
January,  1888,  ordered  that  the  sale  of  part  of  lots  numbered  I 
fourteen  (14)  and  sixteen  (16),  in  square  numbered  five  hun- 1 
dred  and  one  (501).  to  Andrew  J.  Sianford.  for  eighteen  hun- 
dred dollars  ($1,800),  as  reported  by  the  said  trustee,  be  and  the  i 
same  hereby  is,  ratified  and  confirmed,  unless  cause  to  the 
contrary  be  shown  on  or  before  February  10th,  1888. 

Provided  that  a  copy  of  this  order  be  published  for  three  ' 
successive  weeks  in  the  Washington  Law  Reporter  befbre 
said  day. 

WM.  M.  MERRICK,  A.  J. 
A  true  copy.    Test :  R.  J.  Mbios,  Clerk. 

t  By  M.  a.  Olakot,  Asst  Clerk. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  4th  day.of  January,  1888. 

Qeorge  Menke  )  _ 

V.  f    Eq.  No.  10,906.    Docket  No.  27. 

Edward  Wilde  et  al.      ) 
On  motion  of  the  plaintiff,  by  Mr.  Thomas  B.  Higgins,  bis 
solicitor,  it  is  ordered  that  the  defendants,  Edward  WItde, 
E  izabeth  Wilde,  his  wife,  Edward  Hessetgrave,  Emma  Eliza  Hes- 
selgrave.  his  wife,  Georae  Thomas  HessetgravOt  Elizabeth  HesseU 

grave,  his  wife,  Haywood  Hesselgrave,  Eliza  Hesselgrave,  his  wife, 
lary  Jane  Owen,  William  Owen,  her  husband,  and  Eliza  Ann 
Hesselgravt,  cause  their  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day : 
otherwise  the  cause  wUl  be  proceeded  with  as  in  caae  of 
default. 

The  object  of  this  suit  is  to  remove  cloud  off  title  to  lot  five 
(5),  in  square  four  hundred  and  eighty-four  (484). 
By  the  Court  WM.  M.  MERRICK.  A.  J. 

A  true  cony.    Test:  R.  J.  Meigs,  aerk. 

2  By  M.  A-  CukNOY,  Ass't  Clerk. 

INTHE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  January,  1888. 
John  W.  Collint  1 


No.  10,008. 
Equity  Docket  as. 


Wm   L.  Lyon  and  Chas.  A.  Conklln. 

trading  under  the  firm  name  and 

style  of  Lyon,  Conldin  A  Co. 

On  motion  of  the  plaintiff,  by  Messrs.  Meloy  &  Bteuart,  his 

solicitors,  it  is  ordered  that  the  defendant,  William  L.  Lyon, 

of  the  firm  of  Lyon,  Conklln  A  Co.,  cause  his  appearance  to  be 

entered  herein  on  or  before  the  first  rule-day  occurring  for^ 

days  after  this  day;  otherwise  the  cause  will  be  proceeded 

with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  declaring  the 
forfeiture  of  the  assignment  by  the  plaintiff  to  Lyon,  Gonk- 
lin  &  Co.,  of  an  interest  in  the  letters  patent  of  the  united 
States.  Nos.  8,570  and  205,786,  and  to  decree  a  retranafer  of 
such  interest. 
By  the  Court.  WM.  M.  MERRICK,  Justice,  Ao. 

True  copy.    Test :  R.  J.  Meigs,  Clerk. 

2  By  M.  A.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  January,  1888. 

Sarah  H.  Starr  ) 

V.  >    No.  10,868.    Docket  87. 

William  W.  Metcalf  et  al.  ) 

On  motion  of  the  plaintiff,  by  Mr.  Samuel  Maddox,  her 
solicitor,  it  is  ordered  that  the  defendantsL  John  H.  Cooper 
and  Mary  Cooper,  his  wife,  Isaac  Cooper  and  William  Smith,  in- 
fiint,  cause  their  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  days  after  this  day: 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  the  appointment  of  a  trustee  in 
the  place  and  stead  of  said  William  W.  Metcalf,  to  execute 
the  powers  created  by  a  certain  deed  of  trust  made  and  exe- 
cuted on  the  27th  day  of  January,  A.  D.  1877,  by  one  Lyaan- 
der  Cooper,  late  of  said  District,  deceased,  and  defendant, 
Louisa  Cooper,  his  wife,  as  the  same  is  recorded  among  the 
land  records  of  said  District,  in  Liber  No.  840,  at  folio  8S6  et 

By  the  Court. 

True  copy.    Test :  _ 

2  By  M.  A.  Clancy,  Ass*t  Clerk. 


WM.  M.  MERRICK,  Justice,  Ac. 
R.  J.  Meigs,  Clerk. 


J 


In  Equity. 

No.  10,903.  Docket  27. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  C0LUH8M. 
The  6th  day  of  January,  1888. 
Allen  C.  Clark 

Robert  c' Walsh  et. 

On  motion  of  the  plaintift,  by  Mr.  Daniel  0*C.  CaUaghan, 
his  solicitor,  it  is  ordered  that  the  defendants.  Rotoert  Corraa 
Walsh.  Virginia  Walsh,  his  wife,  Anna  Wood  Walsh,  George 
Washington  Walsh,  and  George  Washington  Walsh.  Tnittee,can8e 
their  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  days  after  this  day ;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  defhult. 

The  object  of  this  suit  is  to  clear  of  cloud  title  to  original 
lots  twenty,  twenty-one,  twenty-two  and  twenty-three,  in 
square  six  hundred  and  fiity-one,  in  Washington,  D.  C,  and 
for  their  partition. 

By  the  Court.  WM.  M.  MERRICK,  Justice,  Ac 

True  copy.    Test :  R.  J.  Mbios,  Clerk,  &c. 

2  By  M.  A.  OukjroT,  A»'t  Clerk. 
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JM  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  9tii  day  of  January,  1888. 
EArartf  MttcheU  } 

^.      .▼.  _  }    No.  10,737.  Equity  Docket 27. 

CMoe  Aim  MttdieU  et  al.  )  -h     j 

On  motion  of  the  complainant,  by  Messrs.  Campbell  Cai^ 
xingtonjknd  J^G.^Bi|^low,  his  solicitors,  it  is  ordered  that 
J-  ^   — _         .     .  «.„  nhUie  Filmor«,  and 

i  entered  herein 


^ ^  forty  days  alter 

this  di^  otherwise  the  cause  wH]  be  proceeded  with  as  in 
case  of  ae&olt. 

The  object  of  this  suit  is  to  set  aside  the  deed  of  conveyance 
dated  May  7, 18^  of  sublot  74,  in  square  510,  situate  in  the 
dty  <rf  Washinfton,  D.  C,  to  defendants,  Lucy,  Jane,  Mary 
and  Jpeepliine  Mitchell,  and  to  sell  the  same,  and  to  distri- 
bute the  proceeds  between  the  complainant  and  the  infknt 
defendants,  Alice,  Henrietta  and  Daniel  Mitchell. 

By  the  Court.  WM.  M.  BfERBICK,  Justice,  &o. 

True  copy.    Test:  R.  J.  Meigs,  Clerk. 

_J By  M.  A.  Clancy,  Ass*t  Clerk. 


THIS  IS  TO  GIVB  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
T^eitamentary  on  the  personal  estate  of  William  E.  Howard, 
Iste  of  the  District  of  Columbia,  deceased. 

AU  persons  having  claims  against  the  said  deceased  are 
ymtj  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  tiie  subscriber,  on  or  before  the  7th  dwr  oi  January 
ne^  they  may  otherwise  by  law  be  excluded  from  aU  bene- 
fit  ofthe  said  estate. 

Oivan  under  my  hand  this  7th  day  of  January,  1888. 
>    H.  E.  HOWARD,  Ex*±,  1828  H  St.  n.  w. 


THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
wtained  from  the  Supreme  Court  of  the  District,  ot 
Cotmnbia,  holding  a  Special  Term  for  Orphans*  Court  bus- 
nen.  Letters  Testamentary  on  the  personal  esUte  of  Williain 
M.  Emery,  late  of  the  District  of  Columbia,  deceased. 

Ailpefsons  havinff  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  uie  subscriber,  on  or  before  the  6th  day  o«  January 
next  Uiey  may  otherwise  by  law  be  excluded  from  all  bene- 
ito/the  said  estate. 

Qhren  under  my  hand  this  6th  day  of  January,  1888. 
2  MATILDA  W.  EMORY,  Bx»x,  ms  H  st. 

N0.2MO.    Ad.  D.  18.    Woodbury  Bhiir,  Proctor. 


M  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  4th  day  of  January,  1888. 
Mify  C.  Um  et  aL      > 

V.  I    No.  10,924.    Docket. 

MslMly  Crawford  et  al.  ) 
Ob  motiom  ofthe  plaintiflii,  by  Mr.  James  H.  Smith,  their 
■oUdtor,  it  is  ordered  that  the  defendants,  William  A. 
■arMcle  and  Carrie  Siatth,  cause  their  appearance  to  be  en- 
md  herein  on  or  before  the  first  rule-day  occurring  forty 
osjs  after  this  day ;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

The  oMect  of  this  suit  is  to  appoint  a  trustee  under  a  deed 
oftniit  described  in  the  proceedings  in  this  cause,  in  place 
or  Jonathan  W.  Bamaclo,  '^deoeised,"  empowering  him  to 
i^ease  the  real  estate  described  therein,  the  debt  secured 
uereonder  having  been  paid. 
I^the  Court.  WM.  M.  MBRRICK,  Justice,  &o. 
True  copy.    Teat:  R.  J.  Mbios,  Clerk,  Ac. 
1                          ByM.  A.Clahcy,  Ass'tClerk. 


IM  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  ^lecial  Term  for  Orphans'  Court  Business. 

Januaiv  4th.  1888. 

In  the  case  of  Anna  M.  Biaulsby  and  Ida  Corson,  Bxecu- 
^cn  of  George  Maulshy,  deceased,  the  Executeices  aforesaid 
hsve,  with  the  approval  ofthe  Court,  appointed  Friday,  the 
Mth  day  of  Febmanr,  A.  D.  1888,  at  11  o'clock  a.  m.,  for 
■skiag  payment  and  distribution  under  the  Court's  direc- 
uoaandcontn^  when  and  where  all  creditors  and  persons 
«ntiOed  to  dIsMbntive  shares  (or  legacies)  or  a  residue,  are 
ureby  notified  ta  attend  in  person  or  by  agent  or  attorney 
niy  aitthoriaed,  with  their  claims  against  the  estate  properly 
mahed;  otherwise  the  Bxecutricee  will  take  the  benefit  of 
tketew  sninsithem. 

Bmtidea  a  oopy  ot  thia order  be  published  onoea  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
totheaddday.  i--        •* 


Ho.1 


TbsL 


DOBSBT  OLAGETT,  Register  of  Wills. 
Ad.D«.18..  M.ASIIVOBD,  Pmctor. 


£egai  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

December  16th,  1887. 

In  the  case  of  James  W.  Sinclair.  Executor  of  Richard 
Cruit,  deceased,  the  Executor  afbresaidf  has,  with  the  approval 
of  the  Court,  appointed  Friday,  the  13th  day  of  January* 
A.  D.  188S,  at  11  o^dock  a.  m.,  for  making  payment  and  dis- 
tribution under  the  Court's  cUrection  ana  control,  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue,  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorised,  with  their 
claims  against  the  estate  properly  vouched;  otherwise  the 
Executor  will  take  the  l>enefit  of  the  law  against  them. 

ProTided  a  oopy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  R^>orter  prerioua 
to  the  said  day.  

51       Test.  DORSET  CLAGBTT,  Register  of  VHlls. 

No.  2684.  Ad.  D.  18.    Edwards  &  Babkabd,  Proctors. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

December  16th,  1887. 

In  the  matter  of  the  Orphan  Children  of  Martha  R.  Bakar, 
late  of  Washington,  D.  C,  deceased. 

Application  for  Letters  of  Guardianship  of  the  minor  chil- 
dren of  the  said  deceased  has  this  day  been  made  by  Charles 
J.  Columbus. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  18th  day  of  January,  1888,  next,  at  IS 
o'clock  m.,  to  show  cause  why  the  said  petitioner  should  not 
be  appointed  guardian  of  said  children  as  prayed. 

Provided  a  oopy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  xaw  Reporter  previous 
to  the  said  day. 

By  the  Court.  WM.  M.  MERRICK,  Justice. 

51       Test:  DORSET  CLAGETT,  Register  of  Wills. 

Rzohabdson  and  Eluot,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICTOF  COLUMBIA. 


The  21st  day  of  December,  1867. 
Albtrt  Glaaton  et  al. 

V. 

ComeUa  Pritcilla  Luce  et 


.J 


go.  10,847. 
quity  Docket  37. 


On  motion  of  the  plalntiflb,  by  Mr.  Hsnry  Wise  Oamett, 
their  solicitor,  it  is  ordered  that  the  defendants,  Cornelia 
Priscllla  Luce,  Bleecker  Luce,  Charlotte  E.  Luce,  Sarah  B.  Cooke 
and  Charies  M.  Cooke,  her  husband,  William  Luce,  Margaret  P. 
Rector  and  EUat  Rector,  cause  their  appearanoe  to  be 
entered  herein  on  or  before  the  first  rule  day  occurring  forty 
days  after  this  day:  othemrise  the  cause  vrill  be  proceeded 
with  as  in  case  or  default. 

Theobjectof  this  suit  is  to  obtain  a  decree  to  direct  de- 
fendants to  make  oonvevance  to  complainants  of  aU  the  legal 
intereM  or  estate  in  ana  to  parts  of  original  lots  one  (1)  and 
fifteen  (15),  in  square  two  hundred  and  twenty-two  (222),  in 
the  city  of  Washington,  District  of  Columbia,  which  may 
have  passed  to  them  or  any  of  them,  under  or  by  the  will  of 
John  B.  Luce,  deceased,  or  descended  to  them  or  any  of 
them  as  his  heirs-at^aw. 

By  the  Court.  WM.  M.  MERRICK,  Justice.  Ac 

True  Copy.    Test :  R.  J.  Mbigs,  Clerk.  Ac 

52  By  M.  A,  CLaMOY,  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  fbr  Orphans*  Court  Business. 

January  8d,  1888. 

In  the  case  of  Louisa  V.  Robinson,  Administratrix  of  David 
F.  Robinson,  deceased,  the  Administratrix  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  20th  day 
of  January,  A.  D.  1888,  at  iro'clocka.m.,  fbr  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby  noti- 
fied to  attend  in  person  or  by  affent  or  attorney,  dnly^author- 
ized,  with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Artminlstratrlr  will  take  the  benefit  of  the  law 
against  them.  -^ 

Provided  a  oopy  of  this  order  be  published  onoe  a  week  for 
three  weeJcsin  tne  Washington  Law  Reporter  previous  to  the 
said  day. 

1        T'est :  DORSBY  CLAGETT,  Register  of  Wills. 

No.  2flfi0.    Ad.  D.  18.     C.  K.  A  H.  8.  Matsbbws,  T 
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■    -    JANUARY  25. 1888 

Mr.  Justice  Lamar. 

Mr.  L.  Q.  O.  Lamar,  recently  appointed  by 
President  Cleveland  to  fill  the  place  upon  the 
bench  of  the  Supreme  Court  of  the  United 
States,  made  vacant  by  the  death  of  Mr.  Jostioe 
Woods,  entered  upon  the  duties  of  his  new  office 
on  Wednesday  last,  in  the  inresence  of  the  ftill 
bench. 

There  was  quite  a  large  attendance  of  mem- 
bers of  the  bar,  and  the  memorable  occasion 
was  purtioularly  graced  by  the  presence  of 
many  ladies. 

Promptly  at  12  o'clock  the  Justices,  wearing 
fheir  black  silk  robes,  filed  into  the  court  room 
firom  an  ante  chamber,  and  were  immediately 
followed  by  Mr.  Lamar,  who  wore  a  suit  of 
black,  and  took  his  seat  to  the  right  of  Mr.  Jus- 
tice Blatchford  and  beside  Mr.  J.  H.  McKenney, 
the  deris  of  the  court. 

The  customary  proclamation  of  the  assembling 
the  court  was  then  made,  viz. :  **  The  Honorable 
Chief  Justice  and  Associate  Justices  of  the  Su- 
preme Cpurt  of  the  United  States :  Oyez  1  byezi 
all  persons  having  business  before  the  Honorable 
Supreme  Court  of  the  United  States  are  admon- 
ished to  draw  near  and  give  their  attention,  for 
the  court  is  now  sitting.  God  save  the  United 
States  and  this  honorable  court" 

Chief  Justice  Waite  then  unrolled  a  large 
sheet  of  parchment,  and  announced  that  they 
had  received  the  commission  of  L.  Q.  C.  Lamar 
as  Associate  Justice  of  the  Court,  and  ordered 
that  it  be  read  by  the  clerk,  which  was  accord- 
ingly done. 

0  The  Chief  Justice  then  enquired:  <*Is  Mr. 
Lamar  ready  to  take  the  oath?"  Mr.  Lamar 
bowed,  and  indicated  that  he  was  ready.  Mr. 
McKenney  handed  him  a  parchment,  upon 
which  was  inscribed  the  following  oath : 

"I,  L  Q.  C.  Lamar,  do  solemnly  swear  that  I 
will  administer  justice  without  respect  to  per- 
sons, and  do  equal  right  to  the  poor  and  to  the 
rich,  and  that  I  will  foithfhlly  and  imi>artially 
discharge  and  perform  all  the  duties  incumbent 
<Hi  me  as  associate  Justice  of  the  Supreme  Court 
of  the  United  States,  according  to  the  best  of  my 
abilities  and  understanding  agreeable  to  the 


Constitution  and  laws  of  the  United  States,  so 
help  me  Gk>d." 

Mr.  Lamar  read  the  oath  in  a  dear  voice,  and 
in  completion  of  the  ceremcmy  kissed  the  bible, 
which  was  handed  him  by  the  clerk,  Mr.  Mo- 
Kenney.  The  newly  qualified  Justice  then  re- 
tired to  the  corridor  in  rear  of  the  bench,  where 
he  was  robed.  During  his  momentary  absence, 
the  court  and  entire  audience  rose  to  their  feet 
in  respectftd  welcome  and  recognition  of  the 
new  associate  Justice,  who  was  then  escorted  by 
Marshal  John  M.  Wright  to  his  seat  on  the  ex- 
treme left  of  the  Chief  Justice. 

The  Justices  all  bowed  to  their  new  associate, 
who  in  return  bowed  to  them  and  to  the  mem- 
bers of  the  bar  and  audience.  He  then  took  his 
seat  fhUy  invested  with  ''all  the  powers,  privi- 
leges and  emoluments"  of  his  high  office. 

The  Supreme  Court  now  sits  with  its  ftill 
compliment  of  nine  Justices,  for  the  first  time 
since  the  4th  of  May,  1885. 


Oorrection. 


The  opinion  of  the  Court  in  Qeneral  Term,  in 
the  case  of  Raub  v.  Barbour  (reported  in  last 
week's  issue),  was  rendered  by  Mr.  Justice 
Hagner.  By  an  oversight  of  the  printer,  his 
name  was  omitted. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

HUGH  MORTRAM  BROOKS,  Plaintiff  in  Er- 
ror, V.  THE  STATE  OF  MISSOURI,  Defend- 
ant in  Error. 

P.  W.  Fauntlbeoy  and  John  L  Mabtin  far 
plaintiff  in  error. 

Banton  G.  Boonb,  Attorney-General  of  Mis- 
souri, for  defendant  in  error. 

Motion  to  dismiss  writ  of  error  for  want  of 
Jurisdiction. 

Decided  January  2d,  1888. 
Chief  Justice  Waite,  in  announcing  the  de- 
cision of  the  court,  said:  "This  court  is  unable  to 
find  that  the  plaintiff  in  error  has  been  deprived 
of  any  right,  privilege  or  immunity  guaranteed 
to  him  by  thaConstitution  of  the  United  States, 
and  the  motion  to  dismiss  for  want  of  Jurisdic- 
tion is,  therefore,  granted." 

It  will  be  remembered  that  this  is  the  noted 
St.  Louis  murder  case,  in  which  it  was  chan^ 
that  the  defendant,  Brooks,  alias  W.  H.  L.  Max- 
well, on  the  5th  of  April  1885.  chloriformed 
and  murdered  his  Mend,  0.  Arthur  Preller,  in 
the  Southern  Hotel. 

The  defendant  then  went  to  San  Francisco, 
and  from  thence  sailed  to  Auklahd.  New  Zea- 
land, where  he  was  arrested  on  board  the  vessel 
just  as  he  was  about  to  land. 

Upon  the  arrival  of  the  officers  from  St  Louis 
he  was  taken  in  charge,  and  returned  with  them 
to  this  country  for  tnaL  He  was  skilfally  de- 
fended by  able  counsel,  who  took  the  pomtion 
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in  behalf  of  the  defendant,  that  the  death  of 
Preller  was  the  result  of  accident,  and  wholly 
unintentional  on  the  part  of  Brooks,  who  testi- 
fied substantially,  that  he  administered  the 
chloriform  to  Preller  in  the  performance  of  a 
surgical  operation,  and  with  the  consent  of  the 
deceased. 

The  trial  resulted  in  a  verdict  of  guilty  of 
murder  in  the  first  degree  and  a  death  sentence. 
The  rulings  of  the  trial  judge  were  affirmed  by 
the  Supreme  Court  of  the  State  of  Missouri ; 
and  from  there  it  was  taken  to  the  U.  S.  Supreme 
Court,  Mr.  Justice  Miller  having  signed  the 
citation  on  the  17th  of  August  last. 

The  decision  of  the  Supreme  Court  will  now 
be  certified  back  to  the  State  court,  and  the  de- 
fendant, unless  executive  clemency  intervene, 
will  in  all  probability  suffer  the  extreme  pen- 
alty of  the  law. 


MANDAMHS. 

THE  U.  S.  EX  REL.  J.  K.  McLEAN,  Plain tiflf  in 
Error,  v.  WILLIAM  P.  VILAS,  Postmaster- 
Gteneral. 
In  error  to  the  Supreme  Court  of  the  District 

of  Columbia. 

Decided  January  9,  1888. 

1.  There  is  no  statutory  duty  or  obligation  upon 
the  part  of  the  Postmaster-General  to  re-adjust 
salaries  of  postmasters  oftener  than  once  in  two  yeais. 

2.  In  special  cases  it  is  left  entirely  to  his  discre- 
tion, as  to  any  more  frequent  readjustment. 

3.  Where  the  record  shows  that  there  were  not 
returns  from  the  plaintiff's  post-office  for  two  years  i 
preceding  his  depoand  for  readjustment,  there  is  no 
duty  requiring  the  Postmaster-General  to  comply 
with  the  demand. 

Application  for  writ  of  mandamus  to  require 
the  Postmaster-General  to  readjust  the  salary  i 
of  the  petioner. 

8.  F.  Phillips  and  H.  Spalding,  for  plaintiff" 
•in  error. 

A.  H.  Garland,  Attorney-General,  and  Rob- 
ert A.  Howard  and  Edwin  E.  Bryant,  Assist- 1 
ant  Attorneys-General,  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  District  of  Columbia.  | 

In  the  case  of  United  States  v.  McLean,  96 
U.  S.,  760,  will  be  found  the  report  of  the  deci- 
sion of  this  court  in  an  action  instituted  by  the 
present  T^intifl"  in  error  against  the  United 
States.  The  appeal  was  taken  from  a  judgment 
of  the  Court  of  Claims  in  f3a,vor  of  McLean  for 
the  sum  of  |669.60,  for  compensation  as  deputy 
postmaster  at  Florence.  Kansas,  fVom  April  14, 
1871,  to  Julv  1,  1872,  which  was  rendered  on  the 
the  ground,  that  he  was  entitled  to  a  readjust- 
ment of  his  salary  by  the  Postmaster-General 
for  the  period  between  those  dates,  and  that  if, 
such  readjustment  had  been  made  his  salary ' 
would  have  been  increased  by  the  amount  for 
which  the  court  rendered  judgment  in  his  favor.  I 

This  court,  however,  held  on  the  appeal  that  i 
the  Court  of  Claims  could  not  perform  the  duty 
of  readjusting  the  salary  under  the  acts  which' 
conferred  that  power  on  the  Postmaster-Gene- ' 
ral,  and  that  there  was  no  legal  liability  against  | 


the  United  States  for  the  amount  claimed  by 
him  until  that  officer  had  readjusted  the  salary 
in  accordance  with  those  acts  of  Congress.  In 
its  opinion  the  court  suggested  that  if  the  exe- 
cutive officer  failed  to  do  his  duty  in  that  res- 
pect he  might  be  constrained  by  a  mandamus  to 
perform  it. 

Action  upon  this  suggestion,  and  under  the 
Act  of  Congress  of  March  3,  1883,  which  author- 
ized and  directed  the  Postmaster-General,  in 
proper  cases,  to  make  readjustments  of  salaries 
which  should  act  retrospectively,  Mr.  McLean 
made  a  demand  upon  that  officer,  indeed,  he 
made  two  demands,  one  upon  Postmaster-Gene- 
ral Gresham,  and  the  other  upon  Postmaster- 
General  Vilas,  for  such  a  readjustment  Both 
of  these  officers  declining  to  comply  with  Ins 
demand,  he,  on  the  4th  day  of  August,  1886, 
commenced  the  present  suit  in  the  Supreme 
Court  of  the  District  of  Columbia  by  filing 
therein  his  petition  for  a  writ  of  mandamus. 

This  petition  alleges  that  McLean  served  as  a 
postmaster  of  the  fifth  class  at  Florence,  Kan- 
sas, from  or  prior  to  April  14,  1871,  to  June  3a 
1872,  and  made  fiiU  returns  of  the  business  and 
receipts  of  his  office  on  the  last  day  of  each 
quarter  to  the  officer  dasignated  by  law  to  re- 
ceive such  returns ;  that  upon  the  returns  made 
on  the  30th  of  June,  1871,  he  was  allowed  and 
paid  a  salary  of  $1.48,  and  that  if  paid  in  com- 
missions upon  said  returns,  under  the  Act  of 
1854,  he  would  have  received  $89.12.  He  ftirther 
declares  that  upon  all  the  returns  made  by  him 
between  July  1,  1871,  and  July  1,  1872,  he  was 
allowed  and  paid  a  salary  of  $7.00,  and  that  if 
he  had  been  paid  in  commissions  upon  said  re- 
turns, under  the  Act  of  1864,  he  would  have 
received  $568.64.  He  also  alleges  that  the  Post- 
master-General reftised  to  readjust  his  salary  as 
such  postmaster  during  his  said  term  of  service, 
whereby  he  had  been  unable  to  recover  his  just 
compensation  in  the  Court  of  Claims ;  and  flir- 
ther,  that  under  the  Act  of  March  3,  1883  (22 
U.  S.  Stats,  at  Large,  487),  he  did,  in  writing, 
present  his  application  for  such  readjustment 
to  William  F.  Vilas,  Postmaster-General,  who 
refused  to  readjust  his  ^lary  for  the  term  of 
service  between  April  14,  1871,  and  July  1,  1872, 
or  for  any  part  of  that  term ;  and,  therefore, 
prays  the  court  for  a  writ  of  mandamus  to  com- 
pel this  readjustment 

An  amended  petition  was  filed  in  the  lower 
court,  a  demurrer  to  the  petition  as  thus 
amended  was  overruled,  and  the  respondent 
then  filed  pleas  to  the  jurisdiction  of  the  court 
to  issue  a  mandamus  in  the  case.  He  also  file^ 
a  very  elaborate  answer,  in  which  many  de- 
fences were  set  out,  and  among  others  a  denial 
that  by  a  true  construction  of  the  statutes  by 
which  he  was  governed  in  the  matter  of  the  re- 
adjustment of  salaries  of  postmasters,  the  plain- 
tiff is  now  or  ever  was  entitled  to  such  a  read- 
justment The  court  below,  having  issued  a 
rule  to  show  cause  why  a  mandamus  should  not 
issue,  to  which  these  defences  on  the  part  of  the 
Postmaster-General  were  set  up,  on  final  hear 
ing  decided  in  his  favor,  and  discharged  the 
rule.  To  that  judgment  the  present  writ  of 
error  is  directed. 

Before  proceeding  to  examine  with  minute- 
ness the  various  statutes  on  which  the  argu- 
ments turn,  it  may  be  well  to  state  in  condensed 
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Bha^  the  two  propositioiis  relied  on  by  the  con- 
testmg  parties  growing  out  of  the  construction 
of  these  statutes. 

Counsel  for  the  defendant  assert  the  propo- 
sition that,  under  the  statutes  on  this  subject, 
which  will  hereafter  be  referred  to,  there  was  no 
obligation  resting  upon  the  Postmaster-Qeneral 
to  readjust  the  salaries  of  these  officers  ofbener 
than  once  in  two  years ;  that  such  readjustment, 
when  it  took  place,  could  only  establish  the 
amount  of  the  salary  for  two  years  thereafter, 
and  that  no  such  readjustment  could  be  made 
unless  there  were  quarterly  returns  for  two 
years  preceding  such  readjustment  on  which  it 
oould  be  based. 

Gounsel  for  the  plaintiff,  on  the  other  hand, 
insist  that  whenever,  upon  the  filing  of  any 
quarterly  return  by  a  postmaster  of  the  third, 
fourtli  or  fifth  class,  it  is  shown  that  the  salary 
allowed  is  ten  per  cent,  less  than  it  would  be  on 
the  basis  of  commissions  under  the  Act  of  1854, 
then  the  Postmaster-Gtoneral  shall  review  and 
readjust  his  salary  under  the  provisions  of  the 
Act,  and  •that  this  duty  devolves  upon  him  at 
ihe  end  of  every  quarter  when  the  return  of  the 
postmaster  for  that  quarter  shows  this  condition 
of  afiSairs;  so  that  he  is  compelled,  by  this  con- 
atruction  of  the  law,  to  make  this  readjustment 
four  times  a  year  if  the  returns  justify  it,  in- 
stead of  once  eveiy  two  years,  as  the  counsel 
for  the  Postmaster-Qeneral  contend. 

Prom  the  beginning  of  the  Government  down 
to  the  year  1864  postmasters  were  paid  by  com- 
missions on  the  receipts  at  their  offices,  ascer- 
tained by  their  quarterly  returns  of  the  moneys 
received  for  postage  stamps,  box  rents,  &c. 
Until  1836  all  postmasters  were  appointed  by 
tiie  Poslanaster-General,  and  were  thence  called 
deputy  postmasters.  So  much  of  the  statute  of 
Jane  22,  1854,  as  is  pertinent  to  the  considera- 
tion of  tills  case,  is  here  inserted : 

"That  in  place  of  the  compensation  now  al- 
lowed deputy  postmasters  the  Postmaster-Qen- 
eral be,  and  he  is  hereby,  authorized  to  allow 
tiiem  commissions  at  the  following  rates  on  the 
postage  collected  at  their  respective  offices,  in 
each  quarter  of  the  year,  and  in  due  proportion 
for  any  period  less  than  a  quarter,  viz.: 

''On  any  sum  not  exceedmg  one  hundred  dol- 
lars, sixt^  per  cent.;  but  any  postmaster  at 
Whose  office  the  mail  is  to  arrive  regularly  be- 
tween the  hours  of  nine  o'clock  at  night  and 
five  o'clock  in  the  morning,  may  be  allowed 
seventy  per  cent,  on  the  first  hundred  dollars ; 

**On  any  sum  over  and  above  one  hundred 
dollars,  and  not  exceeding  four  hundred  dol- 
lars, fifty  per  cent.; 

^  On  any  sum  over  and  above  four  hundred 
dollars,  but  not  exceeding  twenty-four  hundred 
dollars,  forty  per  cent.; 

**And  on  all  sums  over  twentv-four  hundred 
dollars,  fifteen  per  cent."  10  tJ.  S.  Stats,  at 
Large,  298. 

In  1864  Congress  changed  this  system  of  al- 
lowing commissions  on  the  amounts  received 
by  the  postmasters  as  their  compensation,  and 
determmed^  that  it  should  be  a  fixed  salary  in 
Ilea  of  euch  commissions,  and  also  divided  these 
officials  into  five  classes.  So  much  of  this  stat- 
ute as  is  necessary  to  be  considered  in  this  con- 
nection is  here  inserted : 

'*Ssx;.  1.  That   the   annual  compensation  of 


}>08tmasters  shall  be  at  a  fixed  salary,  in  lieu  of 
commissions,  to  be  divided  into  five  classes,  ex- 
clusive of  the  postmaster  of  the  city  of  New 
York. 

''Postmasters  of  the  first  class  shall  receive 
not  more  than  four  thousand  dollars,  nor  lesiB 
than  three  thousand  dollars ; 

"  Postmasters  of  the  second  class  shall  receive 
less  than  three  thousand  dollars,  and  not  less 
than  two  thousand  dollars ; 

"Postmasters  of  the  third  class  shall  receive 
less  than  two  thousand  dollars,  and  not  less 
than  one  thousand  dollars ; 

"Postmasters  of  the  fourth  class  shall  receive 
less  than  one  thousand  dollars,  and  not  less 
than  one  hundred  dollars ; 

"Postmasters  of  the  fifw  dass  shall  receive 
less  than  one  hundred  dollars. 

"  The  compensation  of  the  postmaster  of  New 
York  shall  be  six  thousand  dollars  per  annum, 
to  take  effect  on  the  first  day  of  July,  eighteen 
hundred  and  sixty-four ;  and  the  compensation 
of  postmasters  of  the  several  classes  aforesaid 
shall  be  established  by  the  Postmaster-Qeneral 
under  the  rules  hereinafter  provided. 

"Whenever  the  compensation  of  postmasters 
of  the  several  offices  (except  the  office  of  New 
York)  for  two  consecutive  years  next  preced- 
ing the  first  day  of  July,  eighteen  hundred  and 
sixty-four,  shall  have  amounted  to  an  average 
annual  sum  not  less  than  three  thousand  dol- 
lars, such  offices  shall  be  assigned  to  the  first 
class ;  whenever  it  shall  have  amounted  to  less 
than  three  thousand  dollars,  but  not  less  than 
two  thousand  dollars,  such  offices  shall  be  as- 
signed to  the  second  class ;  whenever  it  shall 
have  amounted  to  less  than  two  thousand  dol- 
lars, but  not  less  than  one  thousand  dollars, 
such  offices  shall  be  assigned  to  the  third  class ; 
whenever  it  shall  have  amounted  to  less  than 
one  thousand  dollars,  but  not  less  than  one 
hundred  dollars,  such  offices  shall  be  assigned 
to  the  fourth  class ;  and  wherever  it  shall  have 
amounted  to  less  than  one  hundred  dollars, 
such  offices  shall  be  assigned  to  the  fifth  class. 

"To  offices  of  the  first,  second,  and  third 
classes  shall  be  severally  assigned  salaries,  in  - 
even  hundreds  of  dollars,  as  nearly  as  practi- 
cable in  amount  the  same  as,  but  not  exceeding, 
the  average  compensation  of  the  postmasters 
for  the  two  years  next  preceding ;  and  to  offices 
of  the  fourth  class  shall  be  assigned  severally 
salaries,  in  even  tens  of  dollars,  as  nearly  as 
practicable  in  amount  the  same  as,  but  not  ex- 
ceeding, such  avers^e  compensation  for  the  two 
years  next  preceding;  and  to  offices  of  the 
fifth  class  shall  be  severally  assigned  salaries, 
in  even  dollars,  as  nearly  as  practicable  in 
amount  the  same  as,  but  hot  exceeding,  such 
average  compensation  for  the  two  years  next 
preceding. 

"  Whenever  returns  showing  the  average  of 
annual  compensation  of  postmasters  for  the 
two  years  next  preceding  the  first  day  of  July, 
eighteen  hundred  and  sixty-four,  shall  not  have 
been  received  at  the  Post  Office  Department  at 
the  time  of  adjustment,  the  same  may  be  esti- 
mated by  the  Postmaster-Qeneral  for  ihB  pur- 
gose  of  adjusting  the  salaries  of  postmasters 
erein  provided  for. 

"  And  it  shall  be  the  duty  of  the  Auditor  of 
the  Treasury  for  the  Post  Office  Department  to 
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obtain  flrom  postmasters  their  qaarterly  ao- 
counts  with  the  vouchers  necessary  to  a  correct 
adjustment  thereof,  and  to  report  to  the  Post- 
master-(General  all  failures  of  postmasters  to 
render  such  returns  within  a  proper  period 
after  the  close  of  each  quarter. 

''Sbo.  2.  That  the  Postmaster-General  shall 
review  once  in  two  years,  and  in  special  cases, 
upon  satisfactory  representation,  as  much  Often- 
er  as  he  mav  deem  expedient,  and  readjust,  on 
the  basis  of  the  preceding  section,  the  salary 
assigned  by  him  to  any  office :  but  any  change 
made  in  such  salary  shall  not  take  effect  until 
the  first  day  of  the  quarter  next  following  such 
order,  and  all  orders  made  assigning  or  chang- 
ing salaries  shall  be  made  in  writine  and  re- 
corded in  his  joumaL  and  notified  to  the 
Auditor  for  the  Post  Office  Department 

"  Sbo.  3.  That  salaries  of  the  first,  second,  and 
third  classes  shall  be  adjusted  to  take  effect  on 
the  first  day  of  July,  eighteen  hundred  and 
sixty-four,  and  of  the  fourth  and  fifth  classes  at 
the  same  time  or  at  commencement  of  a  quarter 
as  early  as  practicable  thereafter. 

"Sbo.  4.  That  at  offices  which  have  not  been 
established  for  two  vears  prior  to  the  first  of 
July,  eighteen  hundred  and  sixty-four,  the 
salary  may  be  adjusted  upon  a  satisfoctory  re- 
turn by  the  postmaster  of  tne  receipts,  expendi- 
tures, and  business  of  his  office."  13  Stats,  at 
Large,  335. 

By  the  Act  of  June  12, 1866,  this  act  of  1864 
was  amended  by  adding  the  following  proviso 
to  its  second  section : 

"Provided,  That  when  the  quarterly  returns 
of  any  postmaster  of  the  thircL  fourth,  or  fifth 
class  show  that  the  salary  allowed  is  ten  per 
centum  less  than  it  would  be  on  the  basis  of 
commissions  under  the  Act  of  1854,  fixine  com- 
I>ensation,  then  the  Postmaster-General  shall 
review  and  rea<yust  under  the  provisions  of  said 
section."    14  U.  S.  Stats,  at  Large,  60. 

The  law  stood  on  these  enactments  during  the 
period  of  McLean's  service,  except  that  by  the 
consolidating  statute  of  June  8,  1872.  17  U.  S. 
Btats.  at  Large,  283.  The  readjustment  of  sala: 
ries  was  only  obligatory  when  the  compensa^ 
tion  was  twenty  per  cent,  instead  often  per 
cent.,  less  than  it  would  have  been  under  the 
Act  of  1854.    Its  language  is  as  follows : 

"Sec.  82.  That  the  salariesofpostmastersshall 
be  reacyusted  by  the  Postmaster-Gtoneral  once 
in  two  years,  and  in  special  cases  as  much 
oftener  as  he  may  deem  expedient :  and  when 
the  quarterly  returns  of  any  postmaster  of  the 
third,  fourth,  or  fifth  class  show  that  the  salary 
allowed  is  twenty  per  centum  less  than  it  would 
be  on  a  basis  of  commission,  the  Postmaster- 
General  shall  readjust  the  same." 

The  Act  of  March  3, 1883,  which  authorized 
and  directed  the  Postmaster-General  to  read- 
Just  the  salaries  of  all  postmasters  and  late  post- 
masters of  the  third,  fourth,  and  fifth  classes  as 
follows : 

"  That  Che  Postmaster-General  be,  and  he  is 
hereby  authorized  and  directed  to  readjust  the 
salaries  of  all  postmasters  and  late  postmasters 
of  the  third,  fourth,  and  fifth  classes,  under  the 
classification  provided  for  in  the  Act  of  July  1, 
186^  whose  salaries  have  not  heretofore  been 
readjusted  under  the  terms  of  section  8  of  the 
Act  of  June  12, 1866,  who  made  sworn  returns 


of  receipts  and  business  for  readjustment  of 
salary  to  the  Postmaster-General,  the  First 
Assistant  Postmaster-General,  or  the  Third  As- 
sistant Postmaster-General,  or  who  made  quar- 
terly returns  in  conformity  to  the  then  existing 
laws  and  regulations,  showine  that  the  salary 
allowed  was  ten  per  centum  less  than  it  would 
have  been  upon  the  basis  of  commissions  under 
the  Act  of  1854 ;  such  readjustments  to  be  made 
in  accordance  with  the  mode  presented  in  sec- 
tion 8  of  the  Act  of  June  12,  1866,  and  to  date 
from  the  beginning  of  the  quarter  succeeding 
that  in  which  such  sworn  returns  of  receipts 
and  business,  or  quarterly  returns,  were  made : 
Provided,  That  every  readjustment  of  salary 
under  this  act  shall  be  upon  a  written  applica- 
tion, signed  by  the  postmaster  or  late  post- 
master, or  legal  representative,  entitled  to  said 
readjustment;  and  that  each  payment  made 
shall  be  by  warrant  or  check  on  the  Treasurer 
or  some  assistant  treasurer  of  the  United  States, 
made  payable  to  the  order  of  said  applicant, 
and  forwarded  by  mail  to  him  at  the  post-office 
within  whose  delivery  he  resides,  and  which 
address  shall  be  set  forth  in  the  application 
above  provided  for."  22  U.  S.  Stats,  at  Large, 
487. 

With  the  answer  of  the  Postmaster-General 
are  presented  as  exhibits  two  opinions  of  At- 
torney-General Brewster,  given  m  response  to 
re<juests  of  the  Postmaster-General;  also  an 
opmion  by  the  Assistant  Attorney-Qeneral  for 
the  Post  Office  Department,  and  the  opinion  of 
Postmaster-General  Gresham  in  a  letter  to  the 
Hon.  Frank  Hatton,  First  Assistant  Postmaster- 
General.  All  of  these  sustain  the  proposition 
already  stated  on  behalf  of  the  defendant. 

These,  with  the  argument  of  counsel,  and  the 
briefs  now  before  us,  cover  the  whole  field  of 
controversy.  Many  objections  are  taken  by 
the  counsel  for  the  defendant  which  would  be 
worthy  of  serious  consideration  if  it  were  neces- 
sary to  decide  them,  but  as  we  agree  with  the 
Postmaster-General  in  such  a  construction  of 
these  statutes  as  shows  that  they  imposed  no 
obligation  upon  him  to  make  the  readjustment 
of  salary  claimed  by  the  plaintiff,  and  as  this 
goes  to  the  merits  of  the  controversy,  we  prefer 
to  rest  the  case  on  this  point  without  any  con- 
sideration of  the  others. 

Upon  a  very  carefdl  examination  of  these 
statute  we  are  forced  to  the  conclusion  that 
the  legislature  in  these  enactments  did  not  con- 
template a  readjustment  of  the  salaries  of  any 
of  these  officers  oftener  than  once  in  two  years, 
as  a  legal  duty  or  obligation  upon  the  part  of 
the  Postmaster-General.  It  is  true,  undoubt- 
edly, that  many  cases  of  hardship  might  arise 
for  want  of  a  more  firequent  adjustment.  In 
towns  where  the  population  and  business  grew 
very  rapidly  an  adjustment  made  at  a  time 
when  the  compensation  would  amount  to  three 
or  four  dollars  a  quarter  might  be  very  inade- 
quate, when,  if  readjusted  according  to  the 
later  returns,  the  salary  might  amount  to  six  or 
eight  hundred  dollars  per  annum,  while  the 
officer,  if  he  served  at  all,  would  be  compelled 
to  serve  at  the  inconsiderable  compensation 
originally  established. 

The  answer  to  this  suggestion  is,  that  the 
Postmaster-General  was  expressly  authorized 
within  his  discretion,  to  make  readjustments  in 
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special  cases,  upon  satisfactory  representations, 
as  much  ofbener  as  be  mieht  deem  expedient 
The  very  fiu5t  that  this  discretion  was  left  to 
him  in  Uiese  special  cases,  and  the  rule  which 
should  govern  nim  in  the  exercise  of  that  power, 
was  left  to  his  sense  of  right  and  propriety,  is 
an  argument  against  the  necessity  of  any  more 
frequent  readjustment  than  once  in  two  years, 
as  a  positive  auty  arising  from  proper  construc- 
tion of  the  statutes. 

The  Act  of  1864,  which  abolished  the  system 
of  compensation  by  a  fixed  commission  on  all 
the  receipts  at  the  post  office,  evidently  adopted 
a  principle  of  estabUsbing  a  salary  for  two  years, 
which  was  to  be  fixed  by  a  relation  in  each  of  the 
five  classes  of  postmasters,  to  the  amount  re- 
ceived at  those  offices.  It  enacts  that  the  com- 
pensataon  of  the  postmasters  of  the  several 
offices,  except  the  office  at  New  York,  for  ttie 
two  consecutive  years  next  preceding  the  first 
day  of  Julv,  1864,  shall  be  the  basis  at  which  the 
salaries  of  those  offices  shall  be  fixed  for  the 
next  two  years.  The  second  section  declares 
that  the  Postmaster-Qeneral  shall  review  once 
in  two  years,  and,  in  special  cases,  upon  satis- 
f^tory  representation,  as  much  ofbener  as  he 
may  deem  expedient,  and  readjust,  on  the  basis 
of  the  preceoing  section  and  of  the  rates  tiiere 
fixed,  the  salanr  assigned  by  him  to  any  office : 
and  that  any  change  made  in  such  salsury  shall 
not  take  effect  until  the  first  day  of  the  quarter ! 
next  following  such  order.  { 

Here  is  a  very  clear  statement  that  the  salaries 
of  these  offices  are  to  be  fixed  once  in  two  years, 
that  this  shall  be  done  by  the  Postmaster  Qen- 
eraL  and  that  it  shall  be  based  upon  the  receipts 
at  tnoee  offices  for  the  two  consecutive  years 
next  preceding  the  time  when  it  is  made.    The 
manifest  purpose  of  this  statute  is,  first,  toj 
change  the  compensation  of  the   postmaster 
from  a  mere  fixed  commission  on  the  receipts  of 
his  office  to  a  regular  salary;  second,  that  this ' 
salary  shall  be  fixed  for  a  period  of  two  years  * 
pit)spectively;  and  tMrd,  that,  owing  to  the' 
varying  amount  of  receipts  at  post  offices,  which  ! 
may  rapidly  grow,  the  Postmaster-General  is ' 
required  to  make,  on  the  basis  already  given,  a ! 
readjustment  once  in  two  years.    If,  as  already  I 
said,  cases  of  great  hardship,  where  there  is  a ' 
sadden  increase  of  business,  seem  to  demand  a 
more  frequent  readjustment,  the  power  to  do 
this  is  left  with  the  Postmaster-General,  but 
rests  entirely  in  his  discretion. 

The  statutory  provision  on  which  it  is  asserted 
that  a  change  of  this  rule  rests,  so  that  it  is  the 
daty  of  the  Postmaster-General  to  make  a  re- 
adjustment at  the  end  of  any  quarter  where  the 
retom  from  an  office  shows  that  the  salary  al- 
lowed is  ten  per  cent,  less  than  it  would  bie  on 
the  basis  of  the  commissions  under  the  Act  of 
1854,  is  the  proviso  found  in  section  eight  of  the 
Act  of  1866,  which  reads  as  follows :  "Provided, 
that  when  the  quarterly  returns  of  any  post- 
master of  the  third,  fourth  or  fifth  class  show 
that  the  salary  allowed  is  ten  per  centum  less  | 
than  it  would  be  on  the  basis  of  commissions ! 
under  the  Act  of  1854  fixing  compensation,  then 
the  Postmaster-Cteneral  BhaXl  review  and  read-  ! 
jost  under  the  provisions  of  said  section." 

What  Quarterly, returns  are  here  meant,  as 
showing  tnat  the  salary  is  ten  per  cent,  less  than  I 
the  commissions  under  the  Act  of  1854  ?    The 


argument  of  counsel  is.  that  when  anv  one 
quarterly  return  shall  snow  this  condition  of 
affairs  the  Postmaster-General,  on  the  request 
of  the  postmaster,  must  make  a  readjustoaent, 
but  such  is  not  the  language  of  the  statute. 
The  expression  used  is,  "wnen  the  quarterly 
returns"  shall  show  this,  and  inasmuon  as  the 
law  had  already  established  that  readjustments 
must  be  made  on  the  basis  of  the  quarterly  re* 
turns  for  two  years,  it  is  reasonable  to  suppose 
that  that  was  the  meaning  of  Congress  in  this 
proviso. 

To  require  the  Postmaster-General,  who  alone 
can  make  these  readjustments,  to  act  upon  every 
case  where  the  last  quarter! v  return  shows  a 
case  for  a  readjustment,  would  be  imposing  a 
duty  which  it  would  be  impossible  for  one  man 
to  perform,  and  which  in  itself  would  be  an  in- 
convenience not  justified  by  any  benefit  to  the 
incumbents  of  such  offices.  This  compensation 
mi^ht  vacillate  every  quarter.  A  salary  might 
be  mcreased  one  quarter,  and  it  might  be  proper 
to  diminish  it  the  next;  so  that,  instead  of 
having  a  salary,  or  yearly  compensation,  as  we 
think  the  spirit  of  all  the  statutes  requires,  and 
as  it  must  be  prospective,  it  would  be  in  the  end 
paying  a  man  for  a  future  quarter  a  compensa- 
tion which  he  had  earned  on  a  past  quarter. 
The  whole  spirit  of  the  statutes  seems  to  imply 
that  the  retoms  for  the  past  two  years  are  to  be 
taken  as  the  best  conjectural  basis  that  can  be 
obtained  for  fixing  the  salary  for  two  years  in 
the  future.  Before  we  can  adopt  such  a  con- 
struction, therefore,  as  is  contended  for  by 
plaintiff's  counsel,  words  imperatively  declar- 
ing such  a  proposition  should  be  found  in  the 
statutes. 

The  language  which  is  used  in  the  proviso,  in- 
stead of  declaring,  as  could  easily  have  been 
done,  that  the  return  of  every  quarter  shall  be 
the  basis  upon  which  to  determine  the  compen- 
sation of  tne  officer  for  the  next  succeeoing 
quarter,  is  "that  when  the  quarterly  returns  of 
any  postmaster"  of  the  classes  specified  "show 
that  the  salary  allowed  is  ten  per  centum  lees 
than  it  would  be  on  the  basis  of  commissions 
under  the  Act  of  1854,  fixing  compensation,  then 
the  Postmaster-General  shall  review  and  read- 
just the  salary  under  the  provisions  of  said  sec- 
tion." The  provisions  of  that  section^  as  we 
have  already  seen,  direct  the  Postmaster-Gen- 
eral to  review  and  readjust  the  salaries  of  post- 
masters once  in  two  years,  except  in  special 
cases,  upon  the  basis  of  the  preceding  section, 
namely,  section  2  of  the  Act  of  1864. 

That  basis  of  the  preceding  section  is  the  re- 
turns for  the  two  years  consecutively  preceding 
the  readjustment  So  that,  taking  the  use  of 
the  plural,  "quarterly  returns,"  instead  of  the 
singular,  any  quarterly  return ;  taking  the  refer- 
ence to  the  second  section  of  the  Act  of  1864, 
which  is  the  basis  of  the  whole  system,  as  the 
provision  under  which  the  readjustment  shall  be 
made,  and  the  clear  statement  of  that  section 
that  the  review  shall  be  made  once  in  two  years, 
and  shall  be  based  on  the  provisions  of 'section 
one  of  the  same  statute,  which  requires  returns 
of  two  consecutive  years,  we  do  not  think  that 
the  proviso  is  fkirly  susceptible  of  the  construc- 
tion which  counsel  for  plaintiff  claim  for  it. 

If  that  construction  be  a  sound  one,  the  salary 
for  the  first  quarter  under  it  might  not  be  half 
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as  much  as  would  be  a  proper  oompensation  for 
the  preceding  quarter  on  the  same  basis,  and 
the  return  of  a  postmaster  for  the  quarter  on 
which  this  basis  may  be  made,  while  doing  him 
no  good,  might  produce  a  very  exaggerated 
salary  for  the  man  who  should  suoceea  him  at 
the  end  of  the  quarter.  We  see  nothing  in  this 
construction  which  commends  it  to  the  wisdom 
of  Congress,  and  we  see  nothing  in  the  langua^ 
used  by  Congress  which  requires  it.  It  is  m 
conflict  with  the  opinions  of  the  two  able  Post- 
masters-General who  have  had  the  Question  un- 
der consideration,  as  well  as  with  those  of  the 
Attorney-General  and  his  assistant,  and  it  is  also 
opposed  to  our  own  Judgment  of  its  fair  mean- 
ing, taken  in  connection  with  the  whole  legisla- 
tion on  the  subject. 

Ab  the  record  shows  that  there  were  not  re- 
turns from  the  post  office  of  the  plaintiff  for  two 
years  preceding  the  time  when  he  demanded 
that  a  readjustment  should  take  place,  and  also 
that  a  reacyustment  was  made  for  the  period 
from  July  1,  1872,  to  July  1,  1874,  it  is  obvious, 
according  to  this  construction  of  the  statutes, 
that  there  is  no  duty  on  the  Postmaster-General 
to  make  the  readjustment  asked  for. 

The  Judgment  of  the  Supreme  Court  of  the 
District  of  Columbia  is,  therefore,  affirmed. 


Supreme  Court  of  the  District  of  Columbia. 

GENERAL  TERM. 


Rbpobtbd  bt  Fbanxun  H.  Macxbt. 
THE  PHCENIx"rabN  COMPANY 

V. 

THE  RICHMOND. 

Equity.    No.  9,144. 
(  Decided  November  80.  1887. 
<  The  Chief  Justice,  and  Justices  Haoner  and 
I     James  sitting. 

1.  A  recorded  notice  of  intention  to  hold  a  mechanic's 
lien,  which  states  plainly  the  intention  of  the  claim- 
ant to  hold  a  lien  upon  the  building,  clearl?  de- 
scribes the  propertj  and  specifically  sets  forth  the 
amount  clairoea  and  the  character  of  the  demand, 
is  sufficient,  though  there  be  no  formal  caption,  or 
although  the  caption  may  not  be  in  all  particulars 
critically  correct. 

2.  Section  698,  R.  S.  D.  C,  makes  the  date  of  the 
completion  of  the  building  the  point  from  which 
the  time  for  the  filing  of  the  notice  of  the  lien  is  to 
be  reckoned,  and  not  the  completion  of  the  work. 

8.  Where  an  objection  that  the  notice  of  lien  was 
not  filed  in  time  has  been  waived  by  the  defendant 
in  the  lower  courts,  he  cannot  afterwards  raise  it 
on  the  hearing  of  the  appeal. 

4.  A  contract  to  well  ana  sufficiently  heat  a  building 
about  to  be  built,  is  performed  when  the  machinery 
and  equipments  furnished  are  sufficient  in  quality, 
size  and  power  to  heat  the  building  as  the  same  was 
exhibited  in  the  plans  shown  to  the  contractor. 
The  Case  is  stated  in  the  opinion. 
R.  B.  Lines  for  complainant. 
Jakes  M.  Johnston  for  defendant 
Mr.  Justice  Haoner  delivered  the  opinion  of 

court. 
In  the  spring  of  1888,  F.  H.  Paine,  the  owner 

of  lots  at  the  N.  E.  comer  of  H  and  17th  streets 


N.  W.,  in  this  city,  undertook  the  erection  of  a 
large  building  thereon,  to  be  occupied  as  an 
apartment  house ;  and  in  April  of  that  year  a 
contract  in  writing  was  entered  into  between 
him  and  the  complainants,  a  manufocturing 
firm  of  Trenton,  N.  J.,  to  construct  a  steam 
heating  apparatus  in  the  new  building,  for  the 
sum  of  |3,500.  Paine  afterwards  sold  the  prop- 
erty to  an  association  incorporated  in  New 
York  under  the  name  of  "The  Richmond," 
which  accepted  all  the  obligations,  and  became 
entitled  to  all  the  benefits  of  Paine's  contract. 
The  complainants  placed  in  the  building  all  the 
materials  requisite  for  the  work,  and  received 
$1,700  on  account  They  proceeded  with  the 
work,  and  also  performed  extra  wor^  for  an 
agreed  price,  but  dissensions  arose  between 
them  and  the  owners,  who  daimcMl  that  the 
work  had  not  been  properly  done,  and  reftised 
on  that  ground  to  complete  the  payment 
Finally,  on  the  6th  of  June,  1884,  the  following 
notice  of  an  intention  to  hold  a  mechanic's  lien 
on  the  building  was  filed  in  the  office  of  the 
clerk  of  this  court : 

The  Phcenix  Iron  Company,  a  corporation 
un4er  the  laws  of  New  Jersey,  Claimant, 

V. 

John  H.  Hanna  and  Mahlon  Ashfobd,  Trus- 
tees of  The  Richmond,  Owner. 
890.    Notice  of  Lien. 

Notice  is  hereby  given  that  we  intend  to  hold 
a  mechanics'  lien  upon  parts  of  lots  numbered 
23  and  24  in  W.  B.  Hill's  trustees  and  others 
subdivision  of  lots  in  square  numbered  165, 
being  100  feet  on  17th  street  by  30  feet  on  H 
street  N.  W.,  on  the  N.  E.  comer  of  said  streets, 
in  the  city  of  Washington,  in  the  District  of 
Columbia,  and  the  building  thereon,  for  the 
sum  of  two  thousand  three  hundred  and  thirty- 
seven  10-100  dollars  (|2,337.10),  due  to  us  from 
the  owners  thereof,  for  labor  upon  and  materials 
furnished  by  us  in  the  construction  and  repairs 
of  heating  apparatus  of  said  building  under  and 
by  virtue  of  a  contract  with  said  owners  by  their 
agent  \ 

The  Phcendc  Ibon  Company, 

ClaimanU 
pr.  Robert  B.  Lines, 

Attorney, 

The  present  bill  was  afterwards  filed  for  the 
enforcement  of  the  lien.  After  the  defendants 
had  answered,  the  cause  was  referred  by  the 
justice  holding  the  equity  term  to  the  auditor, 
to  ascertain  and  report  m>m  the  evidence  what 
amounts,  if  any,  had  been  expended  by  defend- 
ant to  supply  work  which  should  have  been 
done  by  complainant  under  the  contract,  or  to 
make  good  work  defectively  done  by  complain- 
ant; and  what  fUrther  sum,  if  any,  it  would  be 
necessary  to  expend  to  supply  work  omitted, 
and  to  remedy  work  defectively  performed  by 
complainant  under  the  contract;  and,  also, 
what  amount  complainant  expended,  if  any- 
thing, outside  of  the  sums  stipulated  to  be  paid 
in  the  contract  to  overcome  obstacles  to  the 
heating  of  the  building  caused  by  defendant's 
fault 

The  auditor  filed  his  report,  to  which  both 
complainant  and  defendant  excepted,  with  re- 
spect to  the  results  and  the  principles  on  which 
the  findings  were  based. 

The  decree  awarded  |1,510.66,  and  interest 
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firom  March  10,  1884.  as  due  by  The  Riohmond 
to  oomplahiant;  declared  it  to  be  a  lien  on  the 
real  estate,  and  directed  its  sale  unless  payment 
was  made  by  a  designated  day ;  and  disallowed 
the  defendant's  cross-demands. 

Both  complainant  and  defendant  appealed 
from  the  decree. 

Ist.  The  first  objection  to  the  decree  relied  on 
by  the  defendant,  in  the  argament  here,  is  ad- 
dressed to  a  sappoeed  defect  in  the  form  of  the 
notice  of  lien,  filed  by  the  claimant,  which  it  is 
insiBted  asserts  that  the  contract  referred  to 
was  made  with.  Hanna  and  Ashford,  trostees  of 
The  Riohmond;  whereas  the  bill  sets  forth  a 
contract  made  with  or  adopted  by  the  Rich- 
mond. Bat  we  do  not  think  this  objection  is 
sapported  by  the  words  of  the  notice  itself,  or 
even  by  the  caption  prefixed,  which  plainly 
enough  shows  that  ''The  Richmond"  was  the 
owner  of  the  property  referred  to,  and  that  the 
o(mtaract  was  made  with  The  Richmond  by  its 
agent 

Bat  we  hold  it  was  altogether  unnecessary  to 
have  attached  any  such  caption,  and  that  a  no- 
tice is  entirely  sufficient  under  Sec  693,  R  S.  D. 
C.,  which  states  plainly,  as  this  notice  did,  the 
intention  of  the  claimant  to  hold  a  lien  on  the 
bailding;  clearly  describing  the  lot  of  ground, 
and  specifically  setting  forth  the  amount  claimed, 
and  stating  that  it  was  for  labor  and  materials 
ftimished  m  the  construction  and  repair  of  the 
heating  apparatus  in  the  building  constructed 
on  the  lot  so  described. 

The  notice  of  intention  to  hold  a  lien  is  re- 
qoired  rather  in  the  interest  of  third  persons 
tban  of  the  owner  of  the  property,  to  the  end 
that  Bubsequent  purchasers  or  incumbrancers 
resorting  to  the^record  for  information  as  to  the 
state  of  the  title  in  this  particular  may  there  be 
made  aware  of  the  existence,  amount  and 
diameter  of  all  demands  a^^ainst  the  property, 
in  the  form  of  mechanics'  kens ;  and  if  the  no- 
tice so  filed  fiimlshee  all  the  information  requi- 
site to  disclose  these  points  of  inquiry,  the  pur- 
pose of  the  law  has  been  gratified,  although 
tiiere  may  be  no  formal  caption  attached :  or 
although  the  caption  may  not  be  in  all  i>artica- 
lars  cnticaUy  correct. 

2d.  It  is  next  contended  that  the  decree  be- 
low should  be  reversed,  because  the  notice  of 
Jane  6th,  1884,  was  not  filed  within  three  months 
after  tiie  work  of  the  complainants  was  com- 
pleted. The  complainants  averred  in  their  bill 
that  the  apparatus,  aooording  to  the  terms  of 
the  contract,  was  to  have  been  completed  by 
September  1, 1883,  but  that  in  consequence  of 
alterations  and  extra  work  required^  or  made 
necessary  bv  said  Paine  and  the  agents  of  The 
Bidmiond,  its  completion  was  delayed  until  the 
10th  of  March,  1884,  on  which  day  it  was  ftiUy 
completed.  If  this  averment  be  correct,  the 
notice  was  filed  in  time,  even  if  the  language  of 
the  Act  is  to  be  construed  as  referring  to  the 
completion  of  the  heating  apparatus  and  repairs, 
as  the  point  i^m  which  the  three  months  is  to 
be  computed.  The  defendant  points  to  the 
statements  of  two  of  the  witnesses  who  testify 
that  the  work  was  finished  and  the  final  tests 
made  in  F^ruary,  1884. 

Bat  it  appears  that  i^m  December,  1883,  there 
had  been  a  constant  controversy  between  The 
Bichmond's  agents  and  the  Phoenix  Company, 


as  to  the  delays  in  the  completion  of  the  work ; 
and  that  as  late  as  the  28th  of  Februarv,  the 
former  made  a  formal  demand  upon  the  Pnoenix 
Company  that  it  should  forthwith  proceed  to 
complete  the  work.  On  the  6th  of  march  the 
complainants  made  the  reply  of  that  date,  in 
which  they  charge  upon  The  Richmond  the  re* 
sponsibili^  for  the  delays:  assert  that  their 
work  would  have  been  entirely  satisfactory  if 
the  building  had  been  in  proper  condition  to  re* 
ceive  the  apparatus,  and  refuse  to  proceed  far- 
ther with  the  work  because  of  the  defendants 
default. 

Thus  it  appears  that  within  the  three  months 
before  the  notice  was  filed,  the  defendants  were 
insisting  that  the  work  was  still  incomplete ; 
and  the  complainant  was  refhsing,  fbr  the  rea- 
sons stated,  to  do  fhrther  work  on  the  appar- 
atus. It  is  further  proved  that  in  April  the 
complainants  were  applied  to  to  make  good  a 
cracK  in  one  of  the  boilers ;  and  performed  the 
repairs  as  part  of  their  original  obligation  and 
without  charge,  because  such  repairs  werein« 
eluded  in  its  agreement. 

In  6th  Walli^  661  Canal  Co.  v.  Gordon,  con* 
tractors  who  had  engaged  to  construct  and 
complete  a  mining  canal  by  July  1, 1853,  ad- 
dressed  a  notice  to  the  Canal  Co.  on  the  7th  of 
June,  declaring  they  should  hold  the  contract 
annulled  because  of  the  company's  Aulure  to 
make  the  payments  required  by  the  contract, 
but  also  stating,  that  to  allow  the  company  to 
make  other  arrangements,  they  would  for  six 
days  longer  continue  the  work  without  charge. 
On  the  13th  of  July,  receiving  no  reply  ftrom  flie 
company,  they  gave  a  second  notification  refhs- 
ing  to  proceed  further  with  the  work,  and  re- 
peating that  they  adhered  to  their  former  state- 
ment that  the  contract  was  annulled.  In  a  few 
days  thereafter  they  filed  a  notice  of  their  in- 
tention to  daim  a  lien  on  the  canal  for  their 
work. 

By  the  law  of  California,  no  such  lien  could 
continue  for  a  longer  period  than  a  year  after 
the  work  was  done  and  materials  fhmished.  un- 
less suit  was  brought  to  enforce  the  same  within 
that  time.  A  bill  in  equity  was  filed  for  the 
purpose  on  the  12th  of  July,  1854,  which  was 
more  than  a  year  fh>m  the  date  of  the  first  let- 
ter of  the  contractors,  but  within  a  year  from 
the  date  of  the  second  letter.  It  was  insisted  by 
the  defendant  that  the  computation  of  the  stat- 
ute year  should  not  be  reckoned  firom  the  latter 
day,  because  the  work  performed  during  that 
week  being  voluntary,  could  not  be  concadered 
as  performed  under  the  contract 

The  Supreme  Court  held,  that  the  fidlnre  by 
the  canal  company  to  make  the  payments,  ins- 
tified  the  contractors  in  abandoning  the  unaer* 
taking,  and  entitied  them  to  recover  a  reason- 
able compensation  for  the  work  they  had  actu- 
ally done,  and  to  enforce  it  by  a  mechanio't 
lien ;  and  that  the  bill  was  filed  within  the  stat- 
utory time,  which  should  be  reckoned  from  the 
expiration  of  the  work  week  during  which  the 
work  was  performed  voluntarily ;  and  affirmed 
the  right  of  the  complainants  to  a  lien  for  their 
claim  for  a  large  sum,  which  had  been  found  by 
the  master  to  be  the  fair  value  of  the  work, 
after  crediting  a  oounter-daim  of  the  defend- 
ants. The  decision  in  that  case  was  a  reftisal  to 
rule  with  strictness  against  the  daim  of  work- 
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men,  the  very  class  of  persons  for  whose  inter- 
est and  protection,  as  has  frequently  been  said, 
these  remedial  statutes  were  enacted. 

This  objection  was  made  during  the  argument 
before  us,  for  the  first  time  in  the  progress  of 
this  litigation.  In  the  case  last  referred  to  (6 
Wallace,  561),  the  Supreme  Court  reftised  to 
consider  exceptions  to  the  report  of  the  master, 
which  were  made  for  the  first  time  in  that  argu- 
ment in  that  court. 

In  the  defendant's  answer,  the  averments  of 
the  8th  paragraph  of  the  bill  as  to  the  non-com- 
pletion of  the  work  until  the  10th  of  March  are 
admitted,  though  the  blame  for  the  delay  is 
charged  against  the  complainant.  And  although 
the  answer  to  the  9th  paragraph  of  the  bill  com- 
mences with  a  general  denial,  it  concludes  with 
the  averment  that  the  work  is  not  yet  com- 
pleted. 

If  the  defendants  had  then  intended  to  insist 
upon  the  point  now  under  examination,  they 
ought  certainly  to  have  denied  the  statement  in 
the  answer,  and  then  the  complainant  would 
have  been  warned  to  prepare  by  his  evidence  to 
meet  the  denial.  The  testimony  of  the  two 
witnesses,  relied  on  as  showing  that  the  work 
was  completed  in  February,  1884, 1  understand 
simply  as  a  statement  that  at  that  date  the  ap- 
I>aratus  had  all  been  placed  in  position ;  but  not 
as  asserting  a^^ainst  the  averments  of  the  notice 
and  of  the  bill,  that  there  was  no  work  done 
afterwards,  as  late  as  the  10th  of  March,  such  as 
must  necessarily  be  performed  from  time  to 
time,  about  such  an  apparatus,  whenever  ex- 
periment and  use  discloses  that  it  does  not 
work  smoothly,  and  needs  the  usual  readjust- 
ment constantly  required  in  such  work  before 
it  can  be  received  as  a  successful  working  ma- 
chine. 

The  cause  was  argued  before  the  justice  hold- 
ing the  equity  term,  without  disclosing  this  de- 
fence. The  defendants'  various  exceptions  to 
the  auditor's  report  did  not  embrace  this  point ; 
and  it  was  not  mentioned  in  the  argument  be- 
fore the  justice  from  whose  decree  this  appeal  is 
taken. 

There  are  certain  re<}uirements  to  be  observed 
in  this  special  proceeding  jurisdictional  in  their 
character,  which  parties  therefore  cannot  waive, 
in  such  wise  that  they  may  not  be  subsequently 
renewed.  The  notice  of  lien,  for  example,  must 
describe  the  property  and  state  the  character 
and  value  of  the  work  done ;  and  no  evidence 
afterwards  can  supply  the  omission  of  such  re- 
quirements. But  the  question  as  to  the  date  at 
which  the  work  was  completed,  is  one  of  fact  to 
be  decided,  when  controverted  upon  testimony 
in  pais.  In  such  an  inquiry,  the  defendant's 
admission  that  the  work  was  not  completed  un- 
til the  10th  of  March,  would  be  competent  as  a 
waiver  of  any  subsequent  objection  that  the  no- 
tice was  not  filed  in  time.  And  after  they  have 
by  their  answer  admitted  that  such  was  the 
case,  and  have  for  more  than  three  years,  in  all 
these  various  proceedings,  waived  any  insistance 
upon  the  point,  it  is  too  late  to  claim  for  it  the 
ikvorable  consideration  of  the  General  Term 
sitting  on  appeal  in  an  equity  cause.  Phillips 
on  Mechanics'  Lien,  sec.  331. 

But  a  flirther  and  conclusive  reason  exists 
why  we  should  hold  the  claim  of  lien  was  not 
filed  too  late,  namely,  that  the  proof  shows  the 


building  was  not  completed,  until  after  the  10th 
of  March,  1884 ;  and  our  statute  makes  the  com- 
pletion of  the  building  the  point  from  which  the 
time  for  the  filing  of  the  notice  of  the  lien  is  to 
be  reckoned,  and  not  the  completion  of  the  work, 
as  was  assumed  by  the  defendant  in  the  arm- 
ment,  and  seems  to  have  been  acquiesced  in  oy 
the  complainants  also.  The  language  of  section 
693  is  explicit,  that  the  workman  shall  file 
**  within  three  months  after  the  completion  of  the 
building  or  repairs^  the  notice  of  his  intention," 
&c.  Again,  in  section  696,  the  time  at  which  it  is 
provid^  the  lien  shall  cease  to  exist,  shall  be 
**  at  the  expiration  of  one  year  from  the  com- 
pletion of  the  building  or  repairs,"  In  this  re- 
spect the  existing  law  differs  fVom  the  pro- 
visions of  the  Maryland  Act  of  1791,  which  was 
made  to  protect  master  workmen  who  might  be 
engaged  on  buildings  in  the  new  Federal  city ; 
and  f>om  those  of  the  Act  of  Congress  of  1833, 
ch.  — ,  which  provided  for  mechanics'  liens 
within  the  District  In  both  those  Acts  the 
period  of  limitations  was  to  be  measured  from 
the  performing  of  the  work  or  ftirmshing  the 
materials. 

If,  therefore,  we  were  required  to  examine 
this  objection  so  effectively  waived  by  the  de- 
fendant, we  would,  for  this  fiirther  reason,  pro- 
nounce it  not  well  founded. 

5d.  To  the  objection  that  there  could  be  no 
recovery  by  the  complainants  because  the  archi- 
tects had  not  given  a  certificate  that  the  work 
had  been  properly  performed,  it  is  enough  to 
say  that  the  provision  referred  to  in  the  con- 
tract required  that  such  certificate  should  be 
given  of  the  performance  of  the  work  "  anee- 
ably  to  the  drawings  and  specifications  made  by 
the  architects  and  signed  by  the  parties  thereto 
and  thereto  annexed;"  **and  after  the  draw- 
ings and  specifications  have  been  returned  to 
the  architects ; "  whereas  it  is  admitted  there 
never  were  any  such  plans  and  specifications 
prepared  by  the  architects.  The  failure  to  pro- 
cure such  certificates  is  therefore  no  more  a  oar 
to  the  complainant's  recovery  here,  than  their 
failure  **to  erect  and  finish"  the  new  building, 
which  is  gravely  left  in  the  contract  as  one  of 
the  items  of  work  to  be  performed  by  the 
PhoBnix  Company. 

4th.  It  is  insisted  fUrther  that  the  complain- 
ants have  claimed  in  their  bill  a  recovery  solely 
upon  the  contract,  while  the  claim  under  the 
evidence  is  upon  a  qu%ntum  meruit. 

But  the  complainant's  bill  charges  that  he 
did  not  perform  the  contract,  as  to  some  of  its 
elements,  because  of  the  delays  interposed  by 
the  defendant;  but  nevertheless  that  ultimately 
he  did  all  the  parties  intended  he  should  con- 
tract to  do ;  and  also  prepared  extra  work  and 
flirnished  extra  materials,  and  for  all  this  work 
he  claims  payment  In  such  a  case  where  the 
plaintiff  is  claiming  for  the  value  of  what  he 
actually  did,  the  Supreme  Court  in  Dermott  v. 
Ives,  2  Wall.,  9,  says,  "he  must  produce  the 
contract  upon  the  trial  and  it  will  be  applied  as 
far  as  it  can  be  traced ;  but  if  by^  the  fault  of 
the  defendant  the  cost  of  the  work  or  materials 
has  been  increased,  in  so  flEur  the  jury  will  be 
warranted  in  departing  firom  the  c<5ntract.  In 
such  case  the  defendant  is  entitled  to  recover 
for  the  damages  he  may  have  sustained  by  the 
plaintiff's  deviation  fh)m  the  contract  not  in- 
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dDced  by  himself,  both  as  to  the  manner  and 
time  of  the  performance.^' 

It  seems  impossible  tlie  defendant  supposed 
the  complainant  was  to  perform  the  contract 
according  to  its  literal  terms,  for  that  would 
have  involved  an  absurdity  and  practical  im- 
possibility on  the  part  of  the  Phoenix  Company, 
and  it  is  not  easy  to  see  how  the  defendant 
oould  insist  upon  the  literal  observance  only  of 
sneh  of  its  elements  as  they  regarded  as  benefi- 
cial to  themselves.  It  was  practically  disre- 
garded as  a  contract  in  its  strict  sense,  idthough 
such  of  its  terms  as  were  not  plainly  outside  of 
their  understanding,  *'  should  be  applied  as  far 
as  they  can  be  traceo." 

5th.  The  defendants  object  that  by  the  true 
interpretation  of  the  contract,  the  complainants 
ondertook  well  and  sufficiently  to  heat  The 
Richmond  building ;  and  as  their  apparatus  did 
not  effectually  accomplish  that  result,  there 
should  be  no  recovery  here,  even  though  it  be 
shown  that  the  failure  of  the  apparatus  to  heat 
the  building  sufficiently  was  the  result  of  im- 1 
proper  construction  of  the  house  itself. 

Ilie  complainants  reply  that  their  apparatus 
was  adequate  to  the  purpose,  and  would  have 
affected  it,  except  for  defects  in  the  design,  and  ! 
in  the  work  on  the  building^  for  which  the  de- 1 
fondants  only  were  responsible.    Among  other 
Bach  defects,  they  complain  that  the  builders 
left  apertures  beneath  the  window  sills  (to  al- 
low, as  they  explain,  for  the  settling  of  the 
stracture)  large  enough  to  admit  quantities  of; 
snow,  which  was  found  lying  on  the  top  of  the  \ 
steam  coils ;  and  to  allow  me  rapid  escai>e  of , 
Reheated  air.    Also,  that  the  fdmace  chimney  | 
was  not  built  according  to  the  drawings  of  the 
building  shown  to  them ;  and  that  when  it  was 
chiuiged  it  was  still  insufficient.    Further,  that : 
an  air  chamber  entirely  too  large  and  injurious  I 
to  the  successftd  working  of  the  apparatus,  was 
left  open  over  the  boiler,  which  allowed  the ' 
fhrther  waste  of  quantities  of  heated  air ;  and  i 
tiiat  part  of  the  heat  recjuired  for  the  working  i 
of  the  apparatus,  was  without  their  knowledge 
or  consent,  diverted  to  warm  the  water  in  a 
large  tank,  for  use  in  the  bath  rooms. 

To  hold  that  the  undertaking  of  the  complain- 
ants was  absolutely  to  heat  the  building,  in  the 
ftoe  of  sudi  defects  and  charges,  would,  as 
argued  by  the  complainants  counsel,  be  practi- 
cally to  decide  that  the  house  must  be  adquately 
heated  by  the  machine  though  the  roof  were 
left  off. 

We  think  the  auditor's  view  of  the  final  obli- 
gation of  the  complainants  respecting  this  work 
18  correct— that  the  apparatus  to  be  constructed 
with  its  machinery  and  equipments,  was  to  be 
soffldent  in  quality,  size  and  power  to  heat  the 
building,  as  the  same  was  exhibited  in  the 
originaland  amended  plans  shown  to  the  com- 
phunants. 

The  amount  due  tliem  according  to  this 
theory,  the  auditor  found  is  flairly  represented 
by  the  sum  of  |2,337.10,  and  without  going  into 
any  discusdon  of  the  testimony  on  uie  point, 
we  content  -Ourselves  with  saying  that  we  ap- 
prove of  this  finding  after  careftilly  examining 
the  proof 

He  also  reports  that  the  condition  in  which 
the  work  was  fbund  after  it  had  been  left  by 
the  oomphunants^  reqaired  the  expenditure  of 


a  considerable  sum  of  monev  to  pay  the  Balti- 
more workmen  employed  by  the  defendant, 
and  we  think  the  distinction  of  this  expendi- 
ture between  the  complainant  and  the  defend- 
ants by  the  auditor  is  reasonable  and  just  If 
we  are  to  take  the  testimony  of  the  complain- 
ants witnesses,  several  of  whom  appear  veiy 
intelligent  and  well  informed  as  to  the  subject, 
some  of  this  work  of  the  Baltimore  workmen 
was  needless :  while  other  parts  were  rendered 
requisite  by  tiie  fkult  of  the  defendants.  But  it 
nevertheless  seems  to  be  established,  that  there 
were  some  defects  in  the  complainant's  work, 
as  for  example,  in  the  insufficient  si2se  of  the 
supply  pipes :  and  upon  the  whole  we  incline  to 
the  opinion  tnat  the  auditor's  statement  comes 
as  likely  to  be  correct  as  we  would  expect 
any  conclusion  by  this  court  on  the  point  to 
prove. 

We  therefore  think  the  justice  below  decided 
the  case  correctly  and  according  to  its  substan- 
tial justice,  when  he  decreed  that  the  sum  of 
1826.59,  stated  as  the  off-set  allowed  to  the  de- 
fendant, should  be  credited  upon  the  complain- 
ant's claim,  and  that  the  residue  should  be 
established  as  a  lien  on  the  property,  with 
interest  fh)m  March,  1884. 

We  see  nothing  in  the  testimonv  to  justify  us 
in  allowing  the  larffe  amount  claimed  by  the 
defendant  for  alleged  loss  of  rent  by  reason  of 
the  defects  in  me  apparatus.  Wnether  the 
assumed  loss  of  patronags  would  equally  have 
c»ccurred  if  the  apparatus  had  been  satisfoctory ; 
or  whether  other  causes  of  dissatisfaction,  such 
as  present  themselves  every  day  in  hotels  and 
apartment-houses,  where  no  ftiult  can  be  iustly 
found  with  the  contrivance  for  heating,  should 
be  chargeable  with  part  or  all  of  the  loss ;  or 
whether  the  absence  of  lodgers  saved  money 
which  under  an  unskilftil  management  would 
have  resulted  in  loss  instead  of  profit,  so  that 
the  smaller  number  of  boarders  may  have  been 
a  saving,  are  considerations  that  may  be  so 
much  effected  by  a  variety  of  continffencies ; 
and  may  depend  so  much  upon  the  whimsicali- 
ties of  the  expected  lodgers,  that  it  would  be 
most  unsafe  for  us,  upon  the  one-sided  state- 
ment presented  by  the  testimony  to  allow  the 
defendant's  claim. 

If  such  unliquidated  counter-daiins  could  be 
sustained,  in  such  a  form  of  proceedings  as  this 
(which  we  do  not  intend  to  decide)  the  elements 
essential  to  an  intelligent  examination  of  their 
merits  should  be  more  fUUy  placed  before  luu 

The  decree  below  is  affirmed. 


SUPREME  COURT  OF  PENNSYLTANIA. 

William  Rommel  v.  Jacob  Schambacheb. 

A  tavern  keeper  who  sells  liquor  to  a  minor  until 
he  becomes  drunk  and  then,  in  the  tavern,  permits 
another  person,  who  has  also  become  drunk  there,  to 
fasten  a  paper  to  the  minor's  clothing  and  set  Are 
to  it,  is  litible  in  damages  to  the  minor  for  the  inju* 
ries  so  inflicted. 

Decided  Oct.  10,  1887. 

Error  to  Ctommon  Pleas  No.  4  of  Philadelphia 
County,  to  review  a  judgment  of  compulsory 
nonsmt  in  an  action  of  trespass  on  the  case. 

The  facts  are  stated  in  the  opinion. 

The  assignments  of  error  specified  the  re^ 
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ftisal  of  the  coart  below  to  take  off  the  nonsait. 

Henry  D.  WirbmaN,  for  plaintiff  in  error. 

The  fact  that  defendant,  the  proprietor,  was 
present  before  and  at  the  time  plaintiff  was  set 
on  fire,  makes  him  liable  to  plaintiff  in  damages 
for  the  injuries  received. 

Prinoiplals  in  the  second  degree  are  those  who 
are  present  aidine  and  abetting  the  commission 
of  the  act.    BouvTer,  Law  Diet,  new  ed.,  p.  460. 

The  law  recognizes  no  difference  between  the 
offence  of  principals  in  the  first  and  second  de- 
gree.   1  Arch.  Grim.  Law,  66,  67. 

Under  the  evidence  a  jniy  might  well  find 
that  defendant  enjoyed  the  practical  Joke,  until 
the  denouement,  as  mnch  as  any  one  in  the  bar 
room ;  that  he  looked  directly  at  plaintiff ;  that 
he  held  plaintiff  in  conversation,  in  order  that 
the  act  could  be  suocessftdly  committed ;  that 
he  was  standine  behind  the  bar,  facine  those  in 
the  room,  and  tk&t  he  had  a  taU  and  clear  view 
in  flront  of  him ;  .and  that  the  room  was  small, 
the  average  bar  only  being  a  few  feet  high. 

If  there  DC  any  question  of  fact  for  the  Jury, 
it  is  error  to  enter  a  compulsory  nonsuit. 
Prutzman  v.  Bushong,  83  Pa.,  526. 

A  prayer  for  a  nonsuit  is  in  effect  a  demurrer 
to  th6  evidence  ;  if,  therefore,  there  be  any  evi- 
dence, however  slight,  from  which  the  Jury  can 
draw  an  inference  favorable  to  plaintiff  it  must 
be  submitted  to  them.  Maynes  v.  Atwater, 
6  N.  W.  O.,  635. 

An  innkeeper  is  responsible  for  the  acts  of  his 
servants  and  guests.  An  inn  keeper  is  bound 
to  exercise  an  exact  vigilance  over  all  persons 
coming'  into  his  house  as  guests  or  otherwise. 
Houser  v.  TuUy,  62  Pa.,  94 ;  Walsh  v.  Porter- 
field,  87  Pa.,  376;  Mason  v.  Thomson,  9  Pick., 
280 ;  Sibley  v.  Aldrich,  38  N.  H.,  653 ;  Shaw  v. 
Berry,  31  Maine,  478. 

Innkeepers  and  tavern  keepers  are  synonym- 
ous in  Pennsylvania.    Houser  v.  TuUy,  62  Pa., 

Itx. 

Coming  for  temporary  refreshments  consti- 
tutes one  a  guest.  McDonald  v.  Edgerton,  5 
Barb.,  610;  Olute  v.  Wiggins,  14  Johns.,  176; 
2  Kent,  Com.,  293. 

It  is  not  necessary  that  one  should  have  food 
and  lodging  to  be  a  guest ;  the  purchase  of  liq- 
uor makes  him  a  guest;  and  if  he  is  robbed 
while  drinking,  the  inkeeper  is  liable.  Cundy 
V.  Lecocq,  23  Am.  Law  R^.,  768. 

If  there  be  any  evidence  of  negligence  on  the 
part  of  the  defendant,  it  must  be  submitted  to 
the  jury.    Murphy  v.  Crossan,  98  Pa.,  495. 

In  an  action  for  negligence  the  question  of 
proximate  and  remote  consequences  is  for  the 
jury.  Tice  v.  Hunn,  94  N.  Y.,  621 ;  Lak  v. 
Milliken,  52  Maine,  240;  Fairbanks  v.  Kerr, 
70  Pa.,  86. 

The  analogy  between  the  duties  of  common 
carriers  to  protect  their  passengers  against  in- 
juries from  third  persons,  and  the  duty  of  inn 
or  tavern  keepers  to  protect  their  guests  against 
injuries  from  third  persons  is  pertinent. 

Conductors  on  cars  have  control  over  the 
passengers  and  are  ,as  responsible  for  its  exer- 
cise as  for  properlv  running  the  trains.  Drunk- 
en men  should  not  be  permitted  on  the  cars,  or 
if  so,  should  be  so  guarded  or  separated  from 
the  orderly  part  of  the  passengers  as  to  prevent 
injury  to  them.  Pittsburg  £  C.  R.  R.  Co.  v. 
PDlow,  76Pa.,  510. 


Plaintiff  was  a  minor ;  he  entered  the  saloon 
sober,  and  defendant  made  him  drunk. 

The  injury  received  by  plaintiff  was  a  natural 
consequence  of  the  illegal  act  of  defendant  in 
selling  liquor  to  intoxicated  persons. 

In  Henry  v.  Dennis,  93  Ind.,  462,  defendant 
left  an  open  barrel  of  fish  brine  in  a  city  street 
Another  person  without  his  knowledge  or  au- 
thority emptied  the  barrel  into  the  street.  The 
plaintiff's  cow,  lawfully  running  at  large  in  the 
street,  drank  the  brine  and  was  killed,  and  ttie 
defendant  was  held  liable. 

The  defendant  not  only  sold  intoxicating 
drinks  to  plaintiff  when  he  was  a  minor,  but 
did  it  when  plaintiff  was  intoxicated  or  drunk, 
contrary  to  the  Act  of  Assembly  of  May  8,  1864. 

The  unlawfril  act  caused  Flanagan  to  perpe- 
trate a  drunken  deed,  and  made  plaintiff  ob- 
livious to  his  danger. 

For  the  conseouences  of  this  unlawftd  act 
defendant  is  clearly  liable  in  damages. 

IJnder  the  Act  of  April  16, 1861,  and  Act  of 
May  8, 1864,  a  widow  may  maintain  an  action 
for  damages  against  an  innkeeper  for  fhmishr 
ing  her  husband  liquor  when  intoxicated,  in 
consequence  of  which  he  falls  under  the  wheel 
of  his  wagon  and  is  killed.  Fink  v.  Qarmaiif 
40  Pa.,  96. 

Chablbb  H.  Downing,  for  defendant  in  error. 

Section  1  of  Act  of  May  8,  1864,  does  not  ap- 
ply to  this  case,  as  the  remed)r  should  have 
been  bv  a  prosecution  under  said  act,  not  an 
action  for  damages. 

Fink  V.  Qarman,  40  Pa.,  96,  was  a  suit  brought 
by  a  widow  for  damages  for  the  loss  of  her  hus- 
band, and  has  no  application  to  the  case  under 
consideration. 

There  being  no  evidence  produced  to  show 
knowledge  on  the  part  of  the  defendant,  the 
court  below  was  therefore  right  in  entering  a 
nonsuit. 

Chief  Justice  Qordon  delivered  the  opinion 
of  the  court 

From  the  evidence  in  this  case  we  gather  the 
following  fkcts : 

On  the  evening  of  the  9th  of  August,  1884,  the 
plaintiff.  William  Rommel,  a  minor,  entered  the 
tavern  of  the  defendant.  Jacob  Schambacher, 
and  there  found  one  Eaward  Flanagan ;  they 
both  became  intoxicated  on  liquor  fUmished 
them  by  Schambacher.  While  the  plaintiff  was 
standing  on  the  outside  of  the  bar,  engaged  in 
conversation  with  the  defendant,  who  was  in 
the  inside  thereof,  Flanagan  pinned  a  piece  of 
paper  to  Rommel's  back  and  set  it  on  fire.  The 
consequence  was  that  Rommel's  clothes  were 
soon  in  fiames,  and  before  they  could  be  extin- 
guished he  was  verjr  badly  injured.  He 
brought  the  present  suit  to  recover  damages 
from  the  defendant,  for  the  injury  thus  bus* 
tained. 

The  court  below  acyudged*  the  facts  as-stated 
above  to  be  insufficient  to  sustain  the  plaintiff's 
case,  and  directed  a  nonsuit.  In  this  we  think 
it  made  a  mistake.  There  is  no  doubt  that  the 
defendant,  ftx)m  the  position  he  occupied,  had 
a  ftdl  view  of  the  rck)m  outside  of  the  bar,  and 
did  see,  or  might  have  seen,  all  that  was  going 
on  in  it  If,  in  fact,  he  did  see  Flanagan  set- 
ting fire  to  the  plaintiff,  and  did  not  Interfere 
to  protect  his  guest  from  so  flagrant  an  outrage, 
his  responsibility  for  the  consequences  in  unr 
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doabtecL  If,  on  the  other  hand,  he  was  gailty 
of  making  Flanagan  drunk,  or  if  he  came  there 
drank,  and  Schambacher  knew  that  fact,  he  was 
bound  to  see  that  he  did  no  injury  to  his  cus- 
tomers. 

All  this  is  a  plain  matter  of  common  law  and 
good  sense,  and  does  not  depend  on  the  Act  of 
1854  or  any  other  statute,  where  one  enters  a 
saloon  or  tavern  opened  for  the  entertainment 
of  the  public,  the  proprietor  is  bound  to  see 
that  he  is  properly  protected  fh>m  the  assaults 
or  insoltB,  as  well  as  of  those  who  are  in  his  em- 
ploy, as  of  the  drunken  and  vicious  men  whom 
he  may  choose  to  harbor. 

To  illnstrate  the  principle  here  stated  we 
need  go  no  fkrther  than  the  case  of  Pittsburgh 
A  0.  R.  R.  Ck).  V.  Pillow,  76  Pa.,  510.  In  the 
cases  cited,  a  drunken  row  occurred  on  board 
one  of  the  defendants's  cars,  and  during  the 
quarrel  a  bottle  was  broken,  and  a  piece  of  the 
^lass  struck  the  plaintiff,  a  peaceable  passenger, 
m  the  eye  and  put  it  out ;  held,  that  the  com- 
pany was  re6i>on8ible  for  the  injury  thus  done. 

In  the  opinion  of  this  court  this  language  was 
used: 

*'The  plaintiff  lost  his  eye  through  the  auar- 
rel  of  a  couple  of  drunken  men,  who  should  not 
have  been  permitted  aboard  the  cars,  or  if  so 
permitted,  should  have  been  so  guarded  or  sep- 
arated fix>m  the  sober  and  orderly  part  of  the 
passengers  that  no  injury  could  have  resulted 
from  their  brawls. 

If;  then,  a  railroad  company  is  liable  for  the 
conduct  of  drunken  men  who  may  chance  to 
board  its  cars,  much  more  the  tavern-keeper 
who  not  only  permits  drunken  men  about  his 
premises,  but  fhmishee  liquor  to  make  them 
drunk,  and  who  is  thus  instxpmental  in  fitting 
them,  for  the  accomplishmenf  of  just  such  an  in- 
sane and  brutal  trick  as  that  disclosed  by  the 
evidence  of  the  case  in  hand. 

The  Judgment  of  the  court  below  is  now  re- 
l  a  new  venire  ordered. 


COURT  OF  APPEALS  OF  MARYLAND. 

ABSTRACT  OF  DECISION, 
Yearly,  Ex'r,  v.  Cockey,  Adm'r. 

Ainlnistration  Aeeonnts— Opening  the  same 
fw  Errors— UnieasoBable  Delay  and  Laches  lo 
Aaserting  Rights* — 1.  A  matter  once  settled  with- 
out any  iiu potation  of  fraud,  and  deliberately  ac- 
qoiesoed  in  by  all  the  parties  in  interest  for  a  long 
period  of  time,  ought  not  to  be  disturbed. 

3.  The  mle  applicable  to  laches  in  equity  applies 
for  like  reasons  to  the  Orphans'  Goart  in  matters  of 
■cooant  ^ 

Aiypeal  fh>m  the  Orphans'  Court  of  Baltimore 
County. 

D.  G.  MclNTOSH  and  S.  T.  Wallace  for  ap- 
pellant 

Robert  Baldwin  for  appellee. 

Sixteen  years  after  the  settlement  of  an  ao- 
ooont  it  was  attacked  by  the  petitioners,  the 
appellees,  who  songht  to  open  the  settlea  ac- 
count and  compel  the  executor  to  deliver  certain 
bonds,  notes,  &o.  The  defence  interposed  by 
the  appellant  was,  that  the  account  and  distribu- 


tion of  the  ancestor's  estate  was  thoroughly 
known  to  and  acqaiesced  in  by  the  parties  seek- 
ing to  impeach  the  same.  The  Orphans'  Court 
passed  an  order  granting  the  prayers  of  the 
petitioners,  fh>m  which  order  the  executor  ap- 
pealed. 

Judge  McSherry,  in  reversing  the  order  of  the 
Orphans'  Court,  said,  in  substance :  It  is  clearly 
established  by  the  evidence  in  the  record,  that 
these  next  of  kin  had  fhll  knowledge  of  the  set- 
Uement  and  of  the  distribution  made  by  the  de- 
ceased:  and  it  is  not  disputed,  that  his  owner- 
ship or  the  personalty  referred  to  was  never 
questioned  during  the  lifetime  of  the  deceased, 
by  any  of  his  next  of  kin.  After  the  death  of 
said  deceased  and  his  sister,  the  claim  now 
made  by  some  of  their  descendants  is  for  the 
first  time  presented. 

A  matter  thus  settled  should  not  be  disturbed. 
To  tolerate  it  would  be  subversive  of  a  most 
salutary  as  well  as  a  fundamental  principle  and 
firmly  settled  policy  of  the  law. 

As  has  been  said  by  the  Supreme  Court  of  the 
United  States  in  Tunsdale  v.  Smith.  106  U.  S. 
Rep.,  394,  **  the  peace  of  society  and  the  security 
'  of  property  demand  that  the  presumption  of 
I  right  arising  from  a  great  lapse  of  time,  without 
the  assertion  of  an  adverse  claim,  should  not 
be  disturbed.  In  such  cases  sound  discretion 
requires  that  the  court  should  withhold  relief." 

A  contrary  doctrine  would  violate  the  best 
principles  of  public  policy  and  Jurisprudence. 
UawMns  v.  Chapman,  36  Md.  Rep.,  83 ;  see  also 
Ridenour  v.  Keller,  2  Gill  Rep.,  145.  There  is 
no  reason  for  the  application  of  a  different  doc- 
trine when  the  proceedings  originate  and  are 
prosecuted  in  the  Orphans'  Court  instead  of  in 
a  court  of  equity.  The  same  policy  which  dic- 
tates a  denial  in  one  tribunal,  of  relief  to  those 
who  have  slept  for  so  long  a  period  upon  their 
rights,  with  equal  force  applies  to  like  proceed- 
ings in  the  other. 

The  policy  and  reason  of  the  law  in  this  re- 
spect is  the  same  in  both  Jurisdictions. 

Order  reversed ;  petition  dismissed. 


THE  COURTS. 


Snpreme  Conrt  of  the  Unite^  States. 

January  19. 

887.  The  U.  8.  T.  The  San  Jacinto  Tin  Co.  Reassigned  fbr 
argument. 

1335.  Quadee  ▼.  Simrall.    Docketed  and  dlsmlased. 

183.  Porter  v.  Beard ;  184.  Beard  v.  Porter ;  186.  Worthhig- 
ton  V.  Abbott.    Argned. 

136.  Cleyeland  v.  Lockwood.    Dismissed  per  stipulation. 


Supreme  Court  of  the  District  of  Columbia* 

GENERAL  TERM. 

January  10. 
Knight,  Anderson,  et  al.  t.  The  B.  ft  P.  B.  B.  Argued  and 
'  mitted. 


subi 


m  EQUITY.— New  Snlts. 

January  18. 
10967.  Mary  Cunningham  v.  Mark  L.  Cunningham.    T«> 
sell  lot.    Com.  sol.,  M.  J.  Colbert. 
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10968.  Carrie  C.  Davis  et  al:  v.  Robert  V.  MoHenry  et  al. 
Judgment  creditor's  bill.    Ck>m.  sol.,  S.  T.  Thomas. 

January  19. 

10969.  Francis  C.  Travers  v.  Wm.  B.  T.  Davis  et  al.  Judg- 
ment creditor's  bill.    Com.  sol.,  H.  W.  Gamett. 

10970.  Abigail  Conner  v.  Patrick  Conner.  For  divorce. 
Com.  sol.,  T.  F.  Miller. 

lObTl.  Patrick  Corcoran  v.  Wash.  Nailor^  For  injunction. 
Com.  sol..  R.  R.  Perry. 

10972.  John  Hockemeyer  v.  Edmund  {P.  Nalle.    For  specific 

Serformance  and  injunction.    Com.  sols.,  Newton  &  Laven- 
er. 

January  20. 

10973.  Charles  T.  Heinecke  v.  James  W.  Barker  et  al.  Judg- 
ment creditor's  bill,  and  to  sell.    Com.  sol.,  B.  F.  Leighton. 

10974.  Thomas  w.  Smith  v.  Wm.  Price  et  al.  Judgment 
creditor's  bill,  and  to  sell.    Com.  sol.,  S.  T.  Thomas. 

January  21. 

10976.  Anna  M.  Furmage  v.  Mary  Fnrmage  et  al.  To  sell 
inftkut's  interest  in  real  estate.    Com.  sol.,  J.  J.  Darlington. 

10976.  Alft-ed  Richards  et  al.  v.  Joseph  Rose  et  al.  To  en- 
force mechanics'  lien.    Com.  sol.,  A.  B.  Duvall. 


OmOUrr  court.— New  Suits  at  Law. 

January  17. 

28390.  Geo.  E.  Kirk  V.  Richard  H.Qoldsborough.  Acc't,t244. 
Plflb  attro.  H.  Q.  &  R.  Claughton. 

28391.  Daniel  u'C.  Callagfian  v.  Wm.  Courtney.  Account, 
1192.60.    Pli&atty,D.O'C.Callaghan. 

January  18. 

28892.  Isaac  A.  Rosecrans  et  al.  v.  Louis  G.  Mackall.  Ap- 
peal.   Defts  aUy,  D.  S.  MackaU. 

28S93.  Field  Bros  v.  Wm.  Z.  ParteUo.  Acct,  $114.60.  Plfifb 
attys,  Abert  A  Warner. 

28304.  Pierson  A  Co.  v.  Austin  P.  Brown.  Note.  |170.  Plff^ 
attys.  Same. 

28805.  Lord  A  Taylor  v.  Earnest  D.  Mayer  et  al.  Account, 
$1,044.97.    Pl£b  attys,.  Same. 

28896.  Leon  Rheiino  v.  Same.  Aoc't,  $612.63.  Plffli  aUys, 
Same. 

28397.  Samuel  Raleigh  v.  The  Potomac  Steamboat  Co.  Dam 
ages,  ilO^.    Plfb  attys,  Forrest  and  PadgeU. 

28896.  Duncanson  Bros.  v.  Elizabeth  A.  Brown,  trading  un- 
der the  name  of  Elizabeth  Peterson.  Acct,  ffiWM.  Plffs 
attjTS,  Gamett  and  Mackall. 

28899.  David  NeU  et  al.  v.  August  Dittrich.  Acct,  |51T.85. 
Plffs  aUy,  Mills  Dean. 

28400.  M.  H.  Smith  et  al.  v.  Wm.  B.  T.  Davis.  Aoc't,  $180. 
Plffs  attys,  Gamett  and  Mackall. 

28401.  Samuel  Bensinger  v.  Abram  F.  Barker.  Note,  $121.- 
60.    Plilb  atty,  Chas.  Bendheim. 

January  19. 

28402.  P.  P.  Toale  V.  Edw.  Landvoight  et  al.  Appeal.  Detla 
ttv,  W.  P.  Williamson. 

28408.  Henry  Cuppy  v.  Samuel  S.  Henkle,  executor  of  F. 
P.  Cuppy,  deceased.  Ohio  judgment,  $6,281.60.  Plfts  aUy, 
B.  Totten. 

28404.  LouisTaberv.FrankP.Dewoes.  Judgment  of  Justice 
Helmick,  $94.46.    Pl£h  attv,  J.  J.  WUmarth. 

28406.  Michael  Talty  v.  James  D.  O'DonneU.  Account  rent, 
$400.    Plffs  attys,  Morris  &  Hamilton. 

January  20. 

28406.  Wm.  Ritch  et  al.  v.  George  W.  Harris.  Note,  $666.- 
83.    Plffo  attys,  Beach  &  Page. 

PROBATE  COURT.-^ustice  Merrick. 

January  20. 

Estate  James  Brady.     Exemplified  copy  of  will  filed. 

Estate  ObediA  Kimmell.  A.  J.  Colton  appointed  to  take 
testimony. 

Estate  Annabel  Hendershott.    Will  ftillv  proven. 

Estate  Ella  J.  Griswold.  Letters  issued  to  John  Ridout; 
bond,  $8,000. 

Estate  Bernard  Overman.    Order  of  publication  issued. 

Estate  W.  L.  Ross.    Authority  to  sell  granted. 

Estate  Francis  Goode.  Letters  granted  G.  Brown  Goode, 
on  special  bond. 

Estate  R.  J.  Blakelock.  Letters  granted  Catherine  Blake- 
lock  ;  bond,  $2,000. 

Estate  Richard  Byron.    Order  of  publication. 

W.  J.  McCarty  appointed  guardian  to  Donald  McCarty  et 
al.;  bond,  $3,030. 


Riile  of  Court. 

'RUIJI20  *  *  Here<itfter<MnotU3e9tBh<ch  relate  to  proceeds 
ings  in  the  Su^me  Court  of  the  Distriot  of  Cbiumbio,  the  pub- 
KetMon  of  whuch  i»  remUred  by  Uxw  or  by  rulee  ofOoruH^  or  by 
cmy  order  of  Oourtf  »naU  be  tmbUehsd  in  Thb  Washinoton 
Law  Rrpobthr,  during  the  tm%e  required  by  lou;,  in  addUion 
to  emu  other  paoers  wnioh  may  be  epeeiaUy  ordered  or  which 
may  be  eeleetedby  the partlea. 


Cegol  Notices. 


Equity.    No.  9,674. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  25th  day  of  January,  1888. 

Caroline  Green  et  al.,  1 

Gomplainants, 

George  W.  Snow  et  al.,  f 

Defendants.  J 

On  motion  of  the  complainants,  by  C.  G.  Berryman,  their 
solicitor,  it  is  ordered  that  the  aetendants,  Martha  Carroll, 
Dennis  Anderson,  Rebecca  Snow,  John  r.  Snow,  Daniel  B.  Snow 
and  Virginia  Snow,  cause  their  appearance  to  be  entered  here- 
in on  or  l>efore  the  first  rule^ajr  occurring  forty  day  after 
this  day ;  otherwise  the  cause  will  be  proceeded  with  aa  in 
case  of  default. 

The  object  of  this  suit  is  to  obtain  a  sale  for  the  purpoae  of 
partition  of  the  east  halt  of  lot  numbered  fbur  (4)  in  square 
numbered  five  hundred  and  thirtjr-eight  (538),  in  the  citv  of 
Washington,  D.  C,  as  will  more  fully  appear  by  the  bill  of 
complaint  in  this  cause  filed. 

By  the  Court.  W.  8.  COX,  J. 

A  true  copy.    Test :  R.  J.  Mmos,  Clerk. 

4  By  M.  A.  Clancy,  Ass*t  Clerk. 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscril>er,  of  the  District  of  Columbia,  bath 
obtained  ttom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  c.  t.  a.  on  the  personal  estato  of  Asna  E. 
Sleator,  late  oi  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  euibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  14th  day  of  January  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  oi 
the  said  estate. 

Given  under  my  hand  this  14th  day  of  January,  1888. 
4  AUGUSTA  C.  G.  S.  HAYCOCK, 

Adm'x  c.  t.  a.,  1832  19th  at. 

No.  2901.    Ad.  D.  13.    Wm.  G.  Johnson.  Proctor. 

IHIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hatb  ob- 
tained ftrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Richard  James 
Blakelock,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having^laims  against  the  said  deceased  are 
hereby  warned  to  exhroit  the  same,  with  the  vouchers  there, 
of,  to  the  suttacriber,  on  or  l>efore  the  20th  day  of  January 
next :  they  may  otherwise  by  law  be  excluded  nom  all  bene 
fit  ofthe  said  estate. 

Given  under  my  hand  this  20th  d»r  of  Janua^,  1888. 
4  CATHARINE  E.  BLAKELOCK, 

Adm'x  c.  t.  a.,  619  6th  st.  s.  w. 

No.  2962.    Ad  D.  13.    Wm.  Twombly,  Proctor. 

THIS  IS  TO  aiVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Wilhelmina  Walter, 
late  ofthe  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  Janoaiy 
next ;  they  may  otherwise  by  law  be  excluded  nom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  January,  1888. 
8  WM.  J.  WALTER,  Ex'r.  1118  6th  st.  n.  w. 

No.  2943.    Ad.  D.  13.    Ferdinand  Schmidt,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  January,  1888. 
Annie  L.  Kerby     ) 

V.  y    No.  10,808.    Docket  27. 

Frank  A.  Kerby.  ) 
The  Marshal  having  returned  the  defendant  "Not 
to  be  found,"  on  motion  ofthe  plaintiff,  by  Mr.  Fred.  W. 
Jones,  her  solicitor,  it  is  ordered  that  the  defendant,  Frank 
A.  Kerby,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule^^y  occurring  forty  days  after  this  day; 
otherwise  the  cause  wiU  be  proceeded  with  as  in  case  of 
def&ult. 

The  object  of  this  suit  is  procure  a  divorce  from,  the  defend- 
ant upon  the  erounds  stated  in  the  bill,  which  are  adultery 
and  cruelty  of  treatment. 
By  the  Oourt.  WM.  M.  MERRICK.  Justice,  &c. 

True  copy.    Test :  R.  J.  Mmos,  Clerk,  &c. 

2  By  M.  A.  CLAiroT,  Ass't  Clerk. 
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Cegoi  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  business. 

January  2OU1,  1888. 

In  the  matter  of  the  Estate  of  Bernard  Overman,  deceased* 

Application  for  Letters  of  Administration  on  the  estate  of 
the  said  deceased,  has  Uiis  day  been  made  by  his  widow, 
Eliabeth  Overman. 

All  peiaona  interested  are  hereby  notified  to  appear  in  this 
Goorton  Friday,  the  ITth  day  of  Febmarv,  1888,  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  said  Letters  should  not 
i»ae  as  prayed. 

Provided  a  copy  of  this  order  be  published  cmce  a  week  for 
three  weeks  m  the  Washington  Law  Reporter  previous  to 
theiaidday. 

By  the  Court.  WM.  M.  MEBMCK,  A.  J. 

4        Test:  DOBSEY  CLAQETT,  Register  of  wIUs. 

W.  E.  Bdmonston.  Proctor. 


fU%al  motkcB. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

HoMfng  a  Special  Term  for  Orphans' Court  Business. 

January  SOth,  1888. 

In  the  matter  of  the  Estate  of  Obetfiah  KimmeO,  late  of  the 
Dtetrict  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
sad  for  Letters  Testamentary  on  the  Estate  of  the  said  deceas- 
ed, has  this  day  been  made  by  Joseph  Oawler, 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Cooit  on  Friday,  the  17th  day  of  February,  1888,  next,  at  11 
oVdocka.  m.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  Testamentary 
on  the  Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
fin-  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

By  the  Conxi.  WM.  M.  MERRICK,  Justice. 

4       T^st:  DORSET  CL  AOBTT,  Register  of  Wills. 

Ko.»t2.    Ad.D.18.    N.  H.  Miller,  Proctor. 


MTHE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBJA. 

Bedding  a  Special  Term  fbr  Orphans*  Court  Business. 

January  90th,  1888. 

In  the  matter  of  the  Estate  of  Richard  Byron,  late  of  the 
District  of  Columbia,  deceased. 

Anphcatlon  for  the  Probate  of  the  last  Will  and  Testament 
SBd  for  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased hss  this  day  been  made  by  Eliza  Byron. 

AH  persons  interested  are  hereby  notified  to  appear  in  Uiis 
Oourt  on  Phdj^  the  10th  day  of  February  next,  at  11  o'clock 
s.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
sod  admitted  to  Probate  and  Letters  Testamentary  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
tluee  weeks  in  the  Washington  Law  Reporter  previous  to 
theiaidday. 

By  the  Court.  WM.  M.  MERRICK,  Justice. 

4        Test :  DORSET  CLAQETT,  Register  of  Wills. 

No.»45.    Ad.D.13.    8.  C.  Mills,  Proctor. 


THIS  15  TOLGJVe  NOTICE, 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  fimn  the  Supreme  Court  of  the  District  of  Ciolum- 
bia,  holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  Testamentary  on  the  personal  estate  of  Elizabeth  D. 
Loanr,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
heeby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscribers,  on  or  before  the  13th  dav  of  January  next : 
tkej  may  otherwise  by  law  be  excluded  from  all  benefit  ot 
th3  said  estate. 

Given  under  our  hands  Uiis  18th  day  of  January,  1888. 

4  WILLIAM  L.  DUNLOP, )  R,««»t«r« 

WILLLAM.  LAIRD,  Jr.     ;B»««w>r8. 

yo.»57.    Ad.D.18. 

TSIS  IS  TO  BJYE  NOTICE, 

Tliat  the  subscriber,  of  the  District  of  Columbia,  hath 
obtaiaed  tnm  the  Supreme  Court  of  the  District  of  Colum- 
his,  holding  a  Special  Term  for  Orphans'  Court  business, 
Letten  of  Administration  c.  t.  a.  on  the  personal  estate  of 
Bean  A.  Merrick ,  late  of  the  District  of  Colmbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
bereby  warned  to  exhibit  theaame,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  January 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  esUte. 

Given  under  my  hand  this  7th  day  of  January,  1888. 
4  ERNEST  M.  MERRICK,  Adm^r  c.  t.  a., 

418  Spruce  st.,  Le  Droit  Park. 

50.966.   Ad.D.13. 


IN  THE  SUPREME  COURT  OF  THE.DISTRICT  OF  COLUMBIA. 
The  21st  day  of  January,  1888. 

^Lesrlt  Cook  ) 

V.  \     No.  10,808.    Equity  Docket  26. 

Frank  Waters  et  al.       3 

On  motion  of  the  plaintiff,  by  Mr.  H.  B.  Moulton,  his 
solicitor,  it  is  ordered  that  the  defendants,  James  Brooks 
and  lohn  Brooks  cause  their  appearance  to  be  entered  hwein 
on  or  before  the  first  rule-day  occurring  forty  days  after 
this  day;  otherwise  the  cause  will  be  proceeded  with  as  in 
caseofdefhult. 

The  object  of  this  suit  is  to  set  aside  two  alleged  deeds  of 
trust  as  fraudulent,  purporting  to  convey  the  land  and  prem- 
ises known  as  the  west  naif  oflot  numbered  88.  in  Hopldns* 
recorded  subdivision  of  square  110,  in  the  city  of  Washington. 
D.  C.  And  also,  fbr  the  appointment  of  a  trustee  to  sell  and 
convey  the  said  property,  and  for  a  distribution  of  the  pro- 
ceeds thereof  among  the  heirs-at-law  of  James  Washington, 
deceased.  

By  the  Court.  WM.  M.  MERRICSl,  Justice,  Ac 

True  copy.    Test:  R.  J.  Mmos,  Clerk,  Ac 
4                           By  M.  A.  Clanct,  Asst  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business, 

January  20th,  1888. 

In  the  case  of  Eliza  Ann  Brooks,  Administratrix  of 
Joseph  Brooks,  deceased,  the  Administratrix  aforesaid  has, 
with  the  approval  of  the  Court,  appointed  Friday,  the  74th 
day  of  Februarv,  A.  D.  1888,  at  11  o^dock  a.  m.,  for  makinsr 
payment  and  mstribution  under  the  Court's  mrection  and 
control,  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Administratrix  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  cooy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  dsy. 

4        T^  DORSET  CLAQETT,  Registes  of  Wills. 

No.  2666.    Ad.D.13. 


THIS  13  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained fh>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentarv  on  the  personal  estate  of  William  Carroll, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  of  Januaiy 
next;  they  may  otherwise  by  law  be  excluded  from  au 
benefit  of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  January,  1888. 
3  JAMES  WILKINSON,  Ex*r,  1486  Q  st.  n.  w. 

No.  2920.    Ad.D.18. . 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  0th  d3ky  of  January,  1888. 
D.  Appleton  k  Co.     ) 

V.  I    No.  28,801.    At  Law. 

Eufemlo  Abadiano.  3 
On  motion  of  the  plaintiflb,  by  Mr.  Maddox,  their  attorney, 
it  is  ordered  that  the  defendant,  Eufsmio  Abadiano,  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day ;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  subject  the  goods  and  chattels 
of  defendant,  attached  by  the  Marshal  in  the  hands  of  S.  P. 
Langley,  Secretary  of  the  Smithsonian  Institution,  Decem- 
ber 10, 1887.  to  the  satisfaction  of  a  claim  of  the  plaintilTs  for 
$1,217.90,  with  interest  and  costs,  as  claimed  in  the  above- 
entitled  cause. 

By  the  Court.  W.  S.  COX,  Justice,  Ac 

True  copy.    Test :  R.  J.  Mmos,  Clerk,  Ac. 

8  By  J.  R.  YoPNO,  Ass*t  Qerk. 


THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estato  of  Roslna  M.  Kieiber, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18€h  day  of  January 
next;  they  may  otherwise  by  law  be  excluded  from  allbme- 
fit  of  the  said  estate. 

Given  under  my  hand  this  Idth  day  of  January,  1888. 
4  M.  D.  PBCK,  Ex*r,  884  F  st.  n.  w. 

No.  2881.    Ad.D.18. 
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THIS  18  TO  GIVE  NOTICB. 

That  the  sabioriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Ck>urt  of  the  District  of  Columbia, 
holding  a  Special  l%rm  for  OrphauB*  Court  business.  Letters 
Testamentwrr  on  the  personal  estate  of  John  M.  Barclay, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  havinff  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber  on  or  before  the  6th  day  of  January 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit or  the  said  estate. 

Qiven  under  my  hand  this  6th  day  of  January,  1888. 
8  JAMES  B.  YOUNG,  Bx'r,  1606  Q  st.  n  w. 


B.  B.  Hay,  Poootor. 


THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Charles  S.  Moore, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  tiie  subscriber,  on  or  before  the  10th  day  of  January 
next :  th^  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  10th  day  of  January.  1888. 
8  HAMILTON  E.  LEACH,  Adm'r,  iOO  7th  st.  s.  w. 

No.  2966.    Ad.D.  18.    O.  M.  Smith,  T.  M.  Fields, IProctors 

IHia  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftx>m  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on(the  personal  estate  of  Moses 
Waltky,  Ute  of  Chicago,  Dl..  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  January 
next  J  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  teid  estate. 

Given  under  my  hand  this  18th  day  of  January,  1888. 
8  SIMON  WOLF,  Adm'r,  921  F  St.  n.  w. 

No.  2968.    Ad.D.18. 


THI8  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  Of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  Mary  A.  Roth,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  liaving  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  4th  day  of  January 
next ;  tiiey  may  otherwise  by  law  be  excluded  frt>m  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  4th  day  of  January,  1888. 
2  JAMES  M.  JOHNSTON,  Ex'r. 

N0.2M7.    Ad.D.18.  FendaU  Law  Building. 

THI8  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Temamentary  on  the  personal  estate  of  Ambrose  W. 
Thompson,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  January 
next :  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  7th  day  of  January,  1888. 
8  CELBBTE  THOMPSON,  Ex'x,  1720  H  st.  n.  w. 

No.  2964.    Ad.  D.  13.    M.  F.  MoBRis,  Proctor. 


THI8  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  Washington,  D.  C.hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  holding 
a  Special  Term  for  Or^dian's  Court  business.  Letters  of  Ad- 
ministration d.  b.  n.  c.  t.  a.  on  the  personal  estate  of  Ann  C. 
Carroll,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  July,  1888. 
next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  January,  1888. 
8  GBOEGE  F.  APPLEBT,  Adm'r  d.  b.  n.  c.  t.  a. 

of  the  estate  of  Ann  C.  Carroll,  deo'd. 

No.  1086.    Ad.  D.IO. 


£e9al  Noticed. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 

Mary  P.  Smtth  ot  al.  ) 

V.  y    10,789.    Eq.  Doc.  27. 

Edward  Hessiegrave  et  al.  ) 
Ordered,  this  Sd  day  of  January,  A.  D.  1888,  that  the  sale 
made  and  reported  by  B.  P.  Jackson,  trustee  in  the  above 
cause,  be  ratified  and  confirmed,  unless  cause  to  the  contra- 
ry thereof  be  shown  on  or  before  the  6th  day  of  February 
next. 

Provided  a  copy  of  this  order  be  inserted  in  the  Law  Be- 
porter  once  a  week  for  three  weeks  before  the  said  day. 
The  report  states  the  amount  of  sales  to  be  4,676  dollars. 
WM.  M.  MERBICK,  A.  J. 
A  true  copy.    Test :       B.  J.  Mmoe,  Clerk. 
_   1 fly  M.  A.  Clawcy,  Ass*t  Clerk. 

~iirfHE"SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  for  Orphans*  Court  Business. 
January  6th.  1888. 
In  the  case  of  Maria  L.  Harkness.  Executrix  of  John  C. 
Harfcness.  dec*d,  the  Executrix  aforesaid  has,  with  the  approv- 
al of  the  Court,  appointed  Friday ,  the  8rd  day  of  February,  A. 
D.  1888,  at  11  o^clock  a.  m.,  for  making  payment  and  distrib- 
ution, under  the  Court's  direction  and  control ;  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue,  aie  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorised,  with  their 
claims  agamst  the  estate  properly  vouched ;  otherwise  the 
Executrix  will  take  the  benefit  of  the  law  asainst  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Beporter  previous  to 
the  said  day. 

2        Test:       DOBSEY  CLAGETT.Begistor  of  Wills. 

No.  2419.    Ad.  D.  12.    I.  L.  Johnson.  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 
The  6th  day  of  January,  1888. 
Osceola  C.  Green  1 

V.  No.  10,926. 

Andre  De  Loffre  and  Equity  Docket  27. 

Samuel  Oe  Loffre.  J 
On  motion  of  the  plaintfn,  by  Messrs.  Gordon  A  Gordon, 
his'  solicitors,  it  is  ordered  that  the  defendants,  Andre  De 
Loffre  and  Ssmuel  De  Loffre,  cause  their  appearance  to  be  enter- 
ed herein  on  or  beforo  the  first  rule-day  occurring  fortv  days 
after  this  day:  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  thi&  suit  is  for  partition  of  south  half  of  loi 
numbered  eight  (8),  in  square  numbered  one  (1),  in  the  city 
of  Washington,  District  of  Columbia. 
By  the  Court.  WM.  M.  MEBBICK,  Justice,  Ao, 

True  copy.    Test :  B.  J.  Mbiqs,  Clerk,  &c. 

2  By  M.  a.  Clawcy.  As8*t  Clerk. 


No.  10,928.    Equity  Docket  27. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU, 
The  6th  day  of  January,  1888. 
Joseph  E.  Johnston       I 

Henry  B.  McLane  &  als.  f 

On  motion  of  the  plaintiff,  by  Messrs.  Gordon  A  Gordon, 
his  solicitors,  it  is  ordered  that  the  defendants.  Henrr  B. 
McLane.  Robert  Hocmelle  and  Helene  Hocmelle,  cause  their 
appearance  to  be  entered  herein  on  or  before  the  first  mle- 
day  occurring  forty  days  after  this  day ;  otherwise  the  cause 
«rill  be  proceeded  with  as  in  case  of  default. 

The  oDject  of  this  suit  is  for  partition  of  lot  numbered  thir> 
ty-three  (33),  in  Shepherd  ana  Kirby*s  recorded  subdivision 
of  square  numbered  one  hundred  and  sixty-four  (164),  as  re- 
corded in  Surveyor*s  Liber  J.  H.  K..  page  137,  (said  lot  being 
in  the  city  of  Washington,  in  the  District  of  Columbia). 

By  the  Court.  WM.  M.  MEBBICK.  Justice,  Ao. 

True  copy.    Test:  B.  J.  Mkigs,  Clerk.  Ac 

2  By  M.  A.  CuiNCY,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  'January,  1888. 
Annie  L.  Kerby     ) 

V.  y    No.  10,806.    Docket  27. 

Frank  A.  Kerby.  ) 
The  Marehal  having  returned  the  defendant  "Not 
to  be  found,"  on  motion  of  the  plaintiff,  by  Mr.  Fred.  W. 
Jones,  her  solicitors,  it  is  ordered  that  the  defendant,  Frank 
A.  Ksrby.  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  procure  a  divorce  from  the  deftod- 
ant  upon  the  grounds  stated  in  the  bill,  which  are  adultery 
and  cruelty  of  treatment. 
By  the  Court.  WM.  M.  MEBBICK.  Justice,  Ac. 

True  copy.    Test :  B.  J.  Meigs,  Clerk,  Ac, 

2  By  M.  A.  Clancy,  Ass*t  Clerk. 
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Cegal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  A  Special  Term  for  Orphans'  Ck>iirt  Businefls. 

January  6Ui,  1888. 

In  the  case  of  Edgar  P.  Berry,  Administrator  of  Maria 
Berry,  deceased,  the  Administrator  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  Srd  day  of 
Febroary,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly  author- 
ized, wiUi  their  claims  against  the  estate  properly  vouched ; 
oUierwise  the  Administrator  will  take  the  benefit  of  the  law 
aeunstthem. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

2        Test:  DORSEY  CLAGBTT,  Register  of  WUls. 

No.  2560.    Ad.  D.  13.    Chas.  H.  Cragin,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

JsAuary  5th,  1888. 

In  the  case  of  George  T.  I>unlop,  Executor  of  Edwin  D.  Hart- 
ley, dec'd,  the  Executor  aforesaid  has,  with  the  approval  of 
the  Coort^  appointed  Fridav,  the  27th  day  of  January,  A. 
D.  1888,  at  11  o'clock  a.  m.,  for  making  payment  and  distri- 
bution under  the  Court's  direction  and  control ;  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue,  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properly  vouched ;  otnerwise  the 
Executor  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  pablishea  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

2  Test :       DORSEY  CL AQBTT,  Register  of  Wills. 

_No.  2566.    AiL  D.  13.    C.  M.  A  H.  8.  Matthews,  Proctors. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  5th*day  of  January,  1888. 
Clara  B.  Harrison        > 

V.  (     No.  10,886.    Docket  27. 

WHIiam  H.  Harrison.  ) 
On  motion  of  the  plaintiff,  by  Mr.  A.  B.  Williams,  her 
solicitor,  it  is  ordered  that  ihe  defendant  cause  his  appear- 
ance to  be  entered  herein  on  or  before  the  first  rule-dav 
oocnrring  forty  days  after  this  day :  otherwise  the  cause  will 
be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit' is  for  a  divorce  on  the  ground  of 
desertion. 
By  the  Court.                  WM.  M.  MERRICK,  Justice,  &c. 
True  copy.    Test :       R.  J.  Mbios,  Clerk,  &c. 
2 By  M.  a.  Ci^awcy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBJaT 
The  6th  day  of  January,  1888. 
Ida  L.  Neagle       ) 

V.  {     No.  10,908.    Equity  Docket  27. 

Jobn  L.  Neaole.  ) 
On  motion  or  the  plaintiff,  by  Mr.  Rogers,  her  solicitor,  it 
is  ordered  that  the  defendant  cause  his  appearance  to  be 
entered  herein  or  on  before  the  first  imle-dav  occurring  forty 
days  after  this  day ;  otherwise  the  cpnse  will  be  proceeded 
with  as  in  case  of^default. 

Provided  a  copy  of  this  order  be  published  for  three  weeks 
in  the  Washington  Law  iieporter. 

The  object  of  this  suit  is  to  procure  an  absolute  divorce  on 
the  ground  of  cruelty. 
By  the  Court :                WM.  M.  MERRICK,  Justice,  Ac. 
Tme  copy.    Test :          R.  J.  Mkios,  Clerk,  &c. 
2 By  M.  A.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Louis  P.  Shoemaker  ) 

V.  >    No.  10,821.    In  Equity. 

Francis  0.  Shoemaker  et  al.    J 
Upon  consideration  of  the  report  of  William  G.  Johnson, 
tm^ee,  this  day  filed,  it  is  by  the  Court,  this  9th  day  of 
Janmuy,  1888,  ordered  that  the  sale  of  part  of  lots  numbered  | 
fioorteen  (14)  and  sixteen  (16),  in  square  numbered  five  hun- 
dred and  one  (501 ),  to  Andrew  J.  Sanford.  for  eighteen  hun- 1 
died  dollars  ($1,800),  as  reported  bv  the  said  trustee,  be  and  the  i 
Mine  hereby  is,  ratified  and  confirmed,  unless  cause  to  the 
contrary  be  shown  on  or  before  February  lOth,  18S8.  i 

Proridedthatacopvof  this  order  be  published  for  three 
saocessive  weeks  in  the  Washington  Law  Reporter  before  > 
aaid  day. 

WM.  M.  MERRICK,  A.  J. 
A  true  copy.    Test :  R.  J.  Meigs,  Clerk, 

S  By  M.  A.  Clancy,  Ass't  Clerk. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  4th  day  of  January,  1888. 

George  Menke         *    ) 

V.  [    Eq.  No.  10,906.    Docket  No.  27. 

Edward  Wilde  et  al.  ) 
On  motion  of  the  plaintiff,  by  Mr.  Thr.rr.r.-  V,.  W.r^^rr,  "5s 
solicitor,  it  is  ordered  that  the  deteudants,  Edward  Wilde, 
Eiizabeth  Wilde,  his  wiic,  Edward  Hesse!grave,  Emma  Eliza  Hcs- 
selgrave.  his  wife,  Georas  Thomas  Hesseigrave,  Elizabeth  Hessel- 
grave.  his  wife,  Havtvood  Hesselgrave,  Eliza  Hesse'grave.  his  wife, 
Mar/ Jane  Owen.  William  Owen,  her  hunband,  aud  Eliza  Ann 
Hesselgrave,  cause  their  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  turty  days  afl«r  this  day  ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  to  remove  cloud  off  title  to  lot  five 
(5),  in  square  four  hundred  and  eighty-four  (484). 
By  the  Court.  WM.  M.  MERRICK.  A.  J. 

A  true  cony.    Test :  R.  J.  Meios,  Clerk. 

2  By  M.  A.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  January,  1888. 
John  W.  Collins  ] 

Wm   L.  Lyon  and  Chas.  A.  Conklln.       ^^l?^^' 

trading  under  the  firm  name  and 

style  of  Lyon,  Conklln  &  Co.  J 

On  motion  of  the  plaintiff,  by  Messrs.  Meloy  A  Steuart,  his 

solicitors,  it  is  ordered  that  the  defendant,  William  L.  Lyon, 

of  the  firm  of  Lyon,  Conklln  &  Co..  cause  his  appearance  to  be 


Equity  Docket  26. 


entered  herein  on  or  before  the  first  rule-dav  occurring  forty 
days  after  this  day ;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  declaring  the 
forfeiture  of  the  assignment  by  the  plaintiflT  to  Lyon,  Conk- 
lln &  Co.,  of  an  interest  in  the  letters  patent  of  the  United 
States.  Nos.  8,570  and  205,786,  and  to  decree  a  retransfer  of 
such  interest.     ~ 

By  the  Court.  WM.  M.  MERRICK,  Justice,  &o. 

True  copy.    Test :  R.  J.  Meios,  Clerk. 

2  By  M.  a.  Clancy,  Ass»t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  January,  1888. 

Sarah  M.  Starr  ) 

V.  i    No.  10,858.    Docket  27. 

William  W.  Metcalf  et  al.  ) 

On  motion  of  the  plaintiff,  by  Mr.  Samuel  Maddox,  her 
solicitor,  it  is  ordered  that  the  defendants.  John  H.  Cooper 
and  Mary  Cooper,  his  wife,  Isaac  Cooper  and  William  Smith,  in- 
fant, cause  their  appearance  to  be  entered  herein"on  or  be- 
fore the  first  rule-day  occurring  forty  days  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. . 

The  object  of  this  suit  is  the  appointment  of  a  trustee  in 
the  place  and  stead  of  said  William  W.  Metcalf,  to  execute 
the  powers  created  by  a  certain  deed  of  trust  made  and  exe- 
cuted Qn  the  27th  day  of  January,  A.  D.  1877,  by  one  Lysan- 
der  Cooper,  late  of  said  District,  deceased,  and  defendant, 
Louisa  Cooper,  his  wife,  as  the  same  is  recorded  among  the 
land  records  of  said  District,  in  Liber  No.  840,  at  folio  356  et 
seq. 

By  the  Court.  WM.  M.  MERRICK,  Justice,  Sec, 

True  copy.    Test:  R.  J.  Meigs,  Clerk. 

2  By  M.  a.  Clancy,  Ass't  Clerk. 

llN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  eth  day  of  January,  1888. 
Allen  C.  Clark 

Robert  c' Walsh  i 

On  motion  of  the  plain  tifi,  by  Mr.  Daniel  O'C.  Callaghan, 
his  solicitor,  it  is  ordered  that  the  defendants,  Robert  Correa 
Walsh.  Virginia  Walsh,  his  wife,  Anna  Wood  Walsh,  George 
Washington  Walsh,  and  George  Washington  Walsh.  Trustee,  cause 
their  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  fortv  dajrs  after  this  day ;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  clear  of  cloud  title  to  original 
lots  twenty,  twenty-one,  twenty-two  and  twenty-three,  in 
square  five  hundred  and  fifty-one,  in  Washington,  D.  C,  and 
for  their  partition. 

By  the  Court.  WM.  M.  MERRICK,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Mbigs,  Clerk,  Ac. 

2  By  M.  A.  Clancy,  Ass't  Clerk. 


et.  aL  ) 


In  Equity. 

No.  10,908.  Docket  27. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  Januaiy,  A.  D.  1888. 

Henry  Wise  Garnett,  Tnurtee»  PUT. ) 

,     |-    Bq.  Ko.  10,187. 


V, 


MarUn  Corytll  tt  al.,  Defts. 

On  motion  of  the  complainant,  by  Oonway  Robinson,  jr.» 
and  D.  8.  BiackiUl,  his  soliciton,  it  is,  this  6th  day  of  Jann- 
aiT,  A.  D.  1888,  by  the  Court,  ordered  that  the  defendants, 
Alice  C.  Eritiaann.  Emiaa  L.  C.  Ayert  and  Torbert  Coryell,  cause 
their  appearance  to  be  entered  herein  on  or  before  the 
first  ruUMU^  oocurrinff  forty  days  after  this  day ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  conveyance  flrom'  the 
defendants  to  this  cause,  as  the  sole  heirs-at-law  of  Lewis  8. 
Coryell,  deceased,  of  the  property  devised  to  George  W. 
Biggs,  trustee,  as  to  which  the  complainant  has  been  substi- 
tuted in  place  of  said  Biggs  as  trustee. 

By  the  Court.  ^WM.  M.  MERBIOE,  A.  J. 

True  copy.   Test.  B.  J.  Mbigs,  Clerk,  &c. 

8  By  H.  W  HoDOBB,  Ass^  Clerk. 

THIS  IS  TO  GIVB  NOTICE, 

That  the  subecriber,  of  the  District  of  Columbia,  hath  ob- 
tained fttmi  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 

Testamentary  on  the  -     .   .      - ^  - 

late  of  the  d£    ' 

All  persons „ 

hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  January 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  0th  day  of  January,  1888. 

^  8  HBLEN  L.  EMEBT,  Bx*x,  411  Fouxth  st  n.  w. 

No.  3988.    Ad.  D.  18.    W.  K.  DuHAMmi,  Proctor. 


h  oiMxwu  j.vnu  zur  wrpnanB'  ijoun^  DosinesB,  i^eneiB 
QtaxTon  the  personal  estate  of  Matthew  6.  Emery,  Jr., 
le  District  orColumbia,  deceased, 
sons  having  claims  against  the  said  deceased  are 


THI8  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained ftx>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orohans'  Court  business.  Letters 
Twtamrtitwjronthe  nersonal  esUte  of  Wilbelmina  Walter, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  agabist  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subecriber,  on  or  before  the  9th  day  of  January 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  January,  1888. 

^  8  WM.  G.  WALTEB,  Ex»r,  1118  6th  st.  n.  w. 

N0.2M8.    Ad.D.18.    Pbkdin and  Schmidt,  Proctor. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Courtof  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  personal  esUte  oi  Michael  McAllister, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  llth  day  of  January 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  said  estate. 

Given  under  my  hand  this  llth  day  of  January,  1888. 
her 
8  MABGABBT  M  McALLISTEB,  Bx'x. 

mark. 

N0.2M8.    Ad.D.18.    D.  O'C.  Callaghan,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 

Holding  a  Special  Term  for  Orphans*  Court  Business, 

January  18th.  1888. 

In  the  matter  of  the  EsUte  of  Agnes  Maria  Smith,  late  of 
the  Cit7  of  Washington,  D.  C,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  xor  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased, having  been  made  by  Blair  Lee,  of  Montgomery  Co., 
lid. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  FH  day.  the  8d  day  of  Februar3rjl888,  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  the  said  Will  should  not  be 
proved>nd  admitted  to  Probate,  and  Letters  Testamentaiv 
on  the  estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Beporter  and  the 
Evening  Star  previous  to  tiie  said  day. 

By  the  Court.  WM.  M^  MEBBICK,  Justice. 

8        Test :  DOBSET  CLAGETT,  Begister  of  Wills. 

No.  28BS.    Ad.D.18. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF- THE  DISTRICT  OFJDOLUMBIA. 

The  9th  day  of  January,  1888. 

Edward  MttcheU  ) 

V.  }     No.  10,787.  Equity  Docket  tr. 

Chloe  Ann  MItchtn  et  al.  ) 
On  motion  of  the  complainant,  by  Messrs.  Campbell  Oar- 
Hngtpn  and  J.  G.^B^ij^ow,  his^soUcitors,  it  is  ordtered  that 


the  defendants,  Martha  Jane  Sands,  Josephine  Fllmore, 
Mary  Douglas,  cause  their  appearance  to  De  entered  herein 
on  or  before  the  first  rulenfay  occurring  forty  davs  after 
this  dav:  otherwise  the  cause  will  be  proceeded  with  as  in 
case  of  aefault. 

The  object  of  this  suit  is  to  set  aside  the  deed  of  conveyance 
dated  May  7, 1886,  of  sublet  74,  in  square  610,  situate  in  the 
city  of  Washington,  D.  C,  to  defendants,  Lucy,  Jane,  Mvv 
and  Josephine  Mitchell,  and  to  sell  the  same,  and  to  distri- 
bute the  proceeds  between  the  complainant  and  the  infiuit 
deflendanto,  Alice,  Henrietta  and  Daniel  Mitchell. 

By  the  Court.  WM.  M.  MEBBICK,  Justice,  Ac. 

True  copy.    Test :  B.  J.  Meigs,  Clerk, 

a  By  M.  A.  Clancy,  Ass*t  Clerk. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  bath 
obtained  ftom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Teetamentiuy  on  the  personal  estate  of  WiUiam  E.  Howard, 
late  of  the  District  of  Ck>lumbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  esuiibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  ot  January 
next;  they  may  otherwise  by  law  be  excluded  ftom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  7th  day  of  January,  1888. 
2  H.  E.  HOWABD,  Ex*x,  1828H  St.  n.  w. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftom  the  Supreme  Court  of  the  District  ot 
Columbia,  holding  a  Special  Term  for  Orphans'  Court  bus- 
ness,  Letters  Testamentary  on  the  personal  estate  of  WIHiani 
H.  Emory,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  daj  ot  January 
next:  they  may  otherwise  by  law  be  excluded  nom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  January.  1888. 
2  BIATILDA  W.  EMOBY,  Ex»x,  1718  H  st. 

No.  2940.    Ad.  D.  18.    Woodbury  Blair.  Proctor. 


Equity.    No.  10,824. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  I8th  day  of  January,  1888. 
Jennie  A.  Smith       ) 

Edward  \  Smith,     f 
And  now,  to-wit,  January  18th,  1888,  on  motion  of  the 

Blaintiir,  by  William  A.  Cook,  her  solicitor,  it  is  ordered  that 
tie  defendant  cause  his  appearance  to  be  entered  herein  on 
or  before  the  first  rule-day  occurring  forty  davs  after  this 
day ;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default. 

And  that  notice  hereof  be  published  once  a  week  for  three 
successive  weeks  in  the  Washington  Law  Beporter  and  the 
National  Bepublican. 

The  object  of  this  suit  is  to  obtain  a  divorce  on  the  ground 
of  non-support  and  desertion. 
By  the  Court.  WM.  M.  MEBBICK.  A.  J. 

True  copy.    Test :  B.  J.  Mkigs,  Clerk,  Ac 

8  By  L.  P.  Williams,  Ass^t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  for  Orphans*  Court  Busineea. 

January  18th,  1888. 
In  the  case  of  Qeorge  A.  Smith,  Administrator*^  o 
David  Smith,  deceased,  the  Administrator  aforesaid  has 
with  the  approval  of  the  Court,  appointed  Friday,  the  8rd 
day  of  Feoruaiy.  A.  D.  1888,  at  12  o'clock  m..  for  wi^viTig 
payment  and  distribution  under  the  Court's  directioji  and 
control :  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  proper]^ 
vouched;  otherwise  the  Administrator  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  Law  Beporter  preyioua  to  the 
said  day. 

8      Test:  DOBSET  CLAQETT,  Begister  of  WUla. 

No.  2684.    Ad.  D.  13.    Wm.  Twomblxt,  Proctor. 
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ATTORNBY(»^ATiJUA1i«r. 


WA8HINOTON,  D.  O. 
A  BEST,  WILLIAM  STONE, 


408  Fifth  St.  n.w. 


BELL,  W.  PBIBCB, 
Cmtiwa  in  Patent  Ckx)U9ea         825F8t.n.w. 


B 


LAIB,  JOHNS., 


1420  F  St.  n.  w. 


D 


|UMONT,  N., 


829  F  Si.  n.  w. 


W 


iWAllDS  &  BAJINAAD, 


600  Sib  St.  n.  w. 


M"' 


CKET,  FIUMKLIN  H., 


605  D  St.  n.  1 


S 


AYILLB^  JAMES  H., 


14WFSt.n.w. 


CALIFORmA. 

oCALLBSTBR,  WABD,  Jb., 

430  MontKomery  St.,  San  Fnadaoo. 


M- 


COLORADO. 


TiUNN,  GBOBGEii 


Denver. 


OBOaOIA. 

ABBICON  M  GILBERT. 

Gate  City  Bank  BnUding,  Atlanta. 


H 


KANSAS. 
TiOUQLASS,  GBORGE  L., 


Wiohita. 


H 


BONNESOTA. 
BATH,  HARTWBLL  P., 


St.  Paul. 


NEBRASKA. 
QPFUTT,  CHARLES, 


Paxton  Building,  Omaha. 


OHIO. 


WING,  GEORGE  0., 
89  Euclid  Ave.,  Room  8,  Cleveland. 


Conmissioiier  of   Deeds,   Notary    Pablle    and 
U*  S.  CommiasioQery 

1224  P  St  N.  W.  Washington,  D.  C. 

Attorney  for  Mercantile  Ck>llectin£r  Agency. 


BUDDY'S   JUSTICE, 

|i  per  vol.    For  sale  at  the  Waahinffton  Law  ReporCier  Office. 
A  Manual  of  the  Laws  of  the  InOstrict  of  Columbia,  ftrom 
its  otfanlzation,  with  notes  of  decisions  and  references,  by 

CHARLES   S.  BUNDT, 

Cm^iHwu  ti  0%949  for  all  tiM  Statss  and  Ttrritorlea, 

SOTABTPUBUC,  U.  8.  OOmnSfllONBB  ASD  JU8TICB  OP  TBB  PBAOB 

468  U.  Aft.       (Opp.  City  HaU)       Washington,  D.  C. 

49*  AB  papers  for  record  or  use  in  other  States  should  be 
fcVoowIedged  before  a  Commiasioner  of  Deeds  in  this  District 
bsteelM^j 


BALDWIN,  HOPKINS  &  PEYTON, 

Attorneys  at  Law,  Solicitors  of  Patents,  and 
Connselors  in  Patent  Canses, 

25  Grant  Place,  Washington,  D.  O. 

Patent  Business  Exdosive- 
4 


Established  1859. 


ly. 


National  UnlTerslty  l^aw  Scliool* 

Prbb>t,  Hon.  ARTHUR  MAC  ARTHUR, 

Late  Associate  Justice  Supreme  Court  District  of  Columbia 

LECTURERS: 

Hon.  SAM'L  F.  MILLER, 

Associato  Justice  Supreme  Court  U.  S* 

International  Law. 

Hon.  W.  B.  WEBB. 

Federal  Jurisprudence  and  Practico. 

H.  O.  CLAUGHTON,  Esq. 

Common  Law  Pleading,  Evidence,  Equity  Pleading  and 

Practice,  Commezcial,  MailUme,  and  Criminal  Law. 

JAMES  SCHOULER,  Esq. 
BaihnentB  and  Domestic  Relationa. 
EUGENE  CARUSI,  Esq. 
Real  and  Personal  Property,  Contracts,  Negotiable  Instru- 
ment., 

CHAS.  S.  WHITBIAN.  Esq. 

Patent  Law  and  Practice. 

JUDGES  OF  THE  MOOT  COURT : 


I  CHAS.  S.  WHITMAN,  Esq., 
I  Patent  Cases. 


EUGENE  CARUSI,  Esq., 
Law  and  Equity  Cases. 

School  opens  Oct.  8, 1887.  For  information,  address  C.  W* 
Bushnell,  Treas.,  or  E.  Carusi,  Sec,  1006  F  St.  n.  w.,  Washing- 
ton. D.  C.  87 


Book  and  Job  Printinsfe 


THB  LAW  REPOBTBB  OOMPANY 
begs  to  inform  the  profession  that  it  has 
recently  added  to  its  plant  a  fUll  supply  of 
ne-w  Job  Type,  new  Presses,  and  every  ap- 
pointment of  a  first  class 

JOB  PRINTING  OPPIC£y 

which  will  be  under  the  supervision  of  Mr. 
Wta.  Roberts,  one  of  tl^e  most  skilfUl  and 
artistic  Printers  in  this  city.  It  is  therefore 
prei>ared  to  execute  Briefs,  Records,  Blanks 
and  Books  in  the  highest  style  of  the  art. 

The  Company  solicits  tl^e  patronage  of 
the  profession,  and  guarantees  neat  and 
accurate  work,  promptly  delivered,  at  rea- 
sonable prices. 

Estimates  flimished  on  application. 
DAYID  BI.  OLrlVBR, 
Qeneral  Manager. 
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VataaWe  Law  Books. 


IN 


GOOD   CONDITION. 


Abbotf  8  National  Digest^  volfl.  1,  2, 3,  4,  5,  1867 

to  1872. 
Abbotf  8  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest^  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  boand ;  vol.  4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  voL 

n,  1876. 
Atkins'  Chancery  Reports,  vols.  1,  2,  8. 

Bacon'd  Abridgement^  vols.  1,  2,  3,  4,  6,  6,  7. 

Barbour  on  Set-off. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844.' 

Bundy's  Justice— latest. 

Bxorge  on  Suretyship. 

Chitty's  English  Digest 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Titie,  1865. 

Dallam's  Dige8t,*3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightiy,  1789  to  1867, 

1867  to  1866,  1867  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1867. 

Gilbert  on  Devisee. 

Graham  on  New  Trials. 

Greenleaf 's  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartiey's  Digest^  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  n,  1868. 


Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronaux, 


Landlord  and  Tenant  (Sloane),  1878. 

Laws  1869-60. 

Law  iReporta. (English),  vols.  1  to  16,  inclusive, 

1867-69. 
Law  of  Nations  VatteL 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &(,Heard.  2d  Ed. 


Lone  on  Sales  of  Personal  Property. 
Loufeiana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-off. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  6th  ed. 

Orphan's  Court  ManuaL 
Oldham  &  White's  Digest^  1  voL 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1867,  Duplicates. 

Penal  Code  of  1867  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Titie,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Ray's  Medical  Jurisprudence  of  Insanity ,^863. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1846. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870, 1873. 
Swinbome's  Treatise  on  Wills,  vols.  1,  2,  3. 

The  Reporter,  Houghton.  Osgood  &  Co..  vols. 

6,  6,  7,  8,  bound;  vols.  9  to  20,  inclusive, 

unbound. 
The  Transcript,  1873,  3  vols.,  published  in  New 

York. 
Treatise  on  Equity,  Fonblanques. 
Treatise  on  Insanity,  Prichard. 

U.  S.  Stats,  at  Large,  vols.  1,  2,  3. 

U*  S.  Stats,  at  Large,  1861  to  1863,  and  1863  to  1867 

2  vols.,  G.  P.  Sanger. 
U.  S.  Digest,  Abbott,  vol.  1,  A  to  O,  2  copies; 

vol.  2,  D  to  L.,  2  copies ;  voL  3,  M  to  Y,  2 

copies;  vol.  6,  Sup.,  P  to  M,  1  copy.    These 
'     annuals,  viz.:  vol.1  to  8.  (duplicates);  9  to 

17,  single:  with  1  vol..  Table  of  Ca^  and 

Equity  Digest,  vol.  2. 

Warren's  Duties  of  Attorneys,  1870. 
Watkins  on  Descents. 
Wellford'8  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  Executors,  &c,  vol.  2,  Thobaulf  s 
Notes. 

For  sale  at  the  Office  of  the  Washington 
Law  Reporter.  Orders  for  Law  Books  promptiy 
filled  at  current  prices.    Address 

THE  WASHINGTON  LAW  REPORTER, 

508  E  St.  N.  W.,  Washington,  D«  C. 
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established  1&74. 
Wm.  Stone  Abert, 


Editor 


VOL.XVL No.  5 


WASHIHGTOH,D.& 


PEBRDARY  1,1888 


A  OONORBSS  OF  LAWYKKS. 

PB0P06ED  NATIONAL  CONVENTION  OF  MEMBERS 

OF  THE  BAR. 

The  Board  of  Directors  of  the  Bar  Associa- 
tion of  the  Distarict  have  issaed  a  circular  to  the 
bar  associations  of  the  coontry  suggesting  Tues- 
day, May  22,  and  this  city,  for  the  holding  of  a 
national  convention  of  lawyers  in  this  city. 
The  initiative  was  taken  May  10  last  under  the 
Mowing  resolution : 

"Itesolwd,  That  the  Board  of  Directors  of 
this  association  are  hereby  requested  to  com- 
municate with  the  local  bar  associations 
throu|:hout  the  country  and  also  with  the 
Amencan  Bar  Association,  with  a  view  of  form- 
ing a  national  legal  body  to  be  composed  of 
delegates  from  the  various  associations,  and  to 
meet  in  annual  convention,  such  body  to  have 
for  its  object  the  advancement  of  the  science  of 
law  in  tins  country." 

^  In  the  letter  transmitting  this,  the  board 
"calls  attention  to  the  salutary  effect  ui>on 
general  legislation  throughout  the  United  States 
which  would  inevitably  result  from  the  free 
interchange  of  sentiment  and  the  public  expres- 
sion of  views  by  leading  members  of  the  bar. 
The  evils  resulting  from  the  variant  nature  of 
t^  l^islation,  as  it  respects  the  administra- 
tion of  justice,  and  in  its  relation  to  such  topics 
of  universal  interest  as  the  execution  of  wills, 
limitation  upon  the  powers  of  non-resident  exe- 
cutors and  administrators,  formalities  of  con- 
veyancing, marriage  and  divorce,  etc.,  exhibit 
in  a  marked  degree  the  propriety  of  securing  a 
more  homogeneous  system  of  laws  throughout 
the  country." 

The  letter  calling  the  committee  is  signed  by 
James  G.  Payne  (president),  Andrew  0.  Brad- 
ley, George  E.  Hamilton,  J.  Holdsworth  Gor- 
don, James  M.  Johnston,  Edward  A.  Newman 
(secretary),  TaJlmadge  A.  Lambert,  Board  of 
Directors.    It  says: 

"Referring  to  their  former  circular  letter 
on  the  subject  of  a  proposed  national  coi^ 
vention  at  this  place  of  the  several  bar  associa- 
tions throughout  the  country,  and  the  conse- 
cpient  formation  of  a  permanent  representative 
body,  the  undersigned  beg  leave  to  state  that, 
in  Tiew  of  the  uniformly  favorable  responses 
which  their  letter  has  elicited,  they  are  now  en- 
coQiaged  to  suggest  Tuesday,  the  22d  day  of 


May  next,  as  the  time  and  this  city  as  the  place 
for  holdiufi:  such  convention,  and  that  your 
society  will  proceed  at  its  convenience  to  select 
delegates  to  attend  and  represent  the  views  and 
interests  of  its  members  thereat." 

gl  The  Law  Reporter  takes  the  liberty  of  urg- 
ing upon  the  members  of  our  Bar  Association, 
the  necessity  of  obtaining  suitable  Congressional 
appropriation,  in  order  that  the  success  of  the 
undertaking  may  be  assured.  It  will  be  remem- 
bered that  the  Congress  of  the  United  States 
provided  ample  means  for  defrtiying  the  ex- 
penses of  the  International  Medical  Congress, 
held  in  this  city  during  the  past  summer. 

As  there  are  so  many  members  of  the  legal 
profession  in  the  two  Houses  of  Congress,  they 
should  be  appealed  to,  and  their  influence 
solicited  in  behalf  of  the  lawyers'  congress. 

They  would  no  doubt  be  as  willing  now  to 
assist  the  lawyers,  in  the  manner  suggested,  as 
they  were  willing  last  session  to  make  munifi- 
cent provision  for  the  necessary  expenses  of 
the  Intemationsd  Convention  of  members  of 
the  medical  profession. 

It  would  be  well  to  request  t^e  several  Bar 
Associations  throughout  the  States,to  urge  ui>on 
their  Senators  and  Representatives  in  Congress, 
the  propriety,  of  making  the  requisite  appro- 
priation. 

We  sincerely  hope  that  the  movement  will 
prove  successftil ;  and  that  the  convention  will 
meet  at  the  appointed  time.  It  can  reasonably 
be  predicted,  that  with  proper  support  and  the 
hearty  co-operation  of  the  Bar  Associations 
throughout  the  country,  the  National  Conven- 
tion of  Lawyers  will  be  productive  of  great  re- 
sults in  the  more  uniform  administration  of  law 
in  the  United  States. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

LACHES  IN  EQUITY. 


ALFRED  RICHARDS,  Appellant^ 

BROOK  MACKALL,  Jr. 

Decided  January  9,  1888. 
Appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

1.  The  ohancellor  may  justly  refuse  relief  where  a 
coraplainaut  on  his  own  snowmg  has  been  ^uQty  of 
laches,  without  enquiring  whether  there  is  a  de- 
murrer or  a  formal  plea  of  the  statute  of  limitations. 

2.  In  such  case  equity  will  sometimes  refuse  relief 
where  a  shorter  time  than  the  statutory  period  has 
elapsed  without  suit. 

3.  A  court  of  equity  will  not  aid  a  party  seeking 
to  set  aside  an  execution  sale  of  real  estate,  because 
of  mistake  of  the  officer  in  not  describing  it  with 
certainty  in  the  advertisement  of  sale:  especially 
where  the  complainant,  with  full  knowledge  of  his 
rights  for  nearly  twelve  years,  has  fhiled  to  assert 
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them,  dnring  which  |)ericKl  the  property  has  largely 

increased  in  value. 
Mr.  Enoch  Totten,  for  appellant 
Mr.  W.  WiLLOUGHBY,  for  appellee. 
Mr.  Justice  Harlan  delivered  the  opinion  of 

the  court.  fjf 

This  case  is  the  one  referred  to  in  the  last 
clause  of  the  opinion  of  this  court  in  Mackall  v. 
Richards,  112  U.  S.,  369,  376. 

In  the  year  1859,  Brooke  Mackall,  sen.,  made 
a  verbal  gift  to  his  son,  Brooke  Mackall,  jr.,  of 
lot  7,  in  square  223,  in  the  city  of  Washington : 
the  father,  at  the  time,  promising  that  he  would 
thereafter  make  a  formal  conveyance  of  the 
property.  The  son,  relying  upon  such  promise, 
took  possession  of  the  lot  ana  commenced  the 
erection  of  a  buildine  thereon,  at  the  southwest 
corner  of  New  York  avenue  and  14th  street. 
The  lot  was  of  irregular  shape ;  its  line  on  14th 
street  being  about  162  feet  long,  and  on  New 
York  avenue  about  160  feet 

The  marshal  of  the  District  of  Columbia  ad- 
vertisedy  in  1869,  that  in  virtue  of  three  writs  of 
fieri  facias  and  one  writ  of  venditioni  exponas^ 
issued  from  the  clerk's  ofllce  of  the  Supreme 
Court  of  the  District,  he  would,  on  a  named 
day,  sell  at  public  sale,  for  cash,  "all  defend- 
ant's right,  title,  claim,  and  interest  in  and  to 
part  of  lot  7,  in  square  223,  in  the  city  of  Wash- 
mgton,  D.  0.,  beginning  at  the  northeast  comer 
of  said  square  and  running  thence  south  44 
feet ;  thence  west  to  the  west  end  of  the  lot : 
thence  in  a  northerly  direction  with  the  wesi 
line  thereof  to  the  north  line  of  said  lot ;  thence 
with  said  north  line  to  the  place  of  beginning, 
together  with  all  and  singular  the  improve- 
ments thereon,  seized  and  levied  upon  as  the 
property  of  Brooke  Mackall,  jr.,  and  will  be 
sold  to  satisfy  executions  Nos.  3477,  3478,  4117, 
and  3708,  in  favor  of  Matthew  G.  Emery,  Gfeorge 
H.  Plant,  A.  &  T.  F.  Richards,  and  Owen  & 
Wilson." 

Before  the  sale  took  place,  Mackall,  1r., 
brought  a  suit  in  equity  against  said  execution 
creditors  and  the  marshaL  He  stated  in  his 
bill  that,  although  he  was  equitably  entitled  to 
the  whole  of  lot  7,  under  the  beforementioned 
gift  of  his  father,  he  had  not  received  a  convey- 
ance therefor,  and  consequently  did  not  hold 
the  legal  title.  Referring  to  the  description  of 
the  property  as  given  in  the  levies  and  in  the. 
advertisement  of  salcL  he  sdleged  that  it  was 
both  an  indefinite  and  an  impossible  descrip- 
tion, and  that  a  sale  in  the  mode  proposed 
would  prejudice  his  rightB  in  the  remainaer  of 
the  lot  He  therefore  prayed  that  the  sale  be 
enjoined.  The  execution  creditors  severally 
answered,  each  averring  that  the  legal  title  to 
the  property  was  in  MackalL  jr.,  in  virtue  of  a 
sale,  in  1862,  to  one  Hvde  for  taxes  assessed 
upon  it  by  the  corporation  of  Washington,  and 
that  Mackall,  jr.,  as  assignee  of  the  purchaser, 
had  received  and  then  held  a  tax  deed  for  the 
lot,  dated  October  6,  1865. 

It  does  not  appear  from  the  record  that  any 
motion  for  an  mjunction  was  made,  or  that  an 
injunction  was  issued,  or  that  any  mrther  steps 
were  taken,  in  that  cause,  beyond  the  filing  of 
the  bill  and  answer.  The  sale  under  the  before- 
mentioned  executions,  levies,  and  advertise- 
ment,   occurred   June  13,  1870.    The   present 


appellant  became  the  purchaser  at  the  sum  of 
|i2,500,  all  of  which,  except  $646.89,  was  required 
to  pay  judgments  prior  in  time  to  that  recovered 
by  A.  &  T.  F.  Richards.  On  the  7th  of  October, 
1870,  he  received  a  deed  containing  the  follow- 
ing description  of  the  property  conveyed : 
"  Part  of  lot  7,  in  square  223,  begmning  at  the 
northeast  corner  of  square  and  running  thence 
south  44  feet ;  thence  westerly  to  the  west  end 
of  the  lot ;  thence  in  a  northerly  direction  with 
the  west  line  thereof  to  the  north  line  of  said 
lot ;  thence  with  said  north  line  to  the  begin- 
ning." This  deed  was  duly  recorded  February  , 
3,  1871.  Richards  took  possession  under  his 
purchase,  and  expended  large  sums  upon  the 
property  in  order  to  make  it  available. 

On  the  2d  of  April.  1873,  Brooke  Mackall,  sen. 
(his  wife  uniting  ana  relinquishing  her  contin- 
gent right  of  dower),  made  a  conveyance  of  lot 
7,  in  square  223,  to  Joseph  B.  Hill  in  trust,  to 
permit  the  grantor  to  hold,  occupy,  and  enjoy 
the  premises,  with  the  rents,  issues,  and  profits 
thereof,  and  to  convey  them  to  such  persons, 
and  upon  such  terms,  as  the  grantor  ^might  in 
writing  direct  and  with  authority  in  the  latter 
to  encumber  the  premises  or  any  pjart  thereof 
as  he  or  his  heirs  and  assigns  might  direct. 
This  deed  was  recorded  September  29,  1873. 
When  it  was  made  Mackall,  sen.,  knew  that  his 
son  held  the  tax  deed  of  1865 ;  indeed,  the  tax 
deed  was  made  to  the  son  by  the  direction  or 
procurement  of  the  fisither. 

On  the  30th  of  January,  1874,  by  a  deed,  in 
which  Brooke  Mackall,  sen.,  and  Joseph  B.  Hill, 
individually  and  as  trustee,  united  as  grantors, 
lot  7,  with  all  the  buildings  and  improvements 
thereon,  and  all  the  rights  appertainmg  thereto, 
was  conveyed  to  Leonard  MackalL  in  trust,  to 
hold  the  same  fbr  the  use  and  benefit  of  Brooke 
Mackall,  sen.,  '*and  subject  to  his  absolute  con- 
trol and  disposal,  and  to  sell  and  dispose  of  the 
same  as  the  said  Brooke  Mackall,  sen.,  may  in 
writing  direct  and  require."  This  deed,  for 
some  reason,  was  not  recorded  until  June  3^ 
1878. 

By  deed  of  February  27. 1880,  Brooke  Mackall, 
sen.,  conveyed  the  same  lot,  including  his  inter- 
est in  a  pending  claim  for  mesne  profits  agsdnst 
Alfred  Richards,  together  with  all  the  buildings 
and  improvements  thereon,  and  with  all  rights 
in  law  or  in  equity  appertaining  thereto,  to 
Brooke  Mackall,  jr.,  his  heirs  and  assigns  for- 
ever, for  their  sole  use  and  benefit 

Mackall,  sen.,  died  March  7,  1880. 

The  present  suit  was  brought  by  Brooke 
Mackall,  jr.,  on  the  11th  day  of  April,  1882— 
nearly  twelve  years  after  Richards'  purchase — 
for  the  purpose  of  having  the  sale  of  June  13. 
1870,  the  conveyance  of  October  7,  1870,  and  all 
transfers  depending  thereon,  adjudged  to  be 
void  and  of  no  eff*ect.  The  sale  and  convey- 
ance are  attacked  as  invalid  upon  the  following" 
grounds :  The  price  paid  for  it  was  grossly  in- 
adequate ;  the  executions  on  which  the  sale  was 
«maae  were  issued  without  authority,  other  pre- 
vious executions  not  having  been  returned ;  the 
judgments  on  which  the  executions  were  issued 
were  personal  judgments  only,  while  the  execu- 
tions directed  the  sale  of  specific  property  de- 
scribed therein;  the  executions  did  not  suffi- 
ciently describe  the  nature  of  the  debtor's  in- 
terest in  the  property,  whether  legal,  equitable 
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or  otherwise,  nor  define  it»  boandaries,  so  that 
it  conld  be  identified,  nor  conform  to  the  de- 
scription of  the  property  as  given  in  the  decla- 
rations; the  conrt  in  two  of  the  cases  was  with- 
out jurisdiction  to  render  any  other  than  per- 
soniu  judgments,  the  proper  tribunal  for  the 
enforcement  of  mechanics'  liens  being  a  court 
of  equity;  that  Brooke  Mackall,  sen.,  held  the 
legal  title  to  the  property,  and  was  not  a  party 
to  any  of  the  saia  suits ;  that  a  sale  of  an  equit- 
able interest  in  real  estate  could  not  be  made  at 
law,  whether  for  the  enforcement  of  a  mechanic's 
lien  or  otherwise ;  that  at  the  time  of  the  sale, 
Mackall,  jr.,  had  no  interest  in  the  property  ex- 
cept that  arising  from  a  verbal  promise  to  con- 
Tej  and  Ins  action  thereon;  that  the  alleged 
levies  and  sale  were  made  long  after  the  return 
day  of  the  writs ;  that  the  executions  were  is- 
sued and  delivered  to  D.  S.  Gooding,  who  was 
then  the  marshal  of  the  District  of  Columbia, 
whereas  the  advertisement,  sale  and  convey- 
ance purport  to  have  been  made  bjr  Alexander 
Sharp,  wno  was  marshal  at  the  time  of  sale; 
thiat  the  advertisement  of  sale  does  not  suffi- 
ciently describe  the  property,  nor  the  nature  of 
the  interest  to  be  sold,  or  agree  with  the  other 
proceedings;  and  that  the  conveyance  by  the 
niarshal  does  not  conform  to  any  of  the  proceed- 
ings in  said  causes. 

The  court  below,  in  special  term,  dismissed 
the  bilL  But  that  decree  was  reversed  in  gen- 
eral term,  the  sale  and  conveyance  by  the  mar- 
shal to  Richards,  and  all  transfers  depending 
thereon,  being  set  aside  as  void  and  of  no  efifect. 
As  between  the  parties  to  the  suit,  the  appellee 
was  declared  to  be  the  owner  of  the  property, 
with  a  right  to  have  the  legal  title  conveyed  to 
him,  upon  his  paying  appeuant's  claim  as  judg- 
ment creditor,  as  well  as  his  disbursements  in 
connection  with  said  premises.  The  ground 
upon  which  the  court  below,  in  general  term, 
proceeded  was,  that  *'  on  account  of  the  patent, 
and  palpable  ambiguity  and  uncertainty  in  the 
description  of  the  property,  both  in  the  adver- 
tisement and  in  the  marshal's  deed,"  the  sale 
could  not  be  sustained.  Mackall  v.  Richards,  3 
MAckey,  271. 

1.  Is  appellee  entitled  to  relief  in  a  court  of 
equity  in  respect  to  the  sale  of  June  13,  1870? 
In  Badger  v.  Badger,  2  Wall.,  »5,  it  was  said  that 
a  party  who  makes  an  appeal  to  the  conscience 
of  the  chancellor  should  "  set  forth  in  his  bill 
specifically  what  were  the  impediments  to  an 
earlier  prosecution  of  his  claim :  how  he  came 
to  be  so  long  ignorant  of  his  nghts,  and  the 
means  used  by  the  respondent  to  fraudulently 
keep  him  in  ignorance ;  and  how  and  when  he 
first  came  to  a  knowledge  of  the  matters  alleged 
in  his  biU ;  otherwise,  the  chancellor  may  justly 
refhse  to  consider  his  case,  on  his  own  showing, 
without  inquiring  whether  there  is  a  demurrer 
or  a  formal  plea  of  the  statute  of  limitations  in 
his  answer."  So  in  Sullivan  v.  Portland,  etc., 
R.  R.  Ck).,  94  U.  S.,  811 :  *'To  let  in  the  defence 
that  the  claim  is  stale,  and  that  the  bill  cannot 
therefore,  be  supported,  it  is  not  necessarjr  that 
a  fbundation  be  laid  by  any  averment  m  the 
answer  of  defendan  ts.  If  the  case,  as  it  appears 
at  the  hearing,  is  liable  to  the  objection  by 
reason  of  the  laches  of  the  complainants,  the 
court  willj  upon  that  ground,  be  passive  and 
reftme  rehefl"    In  the  latter  case,  it  was  said 


that  equity  would  sometimes  refUse  relief  where 
a  shorter  time  than  that  prescribed  by  the  stat- 
ute had  elapsed  without  suit.  See  also  Hume 
V.  BeaL17  Wall.,  336;  Marsh  v.  Whitman,  21  Id,, 
184-5;  Hay  ward  v.  National  Bank,  96  U.  S.,  617; 
Speidel  v.  Henrici,  120  U,  S.,  387. 

These  principles,  applied  to  the  present  case, 
lead  to  a  reversal,  upon  the  ground  that  the  ap- 
pellee, upon  his  own  showing,  has  been  guilty 
of  gross  laches  in  applying  for  relief.  When 
the  sale  to  Richards  was  m^e  the  appellee  had 
in  his  possession  a  tax  deed  to  himself  convey- 
ing the  legal  title  to  the  whole  of  lot  7.  While 
he  says  he  was  advised  by  counsel  that  that 
deed  was  of  no  value,  and  for  that  reason  he 
did  not  put  it  upon  record,  he  fails  to  suggest 
in  his  pleadings  any  reason  why  it  was  not  suf- 
ficient to  invest  him  with  the  legal  title  to  the 
premises.  The  evidence  fairly  iustifles  the  con- 
clusion that  he  was  induced,  by  reason  of  his 
embarrassed  financial  condition^  to  keep  it  from 
record  in  order  thereby  to  confiise  the  title  to 
the  property,  and  increase  the  difficulties  in  the 
way  of  creditors  reac&ing  it  for  his  debts.  Be 
that  as  it  may,  and  assuming  that  the  tax  deed 
I  was  invalid,  the  appellee  having  gone  into  pos- 
j  session  of  lot  7,  ana  improved  it,  with  the  con- 
I  sent  of  his  father^  and  under  the  latter's  promise 
I  to  convey  it  to  him,  he  was  entitled,  at  any  time 
after  the  sale  to  Richards,  to  raise  the  identical 
questions  now  presented,  as  to  the  invalidity  of 
I  tne  sale  and  conveyance.  He  made,  as  we  liave 
seen,  an  effort,  before  the  sale,  to  have  it 
stopped;  but  he  did  not  prosecute  the  suit 
brought  for  that  purpose ;  and  after  the  sale,  so 
far  as  the  record  shows,  he  took  no  legal  steps 
whatever  to  prevent  a  conveyance  being  made 
to  the  pui'chaser  or  to  have  the  sale  set  aside. 
It  is  true  he  alleges  that  he  complained  to 
Richards  of  the  injustice  done  by  the  sale,  and 
endeavored  to  procure  a  compromise  with  him ; 
that  the  latter  repeatedly  promised  to  do  what 
was  right,  and  to  release  his  claim  on  the  prop- 
erty when  he  was  reimbursed  by  rents  and 
Srofits  for  the  money  he  had  expended;  that 
Richards  promised  to  render  an  account  of  his 
claim,  but  no  account  was  ever  rendered,  ex- 
cept one  so  extravagant  that  it  could  not  be 
considered ;  and  that  he  has  never  been  able  to 
effect  any  arrangement  with  him.  The  evidence 
does  not  sustain  these  allegations.  Appellee 
testifies  that  in  August,  1873,  his  father  tendered 
to  Richards  the  amount  of  his  judgment,  to- 

f  ether  with  all  the  expenses  and  costs  of  all 
inds.  But  he  admits  that  the  appellant  de- 
clined to  accept  the  money.  While  appellant 
was,  perhaps,  willing  to  surrender  his  purchase, 
shortly  after  it  was  made,  if  he  had  beeil  reim- 
bursed his  expenditures  in  connection  with  the 
property,  there  is  no  satis&ctbry  proof  that  he 
ever  recognized  the  legal  or  equitable  right  of 
the  appellee,  or  of  any  one  else,  to  deprive  him 
of  the  fill!  benefit  of  that  purchase.  We  find 
nothing  whatever  in  the  record  to  excuse  the 
failure  of  the  appellee  to  institute  legal  pro- 
ceedings, in  due  time,  to  have  the  sale  set  a^de. 
He  knew  that  the  appellant  relied  upon  the  sale, 
and  upon  the  faith  of  it  expended  large  sums. 
He  knew  that  the  premises  here  in  dispute  were 
in  fkct  levied  on  for  his  debts,  and  were  in- 
tended to  be  sold  in  satisfaction  of  those  debts. 
But  after  the  property Jias  largely  increased  in 
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yalne,  and  after  sleeping:  upon  his  rights  for 
nearly  twelve  years,  with  information,  during 
the  whole  of  that  period,  of  every  fact  now  re- 
lied upon  hy  him,  appellee  asks  the  aid  of  a 
court  of  equity  to  set  aside  the  sale  and  convey- 
ance, and  adjudge  him  to  be  the  owner  of  the 
property;  and,  chiefly,  because  of  a  mistake  of 
the  officer  in  not  so  aescribing  the  premises  in 
the  advertisement  of  sale  and  in  tne  convey- 
ance, as  to  properlj^  identify  them.  In  our 
judgment,  he  is  not  in  a  position  to  claim  the 
interference  of  a  court  of  equity.  For  that 
reason  alone,  the  judgment  must  be  reversed 
and  the  cause  remanded,  with  direction  to  dis- 
miss the  bill. 


LONaSVITY  PAY— PAYMASTER'S 
OLERK. 

THE  UNITED  STATES,    Appellant, 

V. 

GEORGE  R  HENDEE. 

Decided  January  23,  1888. 

1.  In  estimating  the  compensation  of  a  paymaster 
in  the  navy,  his  time  of  service  while  a  paymaster's 
clerk  is  to  be  computed,  under  the  provisions  of  the 
Act  of  Congress  passed  March  3,  1883. 

2.  The  petitioner  while  a  clerk  of  a  paymaster  in 
the  navy,  was  an  officer  of  the  navy  within  the  mean- 
ing of  the  statute,  which  provides  for  increase  of  pay 
to  officers  of  the  navy  according  to  length  of  service. 

Appeal  flpom  the  Court  of  Claims. 

A.  H.  Garland,  Attorney-General,  for  appel- 
lant 

RoBRStT  B.  LiNBS  and  John  Paul  Jonbs,  for 
appellees. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court. 

Georjje  E.  Hendee  brought  suit  in  the  Court 
of  Claims  for  compensation  as  a  paymaster  in 
the  Navy  beyond  what  he  had  been  allowed 
and  paid  for  his  services.  He  recovered  a  Judg- 
ment in  that  court  for  the  sum  of  |8,178.01,  of 
which  $6,313.77  was  not  disputed.  The  disposi- 
tion of  the  remainder  of  $1,864.24,  depends 
upon  whether  the  period  of  time  from  October 
10,  1861i  to  November  30,  1862,  during  which  he 
served  as  a  paymaster's  clerk,  should  be  count- 
ed for  the  purpose  of  increasing  his  salary  under 
the  longevity  provisions  of  the  statutes. 

This  amount  the  accounting  officer  refhsed  to 
allow,  upon  the  ground  that  a  paymaster's 
clerk  is  neither  an  officer  nor  an  enlisted  man 
in  the  Navy,  and  as  a  consequence  the  time  of 
an  officer  who  has  been  such  a  clerk  is  not  en- 
titled to  be  computed  under  the  provisions  of 
the  Act  of  March  3,  1883,  on  that  subject  That 
statute  provides  as  follows : 

"  And  all  officers  of  the  Navy  shall  be  credited 
with  the  actual  time  they  may  have  served  as 
officers  or  enlisted  men  in  the  regular  or  volun- 
teer Army  or  Navy,  or  both,  and  shall  receive 
all  the  benefits  of  such  actual  service  in  all  res- 
pects in  the  same  manner  as  if  all  said  service 
nad  been  continuous  and  in  the  re&nilar  Navy  in 
the  lowest  grade  having  graduated  pay  held  by 
such  officer  since  last  entering  the  service." 
22  U.  S.  Stats,  at  Lai^  473. 

In  the  opinion  of  the  Chief  Justice,  rendered 
in  the  Court  of  Claims  (22  Ct  Cls.  R,  134),  the 
single  issue   raised   is  the   question   of  }aw. 


whether  or  not  a  paymaster's  clerk  is  an  officer 
of  the  Navy  withm  the  meaning  of  said  act 

We  have  just  decided,  in  the  case  of  United 
States  V.  Mouat,  that  a  paymaster's  clerk  is  not, 
in  the  constitutional  sense  of  the  word,  an 
officer  of  the  United  States  ;  but  we  added  also 
that  Congress  may  have  used  the  word  *'  offi- 
cer" in  a  less  strict  sense  in  some  other  connec- 
tions, and  in  the  passage  of  certain  statutes 
might  have  intended  a  more  popular  significa- 
tion to  be  given  to  that  term.  And  in  regard  to 
the  Act  of  1883,  we  think  that  its  proper  oon- 
struction  rec^uires  that  the  officer,  when  subse- 
quently coming  to  compute  what  increase  shall 
be  made  to  l&  statutory  salary  by  reason  of 
his  previous  service,  has  a  right  to  count  other 
service  than  that  rendered  in  the  character  of 
an  officer,  as  defined  by  the  Constitution  of  the 
United  States.  Its  language  is,  that  **  all  offi- 
cers of  the  Navy  shall  be  credited  with  the 
actual  time  they  may  have  served  as  officers  or 
enlisted  men." 

The  claimant  here  is  an  officer  of  the  Navy, 
and  is,  therefore,  to  be  credited^ with  the  actual 
time  that  he  served  as  an  officer  or  enlisted  man 
in  the  regular  or  volunteer  Army  or  Navy,  or 
both.  We  think  the  words  "officers  or  enlisted 
men  in  the  regular  or  volunteer  Army  or  Navy, 
or  both,"  was  intehded  to  include  all  men  regu- 
larly in  service  in  the  Army  or  Navy,  and  that 
the  expression  **  officers  or  enlisted  men"  is  not 
to  be  construed  distributively  as  requiring  that 
a  person  should  be  an  enlisted  man,  or  an  offi- 
cer nominated  and  appointed  by  the  President, 
or  by  the  head  of  a  Department  but  that  it  was 
meant  to  include  all  men  in  service,  either  by  en- 
listment or  regular  appointment  in  the  Army  or 
Navy.  We  are  of  opinion  that  the  word  "offi- 
cer" is  used  in  that  statute  in  the  more  general 
sense  which  would  include  a  paymaster's  clerk : 
that  this  wap  the  intention  of  Congress  in  ite 
enactment,  and  that  the  collocation  of  the 
words  means  this,  especially  when  it  is  added 
that  they  "  shall  receive  all  the  benefits  of  such 
actual  service  in  all  respects  and  in  the  same 
manner  as  if  said  service  had  been  continuous 
and  in  the  regular  Navy." 

In  ex  parte  Reed,  100  U.  S.,  13,  the  court  said  ; 
"  The  place  of  paymaster's  clerk  is  an  impor- 
tant one  in  the  machinery  of  the  Navy.  Their 
appointment  must  be  approved  of  by  the  com- 
mander of  the  ship.  Their  ac6eptance  and 
agreement  to  submit  to  the  laws  and  regula- 
tions for  the  government  and  discipline  of  the 
Navy  must  be  in  writing,  and  filed  in  the  De- 

Sartment.  They  must  take  an  oath,  and  bind 
lemselves  to  serve  until  discharged.  The  dis- 
charge must  be  by  the  appointing  power^  and 
approved  in  the  same  manner  as  the  appoint- 
ment. They  are  required  to  wear  the  uniform 
of  the  service ;  they  have  a  fixed  rank  ;  they 
are  upon  the  pay  roll,  and  are  paid  accordingly. 
They"  may  ^so  become  entitled  to  a  pension 
and  to  bounty  land.  ...  If  these  officers 
are  not  in  the  naval  service,  it  may  well  be 
asked  who  are." 

In  the  case  of  Bogart,  who  was  brought  before 
Judge  Sawyer  of  the  Circuit  Court  on  a  writ  of 
habeas  corpiLs,  that  judge  took  the  same  liberal 
view  in  regard  to  the  position  of  a  paymaster's 
clerk  in  the  Navy ;  holding  that  as  an  officer  of 
the  Navy  he  was  subject  to  be  tried  by  a  court 
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martial,  and  accordingly  remanded  him  to  the 
ooatody  of  that  court  for  triaL  In  the  opinion 
he  says :  '*  Was  the  petitioner,  while  a  clerk  of 
a  paymaster  in  the  Navy,  on  duty  in  the  man- 
ner before  stated,  ^a  person  in  the  naval  service 
of  the  United  States  within  the  meaning  of  this 
act  ?  It  is  contended  on  his  bhealf  that  he  was 
not.  But  upon  this  x>oint  we  entertain  no 
doubl  He  was  not  merely  an  employe  or  ser- 
vant of  the  paymaster,  but  on  the  contrary,  as 
we  have  seen  ftrom  the  regulations  of  the  Navy, 
set  out  in  the  statement  of  fkcts,  he  was  an 
officer  of  the  Navy."    2  Sawyer  O.  C.  Rep.,  396. 

In  the  opinion  of  Chief  Justice  Richaroson, 
delivered  in  the  Court  of  Claims  (22  Ct  Cls.  R., 
134)  in  the  case  now  under  review,  the  same 
view  was  ably  argued,  and  while  we  do  not  con- 
cede that  a  paymaster's  clerk  is.  for  all  pur- 
poses and  in  the  general  sense  of  tnat  term,  an 
officer  of  the  Navy,  we  believe  that  within  the 
meaning  of  the  statute  now  under  considera- 
tion, providing  for  increase  of  pav  to  officers  of 
theNavy  according  to  length  of  service,  that 
it  was  the  purpose  of  the  ftamers  of  that  act  to 
include  service  rendered  as  a  paymaster's  clerk 
in  the  Navy. 

The  Judgment  of  the  Court  of  Claims  \b  there- 
fore affirmed. 

UiriTED  STATES  COURT  OF  CLAIMS. 

GEORGE  W.  WILUAMS  V.  THE  U.  S. 

A  claimant  is  not  entitled  to  recover  the  salary  of 

minister  resident  and   consul-general  of    United 

Stotes  to  liayti,  until  he  has  executed  the  official 

bond  required  by  law. 

Gbobob  a.  Ring  for  claimant 

H.  J.  Mat,  Assistant  Attomey-Gtoneral,  for 
the  U.a 

Richardson,  Ch.  J.,  delivered  the  opinion  of 
the  court. 

The  claimant  hrings  this  action  to  recover  the 
salary  of  minister  resident  and  consul-general 
of  the  United  States  to  Hay  ti  while,  as  he  alleges, 
he  held  that  office.  The  defendants  deny  thaii 
he  ever  was  the  incumbent  of  the  office  so  as  to 
be  entitled  to  the  emoluments  thereofl 

The  facts  are  that  on  the  2d  day  of  March, 
1885,  the  claimant  was  nominated  by  the  Presi- 
dent to  that  office,  and  the  Senate  gave  its  ad- 
vice and  consent  thereto  on  the  same  day. 

On  the  next  day  the  President  signed  his 
commission,  and  it  was  thereupon  given  to  him 
by  the  President's  private  secretary  to  be  taken 
to  the  Secretiury  of  State.  The  Secretary  beine 
absent  from  the  D^artment,  the  claimant  found 
his  private  secretary,  and  went  with  him  to  the 
residence  of  the  Secretary,  where  the  commis- 
sion was  countersigned  by  the  latter  officer. 
The  private  secretary  then  took  charge  of  the 
commission,  had  it  with  him  at  the  Department 
the  following  day,  March  4,  when  the  seal  was 
affixed  and  the  claimant  took  the  oath  of  office, 
the  commission  being  retained  to  await  compli- 
ance on  the  part  of  the  claimant  with  the  follow- 
ing provision  of  Revised  Statutes,  section  1697: 

"*  Every  consul-general,  consul,  and  commer- 
cial agent,  before  he  receives  his  commission  or 
enters  upon  the  duties  of  his  office,  shall  give  a 
bond  to  the  United  States,  with  such  sureties,  | 


who  shall  be/ permanent  residents  of  the  United 
States,  as  the  Secretary  of  State  shall  approve." 

The  claimant  never  gave  a  bond,  and  so  did 
not  receive  his  commission  nor  enter  upon  the 
duties  of  his  office.  On  his  part  reliance  is 
placed  on  the  decision  of  the  Supreme  Court  in 
Marbury  v.  Madison  (1  Cranch,  137).  In  that 
case  the  question  was  whether  the  plaintifif  was 
entitled  to  the  office  and  commission,  and  not 
whether  he  was  cLcttuilly  in  oMce  and  entitled  to 
its  emoluments.  The  court  neld  that  when  he 
had  been  nominated  and  the  Senate  had  con- 
sented to  the  appointment,  and  his  commission 
had  been  signed  by  the  President  and  sent  to 
the  Secrete^  of  State,  his  appointment  was 
complete  so  £Eur  as  the  Executive  was  concerned, 
and  that  he  was  entitled  to  the  office  with  or 
without  a  commission.  But  it  did  not  go  so  flEur 
as  to  hold  that  such  an  appointee  is  actually  in- 
vested with  the  office  before  he  perforins  the 
conditions  precedent  which  are  by  law  required 
of  him.  He  must  take  the  oath  of  office,  which 
mav  be  done  after  the  commission  is  delivered, 
and,  as  to  the  office  now  under  consideration, 
the  appointee  must  give  a  bond  before  he  can 
receive  his  commission  or  enter  ui>on  the  duties 
of  his  office. 

Until  the  bond  is  given  or  tendered,  it  cannot 
be  known  that  the  appointee  ever  will  accept 
the  office,  and  the  office  cannot  be  forced  ui>on 
him  without  his  consent 

The  question  does  not  arise  here  whether 
such  an  officer  under  some  circumstances,  and 
to  some  extent,  might  not  be  held  to  have  been 
in  office  and  entitled  to  its  salary  ttom  the  date 
of  his  commission,  or  from  the  date  of  his  taking 
the  oath,  if  within  a  reasonable  or  proper  time 
his  bond  should  be  tendered,  because  the  claim- 
ant never  tendered  a  bond  at  any  time. 

The  Execu^ve  was  not  bound  to  five  the 
claimant  his  instructions  nor  order  hun  to  his 
post  of  duty  until  the  latter  had  fhlly  mani- 
fested his  acceptance  of  the  office  and  his  ability 
to  comply  with  the  condition  precedent  to  the 
right  by  the  giving  of  a  bond  with  sureties. 

The  fact  that  the  claimant  defaced  the  blank 
bond  first  given  to  him,  and  more  than  fifty 
days  thereafter  wrote  to  the  Secretary  of  State 
asking  for  another  blank,  and  saying  that  he 
was  *^  anxious  to  comply  with  the  letter  as  well 
as  the  spirit  of  the  law."  is  wholly  immateriaL 
Excuses  for  non-compliance  with  the  law,  how- 
ever reasonable,  could  not  relieve  him  firom  the 
obligations  imposed  by  its  requirements. 

After  waiting  more  than  forty  davs  the  Secre- 
tary of  State  asked  the  advice  of  the  Attorney- 
General  as  to  the  claimant's  right  to  the  salary 
of  the  office  and  received  the  following  opinion: 

DBPARTMBNT  op  JUSTIPB, 

Washington,  April  22, 1885. 

Snt:  Your  communication  of  tne  20th  April 
instant  asks  mv  opinion  upon  this  case:  Mr. 
George  W.  Williams  was  appointed  by  Presi- 
dent Arthur  minister  resment  and  consul- 
general  to  Hayti,  with  the  advice  and  consent 
of  the  Senate. 

On  the  4th  of  March.  1885,  Mr.  Williams  took 
the  oath  of  office  at  the  Department  of  State, 
and  was  there  fVimished  with  a  blank  form  of 
the  official  bond  which  consuls-general  are  re- 
quired by  law  to  execute. 
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Mr.  Williams  has  not  executed  any  bond, 
and  the  President  has  determined  not  to  deliver 
his  commission  to  him. 

The  question  submitted  is,  whether  Mr.  Wil- 
liams is  entitled  to  any  pay. 

I  am  of  opinion  that  ne  is  not  entitled  to  pay 
as  an  incumbent  of  the  office  mentioned. 

The  commission  of  Mr.  Williams  has  been 
held  by  the  Secretary  of  State  in  escrow,  and  its 
delivery  depended  "upon  the  condition  pre- 
scribed by  section  1697  of  the  Revised  Statutes, 
which  provides  that  *'  every  consul-general,  con- 
sul, and  commercial  agent,  before  he  receives  his 
commission  or  enters  upon  the  duties  of  his  qjjicey 
shall  give  a  bond  to  the  United  States  with 
sureties,^^    .     .    . 

It  will  be  observed  that  Congress  manifitets 
a  plain  intention  that  no  right  of  any  kind  shall 
accrue  from  appointment  to  the  offices  named 
until  the  bond  shall  have  been  given,  so  that  if 
Mr.  Williams  had  been  permitted  to  enter  upon 
the  duties  of  the  office  in  question,  he  could  not 
have  received  compensanon  for  his  services. 
This  exceptional  stringency  was  no  doubt  em- 
ployed for  the  better  protection  of  ttie  public 
interests  in  foreign  countries. 

As  Mr.  Williams  has  not  given  the  required 
bond,  it  follows  that  he  has  never  become  en- 
titled even  to  demand  his  commission,  let  alone 
to  enter  upon  the  duties  of  the  office;  ttom 
which  it  follows,  necessarily,  that  he  cannot 
claim  any  of  its  emoluments. 

I  have  the  honor  to  be,  sir,  your  obedient 
ser^ant^ 

A.  H.  Qabland, 
A  ttomey-Oeneral, 

The  Secretary  op  State. 

On  the  7th  of  May,  1886,  the  office  was  filled 
bv  the  apjpointment  of  another  person,  not  in 
place  of  the  claimant,  but  in  place  of  John  M. 
Langston,  the  former  incumbent. 

In  our  opinion  the  claimant  was  never  fVdly 
invested  with  the  office  of  minister  resident  and 
consul-general  to  Hayti.  To  use  a  familiar  ex- 
pression, he  failed  to  "qualify"  for  the  office 
(Abbott's  Law  Dictionary,  vol.  2,  **  Qualify"), 
and  is  therefore  not  entitled  to  the  salary. 

The  petition  must  be  dismissed. 

UNITED  STATES  CIRCUIT  COURT  N.  Y. 

DRAMATIOPROPERTT. 


THOMAS  K.  SERRANO  ET  AL. 

V. 

CHARLES  R  JEFFERSON  et  al. 

Decided  January  3,  1888. 

1.  The  mechanical  contrivance  by  which  a  river 
and  waterfall  of  natural  water  is  set  upon  the  stage 
as  part  of  a  copy rij?h ted  play,  is  not  protected  by  the 
copyright  of  the  play  in  which  such  **  scenic  effect'' 
is  introduced. 

2.  An  injunction  will  not  be  granted  at  the  suit  of 
the  owner  of  such  play,  to  restrain  another  theatrical 
manager  from  the  use  of  such  mechanical  contri- 
vance, although  the  **  immersion  scenes"  in  the  two 
plays  are  the  prominent  and  attractive  features. 

Patrick  E.  Callahan,  for  complainant. 
A.  J.  DnTBNHCBFER,  for  defendant. 
Lacombe,  J.— The  plaintiffs  have  elaborated 


Mr.  Vincent  CmmmleB'  dramatic  conception  of 
a  real  pnmp  and  wash-tubs.  In  the  fourth  act 
of  their  play  entitled  **  Donna  Bianca,  or 
Brought  to  Light,"  they  set  in  the  stage  a  real 
tank,  three  feet  square  and  seven  feet  deep, 
filled  with  natural  water.  This  water  flows 
through  a  trough  ttom  behind  a  battlement  wall 
at  the  rear  of  tne  stage,  falling  into  the  tank 
and  running  ofif  underneath  the  stage.  The 
water  in  this  tank  and  trough  represents  a 
river.  It  is  crossed  by  a  bridge,  upon  which, 
after  an  angry  dialogue  between  the  hero  and 
the  villain  of  the  play,  there  ensues  a  struggle 
in  which  the  villain  falls  through  the  bridge 
into  the  water  below.  Plaintiffs  allege  that 
their  play  is  copyrighted,  and  by  virtue  of  that 
circumstance  pray  for  an  injunction  against  the 
defendants.  These  latter  are  now  managing 
and  producing,  at  the  Academy  of  Music  in  this 
city,  a  play  entitled  "  A  Dark  Secret."  Here, 
too,  there  is  placed  upon  or  set  into  the  sta^  a 
tank  considerably  larger  than  the  plaintiffs' 
tank  and  trough,  also  filled  with  natural  water 
and  intended  to  represent  the  river  Thames. 
Into  tills  tank  the  heroine  of  the  play  is  thrown 
after  an  appropriate  dialogue.  It  is  alleged 
that  these  immersion  scenes  in  the  two  pla^s 
are  prominent  features  and  add  greatly  to  their 
attractiveness. 

There  is  nothing  original  in  the  incident  thus 
presented  on  the  sta^e.  Heroes  and  heroines, 
as  well  as  villains  of  Both  sexes,  have  for  a  time 
whereof  the  memory  of  the  theatre  goer  run- 
neth not  to  the  contrary,  been  precipitated  into 
conventional  ponds,  lakes,  rivers  and  seas.  So 
fi-equent  a  catastrophe  may  fairlv  be  regsarded 
as  the  common  property  of  all  playwrights. 
The  plaintiffs'  contention  is  foundea  solely  upon 
the  circumstance  that  in  their  play  the  nver 
into  whicl\  the  fall  takes  place  is  mimicked  by 
a  tank  filled  with  real  water  instead  of  by  an 
apparatus  constructed  of  cloth,  convas,  or 
painted  pasteboard.  Such  a  mechanical  con- 
trivance, however,  is  not  protected  by  a  copy- 
right of  the  play  in  which  it  is  introduced.  The 
decisions  which  extend  the  definition  of  -*' dra- 
matic composition"  so  as  to  include  situations 
and  **  scenic"  effects,  do  not  cover  the  mere 
mechanical  instrumentalities  by  which  such  ef- 
fects or  situations  are  produced.  The  plaintiffis 
upon  the  argument  referred  to  Daly  v.  Palmer, 
6  Blatchf.,  264,  as  sustaining  their  contention. 
That  case  does  not  go  to  such  extent.  The 
practicable  railroad  tracks  and  the  counterfeit 
locomotives  which  ran  upon  them  in  the  two 

Plays  analyzed  by  Judge  Blatchford  in  Daly  v. 
aimer,  suggested  the  name  "  railroad  scene" 
as  generally  descriptive  of  the  portions  of  these 
plays  in  which  they  were  introduced.  The 
tracks  and  locomotives,  however^  were  mere 
links  in  an  extended  chain  of  incident,  speech 
and  action  which  together  represented  a  series 
of  events  concededly  novel,  and  which,  in  the 
opinion  of  the  court,  constituted  a  dramatic 
composition.  Because  in  both  plays  there  wa» 
found  the  same  series  of  events  in  the  same 
order,  represented  in  a  manner  to  convey  the 
same  sensations  and  impressions  to  the  specta- 
tors, it  was  held  that  the  representation  of  the 
latter  was  a  piracy  of  a  meritorious  part  of  the 
invention  incorporated  in  the  former. 
Motion  for  injunction  is  denied. 
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SUP££H£  COURT  OF  PENNSTLTANIA. 

TRADE-MARK. 


PRATT'S  APPEAL. 

When  a  person  has  acquired  the  ri^ht  to  use  a  cer- 
tain symbol  as  a  trade-mark,  an  imitator  of  it  will 
not  be  protected  by  the  mere  act  of  sidding  his  own 
name  to  the  label.  Such  addition  is  a  circumstance 
and  nothin(c  more,  to  be  considered  in  connection 
with  the  whole  appearance  of  the  trade-mark,  to  de- 
termine whether  it  is  an  imitation. 

If  the  children  or  other  descendants  of  the  owner 
of  a  trade-mark  continue  the  manufacture  of  the 
goods  after  their  ancestor's  death,  using  upon  them 
the  same  trade-mark,  they  acquire  a  right  to  it  inde- 
pendently of  any  which  might  accrue  to  them  by  de- 
scent. In  such  a  case  the  question  as  to  the  de- 
soendibility  of  trade-marks  does  not  necessarily  arise. 
There  is,  however,  ample  and  recent  authority  for 
flaying,  not  only  that  a  busine&sand  its  accompanying 
tride-niark  may  pass  from  a  parent  to  his  children 
without  administration,  but  that  the  business  may  l)e 
divided  among  the  children,  and  each  will  have  the 
right  to  the  trade-mark  to  the  exclusion  of  all  the 
world  except  his  co-heirs. 

A  manure turer  of  butter  does  not,  by  bnying  a 
portion,  or  even  the  whole,  of  his  cream  from  others, 
thereby  commit  a  fraud  upon  the  public,  so  as  to  lose 
the  right  to  a  monopoly  of  his  trade-mark. 

Appeal  from  the  decree  of  the  Court  of  Com- 
mon Pleas  of  Delaware  coanty. 

John  M.  Broomall  (Isaac  Johnson,  with 
him),  for  appellant. 

The  trade-mark  was  personal  to  the  elder 
Darlineton  in  its  essential  nature.  Brown  on 
Trade-Marks,  yi^  87,  90;  Dixon  v.  Oaggenheim, 
7  Phila.,  408;  Hegeman  v.  Hegeman,  8  Daly,  1. 

There  is  no  evidence  that  the  trade-mark 
passed  in  the  administration  of  the  elder  Dar- 
lington's effects  to  the  father  of  the  present 
pU&tiffs.  He  showed,  therefore,  no  right  there- 
to. Sebastian  on  Trade-Marks,  p.  96;  Singleton 
V.  Bolton,  3  Doug.,  293;  Hovenden  v.  Lloyd,  18 
W.  R.,  1132;  Marshall  v.  Pinkham,  38  Am.  R, 
766;  Canal  Co.  v.  Clark,  13  Wall.,  321;  Manhat- 
ton  Medicine  Co.  v.  Wood,  108  U.  S.,  227; 
Stachelberg  v.  Ponce,  23  Fed.  Rep.,  430. 

A  trade-mark  must  be  used  in  severalty,  and 
cannot  be  employed  in  common  by  a  number  of 
parties.  Sebastian  on  Trade-Marks,  88;  Brown 
on  Trade-Marks,  163;  Sherwood  v.  Andrews,  6 
Am.  L.  R^.  (N.  S.),  688;  Carmichel  v.  Latimer, 
23  Am.  R.,  481:  Marshall  v.  Pinkham,  38  Am. 
Rep.,  756;  Witthaus  v.  Braun,  44  Md.,  303. 

The  cornucopia,  which  plaintiffiB  claim  is  the 
indicium  of  the  genuineness  of  their  trade- 
mark, being  thus  used  in  different  enterprises, 
only  serves  to  mislead.  Sebastian  on  Trade- 
Marks,  88:  Witthaus  V.  Braun,  44  Md.,  303; 
Leather  Cloth  Co.  v..  American  Leather  Cloth 
Ck).,  11  H.  L.,  623. 

The  mixing  of  other  cream  and  butter  with 
their  own,  by  the  plaintiffs,  amounts  to  a  f^aud, 
which  precludes  recovery  by  them.  Pidding  v. 
Howgoa,  8  Sm^477;  Phalon  v.  Wright,  6  Phila., 
4«7;  Hobbs  V.  Francais,  19  How.  Pr.,  667;  Fet- 
ridge  V.  Wells,  13  Id.,  385. 

The  use  of  defendant's  name  on  his  butter 
precluded  the  possibility  of  confounding  it  with 
the  plaintiff's   article.    CoUaday  v.  Baird,    4i 


Phila.,  139;  Partridge  v.  Menck,  2  Sandf.  Ch., 
624. 

A.  Lewis  Smith  and  Qeoroe  E.  Darlinqton 
for  appellees. 

A  business  and  its  accompanying  incidents, 
including  a  trade-mark,  may  pass  fVom  a  pareni 
to  his  children  without  administration.  Leather 
Cloth  Co.  V.  Am.  L.  C.  Co.,  11  H.  of  L.,  623; 
Kidd  V.  Johnson.  100  U.  S.,  617;  Milling  Co.  v. 
Robinson,  20  Fed.  Rep.,  217;  Southom  v.  Rey- 
nolds, 12  L.  T.  (N.  S.),  26;  Dent  v.  Turpin,  9 
Weekly  Rep.,  648;  Carmichel  v.  Latimer,  11  R. 
L,  396;  Witthaus  v.  Braun,  44  Md.,  303. 

The  authorities  do  not  sustain  the  position 
that  a  trade-mark  is  absolutely  indivisible. 
Banks  v.  Gibson,  34  Bear,  666;  Hine  v.  Lart,  iO 
Jur.,  106;  Robinson  v.  Finlay,  L.  R.,  9  Ch.  D., 
487;  Condy  v.  Mitchell,  37  t.  T.  (N.  S.),  268; 
Young  V.  Jones,  3  Hughes,  274;  Huwer  v. 
Dannenhoffer,  82 N.  Y.,  499;  Emerson  v.  Badger, 
101  Mass.,  82. 

Where  successors  to  a  party's  business  adopt 
his  trade-mark,  there  is  no  iVaud  in  failing  to 
say  on  it  that  they  are  successors.  Fulton  v. 
Sellers,  4  Brewster,  42;  Dixon  Crucible  Co.  v. 
Guggenheim,  7  Phila..  408. 

The  occasional  use  by  the  plaintiffis  of  other 
cream  and  butter  in  manufacturing  their  product 
did  not  amount  to  a  iVaud.  Dale  v.  Smithson, 
12  Abb.  Pr.,  237:  Edleston  v.  Vick,  18  Jur..  7. 

The  use  of  tne  trade-mark  on  defendant's 
butter  was  calculated  to  deceive,  notwithstand- 
ing the  addition  of  his  own  name.  McLean  v. 
Fleming,  96  U.  S.,  246;  Mack  v.  Ticknor,  21 
BUtch.  Ct.,  1:  Liggett  v.  Hynes,  20  Fed.  Rep., 
883;  Ayer  v.  Hall,  3  Brewst.,  609;  Dixon  Crucible 
Co.  V.  Guggenheim,  7  Phila.,  408;  Barlow  v. 
Salaton,  Browne  on  T.  M.,  388;  Blackwell  y. 
Armistead,  Id.,  600. 

Opinion  by  Paxson,  J.    January  8, 1888. 

This  bill  was  filed  in  the  court  below  to  re- 
strain the  defendant  from  using  plaintiffs'  trade- 
mark. The  plaintiffs  are  farmers,  residing  in 
Delaware  county,  and  engaged  in  the  dairy 
business.  They  make  what  is  now  widely 
known  in  many  portions  of  this  country  as 
the  "Darlington  Butter,"  an  article  of  such 
superior  quality  as  to  demand  a  ready  sale  and 
a  high  price.  The  plaintiffs  and  their  imme- 
diate ancestors  have  been  engaged  in  making 
this  butter  for  a  period  of  about  three-quarters 
of  a  century.  The  business  was  commenced  by 
Jesse  Darlington,  the  grandfather  of  the  plain- 
tiflfe,  about  the  year  1810,  who  continued  it  to 
about  1831,  when  he  relinquished  it  in  favor  of 
his  son,  Jared  Darlington,  residing  on  the  same 
farm.  Jared  continued  it  until  his  death,  in 
1862.  Since  that  time  it  has  been  conducted  by 
three  of  his  sons  and  the  widow  of  a  deceased 
son,  the  plaintiffs  in  this  bill.  During  all  this 
period  the  butter  has  been  stamped  with  a 
peculiar  prints  claimed  as  a  trade-mark,  the 
aistinguisning  features  of  which  are  a  cornu- 
copia and  the  name  "  Darlington."  During  the 
lifetime  of  the  elder  Darlingtons  (Jesse  and 
Jared),  the  name  of  J.  Darlington  was  im- 
printed on  the  margin  below  the  lower  or 
smaller  end  of  the  horn.  Since  the  death  of 
Jared,  and  the  use  of  the  trade-mark  by  an 
amicable  understanding  between  his  children, 
each  of  the  plaintiffs  has  stamped  his  butter 
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with  the  oomuoopia,  and  his  own  or  individual 
name,  the  name  of  Darlington  being  common 
^  it  all.  So  extensive  has  the  business  be- 
come, that  their  aggregate  production  of  butter 
amounts  to  over  2,000  pounds  weekly. 

The  defendant  owns  a  fkrm  in  the  same  neigh- 
borhoodj  and  also  makes  butter  for  the  market. 
He  has  been  so  engaged  since  1873.  For  some 
years  he  used  as  a  print  for  his  butter  a  stamp 
which  had  on  it  the  name  of  "  Pratt,"  and  the 
words,  **  Cumberland  Dairy,  333,"  which  ap- 
pears to  be  the  print  his  father,  Thomas  Pratt, 
had  used  before  him.  Some  time  after  the 
death  of  Jared  Darlington,  the  defendant  changed 
his  print,  using  the  cornucopia  and  stamping  the 
butter  with  his  name. 

The  court  below  granted  the  injunction  prayed 
for  in  the  bill,  firom  which  decree  the  defendant 
appealed  and  removed  the  record  into  this 
court  for  review. 

If  the  defendant's  print  is  an  imitation  of  that 
of  the  plaintiffs,  if  it  is  calculated  to  deceive  and 
mislead,  the  motive  of  the  defendant  in  adopt- 
ing it  is  not  material  so  far  as  the  law  of  the 
case  is  concerned,  however  much  it  might  affect 
it  in  a  moral  point  of  view.  The  protection 
which  equity  extends  in  such  cases  is  for  the 
benefit  of  the  manufacturer  and  to  secure  to 
him  the  benefits  of  his  reputation,  skill  and  in- 
dustry. The  protection  of  the  public  is  another 
consiaeration,  and  one  that  does  not  usually 
enter  into  such  cases.  A  man  may  be  adjudged 
a  wrongdoer  and  yet  have  no  intention  or 
thought  of  finrad,  as  where  two  traders  take  the 
same  symbol,  each  in  ignorance  that  the  other 
uses  it,  or  with  an  honest  doubt  as  to  who  has 
the  legal  right  therein.  Browne  on  Trade- 
Marks,  par.  449.  The  question,  therefore,  is, 
whether  the  defendant's  label  or  mark  is  calcu- 
lated to  deceive  the  public,  and  to  lead  them  to 
suppose  they  are  purchasing  an  article  manu- 
factured by  the  complainants  instead  of  the  de- 
fendant. 

The  Master  finds  as  a  fact  that  defendant's 
print  is  calculated  to  mislead  the  public.  In 
this  we  cannot  say  that  he  committed  an  error. 
It  is  true  the  two  prints  when  placed  side  by 
side  present  several  points  of  dissimilarity,  and 
the  fact  that  defendant's  butter  is  stamped  with 
his  own  name  was  pressed  as  a  reason  why 
there  was  no  danger  of  deception.  The  defend- 
ant denies  any  intention  of  deception,  and  in 
this  he  is  sustained  by  the  Master.  But  the 
thought  naturallv  suggests  itself,  why  did  the 
defendant  abanaon  the  trade-mark  or  print 
which  he  had  used  for  years,  and  his  father 
before  him,  and  adopt  the  symbol  which  had 
been  in  use  in  the  Darlington  family  for  over 
seventy  years,  unless  at  some  time  or  in  some 
way  he  hoped  to  benefit  by  the  wide  reputation 
which  the  Darlington  butter  had  obtained? 

The  Master  has  found,  and  we  think  correctly, 
that  the  distinguishing  feature  of  the  plaintiffs' 
trade-mark  is  the  cornucopia.    It  is  a  symbol, 
a  device,  which  the  plaintiffs  have  adopted  to 
mark  their  butter.    Had  they  used  merely  the 
name  **  Darlington,"  any  other  person  of  that  | 
name  could'  have  stamped  his  butter  as  Dar- 1 
lington's  butter.    The  mere  name  of  a  person  | 
or  of  a  place,  cannot,  as  a  general  rule,  be  ap- 1 
propriated  as  a  trade-mark ;  at  least  not  in  the 
sense  of  preventing  another  person  having  the  j 


same  name  or  residing  in  the  same  place  ftom 
using  it.  Nor  can  any  word  which  is  generally 
used  to  designate  the  name  or  quality  of  an 
article  be  so  appropriated.  This  is  fkmiliar  law 
and  hardly  needs  the  citation  of  authority.  It 
is  sufficient  to  refer  to  Qlendon  Iron  Conjpany 
V.  Uhler,  76  Penna..  467 ;  Brown  on  Trade 
Marks,  sections  167, 177, 182, 196,  243.  But  when 
the  plaintiffs  adopted  the  cornucopia  as  a  device 
or  symbol  to  mark  their  butter,  they  acquired 
a  property  in  such  device  or  symbol  which 
they  cannot  be  deprived  of  by  any  other 
Darlington,  or  any  other  person  whatever. 
This  device  when  applied  to  a  pound  of 
butter  means  "Darlington  butter,"  and  is 
so  understood,  and  in  this  way  indicates  origin 
and  ownership.  The  name  of  the  particular 
plaintiff  stamped  upon  each  pound,  in  addition 
to  the  symbol,  indicates  which  particular  Dar- 
lington made  that  pound  of  butter. 

The  use  of  a  defendant's  name  on  a  spurious 
trade-mark  is  no  defence  to  a  bill  for  an  injunc- 
tion to  prevent  a  piracy.  The  Dixon  Crucible 
Company  v.  Guggenheim,  7  Phil.,  416 :  QiUott 
V.  Esterbrook,  47  Barbour,  466;  Boardman  v. 
Meriden  Brittania  Co.,  36  Conn.,  402.  It  is  a  cir- 
cumstance, and  nothing  more,  to  be  considered 
in  connection  with  tiie  whole  appearance  of  the 
trade-mark,  to  determine  whether  it  is  an  imita- 
tion. 

It  was  urged,  however,  that  conceding  this 
symbol  to  have  been  a  valid  trade-mark  in  the 
hands  of  Jesse  Darlington,  or  even  of  Jared, 
that  upon  the  death  of  the  latter,  it  ceased  to 
be  the  property  of  any  one,  and  that  its  use  by 
several  members  of  the  fainily  of  the  latter  de- 
stroyed its  distinctive  feature,  and  left  it  open 
to  the  public  to  appropriate  it. 

We  cannot  assent  to  this  proposition.  We  do 
not  think  it  necessary,  however,  to  enter  upon 
an  elaborate  discussion  as  to  the  modes  by 
which  a  trade-mark  may  be  transferred,  nor 
how  far  it  is  descendible  upon  the  death  of  the 
person  who  originally  appropriated  it  We  do 
not  see  that  the  exigencies  of  this  case  req^uire 
it  When  Jared  Darlington  died  his  children 
appropriated  this  device  or  symbol  to  their  own 
use.  They  did  so  before  any  one  else  appro- 
priated or  attempted  to  appropriate  it  By  an 
amicable  arrangement  between  themselves  each 
one  was  allowed  to  use  the  cornucopia  as  a  de- 
vice, each  pound  of  butter  being  stamped  in 
addition  with  the  name  of  its  manufacturer. 
It  was  all  Darlington  butter.  There  was  no 
fraud  upon  the  public  nor  any  one  else  in  this. 
It  was  not  sold  as  the  butter  of  either  Jesse  or 
Jared  Darlington.  They  were  both  deceased, 
and  it  is  fair  to  presume  their  customers  knew 
it.  The  business  was  continued  by  their  des- 
cendants bearing  the  name  of  Darlington,  in 
the  same  place  and  with  the  same  skill.  There 
is  no  pretence  that  the  butter  now  made  by  the 
present  members  of  the  family  is  not  equal  in 
every  respect  to  the  best  made  by  their  ances- 
tors. Under  such  circumstances  their  trade- 
mark cannot  be  interfered  with  by  a  stranger 
who  has  never  acquired  a  right  in  any  way  to 
use  it.  There  is  no  analogy  between  this  case 
and  the  Hougua  Tea  Case  (Pedding  v.  Howard, 
8  Sim.,  477) ;  the  Night  Blooming  Cereus  Case 
(Phalon  V.  Wright,  6  Philada^  467) ;  The  Balm 
of  a  Thousand  Flowers  Case  (Fedridge  v.  Wells, 
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13  How.  Pr.  R.,  385),  and  other  instances,  in 
which  coarts  of  equity  have  refused  to  enjoin 
because  of  the  fraud  practiced  upon  the  public 
It  is  not  the  province  of  a  Chancellor  to  aid  any 
<me  in  fraud  and  imposition.  The  Ikct  that  the 
pbdntifb  at  rare  intervals  purchased  milk  or 
cream  from  others  to  enable  them  to  supply 
their  customers  with  butter,  and  in  yet  rarer 
instances  purchased  small  amounts  of  butter 
for  the  same  purpose,  is  not  of  sufficient  impor- 
tance to  require  discussion.  It  was  not  done 
for  the  purpose  of  imposing  upon  or  deceiving 
their  customers.  The  latter  are  noteomplain- 
ing,  and  the  defendant  has  no  standing  to  do  so. 
There  was  no  fraud  in  it.  If  the  plaintiffs  were 
to  purchase  all  their  cream  from  other  farmers, 
and  manufacture  it  into  butter,  the  defendant 
would  have  no  right  to  pirate  their  trade-mark. 

While  the  cases  are  not  uniform  upon  the 
subject^  there  is  ample  and  recent  authority 
for  saying,  not  only  that  a  business  and  its  ac- 
companying trade-mark  may  pass  from  a  parent 
to  his  children  without  administration,  but  that 
the  business  may  be  divided  among  the  children, 
and  each  will  have  the  right  to  the  trade-mark 
to  the  exclusion  of  all  the  world  except  his  co- 
heirs. In  the  Leather  Cloth  Company  v.  Amer- 
ican Leather  Cloth  Company,  11  House  of  Lords 
Cases,  623,  it  was  said  by  Lord  Crans worth: 
''The  right  to  a  trade-mark  may,  in  general, 
treating  it  as  property,  or  as  an  accessory  of 
Xm>perty,  be  sold  and  transferred  upon  a  sale 
and  transfer  of  the  manufactory  of  the  goods  on 
which  the  mark  has  been  used  to  be  affixed,  and 
may  be  lawfully  used  by  the  purchaser.  Dif- 
ficulties^ however,  may  arise  where  the  trade- 
mark consists  merely  of  the  name  of  the  manu- 
fhcturer.  When  he  dies,  those  who  succeed 
him  (grandchfldren  or  married  daughters,  for 
instance),  though  they  may  not  bear  the  same 
name,  yet  ordinarily  continue  to  use  the  original 
name  as  a  trade-mark.  And  they  would  be  pro- 
tected against  any  infrinffement  of  the  exclu- 
sive right  to  that  mark.  They  would  be  so  pro- 
tected, because,  according  to  the  usages  of 
trade,  t^ey  would  be  understood  as  meaning  no 
more  by  the  use  of  their  g^randfather's  or  father's 
name,  than  that  they  were  carrying  on  the 
manufacture  formerly  carried  on  by  him."  In 
Kidd  V.  Johnson,  100  U.  S.  R.,  617,  it  was  said  by 
Mr.  Justice  Field :  "  When  a  trade-mark  is  af- 
fixed to  articles  manufactured  at  a  particular 
establishment  and  acquires  a  special  reputation  | 
in  connection  with  the  place  of  manufacture,  I 
and  that  establishment  is  transferred,  either  by  | 
contract  or  operation  of  law,  to  others,  the 
rieht  to  the  use  of  the  trade-mark  may  be  law- 
fhlly  transferred  with  it."  To  the  same  point 
are  Milling  Company,  20  Fed.  Rep.,  217;  South- 
em  V.  Reynolds,  12  Law  Times,  N.  S.,  75;  Dent ' 
V,  Turpin,  9  Weekly  Reporter,  648.  See,  also,  j 
Dixon  Crucible  Company  v.  Guggenheim,  supra.  | 

We  have  not  before  us  any  question  arising ! 
between  the  children  of  Jared  Darlington  as  to  { 
their  respective  right  to  use  this  trade-mark  as  . 
against  each  other.    On  the  contrary,  the  con- 
tention is  between  them  and  a  stranger,  who 
shows  no  right  whatever. 

We  find  no  error  in  this  record.  The  decree 
is  affirmed  and  appeal  dismissed  at  the  cost  of 
the  &ppe\\a,nt.— 'Weekly  NoUu  of  Cobcs, 


TEXAS  SUPREME  COURT  ABSTRACT. 

SLEEPING-CAR    COMPANY'S    LIABILITY. 


Pullman  Palaob  Car  Co.  v.  Pollock. 
(3  Ry.  &  Corp.  L.  J.,  46.) 

The  plaintiff  paid  for  a  berth  in  a  sleeping-car 
of  the  defendant.  Entering  the  car,  he  placed 
his  valise  on  the  floor  in  the  smoking  room. 
He  went  out  of  the  car  for  a  short  time  at  a 
station,  leaving  the  conductor  and  porter  in  the 
car.  Returning,  he  found  his  valise  missing. 
Heldj  that  the  sleepine-car  company  is  respon- 
sibla  The  court  said:  ** Enough  appears  to 
show  that  the  appellant  assumed  to  the  appellee 
the  duties  of  a  carrier,  and  while  it  Ib  eviaently 
true  that  it  did  not  assume  the  duties  and  lia- 
bilities which  the  common  law  imposes  upon 
common  carriers  as  to  ordinary  freight,  or  the 
liabilities  which  the  innkeeper  assumes  to  guests, 
yet  we  see  no  reason  why  it  should  not  be  held 
responsible.  Just  as  any  common  carrier  would 
be  held  responsible  for  a  failure  to  perform  the 
duties  which  devolve  upon  the  common  carrier 
in  relation  to  the  baggage  of  a  passenger  which 
is  not  given  into  the  carrier's  exclusive  custodv. 
The  true  rule  in  this  class  of  cases  we  believe  to 
be  that  asserted  by  the  Supreme  Court  of 
Massachusetts,  in  the  case  of  Lewis  v.  Sleeping- 
Car  Co.,  143  Mass.,  269;  S.  C,  56  Am.  Rep.,  852. 
In  that  case  it  is  said,  '  that  while  it  is  not  liable 
as  a  common  carrier,  or  as  an  innholder,  yet  it 
is  its  clear  duty  to  use  reasonable  care  to  guard 
the  passengers  fix>m  theft,  and  if  through  want 
of  such  care  the  peroonal  effects  of  a  passenger, 
such  as  he  might  reasonably  carry  with  him,  are 
stolen,  the  company  is  liable  therefor.  Such  a 
rule  is  required  by  public  policy,  and  by  the 
true  intent  of  both  the  passenger  and  the  com- 
pany, and  the  decided  weight  of  authority  sup- 
ports it.  Sleeping-Car  Co.  v.  Diehl,  84  Ind., 
474;  Palace-Car  Co.  v.  Gardner,  3  Penny„  78; 
Palace-Car  Co.  v.  Qaylord,  23  Am.  Law  Reg., 
788.'  The  facts  that  a  railway  company  to 
whose  train  a  sleeping-car  may  be  attached  may 
not  own  such  car  or  control  its  internal  manage- 
ment, and  that  the  same  may  be  under  the  con- 
trol of  a  company  who  does  own  and  operate 
such  car,  and  that  the  main  compensation  for 
transportation  may  be  paid  to  the  company  to 
whose  train  the  sleeper  is  attached,  do  not  de- 
prive the  company  so  owning  and  operating  a 
sleeping-car  of  the  character  of  a  passenger 
carrier ;  for  the  contract  of  such  a  company  is 
not  only  that  the  passenger  may  sit  and  sleep  in 
the  car  during  the  journey  for  which  he  con- 
tracts, but  it  goes  fVirther,  and  binds  the  owner 
of  such  car  to  transport  the  passen&^r  in  it  or 
some  like  carriage  to  his  place  of  destination, 
the  passenger  having  paid  the  fare  demanded 
by  both  companies.  If  passengers  by  railway 
train  retain  the  exclusive  custody  of  their  bag- 
gage, then  the  carrier  is  not  responsible  for  its 
loss,  unless  this  results  fVom  the  carrier's  negli- 
gence, and  the  failure  of  a  passenger  to  use 
reasonable  care  in  reference  to  it  will  defeat  his 
right  to  recover.  In  the  case  before  us,  the 
court  below,  in  the  absence  of  conclusions  of 
ftict  and  law  showing  to  the  contrary,  must  be 
presumed  to  have  decided  this  case  in  accord- 
ance with  the  rules  we  have  announced.  This 
involved  a  finding  of  fact  that  the  valise  was 
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lost  by  reason  of  the  failure  of  appellant  to  use 
such  care  as  the  law  requires,  and  without  fail- 
ure on  the  part  of  the  appellee  to  use  that  care 
required  of  him." 


Bill  of  Partioulckrs. 

In  a  recent  action  before  a  justice  of  the  peace 
to   recover   compensation    for    repairing   and 
cleaning  a  fine  P^ench  clock,  the  defendant  in- 
sisted that  the  jeweler  should  specifically  state 
each  item  of  his  account,  and  in  compliance 
with  the  order  of  "his  honor,"  the  following 
"  bill  of  particulars"  was  rendered : 
To  removing  alluvial  deposit  and  oleagin- 
ous conglomerate  from  clock  a  la  France  f0.50 
To  replacing  in  appropriate  juxtaposition 
the   constituent    components    of   said 

clock 0.60 

To  lubricating  with  oleaginous  solution 

the  apex  of  pinions  of  said  clock    .    .    .     0.50 
To  adjusting  horologically  the  isochromal 

mechanism  of  said  clock 0.50 

To  equalizing  the  acoustic  resultant  of  es- 
cape-wheel percussion  upon  the  verge- 
pallets  of  said  clock 0.50 

To  adjusting  the  distance  between  the 
centre  of  gravity  of  the  pendulum  and 
its  point  of  suspension,  so  that  the  vibrar 
tion  of  the  pendulum  shall  cause  the 
index-hand  lo  indicate  approximately 
the  daily  arrival  of  the  sun  at  its  meri- 
dian height  0.50 


struction  of  roads,  sewers  and  other  improve- 
ments, the  expenses  of  which  are  chargea  upon 
the  aojoining  land  as  a  lien.  Land-owners  are 
not  fond  of  paying  charges  which  they  have 
not  incurred,  about  which  they  were  not  con- 
sulted, and  which,  in  many  cases,  they  regard 
as  unnecessary ;  and  hence  they  defend  against 
suits  upon  these  bills,  and  in  many  cases  upon 
the  most  hopeless  grounds. 


THE  COURTS. 


Total 13.00 


Supreme  Court  of  the  District  of  Colombia. 

IN  EQUITY.— New  Suits. 

January  24. 
-  10977.  Wm.  Birney  v.  Uriah  H.  Painter  et  al.    For  parti- 
tion.   Com.  sol.,  Wm.  Birney. 

January  25. 
10978.  Prospect  Hill  Cemetery  v.  The  German  Evangelical 
Society  et  al.    To  annul  a  deed,  subdivision  and  conveyance. 
Com.  sol.,  Wm.  F.  Mattingly. 

10b79.  Catherine  Hutchinson  et  aL  v.  John  ClHughes  etaL 
For  partition  of  lot. 

10980.  Elizabeth  Howell,  alledeed  lunatic.    Upon  petition 
of  Wm.  B.  Webb  et  al.    Com.  sol.,  H.  E.  Davis. 

January  26. 

10981 .  Almira  V.  Brown  et  al.  v.  H.  W.  BeaU  et  al.  Com.  sol., 
D.  O'C.  Callaghan. 

\  Isabella  Hagan  v.  Zachariah  Hagan.    For  divorce. 


I>ecrea43e  in  Litigation. 

The  American  Law  Review,  in  the  course  of 
some  sensible  suggestions  on  the  decrease  of  | 
litigation,  says :  *'It  is  believed  that  in  several  i 
of  the  principal  American  jurisdictions  four  j 
kinds  of  litigation  predominate,  in  respect  of  i 
the  number  of  actions,  overall  others— 1.  Ac- 1 
tions  for  damages  predicated  upon  negligence, 
generally  brought  against  corporations,  and  for  ' 
the  most  part  against  railway  companies.    In  I 
most  American  jurisdictions  actions  of  this  kind 
outnumber  those  which  are  brought  on  any 
other  specific  gn^und.    2.  Actions  growing  out 
of  assignments  for  the  benefit  of  creditors.    In 
these  cases  there  is  always  a,  struggle  on  the 
part  of  some  creditors  to  get  a  preference  over 
the  others,  and,  as  there  is  not  enough  for  all, 
none  are  satisfied— a  state  of  things  which  pro- 
duces a  litigious  spirit    3.  Suits  to  enforce  me- 
chanics' liens.    In  these  cases  the  owner,  after 
having  paid  the  principal  contractor,  is  called 
upon  to  pay  a  portion  of  the  same  over  again 
either  to  a  sub-contractor,  to  a  material-man,  or 
to  the  mechanics  and  lal>orers  who  worked  up- 
on the  structure.    He  must  do  this  or  lose  the 
building  itself;   and,  as  men  are  not  fond  of 
paying  other  people's  debts,  these  cases  are  fre- 
quently defended  with  spirit.     4.  Special  tax 
bills  in  cities   and    towns.      These,  it  is  well 
known,  are  granted  by  the  municipality,  under 
the  authority  of  its  charter  and  in   pursuance 
of  its  ordinances,  to  contractors  for  the  con- 


Com.  BoXj.  B.  G.  Lovejoy. 

10983.  Willet  &  Libbev  v.  Thomas  Collins.    To  enforce  me- 
chanic's lien.    Com.  sol.  W.  Q.  Johnson. 

10984.  Same  v.  Francis  P.  Donnelly.    To  enforc  emechan- 
ic's  lien.    Com.  sol.,  Same. 

10085.  Wra.  Whalen  v.  Warner  E.  Pickrel  et  al.  To  enforce 
mechanic's  lien.    Com.  sols.,  Qordon  &  Gordon. 

January  27. 

10966.  Wilson  E.  Brown  et  al.  v.  DoraE.  Boker.  To  enforce 
mechanics*  lien.    Com.  sols.,  Newton  &  Lavender. 

10987.  Alice  G.  Sykes  v.  Henry  L.  Sykee,  For  divorce.  Com. 
sol..  R.  B.  Hay. 

10988.  John  Angerman  v.  Frederick  J.  Kohler  et  al.  Oom. 
sol.,  F.  H.  Mackey. 

Januarv  28. 

10989.  Susan  E.  Murray  et  al.  v.  Mary  W.  Joyce  et  aJ.    To 
appoint  trustee.    Com.  sol.,  Chas.  A.  Elliot. 

10990.  Courtney  R.  Jones  v.  Matthew  T.  Server  et  al.    To 
enforce  mechanics'  lien.    Com.  sol.,  A.  B.  DuvalL 


CIRCUIT  COURT.— New  Suits  at  Law. 

•  January  21. 

28407.  Francis  X.  Ganter  v.  Thomas  Mnntz.    Acct,  $150. 
Plffs  attys,  Garnett  and  Mackall. 

28408.  The  District  of  Columbia  v.  Wm.W.  Rapley.  Appeal. 
Defts  atty,  E.  A.  Newman. 

28400.  Elizabeth  J.  Hamilton  v.  Wm.  H.  Michaels.  Appeal. 
DeAs  atty,  E.  C.  Weaver. 

28410.  Hattie  Luckett,  by  her  next  ft-iend,  Wm.  Gray,  v. 
P.  R.  R.  Co.    Damages,  $50,000.    PIflfe  atty,  L.  Kent. 

28411.  Thomas  J.  Fisher  et  al.  v.  Edward  W.  Koch.    Acc't, 
|200.    Plffs  attys,  Morris  &  Hamilton. 

January  28. 
2&112.  James  H.  Bell  v.  Linden  W.  Worthington.    AppeaL 
DeOs  atty,  H.  B.  Moulton. 

January  24. 

28413.  Qeorge  T.  Dnnlop  v.  Abraham  Nutersbaugh.    Note, 
$280.    Plffs  attys,  C.  M.  &  H.  S.  Matthews. 

28414.  Same  v.  Same.    Note,  $149.58.    Plfis  attys.  Same. 

28415.  Samuel  E.  Gtorman  v.  George  E.  Kirk.  Appeal.  Defls 
attv.  John  A.  Clarke. 

28416.  Anton  Eberly  v.  A.  Behrend.     Certiorari.     Defts 
atty.  N.  H.  MiUer. 

January  25. 

28417.  John  T.  Wood  v.  Henry  W.  Hewlett.    Judgment  of 
Justice  Davis.    Plfis  atty,  W.  J.  Jackson. 

28418.  Freeborn  G.  Smith  v.  Francis  H.  Ford  et  aL    Re- 
plevin.   Plffs  atty,  J.  Jt  Darlington. 

January  28. 

28419.  Basil  Bell  v.  Herdic  Phaeton  Co.    Damages,  $3,000. 
Plffs  attys.  Gordon  &  Gordon. 

28420.  Victor  F.  Lawson  et  al.  v.  W.  Scott  Smith.    Note, 
$1,160.    Plffs  atty,  h  G.  Kimball. 
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Rule  of  Oourt. 

Bulb  90  *  *  Henttfter  cUf-notioea  which  relate  to  proceed- 
iagt  in  the  Supreme  Oourt  of  the  Dietrict  of  Columbia^  the  pub' 
Ueaihm  of  whteh  ie  remUrea  by  law  or  by  rules  ofGM%  or  by 
Mf  order  qf  Courts  ehall  be  publiehed  in  Thb  Washinoton 
Law  Rbfobter,  during  the  tune  required  by  Utw,  in  addition 
fo  om  other  papere  which  may  be  speciatiy  ordered  or  which 
may  be  telexed  oy  the  partiee. 


Cegol  Notiree. 


m  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holdiiig  a  Special  Tenn  fbr  Orphans'  Court  Business. 

ffannary  26th,  1888. 

In  the  caae  of  Martin  F.  Morris,  Administeator  of  Hannah 
Narii  LtHttoiv.  deceased,  the  Administrator  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  17th  day  of 
Fdnroaiy,  A.  D.  1888,  at  U  o'clock  m.,  for  making  payment 
sad  dismbution  under  the  Court's  direction  and  control ; 
vhm  and  where  ail  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue,  are  hereby  notified 
to  attend  In  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Administrator  will  take  the  benefit  of  the  law 
■ffainst  them. 

Provided  a  copv  of  this  order  be  published  once  a  week  for 
three  vreeks  in  the  Washington  Law  Reporter  previous  to 
thesftldday. 

6        Ttsi :  DORSET  CLAGETT,  Register  of  Wills. 

No.  2602.    Ad.D.  13. 


£egal  JXotktB. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

January  27th,  1888. 

In  the  matter  of  the  Estate  of  Mary  S.  Norman,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  Codicil  or  modification 
of  the  last  Will  and  Testament  of  the  said  deceased,  has  this 
day  been  made  by  Isaac  F.  Norman. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday  the  24th  day  of  February  next,  at  11  o'clock 
a.  m.^to  show  cause  why  the  Codicil  or  modification  of  the 
said  will  should  not  be  proved  and  admitted  to  Probate  as 
prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

6        Test :  DORSET  CLAGETT,  Register  of  Wills. 

No.  2951.    Ad.  D.  18.  Hildebrant  A  Morrison. 

1831  F  St.  n.  w.,  Washington,  D.  C. 


Ill  THE  SUPREME  COURT  OF  THE  DUTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  for  Orphans'  Court  Business. 
Januuy  27th,  1888. 
,     la  the  case  of  R.  Boss  Perry,  Executor  of  Harriet  McCeney. 
deceased,  tiie  Executor  aforesaid   has,  with  the  approval 
of  tiie  Court,  appointed  Friday*  the  24t^  day  of  Feoruary, 
A.  D.  1888,  at  11  o^clock  a.  m.,  for  making  payment  and  dis- 
tribution under  the  Court's  direction  and  control,  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
{orlegadee)  or  a  reeidne.  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorised,  with  their 
claims  against  tne  estate  properly  vouched;  otherwise  the 
Bzecutor  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  pubushed  once  a  week 
fbr  three  weeks  in  the  Washington  Law    Reporter  and 
Evening  Star  previous  to  the  said  day. 
6        ToA,  DORSET  CLAGETT,  Register  of  Wills. 

No.  2501.  Ad.  D.  13. 


THIS  18  TO  aiVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
TestamentioT  on  the  personal  Estate  of  Ellen  J.  Griswold, 
late  of  the  District  of  Colombia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subeoiber,  on  or  before  the  2ist  day  of  January 
or^:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit ofihe  said  estate. 

Given  under  my  hand  this  21st  day  of  January,  1888. 
5  JOHN  RIDOUT,  Ex'r,  470  La.  ave. 

No.  2861.    Ad.D.  13. 


Ill  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  2lth  day  of  January,  1888. 

V.  {    No.  10,768.    Eq.  Docket  27. 

Wn.  PttTSheamian  et  al.  ) 
On  motion  of  the  plaintiiT  by  lilr.  Ferdinand  Schmidt,  his 
aoUdtor,  it  is  ordered  that  the  defendants,  Marv  W.  Shearman, 
Henry  S.  Shtarman,  William  Pitt  Shearman,  anu  Lawrence  H. 
SlMaraan.  cause  theirappearance  to  be  entered  herein  on  or 
before  the  first  rule  day  occurring  forty  days  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

January  27th,  1888. 

In  the  matter  of  the  Estate  of  Lorenzo  Dow  Merchant,  late 
of  the  District  of  Columbia,  deceased. 

Application  ibr  the  Probate  oi  the  last  Will  and  Testament 
and  for  Letten  Testamentary  on  the  Estate  of  the  said  de- 
ceased, has  this  day  been  made  by  Mary  C.  Merchant. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  24th  day  of  Febuary  next  ax  one  o'clock 
p.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  probate  and  Letters  Testamentary  on  the 
estate  of  the  said  oeceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

5        Test :  DORSET  CLAGETT,  Register  of  Wills. 

Riddle,  Davis  &  Padgett,  Proctors. 


Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  socceasive  weeks,  before  said  rule-day,  in  the  Wash- 
ington Law  Reporter. 

The  otfject  of  this  suit  is  to  remove  a  cloud  firora  the  title 
to  the  twelve  inches  of  original  lot  18,  in  square  290,  immedi- 
ate next  to  the  east  32  feet  6  inches  of  said  lot,  by  a  depth 
oTTS  feet  6  inches.  ^ 

By  the  Court.  W.  8.  COX,  Justice,  &c. 

True  Copy.    Tfest:  R.  J.  M Bias,  Clerk.  Ac. 

S  By  M.  A.  Clancy,  Asst  Clerk. 


THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Anna  Wallsh, 
late  of  the  District  of  Columma,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  January 
next;  they  may  otnerwise  by  law  be  excluded  from,  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  28th  day  of  January,  1888. 

5  JOHN  T.  SMITH,  U.  8.  Navy. 

Adm*r,  1128  6th  st.  n.  w. 
Thos.  F.  Miller,  Proctor. 

THI8  18  TO  GIVE  NOTICE 

That  the  subeciriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  William  H.  King, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  Januaiy 
next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Giveh  under  my  hand  this  27th  day  of  January.  1888. 

6  GEORGE  S.  KING,  Adm'r,  Anacostia,  D.  O. 


THI8  18  TO  GIVE  NOTICE 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  Elisha 
Qoddard,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  euiibit  the  same,  with  the  vouchers  there 
of,  to  the  subscribers,  on  or  before  the  19th  day  of  January 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate.  ,  ,  , 

Given  under  my  hand  this  19th  day  of  January,  1888. 
5  OTIS  F.  PRESBREY,  Adm'r  c.  t.  a., 

Public  Opinion  Office,  cor.  9th  &  Pa.  ave. 

No.  2960.    Ad.  D.  18.    John  Ridout,  Proctor. 


Digitized  by 


Google 


78 


THE  WASHINGTON  LAW  EEPORTBR. 


Vol.  XVI 


£egal  Noticee. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Colombia,  hath 
obtained  from  the  Supreme  Ck>urt  of  the  District  of  Oolum- 
bia,  holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  TestamenWy  on  the  personal  estate  of  Francis  C. 
Goo4e,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  24th  day  of  January 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  84th  day  of  January,  1888. 
6  G.  BROWN  GOODE,  Ex»r. 

Smithsonian  Institute. 

No.  2988.    Ad.  D.  18.    W.  K.  Duhamel,  Proctor. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  I^rm  for  Orphans'  Court  business,  Letters 
Testamentiuy  on  the  personal  estate  of  John  M.  Barclay, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber  on  or  before  the  6th  day  of  January 
next:  they  may  otherwise  by  law  be  exdndedfrom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  January,  1888. 
8  JAMES  R.  YOUNG,  Ex*r,  1506  Q  st.  n  w. 

E.  B.  Hay.  Proctor. 

THIS  JSlro  GIVE  NOTICE,  ' 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Charles  S.  Moore, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  10th  day  of  January 
next ;  they  mav  otherwise  by  law  be  excluded  fh>m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  10th  day  of  Januaiy,  1888. 
8  HAMILTON  K  LEACH,  Adm'r,  400  7th  St.  s.  w. 

No.  2066.    Ad.  D.  13.    C.  M.  SMrrn,  T.  M.  Fibi.ds,  Proctors 

7  HIS  13  TOGWe  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
biS;.  holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Moset 
Walsky,  late  of  Chicago,  111.,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  13th  day  of  January 
next :  they  may  otherwise  by  law  be  excluded  from,  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  13th  day  of  Jannarir.  1888. 
8  SIMON  WOLF,  Adm'r,  921  P  st.  n.  w. 

No.  2858.    Ad.  D.  18. 

THIS  is  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  Testamentary  on  the  personal  estate  of  Ambrose  W. 
Thompson,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  January 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  7th  day  of  January,  1888. 
8  CEL^TB  TH0MP80I<  Ex'x,  1720  H  st.  n.  w. 

No.  2834.,  Ad.  D.  18.    M.  F.  Morris.  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Louis  P.  Shoemaker  ) 

V.  V    No.  10,82L    In  Equity. 

Francis  D.  Shoemaker  et  al.  j 
Upon  Consideration  of  the  report  of  William  G.  Johnson, 
trustee,  this  day  filed,  it  is  by  the  Court,  this  9th  day  ot 
January,  1888,  ordered  that  the  sale  of  part  of  lots  numbered 
fourteen  (11)  aad  sixtesn  (16),  in  square  numbered  five  hun- 
dred and  one  (501),  to  Aadreiv  J.  Sanford.  for  eighteen  hun- 
dred dollars  (ii,8M),  as  reported  bv  the  said  trustee,  be  and  the 
same  hereby  is,  ratifle  I  and  confirmed,  unless  cause  to  the 
contrary  be  shown  on  or  before  February  lOth,  1858. 

Provided  that  a  cop V  of  this  orier  ba  published  for  three 
successive  weeks  in  the  Washington  Law  Reporter  before 
said  day. 

WM.  M.  MERRICK,  A.  J. 
A  true  copy.    Test :  R.  J.  Mbios,  Cleric. 

2  By  M.  A.  Clakcy,  Aas't  Clerk. 


£egal  Noticed. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  25th  day  of  January,  1888. 


Caroline  Green  et  at.,  1 

Complainants, 

Gtoroe  W.  Snow  tt  ml.,  [ 

Defendants,  j 


Equity.    No.  9,674. 


On  motion  of  the  complainants,  by  C.  G.  Berryman,  th^r 
solicitor,  it  is  ordered  tnat  the  defendants,  Martha  Car^olt, 
Otnnis  Anderson,  Rebecca  Snow,  John  I.  Snow,  Daniel  B.  Snow 
and  Virginia  Snow,  cause  their  appearance  to  be  entered  her^ 
in  on  or  before  the  first  rule-day  occurring  fbrtv  days  alter 
this  day:  otherwise  the  cause  will  be  proceeded  with  aa  in 
case  ofdefeult.  * 

The  object  of  this  suit  is  to  obtain  a  sale  for  the  purpose  of 
partition  of  the  east  halt  of  lot  numbered  four  (4)  in  saoare 
numbered  five  hundred  and  thirty-eight  (538),  in  the  cit^  of 
Washington,  D.  C,  as  will  more  fhlly  appear  by  the  bill  of 
complaint  in  this  cause  filed. 

By  the  Court.  W.  S.  COX,  J. 

A  true  copy.    Test :  B.  J.  Mbkm,  Clerk. 

4  By  M.  A.  Clanot,  Ass*t  Clerk. 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  OolumUa,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Lettera 
of  Administration  c.  t.  a.  on  the  personal  estate  ox  Anna  E. 
Sleator,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  14th  dav  of  January  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  14th  day  of  January.  1888. 
4  AUGUSTA  C.  O.  8.  HAYCOCK,         « 

Adm'x  c.  t.  a.,  1832 19th  at. 

No.  2901.    Ad.  D.  13.    Wm.  G.  Johnson.  Proctor. 

JHIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business,  Lettere 
of  Adminisuation  on  the  personal  estate  of  Richard  Jamas 
Blakelock,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceaaed  are 
hereby  warned  to  exbdbit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20th  day  of  January 
next  J  they  may  otherwise  by  law  be  excluded  from  all  bene 
fit  of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  January,  1888. 
4  CATHARINE  E.  BLAKELOCK, 

Adm'x  c.  t.  a.,  619  6th  sU  s.  w. 

No.  2962.    Ad  D.  18.    Wm.  Twombly,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  sulMcriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  ColumbiA, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letten 
Testamentazj  on  the  personal  estate  of  Wilhelmlna  Waiter, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exliibit  the  same,  with  the  vouchers  there- 
of, to  the  sul)scriber,  on  or  before  the  9th  dav  of  January 
next ;  they  may  otherwise  by  law  be  excluded  irom  all  bene- 
flt  of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  January,  1888. 
8  WM.  J.  WALTER,  Ex*r,  1113  5th  st.  n.  w. 

No.  2943.    Ad.D.  13.    Fbbdinand  ScHMinr,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  January,  1888. 
Annie  L.  Kerby     ) 

V.  V    No.  10,808.    Docket  27. 

Frank  A.  Kerby.  ) 
The  Marshal  having  returned  the  defendant  **  Not 
to  be  found,"  on  motion  of  the  plaintiff,  by  Mr.  Fred.  W. 
Jones,  her  solicitor,  it  is  ordered  that  the  defendant,  Frank 
A.  Kerby,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  mle-dav  occurring  fortv  dajs  sAer  this  day; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  procure  a  divorce  from  the  defiend- 
ant  upon  the  eronnds  stated  in  the  bill,  which  are  adultery 
and  cruelty  of  treatment. 
By  the  Court.  WM.  M.  MERRICK.  Justice,  &c 

True  copy.    Test :  R.  J.  Mbios,  Clerk,  &c. 

2  By  M..  A.  CuLNOY,  Ass*t  Clerk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Heading  a  Special  Term  for  Orphans*  Ocnut  business. 

Janoaiy  20th,  1888. 

In  the  matter  of  the  Bstate  of  Bernard  Overman,  deceased. 

Application  for  Iietten  of  Administration  on  the  estate  of 
the  said  deceased,  has  this  day  been  made  by  his  widow, 
BUzabeth  Overman. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Ooarton  Fridi^,  the  17th  day  of  Febraanr,  1888,  next,  at  11 
oVdockra.  m.,  v>  show  canse  why  said  Letters  should  not 
imae  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Court.  WM.  M.  MERRICK,A.  J. 

4         Test :  PORSBY  CLAGBTT,  Register  of  Wills. 

W.  B.  Bdmonston.  Proctor. ^___ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

January  20th,  1888. 

In  the  matter  of  the  Estate  of  Obediah  Klmmell,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
ana  rar  Letters  Testamentary  on  the  Estate  of  the  said  deceas- 
ed,  has  Uiis  day  been  made  by  Joseph  Gawler, 

All  penons  interested  are  hereby  notified  to  appear  in  this 
Coort  on  Friday,  the  17th  day  of  February,  1888,  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  TestamenUrv 
on  the  BBtate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  cofnr  of  this  order  be  published  once  a  week 
fin-  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

By  the  Oonit.  WM.  M.  MERRICK,  Justice. 

4         Test:  DOR8EY  CLAGETT,  Register  of  Wills. 

No.  2942.    Ad.  D.  18.    N.  H.  MiUer,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBJA. 

Hokling  a  ^>ecial  Term  for  Orphans'  Court  Businees. 

January  20th,  1888. 

In  the  matter  of  the  Estate  of  Richard  Byron,  late  of  the 
Distrlet  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  tor  Liters  Testamentary  on  the  Estate  of  the  said  de- 
ceased has  this  day  been  made  by  Eliza  Byron. 

An  persons  interested  are  hereby  notified  to  appear  In  this 
Ooort  on  Friday  the  10th  day  of  February  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Court.  WM.  M.  MERRICK,  Justice. 

4         Teat :  DORSET  CLAGETT,  Register  of  Wills. 

Ko.  2MS.    Ad.  D.  13.    8.  C.  Mills,  Proctor. 


THia  IS  TO  OIVE  NOTICE, 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Elizabeth  D. 
Lovry.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscribers,  on  or  before  the  18th  day  of  January  next ; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  oi 
the  said  estate. 

Given  under  our  hands  this  13th  day  of  January,  1888. 

4  WILLIAM  L.  DUNLOP, )  Executor.. 

WILUAM  LAIRD,  Jr.  '[Executors. 

No.  2997.    Ad.D.  18. 


THIS  18  TO  QIVB  NOTICS. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  &om  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Admuustration  c.  t.  a.  on  the  personal  estate  of 
fkmj  A.  Merrkfc,  late  of  the  District  of  Colmbia,  deceased. 

All  pevBons  havinsr  claims  against  the  said  deceased  are 
ber^yy  warned  to  escnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  January 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Ofven  under  my  hand  this  7th  day  of  January,  1888. 
4  ERNEST  M.  MERRICK,  AdmV  c.  t.  a., 

416  Spruce  St.,  Le  Droit  Park. 

No.  2956.    Ad.D.  18. 


£egal  Notieee. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  21st  day  of  January,  1888. 
Lewis  Cook  ) 

V.  {     No.  10,303.    Equity  Docket  26. 

Frank  Waters  et  al.  3 
On  motion  of  the  plaintiff,  by  Mr.  H.  B.  Moulton,  his 
solicitor,  it  is  ordered  that  the  defendants,  James  Brooks 
and  John  Brooks  cause  their  appearance  to  be  entered  herein 
on  or  befbre  the  first  rule-day  occurring  forty  days  after 
this  day ;  otherwise  the  cause  will  be  proceeded  with  as  in 
caseofdefkult. 

The  object  of  this  suit  is  to  set  aside  two  alleged  deeds  of 
trust  as  fraudulent,  purporting  to  convey  the  land  and  prem- 
ises known  as  the  west  naif  oflot  numbered  39,  in  Hopkins* 
recorded  subdivision  of  square  110,  in  the  city  of  Washington, 
D.  C.  And  also,  for  the  appointment  of  a  trustee  to  sell  and 
convey  the  said  property,  and  for  a  distribution  of  the  pro- 
ceeds thereof  among  the  heirs-at-law  of  James  Washington, 
deceased. 
By  the  Court.  WM.  M.  MERRICK,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Meigs,  Clerk,  &c. 

4  By  M.  A.  Clancy,  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Court  Business, 

January  aoth,  1888. 

In  the  case  of  Eliza  Ann  Brooks,  Administratrix  of 
Joseph  Brooks,  deceased,  the  Administratrix  aforesaid  has, 
with  the  approval  of  the  Court,  appointed  Friday,  the  24th 
day  of  FebruaiT,  A.  D.  1888,  at  11  oVock  a.  m.,  for  makine 
payment  and  distribution  under  the  Court's  curection  and 
control,  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  '  *  '  "  '~ 

authorized,  with 
vouched;  otherwise 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  uie  Washington  Law  Reporter  previous  to 
the  said  day. 

4        Test.  DORSE  Y  CLAGBTT,  Register  of  Wills. 

No.  2556.    Ad.  D.  18. 

THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained trom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testaments^  on  the  personal  estate  of  WHIIam  Carroll, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  euiibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  fith  day  of  Januair 
next;  they  may  otherwise  by  law  be  excluded  from  aU 
benefit  of  the  said  estate. 

Given  under  my  hand  this  5th  day  of  Januaiy,  1888. 
8  JAMES  WILKINSON,  Ex'r,  1486  Q  st.  n.  w. 

No.  2920.    Ad.  D.  18. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  9th  day  of  January,  1888. 
D.  Appleton  &  Co.     ) 

V.  {    No.  28,801.    At  Law. 

Eu^emlo  Abadiano.  ) 
On  motion  of  the  plaintiff^,  by  Mr.  Maddox,  their  attorney, 
it  is  ordered  that  the  defendant,  Eufemio  Abadiano,  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day ;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  deflault. 

The  object  of  this  suit  is  to  subject  the  goods  and  chattels 
of  defendant,  attached  by  the  Marshal  in  the  hands  of  S.  P. 
Langley,  Secretary  of  the  Smithsonian  Institution,  Decem- 
ber 10. 1887,  to  the  satisfaction  of  a  claim  of  the  plaintiff's  for 
$1,217.90,  with  interest  and  costs,  as  claimed  in  the  above- 
entitled  cause. 

By  the  Court.                             W.  S.  COX,  Justice,  Ac. 
True  copy.    Test:               R.  J.  Mbios,  Clerk,  &c. 
8 By  J.  R.  Youwo,  Asst  Clerk. 

THIS  IS  TO  OIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Roslna  M.  Kleiber, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchen  there- 
of, to  the  subscriber,  on  or  before  the  13th  day  of  January 
next:  they  may  otherwise  by  law  be  excluded  from  allben^ 
fit  or  the  said  estate. 

Given  under  my  hand  this  13th  day  of  January,  1888. 
4  M.  D.  PECK,  Ex'r,  984  F  st.  n.  w. 

No.  2981.    Ad.  D.  13. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  5th  day  of  January,  A.  D.  1888. 

Henry  Wise  Garnett,  Trustee,  PUT. ) 

V,  >    Eq.  No.  10,187. 

Martin  Coryell  et  al..  Defla.  j 

On  motion  of  the  complainant,  by  Conway  Robinaon,  jr.* 
and  D.  8.  Mackall,  his  solicitors,  it  is,  this  6th  day  of  Janu- 
ary, A.  D.  1888,  by  the  Court,  ordered  that  the  defendante. 
Alice  C.  Erismann.  Emma  L.  C.  Ayers  and  Torbert  Coryell,  cause 
their  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day ;  otherwise 
the  cause  wiU  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  conveyance  ft-om|  the 
defendants  to  this  cause,  as  the  sole  heirs-at-law  of  Lewis  8. 
Coryell,  deceased,  of  the  property  devised  to  George  W. 
Riggs,  trustee,  as  to  which  the  complainant  has  been  substi- 
tuted in  place  of  said  Riggs  as  trustee. 

By  the  Court.  WM.  M.  MERRICK,  A.  J. 

True  copy.    Test.  R,  J.  Meigs,  aerk,  Ac. 

8  By  H.  W  HoDOBB,  Ass^t  Clerk. 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
TesUmenUry  on  the  personal  estate  of  Matthew  G.  Emery,  Jr., 
late  of  the  District  of  Columbia,  deceased. 

All  persons  havlne  claims  agiednst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  sub0cril>er,  on  or  before  the  9th  day  of  January 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  January,  1888. 
3  HELEN  L.  EMERY,  Ex'x,  411  Fourth  st.  n.  w. 

No.  2989^  Ad.  D.  18.    W.  K.^uhambl^  Proctor. 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  oft  he  District  of  Columbia, 
holding  a  Special  Term  fbr  Orphans*  Court  business,  Letters 
TestamenUry  on  the  personal  estate  of  Michael  McAllister, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  January 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  said  estate. 

Given  under  my  hand  this  11th  day  of  January,  1888. 
her 
8  MARGARET  H  MCALLISTER.  Ex'x. 

mark. 

No.  2948.    Ad.  D.  13.    D.  0*C.  Callaghan,  Proctor. 


£egal  Noticed. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business, 

January  18th,  1888. 

In  the  matter  of  the  Estate  of  Agnes  Maria  Smith,  late  of 
the  City  of  Washington,  D.  C,  deceased. 

Apphcation  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased, having  been  made  by  Blair  Lee,  of  Montgomery  Co., 
Md. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  3d  day  of  February,  1888,  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  the  said  Will  should  not  be 
proved  and  admitted  to  Probate,  and  Letters  Testamentary 
on  the  estate  of  the  said  deceasea  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  and  the 
Evening  Star  previous  to  the  said  day. 

By  the.Comrt.  WM.  M^  MERUICK,  Justice. 

8         Teat :  DORSET  CLAGETT,  Register  of  Wills. 

No.JWS.    Ad.  D.  13.      

THIS  IS  TO  GIVE  NOTICE 

That  the  subecriber,  of  Washington,  D.  C.,hath  obtained 
fit>m  the  Supreme  Court  of  the  District  of  Columbia,  holding 
a  ai>ecial  Term  for  Orphan's  Court  business.  Letters  of  AcU 
ministration  d.  b.  n.  c.  t.  a.  on  the  personal  estate  of  Ann  C. 
Carroll,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  'said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subecriber,  on  or  before  the  27th  dav  of  July,  1888, 
next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  January,  1888. 
3  GEORGE  F.  APPLEBY,  Adm'r  d.  b.  n.  c.  t.  a. 

of  the  estate  of  Ann  C.  Carroll,  dec*d. 

No.  1086.    Ad.  D.  10. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  9th  day  of  January,  1888. 

Edward  MHcheH  )  ^     .^^    .^^ 

V.  }     No.  10,737.  Equity  Docket  27. 

Chloe  Ann  MHchell  et  al.  ) 

On  motion  of  the  complainant,  by  Messrs.  Campbell  Car- 

rington  and  J.  G.  Bigelow,  his  solicitors,  it  is  ordered  that 

the  defendants,  Martha  Jane  Sands,  Josephine  Filmore,  and 

Mary  Douglas,  cause  their  appearance  to  be  entered  herem 

on  or  before  the  first  rule-day   occurring  forty  days  after 

this  day:  otherwise  the  cause  will  be  proceeded  with  as  m 

case  of  default. 

The  t)bject  of  this  suit  is  to  set  aside  the  deed  of  conveyance 
dated  May  7,  1885,  of  sublot  74,  in  square  610,  situate  in  the 
city  of  Washington,  D.  C,  to  defendants,  Lucy,  Jane,  Mary 
and  Josephine  Mitchell,  and  to  sell  the  same,  and  to  distri- 
bute the  proceeds  between  the  complainant  and  the  innuit 
defendants,  Alice,  Henrietta  and  Daniel  Mitchell. 
By  the  Court.  WM.  M.  MERRICK,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Meigs,  Clerk. 

2  By  M.  A.  Clancy.  Asst  aerk. 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftx)m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business,  Lettos 
Testamentary  on  the  personal  estate  of  WllHam  E.  Howard, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  ot  January 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate.  ^  

Given  under  my  hand  this  7th  day  of  January,  1888. 
2  H.  E.  HOWARD,  Ex*x.  1828  H  St.  n.  w. 

THIS  IS  TO  GIVE  NOTICE,  ^         .  >,  ,      ^.       w  *v 

That  the  subscriber,  of  the  District  of  CJolumbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  ot 
Columbia,  holding  a  Special  Term  for  Orphans'  Court  bua- 
ness,  Letters  Testamentary  on  the  personal  estate  of  WllHam 
H.  Entory,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  ol  January 
next:  they  may  otherwise  by  law  be  excluded  from  all  l>cne- 
fit  of  the  said  estate.  ^^  ^^^^ 

Given  under  my  hand  this  eth  day  of  January,  18«. 

2  ItfATILDA  W.  EMORY,  Ex'x,  1718  H  at. 
No.  2940.    Ad.  D.  13.    Woodbury  Blair.  Proctor. 

In  the  supreme  court  of  the  district  of  COLUMBIA. 

The  18th  day  of  January,  1888. 

Jennie  A.  Smith       )  .^       ^^    ,^  ^^ 

V.  y    Equity.    No.  10,824. 

Edward  A.  Smith.     I 
And  now.  to-wit,  January  mh,  1888,  on  motion  of  the 

SlaintiflF,  by  William  A.  Cook,  her  soUcitor,  it  Is  ordered  that 
ae  defendant  cause  his  appearance  to  be  entered  herein  on 
or  before  the  first  rule-clay  occurring  fortv  days  after  thia 
day ;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default.  ,  ^     ^^ 

And  that  notice  hereof  be  published  once  a  week  for  three 
successive  weeks  in  the  Washington  Law  Reporter  and  the 
National  Republican.  ,  ^^  . 

The  object  of  this  suit  is  to  obtain  a  divorce  on  the  ground 
of  non-support  and  desertion.  

By  the  Court.  WM.  M.  MERRICK.  A.  J. 

True co!»y.    Test:  R.  J.  MEioa,  Clerk,  Ac. 

3  By  L.  P.  Williams,  Ass't  Clerk. 

~IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  for  Orphans*  Court  Businesa. 

January  13th,  1888.:  *» 

In  the  case  of  Georg^e  A.  Smith,.  Administrator  of 
David  Smith,  deceased,  the  Administrator  aforesaid  ba^ 
with  the  approval  of  the  Court,  appointed  Friday,  the  3rd 
day  of  February  A.  D.  1888,  at  12  o'clock  m..  for  making 
payment  and  distribution  under  the  Court's  direction  and  | 
control :  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Administrator  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  Law  Reporter  previous  to  the 
said  day. 

8      Test:  DORSBY  CLAGETT,  Register  of  WUU. 

No.  2584.    Ad.  D.  18.    Wu.  TwoMBLBY,  Proctor. 
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ATTOItBmYS-AX-lrAVr. 

WASHINGTON,  D.  C. 

ABBBT,  WILLL\M  STONE, 
406  Fifth  St.  n.  w. 


BELL,  W.  PEIRCE, 
'  Oounaelin Paienl Ck»u$e8  625FSt.D. w. 


B 


LAIR,  JOHN  S., 


1420  P  St.  n.  w. 


D' 


.UMONT,  N., 


629  F  St.  n.  w. 


E 


DWABDB  A  BABNABD, 


500  9th  St.  n.  w. 


M 


ACKBY,  FRANKLIN  H., 


605  D  St.  n.  W. 


S' 


AVILLE.  JAMEB  H., 


1419  F  St.  n.  w. 


M 


CALIFORNIA. 

oCALLISTER,  WARD,  J&., 

430  Montgomery  St.,  San  Frandaoo. 


CX)LORADO. 


D 


|UNN,  GEORGE, 


Denver. 


H 


GEORGIA. 
ARBKON  A  GILBERT. 


Gate  City  Bank  Building,  Atlanta. 


KANSAS. 
T\0UGLA8S,  GEORGE  L., 


Wichita. 


MINNESOTA. 
TJEATH,  HARTWELL  P., 


St.  Paul. 


NEBRASKA. 
rVFFUTT,  CHARLES, 


OHIO. 


W 


ING,  GEORGE  C, 


89  Euclid  Ave.,  Room  8,  Cleveland. 


ANSO^  S.  XAYLrOR, 

Conadsdoner  of   Deeds,   Notary    Pablio    and 
U.  S.  Commissionery 

1224  P  St  N.  W.  Washington,  D.  0. 

Attorney  for  Mercantile  OoUectingr  Agrency . 


BALDWIN,  HOPKINS  &  PEYTON, 

Attorneys  at  Law,  Solicitors  of  Patents,  and 
Coonselors  in  Patent  Canses, 

26  Grant  Place,  'Washlngrton,  D.  O. 

Patent  Business  Ezelusive- 
4 


Established  1859. 


ly. 


Pazton  Building,  Omaha. 


BU^KDY'S   JUSXICB, 

|l  per  irol.    For  sale  at  the  Washin^n  Law  Reporter  Office. 
A  Manual  of  the  Laws  of  the  District  of  Colombia,  fh>m 
itB  Ofganization,  with  notes  of  decisions  and  references,  by 

CHARLES   8.  BUNDY, 

CewwIttioBtr  of  Deeds  for  all  tho  States  Mi  Terrltoriet, 

MVtART  PUBUC,  U.  8.  OOM M XSSXONKB  AKD  JUflTIOB  OP  THB  PBAOE 

468  U.  Ave.      (Opp.  aty  HaU)      Washington,  D.  C. 

4^  All  papers  for  record  or  use  in  other  States  should  be 
Acknowledged  before  a  Commissioner  of  Deeds  in  this  District 
beliore  being  sent.  88 


]Kational  VnlTerslty  I^^w  Scliool. 

Prbs't,  Hon.  ARTHUR  MAC  ARTHUR, 

Late  Associate  Justice  Supreme  Court  District  of  Columbia 

LECTURERS: 

Hon.  SAM'L  P.  MILLER, 

Associate  Justice  Supreme  Court  U.  S. 

International  Law. 

Hon.  W.  B.  WEBB. 

Federal  Jurisprudence  and  Practice. 

H.  O.  CLAUQHTON,  Esq. 

Common  Law  Pleading,  Evidence,  Equity  Pleading   and 

Practice,  Commercial,  Maritime,  and  Criminal  Law. 

JAMES  SCHOULER.  Ebq. 
Bailments  and  Domestic  Relations. 
EUGENE  CARUSI,  Esq. 
Real  and  Personal  Property,  Contracts,  Negotiable  Instru- 
ment., 

CHAS.  S.  WHITMAN,  Esq. 

Patent  Law  and  Practice. 

JUDGES  OP  THE  MOOT  COURT: 

I  CHAS.  S.  WHITMAN,  Esq., 
I  Patent  Cases. 

School  opens  Oct.  8, 1887.  For  information,  address  C.  W. 
Bushnell,  Treas.,  or  B.  Carusi,  Sec.,  1006  P  st.  n.  w.,  Washing- 
ton, D.  C.  87 


Book  and  Job  Printins^, 


EUGENE  CARUSL  Esq., 
Law  and  Equity  Ca 


THB  LA'W  REPORTER  OOMPANY 
be^rs  to  inform  the  profession  that  it  has 
recently  added  to  its  plant  a  ftill  supply  of 
new  Job  Type,  new  Presses,  and  every  ap- 
pointment of  a  first  class 

JOB  PRINTING  OFFICE, 

which  will  be  under  the  supervision  of  Mr. 
"W.  F.  Roberts,  one  of  the  most  skilftil  and 
artistic  Printers  in  this  city.  It  is  therefore 
prepared  to  execute  Briefs,  Records,  Blanks 
and  Books  in  the  higrhest  style  of  the  art. 

The  Oompany  solicits  the  patronagre  of 
the  profession,  and  gruarax^tees  neat  and 
accurate  work,  promptly  delivered,  at  rea- 
sonable prices. 

Estimates  ftimished  on  application. 
DAVID  m.  OI^ITHIt, 
General  Managrer. 
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IN 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  L  2, 3,  4,  6,  1867 

to  1872. 
Abbotf  s  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1B47. 
Alabama  Revised  CJodfe,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound;  vol.4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  voL 

II,  1876.  ^ 

Atkins*  Obancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  6,  6,  7. 

Barbour  on  Set-off. 

Bissett  on  Partnership,  1874. 

Blackstone's  Oommentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Oommentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice—latest 

Burge  on  Suretyship. 

Chittv's  English  Digest 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1866. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 
2  copies. 

Digest  of  Laws  of  U.  S.,  Brightly,  1789  to  1867, 
1867  to  1866,  1867  to  1869,  Duplicate,  1868  to 
1870.  >        *-       -> 

Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  onlGuarantees. 

Foster  on  Scire  Facias,  1867. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf 's  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2,  1867-«. 

Irish  Reports,  Equity  series,  vol.  II,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronaux,  1869. 

Landlord  and  Tenant  (Sloane),  1878. 

Laws  1869-60. 

Law  Reports  l(English),  vols.  1  to  16,  inclusive, 

1867-69. 
Law  of  NationfiL  VatteL 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Long  on  Sales  of  Personal  Property. 
Louisiana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  EJJectment. 
Montagu  on  Set-off. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  6th  ed. 

Orphan's  Court  Manual. 
Oldham  &  White's  Digest,  1  voL 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1867.  Duplicates. 

Penal  Code  of  1867  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  oi  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Rav's  Medical  Jurisprudence  of  Insanity,  1853w 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1846. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870, 1873. 
Swinbome's  Treatise  on  Wills,  vols.  1,  2,  3. 

The  Reporter,  Houehton.  Osgood  &  Co..  vols. 

6,  6,  7,  8,  bound;  vols.  0  to  20,  inclusive, 

unbound. 
The  Transcript,  1873,  3  vols.,  published  in  New 

York. 
Treatise  on  Equity,  Fonblanques. 
Treatise  on  Insanity,  Prichard. 

U.  S.  Stats,  at  Large,  vols.  1,  2,  3. 

U*  S.  Stats,  at  La^,  1861  to  1863,  and  1863  to  1867 
2  vols.,  G.  P.  Sanger. 

U.  S.  Digest,  Abbott,  voL  1,  A  to  C,  2  copies ; 
vol.  2,  D  to  L.,  2  copies ;  vol.  3,  M  to  Y,  2 
copies;  vol.  6,  Sup.,  F  to  M,  1  copy.  These 
annuals,  viz.:  vol.1  to  8.  (duplicates);  9  to 
17,  single^  with  1  vol.,  Table  of  Cases  and 
Equity  Digest,  vol.  2. 

Warren's  Duties  of  Attorneys,  1870. 
Watkins  on  Descents. 
Wellford's  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  Executors,  &c,  voL  2,  Thobault's 
Notes. 

For  sale  at  the  Office  of  the  Washington 
Law  Reporter.  Orders  for  Law  Books  promptly 
filled  at  current  prices.    Address 

THE  WASHINGTON  LAW  REPORTER, 

508  E  St.  N.  W.,  Washington,  D.  C. 


Digitized  by 


Google 


Vol.  XVI. 


THE  WASHINGTON  LAW  REPORTER. 


83 


Uht  Wsk^iim^tm  '§m  ^t^ffvttt. 


ESTABLISHED   18/4. 

Wm.  Stone  Abert, 


Editor 


VOL.XVL 


No.  6 


WASHINGTON,  D.  a - 


FEBRUARY  8. 1888 


States 


Recent  Decisions  of    the    United 
Supreme  Court. 

In  this  week's  issue,  we  publish  in  ftill  two 
very  important  decisions  of  the  Supreme  Court 
of  the  United  States,  prepared  by  Mr.  Justice 
Matthews.  The  Western  Union  Telegraph  case 
was  certified  to  the  Supreme  Court  IVom  the 
Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Iowa,  the  trial  by  jury  being 
waived,  and  the  judges  upon  the  trial  being 
divided  in  opinion  as  to  certain  questions  of 
law. 

The  case  of  Qumbel  v.  Pitkin,  the  Louisiana 
case,  involves  interesting  questions  arising  in 
the  trial  of  attachment  suits,  where  there  is  a 
conflict  of  jurisdiction  between  State  and  United 
States  courts  in  regard  to  the  citizenship  of  sev- 
eral attaching  creditors,  as  well  as  the  priority 
of  lien  acquired  by  "constructive  levy"  of 
process  by  a  sheriff;  where  no  actual  seizure 
was  made,  and  the  property  was  in  the  custody 
of  the  United  States  marshal. 

This  cause  was  considered  by  the  court  during 
the  October  Term,  1884,  upon  a  motion  to  dis- 
miss and  affirm.  Both  motions  were  then  de- 
nied. The  opinion  of  the  couft,  delivered  by 
Mr.  Justice  Miller,  is  reported  in  volume  113  U. 
8.  Reports,  p.  545. 

The  record  shows  that  a  large  number  of  the 
creditors  of  Joseph  Dreyfhs,  of  the  city  of  New 
Orleans,  sued  him  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Louisi- 
ana, and  in  these  actions  writs  of  attachment 
were  issued  on  Sunday,  October  28,  1883,  and 
levied  on  the  goods  of  Dreyfhs  by  the  marshal, 
who  took  possession  of  them  and  of  the  defend- 
ant's store. 

On  Saturday  evening,  October  27,  1883,  the 
plaintiff  in  error,  Cornelius  Gumbel,  a  citizen  of 
Louisiana,  filed  his  suit  in  the  State  court,  which 
he  prosecuted  to  judgment,  against  Joseph  Drey- 
fhs  (also  a  citizen  of  Louisiana),  and  obtained 
writs  of  attachment,  which  were  not  executed 
that  night. 

Immediately  after  midnight,  viz  :  On  Monday 
morning,  October  29,  the  sheriff  was  on  the  spot 
for  the  purpose  of  seizing  and  taking  possession 
of  the  contents  of  the  store  directed  to  be  seized. 
He  found  the  doors  dosed,  the  store  being  in 


possession  of  a  deputy  marshal,  who  refUsed 
admission.  The  sheriff  did  everything  in  his 
power  to  seize  the  goods,  and  served  process  of 
garnishment  upon  the  marshal. 

The  "Sunday  writs"  were  all  either  aban- 
doned or  dismissed  by  the  court. 

Fearing  that  these  Sunday  writs  were  invalid, 
the  same  creditors,  on  Monday  morning,  filed 
new  suits  and  procured  other  writs  of  attach- 
ment, which  were  placed  in  the  marshal's  hands. 
These  latter  writs  were  subsequent  in  point  of 
time  to  the  sheriff's  "  constructive  levy." 

Then  Gumbel,  the  plaintiff  in  error,  filed  his 
petition  for  relief  in  the  Circuit  Court,  which 
would  in  technical  phraseology,  under  the  Code 
of  Practice  of  Louisiana,  be  denominated  an 
"  opposition  or  intervention  "  of  a  third  per- 
son, in  which  he  asked  that  he  be  allowed  to 
share  in  the  distribution  of  the  proceeds  of  sale, 
according  to  the  priority  of  the  alleged  **  con- 
structive levy"  of  the  sheriff.  In  the  Circuit 
j  Court  Qumbel's  petition  was  dismissed,  but  he 
has  at  last  been  successfhl  in  the  Supreme  Court. 

SUPREME  COURT  OF  THE  UNITED  STATES. 

Bbpobtbd  bt  Wm.  Btokb  Abbbt. 

THE  WESTERN  UNION  TELEGRAPH  COM- 
PANY, Plaintiff  in  Error, 

V. 

GEORGE  F.  HALL. 

Decided  January  30,  1888. 

1.  In  an  action  brought  against  a  telegraph  com- 
pany by  the  sender  of  an  unrepeated  message,  to  re- 
cover damages  for  negligence  in  the  transmission  and 
prompt  delivery  of  a  telegram  directing  the  purchase 
of  ten  thousand  barrels  of  petroleum,  where  the 
evidence  fails  to  disclose  any  actual  damage  sus- 
tained beyond  the  amount  paid  for  transmitting  the 
message,  the  plaintiff  is  limited  in  his  recovery  to 
that  amount. 

2.  As  tliere  was  no  order  to  sell,  or  evidence  that 
the  plaintiff  would  have  sold  next  day,  he  is  en- 
titled to  recover  nominal  damages  only,  and  not  the 
difference  in  value  of  the  oil  if  it  hi^d  been  purchased 
when  thff  telegram  should  have  been  delivered,  and 
the  market  price  to  which  it  had  risen  on  the  next 
day. 

3.  The  condition  printed  on  the  blank  form  upon 
which  the  message  was  written,  exempting  the  com- 
pany from  liability  for  damages  in  any  case  where 
the  claim  is  not  presented  in  writing  within  sixty 
days  after  sending  the  message,  does  not  bar  the 
right  of  recovery  where  the  action  is  instituted  on 
the  claim  at  the  same  time  it  is  presented. 

Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa 

Wager  Swaynb  and  Rush  Taggabt,  for 
plaintiff  in  error. 

Crom.  Bo  wen,  Whttinq  S.  Clark  and  Chab. 
A.  Clark,  for  defendant  in  error. 
stati:ment. 

This  was  an  action  at  law  brought  in  the  Cir- 
cuit Court  of  Polk  County,  Iowa,  by  George  F, 
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Hall  against  The  Western  Union  Telegraph 
Company,  and  by  the  defendant  removed,  on 
the  ground  of  citizenship,  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  Iowa.  The  action  was  far  the  recovery  of 
damages  for  alleged  negligence  on  the  part  of 
the  defendant  in  delaying  the  delivery  of  a  tele- 
graphic message  received  by  it  from  the  plain- 
tiff at  Des  Moines,  in  the  State  of  Iowa,  to  be 
delivered  to  the  party  to  whom  it  was  addressed 
at  Oil  City,  in  the  State  of  Pennsylvania.  The 
cause  was  submitted  to  the  court,  a  jury  having 
been  waived  in  writing.  A  Judgment  was  ren- 
dered in  favor  of  the  plaintiff  for  the  sum  of 
f  1,800.  The  cause  is  brought  here  by  a  writ  of 
error  upon  a  certificate  of  a  division  of  opinion 
between  the  judges  upon  certain  questions 
which  arose  during  the  coarse  of  the  trial, 
which  questions,  together  with  the  facts  neces- 
sary for  their  determination,  are  certified  to  us 
as  follows : 

"  The  court  finds  the  following  as  the  mate- 
rial facts  in  the  case : 

"The  plaintiff  at  eight  o'clock  a.  m.,  Novem- 
ber 9th,  1882,  furnished  to  the  defendant,  a  tele- 
graph company  engaged  in  the  business  of 
receiving  and  sending  telegraph  dispatches  at 
its  office  in  Des  Moines,  la.,  a  message  in  the 
following  form,  and  plainly  written  on  one  of 
the  usual  blank  forms  fhrnished  by  the  com- 
pany: 

*Form  No.  2.—*  The  Western  Union  Tele- 
graph Company. 

*  All  messages  taken  by  this  company  are  sub- 
ject to  the  following  terms.  To  guard  against 
mistakes  or  delays  the  sender  of  a  message 
should  order  it  repeated;  that  is,  telegraphed 
back  to  the  ori^nating  office  for  comparision. 
For  this  one-hsdf  the  reeular  rate  is  charged  in 
addition.  It  is  agreed  between  the  sender  of 
the  following  message  and  this  company  that 
said  company  shall  not  be  liable  for  mistakes  or 
delays  in  the  transmission  or  delivery  or  non- 
delivery of  any  unrepeated  message,  whether 
happening  by  negligence  of  its  servants  or 
otherwise,  beyond  flie  amount  received  for 
sending  the  same ;  nor  for  mistakes  or  delays 
in  the  transmission  or  delivery,  or  for  non-de- 
livery of  any  repeated  message  beyond  fifty 
times  the  sum  received  for  sending  the  same, 
unless  specially  insured;  nor  in  any  case  for 
delays  arising  from  unavoidable  interruption  in 
the  working  of  its  lines,  or  for  errors  in  cipher 
or  obscure  messages.  And  this  company  is 
hereby  made  the  agent  of  the  sender,  without 
liability,  to  forwardany  message  over  the  lines 
of  any  other  company  when  necessary  to  reach 
its  destination.  Correctness  in  the  transmis- 
sion of  message  to  any  point  on  the  lines  of  this 
company  can  be  insured  by  contract  in  writing 
stating  agreed  amount  of  risk  and  payment  of 
premium  thereon,  at  following  rates,  in  addi- 
tion to  the  usual  charge  for  repeated  messages, 
viz :  one  per  cent,  for  any  distance  not  exceed- 
ing 1,000  miles,  and  two  per  cent  for  any 
greater  distance.  No  employe  of  the  company 
IS  authorized  to  vary  the  foregoing.  No  re- 
sponsibility regarding  messages  attaches  to  this 
company  until  the  same  are  presented  and  ac- 
cepted at  one  of  its  transmitting  offices,  and  if 
a  message  is  sent  to  such  office  by  one  of  the 
company's  messengers  he  acts  for  that  purpose 


as  the  agent  of  the  sender.  Messages  will  be 
delivered  free  within  the  established  free-de- 
livery limits  of  the  terminal  office ;  for  delivery 
at  a  greater  distance  a  special  charge  will  be 
made  to  cover  the  cost  ot  such  delivery.  The 
company  will  not  be  liable  for  damages  in  any 
case  where  the  claim  is  not  presented  m  writin^^ 
in  sixty  days  after  sending  the  message. 
'  NORVIN  Green,  President. 
*Thos.  T.  Eckert,  General  Manager, 

*  Receiver's  No.  .     Time   filed,    8  a.  m. 

check. 

^Send  the  following  message,  subject  to  the 
above  terms,  which  are  agreed  to. 

*  11   9  1882. 
*To  Chas.  T.  Hall,  Exchange,  Oil  City,  i*a. : 

'  Buy  ton  thousand  if  you  think  it  safe.  Wire 
me.  *  Geo.  F.  Hall. 

*Read  the  notice  and  agreement  at  the  top.' 

"The  same  being  ftimished  and  received  by 
the  defendant  for  immediate  transmissal  to 
Charles  T.  Hall,  at  Oil  City,  Penna.,  the  usual 
and  ordinary  charge  therefor  being  paid  by 
plaintiff.  Through  the  negligence  and  want  of 
ordinary  care  on  part  of  defendant's  employe 
at  Des  Moines  the  message  so  received  was  for- 
warded to  Oil  City,  Penna.,.in  an  imperfect  con- 
dition, in  this,  that  the  name  of  the  party  to 
whom  it  was  addressed  was  wholly  omittecL 
The  message  was  received  at  Oil  City,  Penna., 
at  11  o'clock  a.  m.,  November  9th. 

**The  operator  of  defendant  at  Oil  City  sent 
the  message  to  the  building  known  as  the  £2x- 
change,  which  was  used  by  a  board  of  trade  en- 
gaged in  the  business  of  buying  and  selling 
petroleum,  the  hours  of  business  extending 
m>m  10  a.  m.  until  4  p.  m.  The  officers  of  the 
exchange  or  board  of  trade  refhsed  to  receive 
the  dispatoh  in  question,  and  thereupon  the 
operator  at  Oil  City  telegraphed  to  Des  Moines 
for  the  purpose  of  ascertaining  to  whom  the 
dispatoh  should  be  delivered,  and  thus  ascer- 
taining for  whom  it  was  intended,  delivered  it 
to  Charles  T.  Hall  at  six  o'clock  p.  m.,  Novem- 
ber 9th,  1882.  Had  it  not  been  for  the  error  in 
sending  the  dispatoh  without  including  the 
name  of  Charles  T.  Hall  it  would  have  been  de- 
livered to  him  at  Oil  City  at  11.30  a.  m.,  Novem- 
ber 9th,  1882.  The  meaning  of  the  dispatoh  was 
to  direct  Charles  T.  Hall  to  buy  ten  thousand 
barrels  of  petroleum  if  in  his  judgment  it  was 
best  to  do  so.  Had  the  dispatoh  upon  its  first 
receipt  at  Oil  City,  Penna.,  been  promptly  de- 
livered to  Charles  T.  Hall  he  would,  by  twelve 
m.  of  November  9th  have  purchased  ten  thou- 
sand barrels  of  petroleum  at  the  then  mai^et 
price  of  |1.17  per  barrel  for  the  plaintiff.  When 
the  dispatoh  was  delivered  to  Charles  T.  HaU 
the  exchange  had  been  closed  for  that  day,  so 
that  said  BEall  could  not  then  purchase  the 
petroleum  ordered  by  plaintiff.  At  the  open- 
ing of  the  board  the  next  day  the  price  had  ad- 
vanced to  $1.35  per  barrel,  at  which  rate  said 
Charles  T.  Hall  aid  not  deem  it  advisable  to 
make  the  purchase,  and  hence  did  not  do  so. 

"  It  is  not  disclosed  in  the  evidence  whether 
the  price  of  petroleum  has  advanced  or  receded 
since  that  date,  November  10th,  1882.  The 
operators  acting  for  the  defendant  had  no  other 
knowledge  of  the  meaning  or  purpose  of  the 
dispatoh  than  is  to  be  gathered  from  the  mes- 
sage itself. 
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"The  plaintiff  brought  this  action  to  recover 
damagee  for  the  &ilare  to  properly  and  promptly 
transmit  the  dispatch  in  question  in  the  Circmt 
Coort  of  Polk  Ck)anty,  Iowa,  the  original  notice 
being  served  upon  the  defendant  on  the  22d  day 
of  December,  1882.  Under  the  statutes  of  Iowa, 
actions  in  the  courts  of  that  State  are  commenced 
by  serving  upon  the  defendant  an  original  no- 
tice, which  is  signed  by  the  plaintiff  or  his  at- 
torney, and  is  addressed  to  tne  defendant.  No 
summons  or  writ  under  the  seal  of  the  court  is 
issued.  The  notice  in  this  case  was  addr^sed 
to  the  defendant,  and,  after  entitling  the  cause, 
proceeded  as  follows:  *  You  are  hereby  notifled 
that  on  or  before  the  22d  day  of  December,  1882. 
the  x)etition  of  plaintiff  in  the  above-entitlea 
cause  will  be  filed  in  the  office  of  the  clerk  of 
tike  Circuit  Court  of  the  State  of  Iowa  in  and  for 
Polk  County,  Iowa,  claiming  of  you  the  sum  of 
fifteen  hundred  dollars,  as  money  justly  due 
from  you  as  a  loss  and  damage  suffered  by  the 
plaintiff  by  reason  of  your  negligent  failure  to 
send  and  aeliver  a  telegram,  as  set  forth  in  said  I 
petitaon,  on  November  9th,  1882,  from  plaintiff 
to  Cbas.  T.  Hall,  at  Oil  City,  Pa.,  and  that,  un- 
less you  appear  thereto  and  defend  before  noon 
of  the  second  day  of  the  January  Term,  A  D. 
1883^  of  the  said  court,  which  will  commence  on 
the  2d  day  of  January,  A.  D.  1883,  default  will 
be  entered  against  you  and  judgment  rendered 
thereen«  diom.  Bowen  and  Whiting  S.  Clark, 
attorneys  for  plaintiff.' 

**No  other  presentation  of  the  claim  was 
made  by  plaintiff.  Upon  the  foregoing  fistcts  it 
Is  the  opinion  of  the  presiding  judge  that  the 
law  is  with  the  plaintiff,  and  that  he  is  entitled 
to  judgment  in  the  sum  of  eighteen  hundred 
dollars,  and  it  is  so  ordered  as  the  judgment  of 
the  court. 

^*  The  judges  holding  said  circuit  court,  and 
before  whom  said  cause  was  tried,  hereby  cer- 
tify tiiat  on  said  trial  of  said  cause  they  were 
divided  in  opinion,  and  were  unable  to  agree 
upon  the  following  questions  of  law  arisine  on 
said  trial  and  necessary  to  be  determined  in 
order  to  finally  determine  said  cause,  to  wit: 

'^Ist.  Can  the  defendant,  having  in  the  usual 
line  of  its  business  accepted  said  message  from 
plaintiff  for  transmissal  to  the  party  named 
therein  at  Oil  City,  Pa.,  and  having  received  its 
usual  charge  for  such  service,  be  heard  to  say 
that  it  was  not  bound  to  exercise  ordinary  care 
in  transmitting  the  same,  and  that  it  is  only 
liable  to  t^e  plaintiff  in  damages  in  case  of  gross 
neelisence  on  its  part? 

'^2a.  Under  the  contract  l^ally  existing  be- 
tween the  plaintiff  and  defen&nt,  whereby  the 
latter  assumed  the  duty  of  forwarding  said  mes- 
sage, the  same  being  an  unrepeated  message, 
was  the  defendant  bound  only  to  the  exercise  of 
BUgfat  care  or  to  the  exercise  of  ordinary  care? 

**3d.  Under  the  contract  legally  existing  be- 
tween plaintiff  and  defendant,  whereby  the  de- 
fondant  assumed  the  duty  of  forwarmns  said 
message,  t^e  same  being  an  unrepeated  mes- 
sage, can  the  defendant,  in  any  event,  be  held 
to  respond  in  damages  beyond  the  amount  paid 
to  the  company  for  forwarding  t^e  said  dispatch?  i 

''4th.  Admitting  the  liabUity  of  defondant  to 
respond  in  damages  beyond  the  sum  paid  for ' 
forwarding  the  message,  what  rule  is  to  govern  | 
in  aaoertMning  the  same?    Are  the  damages  | 


merely  nominal,  or  is  plaintiff  entitled  to  the 
difference  in  value  of  the  oil  at  the  time  it 
would  have  been  purchased  for  plaintiff  had  the 
message  been  properly  forwarded  and  the  value 
at  the  time  it  could  have  been  purchased  after 
the  actual  delivery  of  the  message  to  Charles  T. 
Hall,  at  OU  City,  Pa.,  it  being  admitted  that  he 
did  not  make  the  purchase  for  the  reason  that, 
in  his  judgment,  the  price  on  the  morning  of 
November  10th,  1882,  was  too  high  to  justify 
purchasing? 

*'5th.  Was  the  message  so  obscure  and  uncer- 
tain on  its  fkce  that  the  defendant  should  not  be 
held  to  know  that  it  pertained  to  a  transaction 
involving  loss  and  damage  if  the  message  was 
not  properly  and  promptly  forwarded? 

*'6th.  Was  the  service  of  the  original  notice 
in  this  cause  a  sufficient  compliance  with  the 
clause  in  the  contract  providing  that  *the  com- 
pany will  not  be  liable  for  damages  in  any  case 
where  the  claim  is  not  presented  in  writing 
within  sixty  davs  after  sending  the  message? 
If  not,  is  the  right  of  recovery  barred  by  the 
failure  to  present  the  claim  in  writing?  " 

Mr.  Justice  Matthews  delivered  the  opinion 
of  the  court 

The  view  we  take  of  this  case  recjuires  us,  m 
answer  to  the  fourth  question  certified,  to  say 
that,  in  the  circumstances  disclosed  by  the 
record,  the  plaintiff  was  entitled  onl^  to  recover 
nominal  damag[esj  and  not  the  difference  in 
value  of  the  oil  if  it  had  been  purchased  on  the 
day  when  the  message  ought  to  have  been  de- 
livered and  the  market  price  to  which  it  had 
risen  on  the  next  day.  As  the  judgment  was 
rendered  in  his  flEivor  for  the  latter  sum,  it  must 
be  reversed  on  that  account,  and,  upon  the  fkots 
found  by  the  courts  judgment  rendered  fbr 
nominal  damages  only,  which  finally  disposes 
of  the  litigation.  It^  therefore,  becomes  un« 
necessary  to  consider  or  decide  any  of  the  other 
questions  certified  to  us. 

It  is  found  as  a  fkct  that  if  the  dispatch  upon 
its  first  receipt  at  Oil  City  had  been  promptly 
delivered  to  Charles  T.  Hall,  to  whom  it  was 
addressed,  he  would  by  twelve  o'clock  on  that 
day  have  purchased  ten  thousand  barrels  of  oil 
at  the  market  price  of  |1.17  per  barrel  on  the 
plaintiff's  account  He  was  unable  to  do  so  in 
consequence  of  the  delay  in  the  delivery  of  the 
messaee.  On  the  next  day  t^e  price  had  ad- 
vanced to  |1.35  per  barreL  and  no  purchase  was 
made,  because  Charles  T.  Hall,  to  whom  the 
messag^e  was  addressed,  did  not  deem  it  advis- 
able^ to  do  so,  the  order  being  conditional  on  his 
opinion  as  to  the  expediency  of  executing  it 
If  the  order  had  been  executed  on  the  day  when 
the  message  should  have  been  delivered,  there 
is  nothing  in  the  record  to  show  whether ^e  oil 
purchased  would  have  been  sold  on  the^ain- 
tiff 's  account  on  the  next  day  or  not ;  or  that  it 
was  to  be  bought  for  re-sale.  There  was  no 
order  to  sell  it,  and  whether  or  not  the  plaintiff 
would  or  would  not  have  sold  it  is  altomther 
uncertain.  If  he  had  not  done  so,  but  had  oon- 
tUiued  to  hold  the  oil  bought,  there  is  also  noth- 
ing in  the  record  to  show  whether,  up  to  the 
time  of  the  bringing  of  this  action,  he  would  or 
would  not  have  made  a  profit  or  suffered  a  loss, 
for  it  is  not  disclosed  in  the  record  whether  dur- 
ing that  period  the  price  of  oil  advanced  or  re- 
ceded firom  the  price  at  the  date  of  the  intended 
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purchase.  The  only  theory,*  then,  on  which  the 
plaintiff  could  show  actual  damage  or  loss  is  on 
the  supposition  that,  if  he  had  bought  on  the 
9th  of  JNovember,  he  might  and  would  have 
sold  on  the  10th.  It  is  the  difference  between 
the  prices  on  those  two  days  which  was  in  fact 
allowed  as  the  measure  of  his  loss. 

It  is  clear  that  in  point  of  fact  the  plaintiff 
has  not  suffered  any  actual  loss.  No  transac- 
tion was  in  foot  made,  and  there  being  neither 
a  purchase  nor  a  sale,  there  was  no  actual  dif- 
ference between  the  sums  paid  and  the  sums 
received  in  consequence  of  it,  which  could  be 
set  down  in  a  profit  and  loss  account.  All  that 
can  be  said  to  have  been  lost  was  the  oppor- 
tunity of  buving  on  November  9th,  and  of  mak- 
ing a  profit  by  selling  on  the  10th,  the  sale  on 
that  day  being  purely  contingent,  without  any- 
thing in  the  case  to  show  that  it  was  even  pro- 
bable or  intended,  much  less  that  it  would  cer- 
tainl  V  have  taken  place. 

It  has  been  well  settled  since  the  decision  in 
Masterton  v.  The  Mayor  of  Brooklyn,  7  Hill,  61, 
that  a  plaintiff  may  rightflilly  recover  a  loss  of 
profits  as  a  part  of  the  damages  for  breach  of  a 
special  contract,  but  in  such  a  case  the  profits  to 
be  recovered  must  be  such  as  would  have  accrued 
and  grown  out  of  the  contract  itself  as  the 
direct  and  immediate  result  of  its  fulfillment. 
In  the  laneuage  of  the  Supreme  Judicial  Court 
of  Massachusetts  in  Fox  v.  Harding,  7  Gush., 
Kift .  «« These  are  part  and  parcel  of  the  contract 


516: 


itself  and  must  have  been  in  the  contemplation 
of  the  parties  when  the  agreement  was  entered 
into.  But  if  they  are  such  as  would  have  been 
realized  by  the  party  from  other  independent 
and  collateral  undertakings,  although  entered 
into  in  consequence  and  on  the  faith  of  the 
principal  contract,  then  they  are  too  uncertain 
and  remote  to  be  taken  into  consideration  as  a 
part  of  the  damages  occasioned  by  the  breach 
of  the  contract  in  suit"  This  rule  was  applied 
by  this  court  in  the  case  of  The  Philadelphia, 
Wilmington  and  Baltimore  R.  R.  Co.  v.  How- 
ard, 22  Howard,  307.  In  Griffin  v.  Colver,  16 
N.  Y.,  489,  the  rule  was  stated  to  be  that  **  the 
damages  must  be  such  as  may  fairly  be  sup- 
posed to  have  entered  into  the  contemplation 
of  the  parties  when  they  made  the  contract ; 
tiiat  is,  they  must  be  such  as  might  naturally  be 
expected  to  follow  its  violation ;  and  they  must 
be  certain  both  in  their  nature  and  in  respect  to 
the  cause  from  which  they  proceed.  The  famil- 
iar rules  on  this  subject  are  all  subordinate  to 
these.  For  instance,  that  the  damages  must 
flow  directly  and  naturally  from  the  breach  of 
the  contract,  is  a  mere  mode  of  expressing  the 
first ;  and  that  they  must  not  be  the  remote  but 
prox^j|ate  consequence  of  such  breach,  and 
musflfct  be  speculative  or  contingent,  are  dif- 
ferent modifications  of  the  last." 

In  Booth  V.  Spujrten  Duy  vil  Rolling  Mills  Co., 
60  N.  Y.,  487,  the  rule  was  stated  to  be  that 
"  the  damages  for  which  a  party  may  recover 
for  a  breach  of  a  contract  are  such  as  naturally 
and  ordinarily  flow  from  the  non-performanc^ 
they  must  be  proximate  and  certain,  or  capable 
of  certain  ascertainment,  and  not  remote,  specu- 
lative or  contingent"  In  White  v.  Miller,  71 
N.  Y.,  133,  it  was  said :  "  Gains  prevented,  as 
well  as  losses  sustained,  may  be  recovered  as 
profits,  when  they  can  ,be  rendered  reasonably 


certain  by  evidence,   and  have    naturally  re- 
sulted from  the  breach." 

In  cases  of  executory  contracts  for  the  pur- 
chase or  sale  of  personal  property  ordinarily, 
the  proper  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  market 
price  of  the  goods  at  the  time  when  the  con- 
tract is  broken.  This  rule  may  be  varied  ac- 
cording to  the  principles  established  in  Hadley 
V.  Baxendale,  9  Exch.,  341 ;  23  L.  J.  Exch.,  179, 
where  the  contract  is  made  in  view  of  special 
circumstances  in  contemplation  of  both  parties. 
That  well-known  case,  it  will  be  remembered, 
was  an  action  against  a  carrier  to  recover  dam- 
ages occasioned  by  delay  in  the  delivery  of  an 
article,  by  reason  of  which  special  injury  was 
alleged.  .  In  the  application  of  the  rule  to  simi- 
lar cases,  where  there  has  been  delay  in  de- 
livering by  a  carrier  which  amounts  to  a  breach 
of  contract,  the  plaintiff  is  not  always  entitled 
to  recover  the  full  amount  of  the  damage  act- 
ually sustained ;  prima  facie  the  damages  which 
he  is  entitled  to  recover  would  be  the  differende 
in  the  value  of  the  goods  at  the  place  of  destina- 
tion at  the  time  they  ought  to  have  been  de- 
livered and  their  value  at  the  time  when  they 
are  in  fact  delivered.  Horn  v.  Midland  Rail- 
way Co^  L.  R,  8  C.  P.,  131 ;  Cutting  v.  Grand 
Trunk  Railway  Co.,  13  Allen,  381.  Any  loss 
above  this  difference  sustained  by  the  plaintifif^ 
not  arising  directly  from  the  delay,  but  colla- 
terally by  reason  of  special  circumstances,  can 
be  recovered  only  on  the  ground  that  these 
special  circumstances,  being  in  view  of  both 
parties  to  the  contract,  constituted  its  basis. 
Simpson  v.  London,  etc..  Railway  Co.,  L.  R-, 
1  Q.  B.  D.,  274.  So  the  loss  of  a  market  may  be 
made  an  element  of  damages  against  a  carrier 
for  delay  in  delivery,  where  it  was  understood, 
either  expressly  or  from  the  circumstances  of 
the  case,  that  the  object  of  delivery  was  to  get 
the  benefit  of  the  market.  Pickford  v.  Grand 
Junction  Railway  Co.,  12  M.  &  W.,  706.  In 
Wilson  V.  Lancashire,  etc..  Railway  Co.,  9  C.  B., 
N.  S.,  632,  the  plaintiff  was  held  entitled  to  re- 
cover for  the  deterioration  in  the  marketable 
value  of  the  cloth  by  reason  of  delay  in  the  de- 
livery, whereby  the  season  for  manufacturing^ 
it  into  caps,  for  which  it  was  intended,  was  lost. 

The  same  rule,  by  analogy,  has  been  applied 
in  actions  against  telegraph  companies  for  de- 
lay in  the  delivery  of  messages,  whereby  th«re 
has  been  a  loss  of  a  bargain  or  a  market.  Such 
was  the  case  of  The  United  States  Telegraph 
Co.  V.  Wenger,  66  Pa.  St.,  262.  There  the  mes- 
sage ordered  a  purchase  of  stock,  which  ad- 
vanced in  price  between  the  time  the  message 
should  have  arrived  and  the  time  when  it  was 
purchased  under  another  order,  and  the  ad- 
vance was  held  to  be  the  measure  of  damages. 
There  was  an  actual  lo6s,  because  there  was  an 
actual  purchase  at  a  higher  price  than  the  party- 
would  have  been  compelled  to  pay  if  the  mes- 
sage had  been  properly  delivered,  ailtt  the  cir- 
cumstances were  such  as  to  constitute  notice  to 
the  company  of  the  necessity  for  prompt  de- 
livery. The  rule  was  similarly  applied  in 
Squire  v.  Western  Union  Telegraph  Co.,  98 
Mass.,  232.  There  the  defendant  negligently- 
delayed  the  delivery  of  a  message  accepting  an 
offer  to  sell  certain  goods  at  a  certain  place  for 
a  certain  price,  whereby  the  plaintiff  lost  the 
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bargain,  which  would  have  been  dosed  by  a 
prompt  delivery  of  the  message.  It  was  held 
that  the  plaintm  was  entitled  to  recover,  as 
oompensation  for  his  loss,  the  amount  of  the 
difference  between  the  price  which  he  agreed 
to  pay  for  tiie  merchandise  by  the  message, 
which  if  it  had  been  duly  delivered  would  have 
<doeed  the  contract,  and  the  sum  which  he 
would  have  been  compelled  to  pay  at  the  same 
i^ace  in  order,  by  the  use  of  due  diligence,  to 
nave  purchased  a  like  quality  and  quantity  of 
the  same  species  of  merchandise.  There  the 
direct  consequence  and  result  of  the  delay  in 
tlie  transmisraon  of  the  message  was  the  loss  of 
a  contract  which,  if  the  message  had  been  duly 
delivered,  would  by  that  act  have  been  com- 
pleted. The  loss  of  the  contract  was,  there- 
Ibire,  the  direct  result  of  the  defendant's  n^li- 
genoe,  and  the  value  of  that  contract  consisted 
HI  the  difference  between  the  contract  price 
and  the  market  price  of  its  subject  matter  at 
the  time  and  place  when  and  where  it  would  have 
been  made,  llie  case  of  True  v.  International 
T^le.  Co.,  00  Ma,  1,  cannot  be  distinfipished  in 
its  ciroumstances  ttom  the  case  in  98  Mas&,  232, 
and  was  governed  in  its  decision  by  the  same 
rule.  The  oases  of  Manville  v.  Telemph  Go., 
37  Iowa,  220,  and  of  Thompson  v.  Telegraph 
€k^  64  Wis.,  681,  were  instances  of  the  applica- 
tkm  of  the  same  rule  to  rimilar  dicumstanoee, 
the  difRerenoe  b^ng  merely  that  in  these  the 
damage  ootmLetod  in  the  loss  of  a  sale  instead  of 
a  purchase  of  property,  which  was  prevented 
by  the  negligence  of  the  defendant  in  the  de- 
livery of  the  messages.  In  these  cases  the  plain- 
tlfRi  were  held  to  be  entitled  to  recover  thd 
loses  in  the  market  value  of  the  property  ooca- 


sioned,  which  occurred  during  the  delav. 

Of  course,  where  the  negligence  of  the  tele* 
gn^h  company  consists,  not  ii^  delaying  the 
oaasmianon  of  the  message,  but  in  transmit- 
ting a  message  erroneously,  so  as  to  mislpad 
the  party  to  whom  it  is  addressed,  and  on  the 
Ihith  of  which  he  acts  in  the  purchase  or  sale 
of  property,  the  actual  loss  based  upon  changes 
in  market  value  are  clearly  within  we  rule  for 
estimating  damages.  Of  this  class  examples 
are  to  be  found  in  the  cases  of  Turner  v.  Hawk- 
eye  Telegraph  Ck>.,  41  Iowa,  458,  and  Ritten- 
.  house  V.  Independent  Line  of  Telegraph,  44 
K.  T.,  263;  bat  these  have  no  application  to 
the  circumstances  of  the  present  case.  Here 
tiie  plaintiff  did  not  purchase  the  oil  or- 
dereo  after  the  date  when  the  message 
should  have  been  delivered,  and  there- 
fore was  not  required  to  pay,  and  did  not 
pay,  any  advance  upon  the  market  price 
prevailing  at  the  date  of  the  order ;  neither  does 
it  appear  tiiat  it  was  the  purpose  or  intention 
of  the  sender  of  the  message  to  purchase  the  oil 
in  the  expectation  of  profits  to  be  derived  flrom 
an  immediate  re-sale.  If  the  order  had  been 
promptly  delivered  on  the  day  it  was  sent,  and 
had  been  executed  on  that  day,  it  is  not  found 
that  he  would  have  re-sold  the  next  day  at  the 
advance,  nor  that  he  could  have  re-sold  at  a 
pvofOt  at  any  subseonent  day.  The  only  damage, 
ttierefore,  for  whicm  he  is  entitled  to  recover  is 
tihe  cost  of  transmitting  the  dBl&yed  message. 

The  Judgment  is  accordingly  reversed,  and 
the  cause  remanded,  with  directions  to  enter  a 
jiidginMt  for  the  piatottff  fef  that  sam^asegely. 


ATTAOHZNG-    ORBDITORS  —  OOKFLIOT 
OP  JURISDIOTION. 


OORNEUUS  GUMBEL)  plaintiff  in  error, 

v. 

JOHN  R.  G.  PITKIN,  United  States  Marshal ; 
Kerbs  &  Spiebb  ;  L.  Bamberger  &  Company  ; 
B.  Dretfus  &  Company  ;  D.  W.  Stadeker 
&  Company,  et  al. 

Decided  January  0,  1888. 

1.  The  ooarU  of  the  United  States,  sitting  as 
oonrts  of  law,  have  equitable  power  over  their  own 
process,  to  prerent  abuse,  opi^ression  and  injustice ; 
and  this  power  may  be  invoked  bj  strangers  to  the 
litigation,  without  regard  to  the  citi^nship  of  the 
complaining  or  intervening  party. 

9.  Where  under  process  of  attachment  from  State 
court,  an  actual  seizure  of  the  property  itf  prevented 
by  the  wrongful  act  of  the  U.  o,  Marslial,  his  posses- 
sion cannot  oe  made  use  of  by  a  subsequent  attach- 
iiig  creditor  to  defeat  the  execution  of  prOcete  pre- 
viously issued  from  the  State  court. 

8.  The  marshal  and  creditors  tot  whdm  he  acted, 
are  estopped  from  talcing  advantage  of  his  own 
wrong,  whereby  the  shenA  was  prevented  froiA  ob- 
taining actual  custody  of  propertr  he  made  every 
possilne  effort  to  seijse,  under  his  prior  Writ  of  attach- 
ment. 

4.  Wh^ft  the  sheriff,  pf^ki^edin^  td  execute  his 
writ  of  attachment,  finds  the  property  in  possession 
of  the  marshal,  he  is  permitted,  by  service  of  appro- 
priate notice  upon  the  marshal,  16  make  a  construc- 
tive levt  upon  the  property  subject  t6  prior  liemt, 
and  without  distuiinng  the  marahars  possession. 

6.  This  constructive  levy  would  entitle  the  attach- 
ing creditor  in  the  State  court  to  acquire  a  ri^bt  in 
the  property,  and  to  appear  in  the  proceeding  in  the 
U.  S.  Circuit  Court  t6  enfofca^  it  on  niotion  to  dis- 
tribute the  proceeds  of  the  si^  of  th6  attached  pro- 
perty in  its  custody. 

In  error  to  the  Ciretdt  Ootirt  of  th^  Unttad 
States  for  the  eastern  distrfeotof  Lonislaiiar 

CHAiOiBS  F.  BvoK  and  GtocMftofe  H.  BRAlTitm]!^/ 
for  plaintiir  in  error. 

Thomas  J.  Semmiss,  for  KBRSud  k  Spitts  M  xu, 
defendants  in  error. 

J.  A.  GiLMORB  and  J,  0.  Gilmorb  for  Wul 
Adler  and  C.  Lasard;  George  DBiraaRH^ 
Walter  D.  Deneorb  and  Thomas  L.  Baynb, 
for  Hoflfheimer  &  BrO.,  defendants  in  error^ 

Mr.  Justice  Matthews  deUt^red  the  ot>fili6ft 
oftheooort 

The  fi^ronndd  on  which  th6  Oir^nit  Contt  pf6- 
oeeded  in  denying  the  relief  vtAjeA  for  bv  the 
intefvenor,  and  which  have  been  reiterated  in 
argument  at  the  ban*,  a^  Ist,  thitt  no  levy  of 
the  writ  of  attachment  was  in  fhot  niade  by  the 
sheriff,  because  he  did  not  ahd  could  not  ac- 
quire actual  possession  of  the  property  sought 
to  be  seised  tnen  in  the  possession  of  the  mar- 
shal, it  being  essential,  under  the  laws  of  Lou- 
isiana, to  the  validity  of  the  levy  of  such  a  writ 
that  the  officer  should  thereby  acquire  actual 
and  exclurtve  poMession  of  the  ph>perty  to  be 
attached ;  and,  2d,  that  no  levy  by  the  sheriDT 
under  his  writ  of  attachment  was  effected  by 
the  notice  served  upon  the  maMhal  as  gar- 
nishee, because  the  marshaL  as  att  officer  of  the 
OimM  Co«Ni  ef  Aie  FsMed  States^  was  not 
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amenable  to,  and  could  not  be  afifected  by  pro- 
cess from,  a  State  court. 

It  may  be  remarked  in  the  outset,  that  if  the 
intervenor  is  entitled  to  any  relief,  the  mode  in 
which  he  has  sought  it,  is  appropriate.  On  the 
motion  to  dismiss  the  writ  of  error  (113  U.  S., 
545)  it  was  decided  that  bis  right  to  intervene 
by  petition  in  this  action  was  justified  by  the 
laws  of  Louisiana  and  by  the  decision  of  this 
court  in  Freeman  v.  Howe,  24  How.,  450.  In 
Knppendorf  v.  Hyde,  110  U.  S.,  276,  283,  it  was 
said:  " The  grounds  of  this  procedure  are  the 
duty  of  the  court  to  prevent  its  process  from 
being  abused  to  the  injury  of  third  persons,  and 
to  protect  its  officers  and  its  own  custody  of 
property  in  their  possession  so  as  to  defend  and 
preserve  its  jurisdiction,  for  no  one  is  allowed 
to  question  or  disturb  that  possession  except  by 
leave  of  the  court.  So  the  equitable  powers  of 
courts  of  law  over  their  own  process,  to  pre- 
vent abuses,  oppression,  and  injustice,  are  in- 
herent and  equally  extensive  and  efficient,  as  is 
also  their  power  to  protect  their  own  jurisdic- 
tion and  officers  in  the  possession  of  property 
that  is  in  the  custody  of  the  law.  Buck  v.  Col- 
bath,  3  Wall.,  334 ;  Hagan  v.  Lucas,  10  Peters, 
400.  And  when,  in  the  exercise  of  that  power, 
it  becomes  necessary  to  forbid  to  strangers  to 
the  action  the  resort  to  the  ordinary  remedies 
of  the  law  for  the  restoration  of  property  in 
that  situation,  as  happens  when  otherwise  con- 
:flict8  ofjurisdiction  must  arise  between  courts 
of  the  United  States  and  of  the  several  States, 
the  very  circumstance  appears  which  gives  the 
party  a  title  to  an  e(][ui table  remedy,  because  he 
is  deprived  of  a  plam  and  adecjuate  remedy  at 
law:  and  the  question  of  citizenship,  which 
might  become  material  as  an  element  of  juris- 
diction in  a  court  of  the  United  States  when  the 
proceeding  is  pending  in  it,  is  obviated  by  treat- 
ing the  intervention  of  the  stranger  to  the  ac- 
tion in  his  own  interest  as  what  Mr.  Justice 
Story  calls  in  Clarke  v.  Matthewson,  12  Peters, 
164,  172,  a  dependent  bill."  In  that  case  it  was 
farther  stated,  speaking  of  contests  between 
execution  or  attachment  creditors  in  the  Fed- 
eral courts  on  the  one  hand  and  strangers  to 
the  actions  claiming  title  to  the  property  on  the 
other,  that  "  if  the  statutes  of  the  State  contain 
provisions  regulating  trials  of  the  right  of  pro- 
perty in  such  cases,  it  might  be  most  convenient 
to  make  them  a  part  of  the  practice  of  the  court 
as  contemplated  by  sees.  914,  915,  916  of  the 
Revised  Statutes." 

In  the  subsequent  case  of  Covell  v.  Heyman, 
111  U.  S.,  176,  it  was  decided  that  the  principle 
that  whenever  property  has  been  seized  by  an 
officer  of  the  court,  by  virtue  of  its  process,  the 
property  is  to  be  considered  as  in  the  custody 
of  the  court  and  under  its  control  for  the  time 
being,  applies  both  to  a  taking  by  a  writ  of  at- 
tachment under  a  mesne  process  and  to  a  tak- 
ing under  a  writ  of  execution.  It  was  there 
also  decided  that  "  property  thus  levied  on  by 
attachment  or  taken  in  execution  is  brought  by 
the  writ  within  the  scope  of  the  jurisdiction  of 
the  court  whose  process  it  is,  and  as  long  as  it 
remains  in  the  possession  of  the  officer  it  is  in 
the  custody  of  the  law.  It  is  the  bare  fact  of 
that  possession  under  claim  and  color  of  that 
authority,  without  respect  to  the  ultimate  right  j 
to  be  asserted  otherwise  and  elsewhere,  as  al- : 


ready  sufficiently  explained,  that  fVimishes  to 
the  officer  complete  immunity  from  the  process 
of  every  other  jurisdiction  that  attempts  to  dis- 
possess him."  So  in  Lammon  v.  Feusier,  111 
U.  S.,  17,  19,  it  was  said:  "When  a  marshal 
upon  a  writ  of  attachment  on  mesne  process 
takes  property  of  a  person  not  named  in 
the  writ,  the  property  is  in  his  official  custody 
and  under  the  control  of  the  court,  whpse 
officer  he  is,  and  whose  writ  he  is  executing ; 
and,  according  to  the  decisions  of  this  court, 
the  rightful  owner  cannot  maintain  an  action 
of  replevin  against  him,  nor  recover  the  pro- 
perty .specifically  in  any  way  except  in  the 
court  from  which  the  writ  issued." 

It  thus  appears  that  the  plaintiflP  in  error 
came  rightfully  into  the  circuit  court  for  what- 
ever relief,  either  of  a  legal  or  equitable  nature, 
that  court  was  competent  to  give.  -  It  is  equally 
true  that  he  must  depend  exclusively  on  the 
circuit  court  for  such  relief  as  he  can  there  ob- 
tain, for  it  is  quite  clear  that  the  Civil  District 
Court  acquired  no  jurisdiction  over  the  property 
under  the  writ  of  attachment  held  by  the  sheriff, 
nor  any  jurisdiction  over  the  person  of  the  mar- 
shal as  garnishee,  by  virtue  of  the  notice  served 
upon  him  to  answer  interrogatories  as  such. 
The  sheriff  acquired  no  such  possession  of  the 
property  as  to  bring  it  within  tne  custody  of  the 
State  court,  and  the  marshal  was  not  amenable 
to  the  State  court  as  its  custodian  for  property 
which  he  claimed  to  hold  officially  under  process 
from  the  circuit  court.  The  circuit  court  alone 
had  jurisdiction  to  inquire  into  and  determine 
all  questions  relating  to  the  property,  and  the 
rights  growing  out  of  its  custody  held  by  its 
own  officer  under  color  of  its  authority,  saving, 
of  course,*all  rights  of  action  against  the  mar- 
shal personally  for  his  wrongful  and  illegal  acts 
resulting  in  inipry  to  third  persons,  except  such 
as  involved  the  legal  right  to  take  the  property 
out  of  his  possession. 

As  we  have  already  seen,  and  as  haa  been 
many  times  declared  by  this  court,  the  equitable 
powers  of  the  courts  of  the  United  States,  sitting 
as  courts  of  law,  over  their  own  process,  to  pre- 
vent abuse,  oppression  and  injustice,  are  in- 
herent, and  as  extensive  and  efficient  as  may  be 
required  by  the  necessity  for  their  exercise,  and 
may  be  invoked  by  strangers  to  the  litigation  as 
incident  to  the  jurisdiction  already  vested,  with- 
out regard  to  the  citizenship  of  the  complaining 
and  intervening  party.  This  is  the  equity  in- 
voked by  the  plaintiff  in  error,  which  was  de- 
nied to  him  by  the  circuit  court 

It  is  certainly  true,  and  must  be  conceded,  as 
was  adjudged  in  the  court  below,  that  Gumbel 
acquired  under  his  writ  of  attachment  no  strict 
and  technical  legal  standing  a«  an  attaching 
creditor  with  an  actual  levy  on  his  debtor's 
property.  There  was  no  such  actual  seizure  of 
the  property  by  the  sheriff  as  was  necessary  to 
constitute  a  levy  at  law.  That  seizure  was  pre- 
vented, and  the  attempted  levy  thus  defeated, 
by  the  wrongAil  and  illegal  act  of  the  marshal. 
That  officer  had  taken  possession  of  the  g^oods 
ou  Sunday,  under  color  of  process  issued  the 
same  day,  illegal  by  the  laws  of  the  State,  and 
as  such  discontinued  and  abandoned  by  the 
parties.  The  possession  thus  acquired  was 
made  use  of  for  the  benefit  of  the  plaintiffs  in 
attachment  in  the  circuit  court  to  defeat  the 
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execution  of  the  process  of  the  State  coart.  It 
was  illegal  in  the  marshal  to  have  taken  posses- 
sion of  the  goods  ander  the  writs  in  his  hands 
issued  on  Sunday.  It  was  his  duty,  when  the 
sheriff  appeared  with  a  lawful  writ  from  the 
State  court,  to  surrender  possession  to  him. 
His  £Eulure  and  refusal  to  do  so  was  an  action- 
able injury  in  which  the  present  plaintiff  in 
error,  in  a  suitable  action  at  law,  would  have 
been  entitled  to  recover,  both  against  him  and 
against  the  attaching  creditors  for  whom  and 
at  whose  request  he  was  acting,  the  whole 
amount  of  the  loss,  measured  by  what  the  plain- 
tiff would  have  made  if  he  had  secured  the  oene- 
fit  of  the  priority  to  which  he  would  have  been 
entitled  by  a  first  levy  of  his  attachment  upon 
the  proDCTty.  Instead  of  resorting  to  such  an 
action,  the  plaintiff  in  error  appeal^  to  the  cir- 
cuit court  rorthat  equity  which  that  court  was 
entitled  to  administer  by  virtue  of  its  duty  to 
redress  injuries  occasioned  bv  the  abuse  of  its 
process  on  the  part  of  its  officers  and  suitors. 
Why  should  that  eouity  not  be  administered  in 
this  proceeding?  The  court  had  before  it  all 
the  parties,  together  with  the  property  which 
was  the  subject  of  contention.  The  remedy 
was  plain,  simple  and  effectual.  It  could  award 
to  the  intervener  the  position  in  respect  to  the 
property  and  fund  in  court  which,  but  for  the 
injustice  done  him  by  the  conduct  of  its  officer 
and  suitors  in  the  abuse  of  its  process,  he  would 
have  acquired  by  a  legal  levy  under  his  attach- 
ment Neither  the  marshal  nor  the  creditors 
for  whose  benefit  he  acted  ought  to  be  allowed 
to  say  that  the  intervenor  had  been  deprived  of 
the  substance  of  his  rights,  because  by  their 
illegal  and   oppressive  conduct  he  had  been 

{prevented  fh>m  clothing  it  with  techni&l  forms, 
t  is  a  cardinal  maxim  that  no  one  shall  be  al- 
lowed in  a  court  of  justice  to  take  advantage  of 
his  own  wrong.  No  more  fiagrant  instance  of  a 
violation  of  that  fundamental  principle  can  be 
oonoeived  than  that  which  is  furnished  by  the 
circumstances  of  the  present  case.  The  very 
ground,  and  the  sole  ground,  on  which  relief  is 
aenied  to  the  plaintiff  in  error,  is,  that  he  has 
been  prevented  from  asserting  it  legally  by  the 
violence  and  wrong  of  those  who  now  deny  it. 
This  principle  has  especial  application  in 
cases  of  proceedings  by  attachment  **The 
existence  of  the  proceeding  by  attachment" 
(it  is  said  in  Drake  on  Attachment,  sec.  272), 
^*  could  hardly  fail  to  give  rise  to  fraudulent 
attempts  to  obtain  preference  where  the  pro- 
perty of  a  debtor  is  insufficient  to  satisfy  all  the 
attachments  issued  against  him.  When  it  trans- 
pires that  there  are  circumstances  justifying 
resort  to  this  remedy,  the  creditors  of  an  indi- 
vidual usually  press  forward  eagerly  in  the  race 
for  precedence,  sometimes  to  the  neglect  of 
important  forms  in  their  proceedings,  and 
sometimes  without  due  regard  to  the  rights  of 
otbem.  On  such  occasions,  too,  notwithstand- 
ing the  safeguards  generally  thrown  around  the 
use  of  this  process,  and  in  violation  of  the  sanc- 
tity of  the  preliminary  oath,  it  has  been  found 
tiiat  men  in  collision  with  the  debtor,  or  count- 
ing on  his  alwence  for  impunity,  have  attempted 
wrongfhlly  to  defeat  the  claims  of  honest  cre- 
ditors- by  obtaining  priority  of  attachment  on 
&l8e  demands.  There  is,  therefore,  a  neceEsity 
—apparent  to  the  most  superficial  observation— 


for  some  means  by  which  all  such  attempts  to 
overreach  and  defraud,  through  the  instrumen- 
tality of  legal  process,  may  be  summarily  met 
and  defeated.  Hence  provision  has  been  made 
ia  the  statutes  of  some  States  for  this  exigency ; 
but  where  such  is  not  the  case,  the  courts  have 
broken  the  fetters  of  artificial  forms  and  rule& 
and  attacked  the  evil  with  commendable  spirit 
and  effect"  Accordingly,  it  has  been  hem  in 
New  Hampshire,  in  the  absence  of  a  statute 
authorizing  an  attaching  creditor  to  impeach 
the  good  foith  of  previous  attachments,  that  on 
a  suggestion  that  a  prior  attachment  was  prose- 
cuted coUusively  between  the  plaintiff  and  de- 
fendant for  the  purpose  of  defrauding  creditors, 
the  court  would  permit  a  defence  to  be  made 
by  the  creditors  in  the  name  of  the  defendimt 
Buckman  v.  Buckman,  4  N.  H.,  319 :  and  that  a 
subsequent  attaching  creditor  mignt  move  to 
dismiss  a  prior  attachment  on  the  ground  that 
there  was  no  such  person  as  the  plaintiff  there- 
in.   KimbaU  v.  Wellington,  20  N.  H.,  439. 

In  Virginia  it  has  been  held  that  a  junior  at- 
taching creditor  majr  come  in  and  defend 
against  a  senior  attachment  by  showing  that 
the  debt  for  which  it  issued  had  been  paid. 
MoOluney  v.  Jackson,  6  Grattan,  96.  In  Smith 
V.  QetUnger,  3  Qa.,  140,  it  was  decided  upon 
general  principles,  and  without  any  aid  flrom 
statutory  provisions,  that  a  judgment  in  an 
attachment  suit  may  be  set  aside  in  a  court  of 
law  upon  an  issue,  suggesting  fraad  and  want 
of  consideration  in  it,  tendered  by  a  junior 
attaching  creditor  of  the  common  defendant 
In  Massachusetts  provision  is  made  for  appro- 
priate relief  in  such  cases  by  statute.  Lodge  v. 
Lodge,  5  Mason,  407 ;  Carter  v.  Gregory,  8  Rck., 
166 ;  Balrd  v.  Williams,  19  Pick.,  381 ;  Swift  v. 
Crocker,  21  Pick.,  241. 

The  case  of  Paradise  v.  Farmers'  and  Mer- 
chants' Bank,  6  La.  Ann.,  710,  is  an  important 
adjudication,  having  a  direct  bearing  upon  the 
point  now  under  consideration.  A  suit  in  chan- 
cery was  instituted  in  Memphis,  Tennessee,  bv 
stockholders  of  a  bank  there  against  the  bank 
and  its  president  and  directors,  in  which  a  re- 
ceiver was  appointed,  an  injunction  obtained, 
and  an  order  for  the  delivery  of  the  assets  of 
the  bank  to  the  receiver  served  on  the  presi- 
dent, who,  during  an  unsuocessfhl  attempt  to 
enforce  the  process  of  the  court,  obtained  pos- 
session of  the  assets  and  ran  off  with  them  to 
New  Orleans,  where  they  were  attached  in  his 
hands  by  a  creditor  of  the  bank,  and  were 
claimed  m  the  attachment  suit  by  the  receiver 
appointed  by  the  court  in  Tennessee.  The 
courts  of  Louisiana  ordered  the  attached  pro- 
perty to  be  released  Arom  the  process  and  de- 
livered to  the  receiver.  The  Supreme  Court  of 
the  State,  in  its  opinion,  said:  ^*The  property 
which  thus  stands  before  us  for  acyudication 
thus  appears  to  have  been  brought  within  the 
jurisdiction  of  this  court  in  disobedience  and  in 
violation  of  the  process  of  a  court  of  a  sister 
State,  and  in  fVaudulent  violation  of  the  rights 
of  property  of  its  real  owners.  It  is  proved 
that  the  process  of  the  court  of  chancery  and  a 
writ  of  injunction  and  an  order  directing  the 
delivery  of  the  assets  of  the  bank  forthwith  to 
the  receiver  were  duly  served  on  Fowlkes  (the 

j  president),  as  well  as  the  directors  of  the  bank. 

I  The  grounds  on  which  it  is  contended  the  judg- 
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ment  of  the  District  Court  (ordering  the  pro- 
perty to  be  delivered  to  the  receiver)  is  to  be 
reversed  iare,  1st,  that  a  receiver  in  chancery 
cannot  maintain  a  suit  without  special  authority 
ftom  the  court  which  appoints  him ;  2d,  that 
the  possession  of  the  property  attached  not 
having  been  in  the  receiver^  it  is  liable  to  the 
process  of  attachment  at  the  mstance  of  a  bona 
fide  creditor.  We  will  not  inquire  into  the  tech- 
nical question  whether  the  authority  of  the 
chancellor  is  necessary  to  institute  a  suit  at 
law ;  it  is  sufficient  for  us  that  property,  in  re- 
lation to  which  an  order  of  a  court  of  a  sister 
State  of  competent  Jurisdiction  has  been  issued, 
has  been  fraudulently  or  forcibly  withdrawn 
ttom  its  jurisdiction  by  a  pMty  to  the  suit,  and 
that  the  injunction  issued  in  this  case  by  the 
chancellor  is  still  in  force  and  binding  upon  the 
offending  party.  The  order  of  the  court  of 
chancery  is  a  sufficient  authority  for  the  inter- 
venor  (the  receiver)  to  receive  the  assets  of  the 
bank ;  and  the  delivery  to  him  will  be  a  good 
delivery  binding  upon  the  bank,  as  well  as  in 
furtherance  of  justice.  We  have  uniformly  dis- 
countenanced all  attempts,  in  whatever  form 
they  may  be  made,  of  making  our  courts  instru- 
ments for  defeating  the  action  of  courts  of  other 
States  on  property  within  their  jurisdiction,  by 
means  of  clandestine  or  forcible  removal  to  this 
State.  The  only  decree  which  we  render  in 
such  cases  is  that  of  immediate  and  prompt 
restitution,  or  one  preventing  any  rights  to  be 
acc^nired  by  these  attempts  to  defeat  the  ends 
of  justice.  This  is  an  answer  to  the  question 
raised  concerning  the  peculiar  right  of  the 
creditor.  The  only  right  which  he  in  any  event 
could  reach  would  be  subordinate  to  the  injunc- 
tion fVom  the  operation  of  which  this  property 
has  been  attempted  to  be  removed.  Not  only 
on  general  principles,  but  on  the  cases  cited  by 
the  learned  judge  who  decided  this  case,  the 
claim  of  the  plaintiff"  to  subject  this  property  to 
attachment  is  without  the  shadow  of  righf 

The  casejust  cited  was  not  so  flagrant  as  the 
present.  The  attaching  creditor  in  that  case 
jwas  innocent  of  any  participation  in  the  wrong 
^volved  in  the  removal  of  the  property  iVom 
^e  jurisdiction  of  the  Tennessee  court.  Here 
De  attaching  creditors  are  the  very  parties  at 
whose  instance  and  for  whose  benefit  the  wrong 
upon  the  intervener  has  been  perpetrated. 
Upon  general  principles,  therefore,  and  in  the 
exercise  of  its  equitable  power  as  a  court  of  law 
to  prevent  and  redress  injustice  committed  up- 
on a  stranger  by  the  abuse  of  its  process  on  tlie 
part  of  its  officers  and  suitors,  the  Circuit  Court 
ought  to  have  granted  the  relief  to  the  inter- 
venor  which  by  its  judgment  it  denied. 

There  is,  however,  another  ground  on  which 
the  same  conclusion  mav  safely  rest  By  sec- 
tion 916  of  the  Revised  Statutes,  the  Circuit 
Court  is  authorized,  in  favor  of  suitors  in  that 
court,  to  administer  the  attachment  laws  of  the 
State  in  which  the  court  is  held,  and  the  exer- 
cise of  this  jurisdiction  necessarily  draws  to  it- 
self everything  properly  incidental,  even  though 
it  may  bring  into  the  court  for  the  adjudication 
of  their  rights  parties  not  otherwise  subject  to 
its  jurisdiction.  So  that,  in  Krippendorf  v. 
Hyde,  110  U.  S.,  276,  284,  where  the  statute  of 
Indiana  regulating  the  process  of  attachment 
piOTided  that  after  the  institution  of  the  suit, 


and  before  final  judgment,  any  creditor  of  the 
defendant  might  file  and  prove  his  claim  with 
the  right  to  participate  in  the  distribution  of  the 
proceeds  of  the  attached  property,  it  was  said 
that  in  an  action  rightly  instituted  in  the  Cir- 
cuit Court,  in  which  the  property  of  the  com- 
mon debtor  was  attached,  all  other  creditors 
might  appear  in  pursuance  of  the  State  law  and 
share  in  the  distribution,  although  citizens  of 
the  same  State  with  the  defendant,  and  although 
the  amounts  due  them  were  less  than  the  juriB- 
dictional  sum  of  |500. 

In  the  case  of  Bates  v.  Days,  17  Fed.  Rep.,  167. 
decided  by  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missoifli^  it 
was  held,  first  by  Judge  Krekel,  and  affirmed 
by  the  circuit  judge,  ^lcCrary,  on  a  motion  for 
a  rehearing,  that  questions  of  priority  between 
attaching  creditors,  some  of  whom  were  plain- 
tiffs in  that  court  and  some  in  the  State  court, 
might  be  determined  on  proceedings  for  distri- 
bution of  the  proceeds  of  sale  of  the  attached 
property  made  by  the  marshal,  who  had  the 
actual  custody  by  virtue  of  the  first  seizor^ 
upon  the  ground  that  section  916  of  the  Revised 
Statutes  incorporated,  as  a  part  of  the  practice 
of  the  courts  of  the  United  States  for  that  dis- 
trict, section  447  of  the  Statutes  of  Missouri, 
which  provided  that :  **  Where  the  same  prop- 
erty is  attached  in  several  actions,  by  different 
plaintiffs  against  the  same  defendant,  the  court 
may  settle  and  determine  all  controversies 
which  may  arise  between  any  of  the  plaintiffs 
in  relation  to  the  property,  and  priorify,  valid- 
ity, good  faith  and  effect  or  the  different  attach- 
ments, and  may  dissolve  any  attachment,  par- 
tially or  wholly,  or  postpone  it  to  another,  or 
make  such  order  in  the  premises  as  right  and 
justice  may  require,"  it  being  held  in  that  State 
that  if  the  writs  issue  fW>m  different  courts  of 
co-ordinate  jurisdiction,  such  controversies  shall 
be  determined  by  that  court  in  which  the  first 
writ  of  attachment  was  issued  and  levied.  In 
the  case  referred  to,  the  first  attachment  was 
issued  out  of  the  Circuit  Court  of  the  United 
States,  the  marshal  having  possession  of  the 

?roperty  by  virtue  of  a  seizure  under  that  writ, 
he  writ  of  attachment  issued  out  of  the  State 
court  was  returned  by  the  sheriff,  stating  that 
he  had  levied  the  same  on  the  stock  of  goods  of 
tiie  defendant,  subject  to  the  attachment  of  the 
plaintiff,  in  the  United  States  court,  and  that  he 
notified  the  marshal  of  the  attachment  and 
levy,  and  summoned  him  as  garnishee.  In  de- 
ciding the  case,  it  was  said  by  the  district  iudge 
that:.  "The  executive  officers  of  courts  should 
understand  that  when  writs  issue  from  State 
and  Federal  courts  against  the  same  property, 
the  officer  first  obtaining  possession,  on  being 
notified  that  a  State  court  officer,  as  in  this  case, 
has  a  writ  against  the  same  property,  all  reason- 
able facilities  should  be  offered  such  officer  to 
make  a  ftill  return,  and  the  officer  holding  the 
property  should  show  in  his  return  whatever 
was  done  by  such  State  court  officer.  Federal 
and  State  courts  are  not  foreign  courts,  or  in 
hostility  to  each  other,  in  administering  Justice 
between  litigants.  The  citizen  of  the  State  in 
the  Federal  court  is  as  much  in  his  own  court  as 
in  the  courts  of  the  State.  The  rights  he  has  he 
cannot  be  deprived  of  in  a  Federal  court.  The 
citizen  of  another  State  has  the  same  claim  to  a 
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debtor's  property  in  the  State  of  Missoari  as  a 
resident,  but  no  more." 

The  same  principle  is  asserted  by  the  Supreme 
Court  of  the  State  of  Missouri,  in  the  case  of 
Patterson  v.  Stephenson,  77  Mo.,  331,  as  between 
co-ordinate  State  courts.  It  was  there  said: 
"On  principle  and  reason,  the  validity  of  suc- 
cessive levies  by  the  same  officers  on  the  same 
property  is  a  recognition  of  the  practical  fact, 
that  there  may  be,  after  a  taking  into  custody 
of  the  law  the  property  of  the  debtor,  an  effect- 
ual imposition  of  another  writ  without  an  actual 
caption,  or  a  taking  away  of  the  property,  or  an 
appropriation  of  it  for  the  time  being,  to  the 
attaching  creditor's  claim.  It  is  held  in  such 
case  that  the  second  writ  in  the  hands  of  the 
same  officer  is  executed  by  him  sub  mod<fy  so  *  it 
will  be  available  to  hold  the  surplus  after  satis- 
fying the  previous  attachment,  or  the  whole,  if 
that  (the  mrst)  attachment  should  be  dissolved. 
In  such  case  no  overt  act  on  the  part  of  the 
officer  is  necessary  to  eflPect  the  second  levy,  but 
a  return  of  it  on  the  writ  will  be  sufficient. 
So,  where  the  property  is  in  the  hands  of  the 
bailee,  the  officer  who  placed  it  there  may  make 
another  attachment,  without  the  necessi^  of  an 
actual  seizure,  by  making  return  thereof,  and 
giving  notice  to  the  bailee.*  Drake  on  Attach., 
section  269.  In  Tomlinson  v.  Collins,  20  Conn., 
364.  it  is  held  in  such  case  that  the  second  at- 
tacnment  is  valid  even  without  any  notice  to 
the  bailee." 

"  Evidently  the  making  of  a  second  levy  by 
the  same  officer  is  recognized  because  it  does 
not  disturb  his  custody  of  the  property.  If  the 
role  which  prevents  one  officer  from  levying  on 
goods  seized  by  another  officer  rests  mainly  on 
Uie  prevention  of  conflict  of  jurisdiction  and 
the  uterferenee  of  one  officer  with  the  prior 
custodianship  of  another,  then,  on  the  maxim, 
ce99ante  ratione  legis,  ceasat  ipsa  lex,  1  can  see  no 
reuon  for  the  operation  or  recognition  of  the 
rale,  where  the  second  levy  does  not  produce 
such  conflict  or  interference.  For  it  must  be 
borne  In  mind  that  the  other  requirement  of 
the  law,  that  the  levying  of  an  attachment  is  an 
actoal  seizure  of  the  property,  is  satisfied  in  the 
case  of  successive  levies  by  the  same  officer,  by 
a  constructive  application  of  the  succeeding 
writ  'to  the  surplus  after  satisfying  the  previous 
attachment.'  Why,  then,  was  not  the  act  of  the 
sheriff  in  the  case  now  under  consideration,  in 
taking  the  invoice  of  the  goods  in  connection 
with  uie  constable,  '  available  to  hold  the  sur- 
plus after  satisfying  the  previous  attachment,' 
made  by  the  constcwle?  The  constable  hiad  the 
requisite  notice.  It  in  nowise  interfered  with 
the  nrior  custody.  It  produced  no  conflict,  and 
would  lead  to  no  confusion." 

Upon  this  reasoning  it  is  contended,  on  be- 
hali  of  the  plain tifT  in  error,  that  he  was  entitled 
to  the  benefit  of  section  1942  of  the  Revised 
Statutes  of  1870  of  Louisiana,  which  provides 
tiiat:  "  Whenever  a  conflict  of  privileges  arises 
between  creditors,  all  the  suits  and  claims  shall 
be  transferred  to  the  court  by  whose  mandate 
the  property  was  flrst  seized,  either  on  mesne 
I»t>ce8B  or  on  execution,  and  the  said  court  shall 
proceed  to  class  the  privileges  and  mortgages 
according  to  their  rank  and  privilege,  in  a  sum- 
mary manner,  after  notifying  the  parties  inter- 


There  are  difficulties  in  the  literal  application 
of  such  a  stiitutory  provision,  intended,  of 
course,  to  regalate  the  practice  between  them- 
selves of  co-ordinate  •State  courts,  to  cases  of 
conflicting  rights  arising  between  suitors  in  the 
Federal  and  State  courts  where  the  systems  are 
independent.  It  is  impossible  to  transfer  suits 
pending  in  the  State  courte  into  the  circuit 
courts  of  the  United  States,  except  as  provided 
by  Act  of  Congress  for  the  removal  of  such 
causes.  Nevertheless,  the  substance  of  the  pro- 
vision may  be  applied  to  the  practice  of  the 
courts  in  attachment  proceedings  in  such  a  wav 
as  to  promote  and  secure  that  comi^  which 
ought  to  prevail  between  Federal  and  State  tri- 
bunals exercising  concurrent  jurisdiction,  and 
to  administer  justice  in  a  conflict  of  rights  grow- 
ing out  of  their  independent  action.  Where, 
under  a  writ  of  attachment,  the  marshal  of  the 
United  States  has  flrst  seized  property  and  taken 
it  into  custody,  the  exclusive  jurisdiction  of  the 
circuit  court  is  established  over  it  and  over  all 
questions  concerning  it ;  but  it  ought  not  to  fol- 
low that  the  property  is  thereby  withdrawn 
Arom  the  assertion  and  enforcement  of  claims 
against  it  by  those  who  must  necessarily  pursue 
their  remedy  in  the  flrst  instance  in  a  State 
court.  A  creditor  residing  in  the  same  State 
with  the  defendant  and,  therefore,  required  to 
institute  proceedings  in  the  State  tribunal, 
ought  to  be  enabled,  by  his  writ  of  attachment, 
to  subject  the  property  of  the  debtor  in  due 
course,  and  according  to  the  order  of  priority, 
even  though  when  the  sheriff  proceeds  to  exe- 
cute the  writ  he  flnds  that  propertv  in  the  pos- 
session of  the  marshal  of  the  United  States,  and, 
therefore,  subject  to  the  jurisdiction  of  the  Fed- 
eral court,  ni  that  case  no  rule  of  law  or  of 
convenience  is  violated  if  he  is  permitted,  by 
service  of  notice  upon  the  marshal,  to  make  a 
constructive  levy  upon  the  propertjr,  subject  to 
all  prior  liens,  and  without  disturbing  the  mar- 
shal's possession.  This,  of  course,  would  not 
have  the  effect  of  subjecting  the  marshal  per- 
sonally or  officially  to  answer  as  garnishee  to 
the  State  court  as  custodian  of  the  property  for 
the  purposes  of  its  jurisdiction,  but  would  entitle 
the  attaching  creditor  in  the  State  court  to  ac- 
quire a  right  in  the  property  and  to  appear  in 
the  proceeding  in  the  circuit  court  to  enforce  it 
on  a  motion  to  distribute  the  proceeds  of  the 
sale  of  the  attached  property  in  its  custody. 
This  is  the  recognized  practice  in  those  States 
where  successive  attachments  are  authorized  to 
be  served  by  the  same  officer,  acting  as  the  ex- 
ecutive of  different  courts,  or  by  different  offi- 
cers, each  acting  independently  of  the  other. 
There  seems  to  b^  no  reason  why  a  similar  prac- 
tice should  not  be  adopted  as  between  Federal 
and  State  tribunals,  acting  concurrently  in  the 
administration  of  the  same  laws.  Indeed,  every 
consideration  of  justice  and  convenience  might 
be  adduced  to  support  it.  And  such  a  practice 
in  the  courts  of  the  United  States,  when  author- 
ized by  law  in  the  administrationgof  attachment 
proceedings  as  between  State  courts,  seems  to 
us  to  be  justified  as  a  reasonable  implication 
fi-om  section  915  of  the  Revised  Statutes.  That 
section  expressljr  secures  to  plaintiffs  in  com- 
mon law  causes  m  circuit  and  district  courts  of 
the  United  States  similar  remedies  by  attach- 
ment against  the  property  of  the  defendant  to 
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those  provided  by  laws  of  the  State  in  which 
such  court  is  held  for  the  courts  thereof,  and 
authorizes  the  courts  of  the  United  States,  by 

general  rules,  to  adopt  from  time  to  time  such 
tate  laws  as  may  be  in  force  in  the  States 
where  they  are  held  in  relation  to  the  same  sub- 
ject The  remedies  here  spoken  of  of  course, 
are  to  be  understood  as  they  are  denned  in  the 
State  laws,  and  subject  to  the  same  conditions 
and  limitations.  The  authority  thus  conferred 
is  ample  to  authorize  and  sanction  the  practice 
of  permitting  the  constructive  levy  by  attach- 
ing creditors  under  State  process  upon  the 
property  in  possession  of  the  marshal  and  their 
intervention  in  proceedings  in  the  circuit  court 
of  the  United  States  for  the  same  district  where, 
as  between  State  courts  of  concurrent  jurisdic- 
tion, a  similar  method  of  acquiring  and  adjust- 
ing conflicting  rights  is  prescribed. 

Under  such  a  practice,  if  in  the  present  case 
the  marshal  had  acouired  and  held  possession 
of  the  attached  gooas,  by  virtue  of  a  valid  writ 
first  levied,  the  plaintiff  in  error,  by  making 
his  constructijfe  levy,  subject  to  the  prior  right 
and  possession  of  the  marshal,  by  giving  him 
the  appropriate  notice  of  his  claim  to  hold  him 
as  a  garnishee  in  possession  of  the  property  for 
his  beneflt  as  to  any  surplus  that  might  remain 
after  payment  of  prior  claims,  would  have 
thereby  acquired  the  right  after  establishing 
his  claim  by  judgment  in  the  State  court  and 
presentinp^  proper  proof  thereof,  to  appear  in 
the  Circuit  Court  as  an  intervenor  and  secure 
his  right  to  share  in  the  proceeds  of  the  sale  of 
the  attached  property  in  his  proper  order. 

But  the  case,  as  actually  presented  upon  the 
circumstances  disclosed  in  this  record,  is  much 
stronger  for  such  an  intervention.  When  the 
sheriff  of  the  Civil  District  Court  undertook  to 
levy  upon  the  goods  in  question,  and  served 
the  marshal  with  notice  as  garnishee  holding 
actual  possession  of  the  property,  the  latter 
was  in  fact,  as  we  have  already  seen,  in  posses- 
sion illegally  under  a  writ,  which  protected  his 
official  possession  only  so  far  as  to  prevent  the 
property  from  being  forcibly  withdrawn  from 
the  jurisdiction  of  the  Circuit  Court  by  judi- 
cial process,  that  court  having  acquired  juris- 
diction by  virtue  of  the  seizure  under  color 
of  its  authority,  to  decide  all  questions  con- 
cerning it^  That  writ  though  illegally  is- 
sued and  levied,  was  not  void  on  its  face.  In  a 
certain  sense,  therefore,  the  property  was  in 
custodia  legis^  and  not  subject  to  a  levy  under 
process  which  would  have  the  effect  of  taking 
it  out  of  his  possession  and  control.  But  when, 
in  the  exercise  of  jurisdiction  by  the  Circuit 
Court  in  the  determination  of  the  question 
raised  by  the  petition  of  intervention,  the  na- 
ture of  the  marshal's  title  and  possession  came 
to  be  inquired  into,  it  was  made  apparent  that 
he  held  the  property  illegally  as  a  trespasser, 
and  in  that  forum  could  be  treated  as  holding  it 
in  a  private  and  not  an  official  capacity.  It  was 
subject,  therefore,  in  the  view  of  that  court,  to 
the  consequences  of  the  notice  served  upon  the 
marshal  as  garnishee.  It  was  held  by  the  mar- 
shal as  if  it  had  been  a  surplus  arising  from  the 
sale  of  the  property  of  a  defendant  on  execu- 
tion, whicl,  FS  is  well  established,  may  be  at- 
tached in  his  hands.  Drake  on  Attachment, 
sea  251. 


The  case,  therefore,  stands  thus :  For  the  rea- 
sons growing  out  of  the  peculiar  relation  be- 
tween Federal  and  State  courts  exercising  co- 
ordinate jurisdiction  over  the  same  territory, 
the  Circuit  Court  acquired  the  exclusive  juris- 
diction to  dispose  of  the  property  brought  into 
its  custody  under  color  of  its  authority,  al- 
though by  illegal  means,  and  to  decide  all  ques- 
tions of  conflicting  right  thereto ;  the  plaintiff 
in  error  having  pursued  his  remedy  by  action 
against  his  debtor  in  the  State  court,  to  which 
alone  by  reason  of  citizenship  he  could  resort^ 
attempted  the  levy  of  his  writ  of  attachment 
upon  the  goods  in  the  possession  of  the  mar- 
shal ;  not  being  allowed  to  withdraw  ftx)m  the 
marshal  the  actual  possession  of  the  property 
sought  to  be  attached,  he  served  upon  the  mar- 
shal notice  of  his  writ  as  garnishee ;  not  being 
able  by  this  process  to  subject  the  marshal  to 
answer  personally  to  the  State  court,  he  made 
himself  a  party  to  the  proceedings  in  the  Cir- 
cuit Court  by  its  leave,  and  proceeded  in  that 
tribunal  against  its  officer  and  the  creditors  for 
whom  he  had  acted ;  on  a  regular  trial  it  ap- 
peared as  a  fact  that  at  the  time  of  the  notice 
the  marshal  was  in  possession  of  the  property 
wrongfully  as  an  officer,  and  therefore  charge- 
able as  an  individual.  It  was  competent  for  the 
Circuit  Court,  and  having  the  power  it  was  its 
duty,  to  hold  the  marsh^  liable  as  garnishee, 
and  having  in  its  custody  the  flind  arising  fW>m 
the  sale  of  the  property,  and  all  the  parties 
interested  in  it  before  it  that  court  was  Dound 
to  do  complete  justice  between  all  the  parties 
on  the  footing  of  these  rights,  and  give  to  the 
plaintiff  in  error  the  priority  over  all  other 
creditors,  to  which  by  virtue  of  his  proceedings, 
and  as  prayed  for  in  his  petition  of  interven- 
tion, he  was  entitled. 

On  these  grounds,  the  judgment  of  the  Cir- 
cuit Court  is  reversed,  and  the  cause  remanded 
with  directions,  upon  the  facte  found  in  the 
Circuit  Court,  to  award  judgement  in  favor  of 
the  intervenor,  Gumbel,  in  oonformity  with  this 
opinion  ;  and  it  is  so  ordered. 


Sapreme  Ooart  of  the  District  of  Colambia* 

OQI^BRAL  TERM. 


Rbpobtbd  by  Franklin  H.  Mackbt. 

BLACK  AND  WOTRING 
V. 
SEBASTIAN  AMAN. 
Equity.    No.  10,003.     . 

(Decided  October  17,  1887. 

•j  The  Chibf  Justice  and  Justices  IIaonbs, 

I     James  and  Mbrbick  sitting. 

1.  A  clearly  substantial  compliance  with  the  statutes 
providing  for  the  acknowledgment  of  deeds  is  suf- 
ficient ;  a  literal  compliance  is  not  required, 

2.  But  there  is  not  such  a  substantLil  coroph'ance 
when  it  is  seriously  doubtful  whether  it  can  be  cor- 
rectly inferred  from  the  defective  acknowledgment 
that  the  grantors  in  the  deed  were  known  person- 
ally or  by  proof  to  the  officer  taking  the  acknowl- 
edgment ;  or  that  the  deed  was  fully  explained  to 
the  wife  upon  her  separate  examination ;  or  that 
she  there  **  declared  that  she  bad  willingly  signed, 
sealed  and  deliyered  the  same,  and  that  she  wished 
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rot  to  retract  it,'*  when  the  statute  (R.  S.  D.  C, 

8PCS.  442-451 )  requires  these  facts  to  appear  from 

tiie  acknowietififment. 
3.  When  a  venUor  seeks  speciflo  performance  of  a 

contract  for  the  sale  of  realty,  equity  will  not  com- 
pel an  unwilling  rendce  to  take  a  doubtful  title. 

Appeal  by  complainants  fK>m  a  decree  of 
Special  Term,  dismissing  a  bill  in  equity  by 
vendors  seeking  specific  performance  of  a  con- 
tract for  the  purchase  of  real  estate. 

Edwards  &  Babnaild  for  complainant 

Haoneb  &  Maddox  for  defendant 

Mr.  Chief  Justice  Bingham  delivered  the 
(pinion  of  the  court 

This  is  a  bill  to  enforce  the  specific  perform- 
ance of  a  contract  for  the  purchase  of  certain 
real  estate  in  the  District  of  Columbia,  exhibited 
by  the  complainants,  who  were  the  vendors. 

On  or  about  February  22,  1866,  Israel  Dille 
and  lus  wife,  Sophronia,*  acquired  the  property 
as  joint  tenants  m  fee  simple,  by  conveyance  of 
that  date,  and  by  their  deed  of  June  13,  1867, 
conveyed  the  same  to  E.  R.  Tuller  and  his  heirs, 
intrust: 

1.  For  the  nse.  benefit  and  behoof  of  the 
grantors,  the  said  Israel  and  Sophronia,  dtiring 
their  joint  lives ;  2,  on  the  death  of  either  of 
said  grantors,  for  the  use  and  benefit  of  the  sur- 
vivor as  a  life  estate :  and  3,  upon  the  decease 
of  both,  for  the  complainants.  Mrs.  Black  and 
Mia.  Wotring  (both  nee  Dille),  their  heirs  and 
assiflms. 

Sophronia  survived  her  husband,  and  both  l'^^ f^^^  ^,,\^^y  7^^^  '^^IJ^^^S,^^  ^*^^ 
were  dead  at  the  time  of  the  sale  by  the  com-  ?«e?,.i*^  ^^  be  the  duty  of  the  officer  auttior- 
plainants  to  the  defendant  Aman. 

At  the  date  of  the  deed  to  Tuller,  and  of  the 
execution  thereof,  and  at  the  time  of  her  death, 
Sophronia  had  no  children  oi"  descendants. 

The  complainants,  Mrs.  Black  and  Mrs.  Wot- 
ring, are  the  only  children  of  Israel  Dille,  by  a 


separate  and  apart  fW>m  her  husband,  acknowl- 
edged that  she  signed  and  sealed  the  same  for 
the  uses  and  purposes  aforesaid,  and  doth  now 
acknowledge  the  same.    Witness,  etc. 

13th  day  June,  1867.  N.  Callan, 

(Notarial  Seal.)  Notary  Public." 

Sections  442.  460  and  461,  R.  S.  D.  C.  provid- 
ing for  the  acKnowledgment  of  a  deed,  includ- 
ing one  of  this  character,  are  as  follows : 

*'Sec.  442.  The  officer  taking  an  acknowledg- 
ment shall  annex  to  the  deed  a  certificate,  under 
his  hand  and  seal,  to  the  following  effect : 

"  County  (or  city,  etc.),  to  wit : 

I,  A.  B.,  a  justice  of  the  peace  (or  other  pre- 
scribed officer,  giving  his  title),  in  and  for  the 
county  (or  city,  or  parish,  or  district)  aforesaid, 

in  the  State  (or  territory,  or  district,  of ), 

do  hereby  certify  that  C.  D.,  a  party  (or  0.  D. 
and  E.  F.,  ete.,  parties),  to  a  certain  deed,  bear- 
ing date  on  the day  of ,  and  hereto  an- 
nexed, personally  appeared  before  me  in  the 
county  (or  city,  etc,)  aforesaid,  the  said  C.  D. 
(or  C.  D.  and  E.  F.,  etc),  being  personally  well 
known  to  me  as  (or  proved  by  t^e  oaths  of 
creditable  witnesses  before  me  to  be)  the  per- 
son (or  persons)  who  executed  the  Baid  deed, 
and  acknowledged  the  same  to  be  his  (her  or 
their)  act  and  deed.  Qiven  under  my  hand  and 
seal  this day  of .          A.  B.    (Seal.)" 

*'  Sec  460.  When  any  married  woman  shall 
be  a  party  executing  a  deed  f6r  the  conveyance 
of  real  estate  or  interest  therein,  and  shall  only 
be  relinquishing  her  right  of  dower,  or  when 
she  shall  be  a  party  with  her  husband  to  any 


fbrmer  marriage;  and  they  are  the  same  per- 
8ons  mentioned  in  the  deed  of  conveyance  from 
their  father  and  his  wife,  Sophronia,  to  Tuller, 
and  through  that  conveyance  they  claim  title. 

The  said  Israel  Dille  left  no  other  children 
surviving  him,  and  he  had  no  other  children  or 
descendants  at  the  date  of  the  deed  to  Tuller. 

The  property  Vas  sold  to  the'defendant  on  the 
assurance  and  condition  that  the  complainants 
had  a  good  title. 

The  defence  is,  that  the  complainants  had 
not,  at  the  time  of  sale,  and  have  not  now,  a 
good  title  to  said  lot,  because  of  the  defective 
acknowledgment  of  the  deed  fW>m  Mr.  and  Mrs.' 
DiUe  to  Tuller,  trustee,  and  which  is  the  only  ob- 
jection made  by  the  defendant  to  complainants' 
titU  to  the  property. 

The  deed  of  Dille  and  wife  to  Tuller  is  signed 
and  sealed  by  the  grantors  in  the  presence  of 
Seth  Hillman  and  N.  Callan. 

The  certificate  of  acknowledgment  and  authen- 
tication attached  to  this  deed  is  as  follows : 

" District  of  CJolumbia,  \  _.. 
Washington  City,  f^' 
Before  me,  a  notary  public,  in  and  for  said 
District,  personally  appeared  Israel  Dille,  and 
Sophronia,  his  wife,  and  acknowledged  that 
they  severally  signed  and  sealed  the  foregoing 
^ed  for  the  uses  and  purposes  therein  specified. 


ized  to  take  acknowledgments,  before  whom 
she  may  appear,  to  examine  her  privily  and 
apart  from  her  nusband,  and  to  explain  to  her 
the  deed  ftilly. 

*'Sec.  461.  If,  upon  such  privy  examination 
and  explanation,  she  shall  acknowledge  the 
deed  to  be  her  act  and  deed,  and  shall  declare 
that  she  had  willingly  signed,  sealed  and  de- 
livered the  same,  and  that  she  wished  not  to  re- 
tract it  the  officer  shall  certify  such  examina- 
tion, acknowledgment  and  declaration  by  a  cer- 
tificate annexed  to  the  deed,  and  under  his 
hand  and  seal,  to  the  following  effect : 

**  County  (or  city,  etc.),  to  wit: 

I,-  A.  B.,  a  justice  of  the  peace  (or  other  pre- 
scribed officer,  giving  title),  in  the  county  (or 
city,  etc.),  aforesaid,  m  the  State  (or  territory, 

etc ),  of ,  do  hereby  certify  that  C.  D.,  the 

wife  of  £.  F.,  party  to  a  certain  deed,  bearing 
date  on  the day  of ■,  and  hereunto  an- 
nexed, personally  appeared  before  me  in  the 
county  (or  city,  etc),  aforesaid,  the  said  C.  D. 
being  well  known  to  me  as  (or  proved  by  the 
oaths  of  credible  witnesses  before  me  to  be)  the 
person  who  executed  the  said  deed,  and  being 
by  me  examined  privily  and  apart  fix>m  her 
husband,  and  having  the  deed  aforesaid  ftilly 
explained  to  her,  she,  the  said  E.  F.,  acknowl- 
edged the  same  to  be  her  act  and  deed,  and  de- 
clared that  she  had  willingly  signed,  sealed  and 
delivered  the  same,  and  that  she  wished  not  to 
retract  it  Given  under  my  hand  and  seal  the 
day  of .  A.  B.    (Seal.)" 

Complainants  claim  that  the  certificate  to  the 
deed  in  question  is  substantially  the  same  as 
the  form  prescribed  by  Congress.    If  it  be  clearly 


she,  the  said  Sophronia^  bSotg  by  nie  examined  J  so,  there  can  be  no  doubt  of  its  suffidenoy.    A 
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substantial^  not  a  literal,  oomplianoe  is  required. 
Carpenter  v.  Dexter,  76  U.  S.,  8  Wall.,  628-; 
Kelly  V.  Calhoun,  96  U.  8.,  713;  Deery  v.  Cray, 
72  U.  S.,  6  WalL,  796;  Dundaa  v.  Hitohoock.  68 
U.S..  12  How.,  269.  ' 

But  the  defendant  claims  that  the  acknowl- 
edgment in  controversy  is  defective  in  that  it 
does  not  state :  1,  where  Israel  and  Sophronia 
appeared ;  2,  that  they  were  parties  erantor  in 
the  deed ;  3,  that  they  were  personaily  known 
to  be  such;  4,  that  the  wife  was  examined 
privily ;  6.  that  the  deed  was  explained  to  the 
wife ;  6,  that  the  wife  declared  that  she  had 
willingly  signed,  sealed  and  delivered  the  deed, 
and  thai  she  wished  not  to  retract  it 

After  a  carefld  compa^son  of  the  certificate 
to  the  Tuller  deed,  with  the  form  preeeribed  by 
statute,  we  are  inclined  seriously  to  doabt 
whether  it  can  be  correctly  inferred,  flpom  any 
laneuage  used  in  the  former,  that  Israel  and 
Sophronia  Dille  were  known  personally  or  by 

Sroof  to  be  the  grantors  in  the  dbed,  that  the 
eed  was^ildly  explained  to  Sophronia  upon  her 
separate  examination,  or,  that  she  then  "^de- 
dared  that  she  had  willingly  signed,  sealed  and 
delivered  the  same,  and  that  she  wished  not  to 
retract  it." 

The  cases  cited  by  complidnants'  eonnsd  were 
generally  in  ejectment  where  the  parties  in  in- 
terest were  before  the  court,  and  when  the  ad- 
judication would  set  at  rest  all  questions  as  to 
the  title.  In  such  a  case  the  court  may  saMy 
resolve  the  doubt  in  &vor  of  the  validity  of  the 
title,  if  in  its  judgment  it  should  be  so  decided. 
But  the  rule  is  different  when  a  vendor  seeks 
specific  performance  of  a  contract  for  the  sale 
of  realty.  Courts  of  equity  will  not  compel  an 
unwilling  vendee  to  take  a  doabtfiil  title.  In 
this  case  the  heirs  of  Sophronia  Dille  who  would 
be  entitled  to  this  property  (if  the  deed  to 
Tuller  should  be  adjudged  insufficient)  are  not 
parties,  and  would  not  be  affected  by  our  decree. 

We  think  it  may  fhirly  be  said  that  the  title  of 
the  defendant^  were  we  to  enter  a  decree  for 
specific  performance,  would,  under  the  circum- 
stances be  donbtftd;  and  we  are,  therefore, 
constrained  to  dismiss  the  bill,  with  costs. 
■  <•»  -* 

Plgg's  Pig— A  Kentucky  Indictment. 

The  following  is  a  true  copy  of  an  indictment 
found  by  the  grand  jury  of  Lawrence  county, 
Ky.,  at  its  October  term  of  the  Criminal  Court 
(leaving  off  the  name  of  the  defendant  and 
date): 

Lawrbngb  Criminal  Coubt. 
Commomwealth  of  Kentucky) 

against  I  Indictment. 

•,  Defendant     j 

The  grand  jury  of  Lawrence  coun^,  in  the 
name  and  by  the  authority  of  the  Common- 
wealth of  Kentucky,  accuse of  the  offence 

of  malicious  mischief;  committed  as  follows : 

The  said ,  on  the  10th  day  of  September, 

A.  D.,  18->,  in  the  county  and  circuit  aforesaid, 
did  unlawftilly,  wilfUUy,  and  maliciously  kill 
and  destroy  one  pig,  the  personal  property  of 
George  Pig[g,  without  the  consent  of  said  lHgg« 
the  said  pig  being  of  value  to  the  aforesaid 
Qeorffe  Figg.  The  pig  thus  killed  weighed 
about  twen^-flve  pounds,  and  was  a  mate  to 
some  other  pigs  that  were  owned  by  Baad  Oeoise 


Piggf  which  left  George  Pigg  a  pig  lees  than  he 


(sa^d  Pigg)  had  of  pigs,  and  thus  ruthlessly 
tore  said  pig  from  the  society  of  George  Pigg's 
other  pigs,  against  the  peace  and  dignity  of  the 
Commonweiuth  of  Kentucky. 

A.  S.  AuxiER,  Commonwealth's  Attorney. 

A  true  bill :    O.  D.  Botneb,  Foreman. 

Piled  Nov. ,  A.D.,  18—.    G.  F.  Johnson, 

Clerk. 


THE  COURTS. 


Snpreme  Court  of  the  District  of  Colnabia* 
IN  EQUJTY^^New  Suits. 

JAOiunySi. 
1O80L  Millard  MeixRur  et  al.  V.  Ella  A.  Pmnphr^y  et  al« 
To  sell  lot.    Oom.  sol.,  F.  T.  Brownins. 

10801. Maokey  ▼.  Thomas  J.  Maok^.   Oom.  sol.,  J. 

J.  Daplingtoa. 
lOOtt.  Same  ▼.  Same.    Com.  sol..  Same. 

JaniiaiySl. 
10W4.  Wm.  H.  Mate  etaL  ▼.  Daaiel  E.  Hoadtoj.    F6r  1b- 
Jnnotion  and  reoeiTer.    Oom.  s^.,  Oook  and  WorChlDgioB. 

February  a. 
Isaac  P.  Ohilds  et  al.  ▼.  Sophronia  BosweU.    Jadf^ 


Oom.  sols^  Gamett  and  BfaekaU. 
ImK.  ~ 

^  Tayfoe  Snyder. 
10897.  Mflhurd  Metzgar  et  aL  ▼.  J.  WinfieM  Sooti  et  aL 


.  Pilel.    For  divorce.    Oom. 


it  ondiior*S  hill. 

10886.  MaiT  B.  Pfiel  ▼.  John 
soL,  W.  Taylo 

10897.  lUtau 
Oom.  soL,  F.  T.  Browning. 

Febraary4. 

10888.  Chester  Goodrich  ▼.  Nathan  Sprafoe.   To  oanoel 
note  and  deed  of  trost.   Oom.  sd.,  0.  Stons. 

FsbnianrO. 

10880.  Locretia  Myers  et  aL  ▼.  John  J.  Linddey  et  aL    For 
I>artition.    Com.  sols.,  Gordon  A  Gordon. 

CIRCUIT  COUR'f^ew  Suite  at  Law. 

January  80w 

SBttl.  JoUiM  Viedt  ▼.  The  Evening  Star  Newqiaper  Co. 
Damages.  tao,000.    PliSi  atty.  J.  G.  ^elow. 

3B422.  Oolambns  C.  Isaacs  et  al.  v.  John  W.  Wheeller. 
NMeiandaoe%tt94.40.    Plfts  atty,  J.  J.  DarUngton. 

»li8.  John  H.  Chatterton  et  aL  v.  John  J.  Unsworth.  iLo- 
eoont»  $10a.l6.    Plfb  aUys,  GameU  and  MackaU. 

February  L 

SMM.  OOlambas  Alexander  ▼.  John  Pfleging.    Aoc*t  rent, 
1800.    PUh  atty,  F.  B.  Alexander. 

Febmary  1. 

tMM,  Dennis  Oonnell  v.  Jeremiah  OoDins.   Jodgment  of 
Justice  0'NeaL|M.58.    Plfb  atl7,  N.  T.  Murray, 

38498.  The  U.  8.  ex  rel.  John  D.  Manion  v.  Wm.  B.  Webb 
et  al.    Mandamus.    Plfb  attys,  Davidge  and  Gamett 

FebruaiyS. 

f&an,  George  Pfltiger  v.  John  F.  Tslbuiy  et  al.  Note,  |980. 
PIA  atty.  B.  F.  Ld^ton. 

38428.  Charles  Schneider  v.  Edw.  W.  Koch  et  aL    Notes. 
1730.    Pltft  atlys,  GameU  and  MackaU.   . 

38438.  ChrisUaa  Kieny  v.  Luther  M.  Cornwall.    Notes  and 
aoo*t,|488.    Plflkattys,  Edwards  A  Barnard. 

38430.  Moses  Kemper  et  al.  v.  Christopher  F.  Zeirman  ei 
al.   Note,|lfi0.    PUB  atty,  L.  Tobriner. 

384a.  Henry  P.  GUbert  v.  Thomas  P.  Morgan,  Jr.,  et  al. 
Notes, HMO.    PlAaUy,  F.W.Jones. 

February  4. 

88483.  Basil  B.  Bamshaw  et  al.  v.  George  N.  Stuart    Aoo% 
$831.82.    Plft  atty,  F.T.  Browning. 

28488.  Gandanxio  Riani  v.  The  Waltham  Watch  Club  Co. 
Certiorari.    Deflsatty,  P.  B.Stilaon. 

38434.  Robinson  W.  Oator  et  al.  v.  Earnest  D.  Mayer  et  aL 
Aoct,  $484.40.    Plfb  atty,  R.  R.  Perry. 

3M8ft.  ChariesM.  Bell etal. V.Robert  L. Downing.    Aoo% 
$140.    PUh  attys,  Edwards  A  Barnard. 

PROBATE  COURT.-Jufltice  Cox. 


Estate Thcs.  L.  Riggs.    Lsttecsgranted  B.  Francis  I  _ 

Estate  Zaoh.  Waters.  Thos.  Hopkins  appointed  adm*r; 
bond,  $180. 

Eitate  Charles  Ran.  Thos.  Wilson  ordered  to  erect  a  tomb- 
stone at  a  cost  of  $100. 

Estate  Wm.  E.  Costin.  Letters  testamentary  gmhted  haof 
M.  Costin:  bond,  8600. 

Estate  Obedia  Hlminell.   Will  returned  with  commtsricm 


Estate  Marie  L.  WaUcer.    Letteis  granted  BeiU.  F.  Lelgb- 
ton  and  Frank  L.  Snminy :  hood,  $2,000. 
^  attate  Wm.  PuroelL   John  J.  Puroell  appointed  adm'r ; 
tiuuil,  $1,8881 
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Estate  Stephen  Mirick.  Eaiily  M.  Parless  appointed  sdm*r 
d.  b.  n.  c  t.  a.;  bond,  $50. 

Brtate  Wm.  O'Neal.  Letters  granted  Annie  J.  O'Neal; 
bond,  flOO. 

&tate  Maria  Berry.    Allowance  of  services  of  attorney. 

tsteie  Agnes  M.  8mith.    Letters  granted  Blair  Lee;  bond, 

March  2, 1888,  appointed  for  the  final  settlement  of  the 
esut«  of  Ellen  Owen,  Harriett  Shekell  and  Sarah  Hudders; 
and  Mv  4,  for  those  of  Mari<i  H.  and  Sarah  M.  Thomson. 

afanr  J.  Bider  appointed  guardian  to  Emma  A.  and  Ed- 
ifard  E.  mder. 

GeorgU  D.  Todd  appointed  guardian  to  Sallie  D.  and 
Oeorgiana  Todd  ;  bond.  $8,000. 

Mary  O'Hagan  appointed  guardian  to  Annie  and  Oswald 
CHagan;  bond,  |&,000. 


Rule  Of  Court. 

BuLBSO.  •  •  •  •  Hereajier  aU  noUoeM  t9hioh  relate  to 
pneeedtmgt  in  the  Supreme  Ooitrt  of  the  District  of  Columbia^ 
tke  pubOeation  of  which  ie  required  by  law  or  by  rules  of 
0»M,  or  by  any  order  of  Court,  shall  be  published  in  Thb 
Washington  Law  Repobteer,  during  the  Ume  required  by 
low,  m  addition  to  <my  other  papers  which  may  be  specially 
ordered  or  which  nu»f  be  selected  l>y  the  parties. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  8th  day  of  February,  1888. 
Daniel  McUugUIn 
Peter  Md'ntire  et  al. 


No.  10,871.    Equity  Docket  27. 


On  motion  of  the  plainttflT,  by  Mr.  Frank  T.  Browning, 
his  solicitor,  it  is  ordered  that    the   defendant,  John  W 


de&ult. 

Theobtoctofthia  suit  is  to  wind  up  the  affairs  of  the 
Twelfth  Buildinf  Aasociation  of  G^eorgetown,  D.  C,  and  for 
the  appointment  of  a  receiver. 

9y  the  Court.  W.  8.  COX,  Justice,  &3. 

True  copy.    TMt :       R.  J.  Meigs,  Clerk,  &c. 
•  By  M.  A.  Clakcy,  Aas't  Clerk. 


No.  8,429.    Equity. 


Ill  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Wniam  Lord,  for  the  use  of 
W  W.  Kir1>y, 

V. 

Patrick  O'Oonnoghue  et  al. 

*  LCabel  Williamson,  trustee  herein,  having  reported  the 
•tie  of  sob-lot  33,  in  square  749,  to  Michael  Horan,  for  |444, 
and  the  sale  of  sub-lots  34  ond  85,  in  square  749,  to  Rudolph 
Qoldschmid,  for  |8i6./<fj ;  and  al«o  the  sale  of  sub-lots  38,  89. 
40  and  41,  to  Rudolph  Oodschmid,  for  $1,496,  all  ot  said  lots 
bein^in  Patrick  0*Donnoghue*8  subdivision  of  said  square 
74B,  m  the  city  of  Washington  and  District  of  Columbia,  it  is, 
thiB  7th  day  of  February,  1883,  by  the  Court  ordered,  that 
Mid  sales  be  ratified  and  confirmed,  unless  cause  to  the  con- 
trsiy  thereof  be  shown  on  or  before  the  12th  day  of  March, 
1888. 

Provided  a  copy  of  this  order  be  published  in  "The 
Washington  Law  Reporter."  once  a  week  for  three  succes- 
rive  weeks  before  to  the  said  12th  day  of  March,  1888. 

W.  8.  COX.  J. 
A  true  copy.   Test :       R.  J.  Mmos,  -  Clerk. 
6  By  M.  A.  Clanoy.  Ass't  Clerk. 


n  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding'  a  Special  Term  for  Orphans'  Court  Business. 

February  8d,  1888. 

In  the  case  of  William  J.  Miller,  Executor  of  Ellen  Owen, 
deceased,  ibe  Executor  aforesaid  has,  with  the  approv- 
tlof  theCourt,  appointed  Friday,  the  2d  day  of  March,  A. 
D.  1888.  at  11  o^clocK  a.  m.,  for  making  payment  and  distrib- 
otion,  under  the  Court *s  direction  and  control ;  when  and 
vliere  all  creditors  and  persons  entitled  to  distributive  shares 
(orlegacies)  or  a  residue,  aie  hereby  notified  to  attend  in 
penoQ  or  by  agent  or  attorney  duly  authorised,  with  their 
ebttms  agamst  the  estate  properly  vouched ;  otherwise  the 
Executor  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  ouce  a  week  for 
three  weeks  in  we  Washington  Law  Reporter  previous  to 
the  said  day. 

»       Test ;       DORSET  CLAGBTT,  Registor  of  Wills. 

No.  2801.   Ad.D.  13.    Caru^  A  Miller,  Proctors. 


Cegal  Notice0. 


THIS  13  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  Peter  Parker,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deoeased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber  on  or  before  the  80th  day  of  January 
next:  they  may  otherwise  by  law  be  exdudedftom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  80th  day  of  January,  1888. 

6  HARRIET  W.  PARKER,  Bx'x, 

/  No.  2  Lafkyette  Square. 

No.  2968.    Ad.  D.  18.    H.  R,  Webb,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphan's  Court  business.  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  Warren 
Wauflh,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8l>th  day  of  January 
next ;  thev  may  otherwise  by  law  be  excluded  from  all  benefli 
of  the  said  estate. 

Given  under  my  hand  this  aoth  day  of  January,  1888. 
6       SUSAN  E.  MURRAY.  Adm'x  o.  t.  a.,  618  2d  St.  n.  w. 

No.  2849.    Ad.  D.  13.    C.  A.  Elliot,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Cotui  Budnees. 
February  Srd,  1888. 

In  the  case  of  Mary  H.  'J.  Bush  and  Willard  Saulsbury,  jr.. 
Administrators  d.  b.  n.  c.  t.  a.  of  Sarah  M.  Thornton,  dec'd,  the 
Administrators  d.  b.  n.  c.  t.  a.  aforesaid  have,  with  the  approviU 
bf  the  Court,  appointed  Friday,  the  4th  day  ot  May,  A.  D.  1888, 
at  11  o'clock  a.  m.,  for  making  payment  and  distiibtition,  un- 
der the  Court's  direction  and  control,  when  and  where  all 
creditors  and  persons  entitled  to  distributive  shares  (or  lega- 
cies) or  a  residfue,  are  hereby  notified  to  attend  in  person  or  oy 
agent  or  attorney  duly  authorised,  with  their  dauns  againn 
the  estate  properly  vouched ;  otherwise  the  Administrators 
d.  b.  n.  c.  t.  a.  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

6  Test       DORSET  CLAGBTT,  Register  of  Wills. 

No.  424.    Ad.D.8. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
February  8rd.  1888. 

In  the  case  of  Mary  H.  J.  Bush  and  Willard  Saulsbury,  fr.. 
Executors  of  Maria  S  Thomson,  deoeased,  the  Executors  afore- 
said have,  with  the  approval  of  theCourt,  appointed  Friday, 
the  4th  day  of  May,  A.  D.  1888,  at  11  o'clock  a.  m.,  for 
making  payment  and  distribution,  under  the  Court's 
direction  and  control:  when  and  where  all  oreditOTS  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
due, are  hereby  notified  to  attend  in  person  or  by  agent  or 
attorney  duly  authorised,  with  their  claims  against  the 
estate  properly  vouched;  otherwise  the  Executors  will 
take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  prevoius 
to  the  said  day. 

6  Test.        DORSET  CLAGETT,  Register  of  Wills. 

No.  2722.  Ad.  D.  13. 

TmS  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Maris  L. 
Walker,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deoeased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  3d  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene* 
fit  of  tlie  said  estate. 

Given  under  our  hands  this  8d  day  of  February,  1888. 
6  BENJAMIN  P.  LEIGHTON,  {     i^r.^t««L 

FRANK  L.  SUMMY,  /     B5»cuw>»« 

No.  2974.    Ad.  D.  18.    B.  F.  Leighton,  Proctor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
February  8d,  1888. 

In  the  case  of  Eugene  A.  Shekell  and  Abraham  B. 
Shekel!,  Executors  of  Harriett  Shekell,  deceased,  the  Exeo- 
ntors  aforesaid  have,  with  the  approval  of  the  Court, 
appointed  Fridav,  the  2d  day  of  March,  A.  D.  1888,  at  11 
o'clock  a.  m.,  for  makintr  payment  and  distribution 
under  the  Court's  direction  and  control;  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue,  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  pronerly  vouched ;  otherwise  the 
Executors  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  Law  Reporter  previous  to 
the  said  day. 

•  Test:       DOR8EY  CLAGETT,  Register  of  Wills. 

No.  2471.    Ad.  D.  12.    Chas.  M.  Matthews,  Proctor.. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Richard  H.  Brooks  ) 

V.  {    Equity.    No.  10,832. 

Wm.  Henry  Freeman  et  al.  ) 
Upon  consideration  of  th^  reports  of  James  H.  Smith, 
irostee,  filed  herein  on  the  10th  and  30th  days  of  December, 
A.  D.  1887,  of  the  sale  of  the  real  estate  described  in  the 
TOOoeedings  in  this  cause,  it  is,  this  1st  day  of  February,  A. 
D  1888,  ordered  that  said  reports  stand  ratified  and  con- 
firmed, unless  cause  thereof  to  the  contrary  be  shown  on  or 
before  the  3d  day  of  March,  A.  D.  1888. 

Provided  a  copy  of  this  order  is  published  in  the  Law 
Reporter  once  a  week  for  three  successive  weeks. 


Cegal  Notice0. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  9th  day  of  January,  1888. 

D.  Appleton  A  Co.     ) 

v.  [    No.  28,301.    At  Law. 

Eiifemlo  Abadlano.  ) 
On  motion  of  the  plaintiffh,  by  Mr.  Maddox,  their  attomer, 
it  IS  ordered  that  the  defendant,  Eufemio  Abadiano,  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  role- 
day  occurring  forty  days  after  this  day ;  otherwise  the  canoe 
will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  subject  the  goods  and  chattels 
of  defenaant,  attached  by  the  Marshal  in  the  hands  of  S.  P. 
Langley,  Secretary  of  the  Smithsonian  Institution.  Decem- 
ber 10,  1887.  to  the  saUsfAction  of  a  claim  of  theplaintiflTs  for 
11,217.90,  with  interest  and  costs,  as  claimed  in  the  above- 
entitled  cause. 

By  the  Court.  W.  S.  COX,  Justice,  &c 

True  copy.    Test :  R.  J.  Mbigs,  Clerk,  Ac 

3  By  J.  R.  YouNO,  Ass*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  I3th  day  of  January,  1888. 


A  true  copy.    Test: 
S 


W.  8.00Z,J. 
R.  J.«Mbios,  Clerk. 
By  M.  A.  Clawcy,  Aas^t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  February,  1888. 
Thomas  McGill,  1 

Amanda  A.  Mfmierow  et  al.       No.  10,918.    Docket  27. 

▼.  Equity. 

Hugh  Cameron.  J 

On  motion  of  the  plainUfih,  by  Messrs.  Edwards  A  Bar- 
nard, their  solicitors,  it  is  ordered  that  the  defendant,  Hugh 
Cameron,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day : 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  to  perfect  the  title  of  complainants 
to  the  west  twenty-five  (25)  feet  ftont,  of  lot  number  two  (2), 
in  square  thlHy-three  (33),  in  Washington  city,  D.  C. 
By  the  Court.  W.  S.  COX,  Justice.  Ac. 

True  copy.    Test:  R.  J.  Mmos,  Clerk,  &c. 

6  By  M.  A.  Clawcy,  Ass't  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fkt>m  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  Testamentary  on  the  personal  estate  of  S.  Augustine 
Burr,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  4th  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  fVom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  4th  day  of  February,  1888. 
S  LOUISE  A.  BURR,  Ex'x.  1808  H  st.  n.  w. 

Randolph  Coyle,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

February  3d,  1888. 

In  the  case  of  Edward  A.  Newman,  Executor  of  Sarah 
Huddert,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  second  day  of 
Biarch,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly  author- 
ised, with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  Executor  will  take  the  benefit  of  the  law 
an^nst  them. 

Provided  a  copv  of  this  order  be  published  once  a  week  for 
three  weeks  in  tlie  Washington  Law  Reporter  previous  to 
the  said  day. 

S        Teat :  DORSET  CLAGETT,  Register  of  Wills. 

No.  3433. 


Jennie  A.  Smith       } 
Edward  \  Smith,    f 


Equity.    No.  10,824. 


And  now,  to-wit,  January  18th,  1888,  on  motion  of  the 
plaintifiT,  by  William  A.  Cook,  her  solicitor,  it  is  ordered  that 
the  defendant  cause  his  appearance  to  be  entered  herein  on 
or  before  the  first  rule-oay  occurring  forty  days  after  this 
rwise  the  cause  will  be  prooeedea  with  as  in  c 


day;  otherwise  I 
of  defkult. 

And  that  notice  hereof  be  published  once  a  week  for  three 
successive  weeks  in  the  Washington  Law  Reporter  and  the 
National  Republican. 

The  object  of  this  suit  is  to  obtain  a  divorce  on  the  ground 
of  non-support  and  desertion. 

By  the  ck>urt.  WM.  M.  MERRICK.  A.  J. 

True  copy.    Test:  R.  J.  Mbios,  Clerk,  Ac. 

3  By  L.  P.  WnxiAMS,  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  SSth  day  of  January,  1888. 


Caroline  Green  et  al., 

Complainants, 
v« 
George  W.  Snow  et  al.. 

Defendants. 


Bquitj.    No.  S.874. 


On  motion  of  the  complainants,  bv  C.  G.  Benyman,  their 
solicitor.  It  is  ordered  that  the  defendants,  Martha  Carroll* 
Dennis  Anderson,  Rebecca  Snow,  John  r.  Snow,  Daniel  B.  Snow 
and  Virginia  Snow,  cause  their  appearance  to  be  entered  here- 
in on  or  before  the  first  rule-day  occurring  forty  da^  after 
this  day ;  otherwise  the  cause  will  be  proceeded  with  as  in 
caseof  deftkult. 

The  object  of  this  suit  is  to  obtain  a  sale  for  the  purpose  of 
partition  of  the  east  half  of  lot  numbered  four  (4)  in  square 
numbered  five  hundred  and  thir^-eight  (538),  in  the  citv  of 
Washingrton,  D.  C,  as  will  more  rally  appear  by  the  bill  of 
complaint  in  this  cause  filed. 

By  the  Court  W.  8.  OOX,  J. 

A  true  copy.    Test:  R.  J.  Mmos,  Clerk. 

4  By  M.  A.  Clancy,  Aas*t  Clerk. 

In  the  supreme  court  of  the  district  of  columbm. 


The  21th  day  of  January,  1888. 
Henry  Strong 
Wm.  Pm  Shearman  et  al 


No,  10,7^    Eq.  Docket  27. 


On  motion  of  the  plaintilfl  by  Mr.  Ferdinand  Schmidt,  his 
solicitor,  it  is  ordered  that  the  defendants,  Man  W.  Shearman* 
Henry  S.  Shearman,  William  Pitt  Shearman,  and  Lawrence  H. 
Shearman,  caiise  their  appearance  to  be  entered  herein  on  or 
before  the  first  rule  day  occurring  forty  days  after  this  day : 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

Provided  a  copy  of  this  order  be  published  once  a  week  fbr 
three  successive  weeks,  before  said  rule-day,  in  the  Wash- 
ington Law  Reporter. 

The  object  of  this  suit  is  to  remove  a  dead  fhnn  the  title 
to  the  twelve  inches  of  original  lot  13,  in  square  290,  immedi- 
ately next  to  the  east  32  foetfi  inches  of  said  lot,  by  a  depth 
of78  feet  6  Inches. 

By  the  Court.  W.  8.  COX,  Justice.  Ac 

True  Copy.    Test :  R.  J.  Mbios,  Clerk,  Ac. 

6  By  H.  A.  OLAXor,  A«*t  Oerk. 
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legal  Notites. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding;^^  Special  Term  for  Orphans*  Court  bnsinee^ 

Janoaxy  30th,  1888. 

In  the  matter  of  the  Estate  of  Bernard  Overman,  deceased* 

AppUcatton  for  Letters  of  Administration  on  the  estate  o* 
the  said  deceased,  has  this  day  been  made  by  his  widow* 
Btizabeth  Overman. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Ooorton  Friday,  tiie  17th,  day  of  February,  1888,  next,  at  11 
oVdock  a.  m.,  to  show  cause  why  said  Letters  should  not 
issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
thesaidday. 

By  the  Court.  WM.  M.  MERRICK^.  J. 

4        Test :  DORSET  CLAGETT,  Register  of  Wills. 

W.  B.  Edmonston.  Proctor. 

m  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

January  20th,  1888. 

In  the  matter  of  the  Estate  of  Obedlah  Kbnmell,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  Estate  of  the  said  deceas- 
ed, has  this  day  been  made  by  Joseph  Oawler, 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  17th  day  of  February,  1888,  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  Testamentary 
on  the  Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  coi^  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

By  the  Court.  WM.  M.  BfBRRICK,  Justice. 

4        Test:  DORSET  CLAGETT,  Register  of  Wills. 

No.  2M2.    Ad.  D.  IS.    N.  H.  Uiller,  Proctor. 


m  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBJA. 

Holding  a  Special  Tenn  for  Orphans*  Court  Business. 

January  SOtir,  1888. 

In  the  matterof  the  Estate  of  RIchartf  Byron,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letten  Testamentary  on  the  Estate  of  the  said  de- 
ceased has  this  day  been  made  by  Eliza  ^ron. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday  the  10th  day  of  F&bruanr  next,  at  11  o'clock 
a.  m^  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 

Bj  the  CourL  WM.  M.  MERRICK,  Justice. 
4  Test :  DORSET  CLAGETT,  Register  of  Wills. 
Ko.'»i6.    Ad.D.18.    8.  C.  Btllls,  Proctor. 

THIS  J8  TO  GIVE  NOTICE, 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
Ua,  luMing  a  Special  Term  for  Orphans*  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Elizabeth  D. 
Lown,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  thereof, 
to  the  subscribers,  on  or  before  the  13th  day  of  January  next ; 
they  may  otherwise  by  law  be  excluded  m>m  all  benefit  of 
t^  said  estate, 
Qnen  under  our  hands  this  18th 
4 


Cegal  Notiees. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  21st  day  of  January,  1888.' 
Lewis  Cook  ) 

V.  {     No.  10,808.    Equity  Docket  98. 

Frank  Waters  tt  tl.  3 
On  motion  of  the  plaintiir,  by  Mr.  H.  B.  Moulton,  his 
solicitor,  it  is  ordered  that  the  defendants,  lamet  Brooks 
and  John  Brooks  cause  their  appearance  to  be  entered  herein 
on  or  before  the  first  rule-day  occurring  forty  days  after 
this  day ;  otherwise  the  cause  will  be  proceeded  with  as  in 
case  of  default. 

The  bbiect  of  this  suit  is  to  set  aside  two  alleged  deeds  of 
trust  as  fraudulent,  purporting  to  convey  the  land  and  prem- 
ises known  as  the  west  naif  oflot  numbered  89,  in  Hopkins' 
recorded  subdivision  of  square  110,  in  the  city  of  Washington, 
D.  C.  And  also,  for  the  appointment  of  a  trustee  to  sell  and 
oonvev  the  said  property,  and  for  a  distribution  of  the  pro- 
ceeds thereof  among  the  heirs-at-law  of  James  Washington, 
deceaned. 
By  the  Court.  WM.  M.  MERRICK,  Justice,  &o. 

True  copy.    Test*  R.  J.  Mbiqs,  Clerk,  &c. 

4  By  M.  A.  Clancy.  Ass't  Clerk. 


Ko.»67.    Ad.D.  13. 


r  hands  this  18th  day  of  January,  1888. 
WILLIAM  L.  DU5rLOP,)pw,^.^^ 
WILLIAM  LAIRD,  Jr.  'f  Executors. 


THJ8  18  TO  eiVE  NOTICB. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
^tained  from  the  Supreme  Court  of  the  District  of  Coldm- 
Ha,  holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  c  t.  a.  on  the  personal  estate  of 
Hesn  A.  Merrick,  lateof  the  District  of  Colmbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  tlie  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  January 
next :  they  may  otherwise  by  law  be  exdnded  from  all  bene- 
fit of  the  said  estate. 

Oifen  under  my  hand  this  7th  day  of  January,  1888. 
4  ERNEST  M.  MERRICKT,  Adm^r  c.  t.  a., 

416  Spruce  st.,  Le  Droit  Park. 

irow296S.    Ad.D.2S. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business, 

January  20th,  1888. 

In  the  case  of  Eliza  Ann  Brooks,  Administratrix  of 
Joseph  Brooks,  deceased,  the  Administratrix  aforesaid  has, 
with  the  approval  of  the  Court,  appointed  Friday,  the  74th 
day  of  Februaiy,  A.  D.  1888,  at  11  o^dock  a.  m.,  for  makinar 
payment  and  distribution  under  the  Court's  direction  and 
control,  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Adminiraratrix  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  onoe  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

4        Test.  DORSET  CLAQETT,  Register  of  Wills. 

No.  2666.    Ad.  D.  18. 

THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  Testamentary  on  the  personal  estate  of  Francit  C. 
Goods,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  euibit  the  same,  with  the  vouchers  there- 
of,  to  the  subscriber,  on  or  before  the  24th  day  of  January 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene^ 
fit  of  the  said  estate. 

Given  under  my  hand  this  24th  dayof  January,  1888. 
5  O.  BROWN  OOODB,  Bx»r, 

Smithsonian  Institute. 

No.  2968.    Ad.D.18.     W.  K.  Duhamel,  Proctor. 

1HI8  la  TO  aiVE  NOTICE.  ~~" 

That  thd  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  Dirtrict  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Richard  Jamat 
Blakelock,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
herebv  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the 20th  dayof  January 
next :  they  may  otherwise  by  law  be  excluded  from  all  bene 
fit  ofthesaidesUte. 

Given  under  my  hand  this  20th  dur  of  January,  1888. 
4  CATHARINE  E.  BLAKELOCK, 

Adm*x  0.  t.  a.,  619  8th  st.  s.  w. 

No.  2962.    Ad  D.  18.    Wm.  Twombly,  Proctor. 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftt>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  Rotina  M.  Klelber, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  January 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  January,  1888. 

M.  D.  PECK,  Bx'r,  984Fst.  n.  w. 


4 
No. 


2881.    Ad.D.U. 
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tc%al  Noticeo. 


Cegol  Noticeo. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  I 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Terra  for  Orphans'  Court  business.  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  or  Anna  E.  ' 
Sleator,  late  of  the  District  of  Columbia,  deceased.  I 

All  persons  havtuR  claims  against  the  said  deceased  are  ^ 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  14th  day  of  January  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  or 
the  said  estate. 

Given  under  my  hand  this  14th  day  of  January,  1888. 
'      4  AUGUSTA  C.  G.  S.  HAYCOCK,  \ 

Adm'z  c.  t.  a.,  1832  19th  9t.      j 

No.  2901.    Ad.  D.  13.    Wm.  G.  Johnson,  Proctor.         i 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA,     j 
Holding  a  Special  Term  for  Orphans'  Court  Business. 
January  26th,  1888. 

In  the  case  of  Martin  F.  Morris,  Administrator  of  Hannah 
Maria  Ludlow,  deceased,  the  Administrator  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  17th  day  of 
February,  A.  D.  1888,  at  12  o'clock  m.,  for  making  payment ' 
and  distribution  under  the  Court's  direction  and  control ; 
when  and  where  ail  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  dulv  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Administrator  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  Ihe  Washington  Law  Reporter  previous  to 
the  said  day. 

6        Test :  DOBSEY  CLAGETT,  Register  of  Wills. 

No.  2602.    Ad.  D.  13. 


IN  THE  SUPREME  COURT  OF  THE  D'SfRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

January  27th,  1888. 

In  the  case  of  R.  Ross  Perry,  Elxecutor  of  Harriet  McCeney. 
deceased,  the  Executor  aforesaid  has,  with  the  approval 
of  the  Court,  appointed  Friday,  the  24th  day  of  February, 
A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment  and  dis- 
tribution under  the  Court's  direction  and  control,  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue,  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorised,  with  their 
claims  against  the  estate  properly  vouched ;  otherwise  the 
Executor  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  previous  to  the  said  day. 

6    ^Teet.  DORSEY  CLAGETT,  Register  of  Wills. 

No.  2591.  Ad.  D.  18. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  E^itate  of  Ellen  J.  Griswold, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  escnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  21st  day  of  January 
next ;  they  may  otherwise  by  law  be  excluded  nrom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  Sist  day  of  January,  1888. 
6  JOHN  RIDOUT,  Ex'r,  470  La.  ave. 

No.  2961.    Ad.  D.  13. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  for  Orphans*  Court  Business. 

January  18th,  1888. 
In  the  case  of  Gteorge  A.  Smith,  Administrator  of 
David  Smith,  deceased,  the  Administrator  aforesaid  has. 
with  the  approval  of  the  Court,  appointed  Friday,  the  8rd 
day  of  Februanr,  A.  D.  1888,  at  12  o'clock  m..  for  making 
payment  and  disiribution  under  the  Court's  direction  and 
control ;  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with^their  claims  against  the  estate  properly 
vouched;  otherwise  the  Administrator  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  Law  Reporter  previous  to  the 
said  day. 

8      Tfert:  DORSEY  CLAGETT,  Register  of  WUla. 

No.  2584.    Ad.  D.  18.    Wm.  Twombley,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court^usiness. 

January  27th,  1888. 

In  the  matter  of  the  Estate  of  Mary  S.  Norman,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  Codicil  or  modification 
of  the  last  Will  and  Testament  of  the  said  deceased,  has  this 
day  been  made  by  Isaac  F.  Norman. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday  the  24th  day  of  February  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  Codicil  or  modification  of  the 
said  will  should  not  be  proved  and  admitted  to  Probate  as 
prayed. 

Provided  a  copy  of  this  order  be  published  cnce  a  -veek  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

6         Test :  DORSEY  CLAGETT,  Register  of  WlUs. 

No.  2951.    Ad.  D.  13.  Hildebrant  &  Morrison, 

1331  F  St.  n.  w.,  Washington,  D.  O. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

January  27th,  1888. 

In  the  matter  of  the  Estate  of  Lorenzo  Dow  Merchant,  late 
of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased, has  this  day  been  made  by  Mary  C.  Merchant. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  24th  day  of  Febuary  next,  at  one  o'clock 
p.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  probate  and  Letters  Testamentary  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  preyious  to 
the  said  day. 

By  the  dourt.  W.  S.  COX,  Justice. 

6        Test:  DORSEY  CLAGETT,  Register  of  Wills. 

Riddle,  Davis  &  Padgett,  Proctors. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  Arom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Anna  WalWi, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  dayof  Jannarv 
next:  they  may  otherwise  by  law  be  excluded  ttom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  28th  day  of  January,  1888. 
6  JOHN  T.  SMITH,  U.  S.  Navy, 

Adm'r,  1128  6th  St  n.  w. 

Thos.  F.  Miller,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  ofWUllam  H.  King,  . 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribe^,  on  or  before  the  27th  day  of  Jannarf 
next ;  they  may  otherwise  by  law  be  coccluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  January,  1888. 
6  GEORGE  S.  KING,  Adm'r,  AnacosUa,  D.  C. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  EHshi 
Goddard,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  vramed  to  exhibit  the  same,  with  the  vouchers  thore 
of,  to  the  subscribers,  on  or  before  the  19th  day  of  Januait 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  19th  day  of  January,  1888. 
6  ■   OTIS  F.  PRESBRBY,  Adm'r  c.  t  a., 

Public  Opinion  Office,  cor.  9th  &  Pa.  ave. 

No.  2960.    Ad.  D.  18.    John  Ridout,  Proctor. 
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AXTOI»(EirS-AX-I^AW. 

WASHINGTON.  D.  0. 

A  BKKT,  WILLIAM  STONE, 
A                                                               406  Fifth  St  ii.w. 

BALDWIN,  HOPKINS  &  PEYTON, 

Attomejs  at  Law^  Solicitors  of  Patents^  and 
Coanselors  in  Patent  Causes^ 

26  Grant  Pl€ice,  Washington,  D.  O. 

Established  1859.    Patent  Bnsiness  Exclnsiye- 
ly.                                                                   4 

I^ELLt  W.  PEIBCE, 

Jj                  OnuuelinPatenlOauaea         825FStn.w. 

T^LAIB,  JOHN  8., 

J3                                                                      1420PSt.ii.w. 

National  UniTersity  L.aw  Scliool. 

•nXJMONT,  N^ 

U                                                                   629FBt.n.w. 

Pbbs»t,  Hon.  ARTHUR  MAC  ARTHUR, 
Late  Associate  Justice  Supreme  Court  District  of  Columbia 

TIDWASDS  &  BABNABD, 

Jli                                                               0005th  St.  n.w. 

LKOTUKEttti: 

Hon.  SAM'L  F.  MILLER, 

Associate  Justice  Supreme  Court  U.  S. 

TLfACKBY,  FRANKLIN  H., 

JiL                                                                    M5D8t.n.w. 

International  Law. 

Hon.  W.  B.  WEBB. 

Federal  Jurisprudence  and  Practice. 

QAYILLE,  JAMEB  H., 

O                                                                      1419FSt.n.w. 

H.  O.  CLAUGHTON,  Esq. 

Common  Law  Pleading,  Evidence.  Equity  Pleading  and 

Practice,  Commercial,  Maritime,  and  Criminal  Law. 

CALIFORNIA. 

TLfcCALLISTER,  WARD,  Jr.,   • 

Jjfl                             490  Montgomery  St.,  San  Fnndsoo. 

JAlfES  SCHOUT.KR,  Esq. 

Bailments  and  Domestic  Relations. 

EUGENE  CARUSI,  Esq. 

COLORADO. 

TIUNN,  GEORGE, 

U                                                                       Denver. 

Real  and  Personal  Property,  Contracts,  Negotiable  Instrop 
ment., 

CHAS.  S.  WHITMAN.  Esq. 
Patent  Law  and  Practice. 

GEORGIA. 

TTARBICON  &  GILBERT. 

JJ.                                Gate  aty  Bank  Bunding,  Atlanta. 

JUDGES  OP  THE  MOOT  COURT: 

EUGENE  CARUSL  Esq.,  CHAS.  S.  WHITMAN,  Esq^ 
Law  and  Equity  Cases.                     Patent  Cases. 

School  opens  Oct.  8, 1887.  For  information,  address  C.  W. 
Bushnell,  Treas.,  or  B.  Carusi,  Sec,  1008  F  st.  n.  w.,  Washing- 
ton. D.  C.                                                                            87 

KANSAS. 

"nOUGLASS,  GEORGE  L., 

1/                                                                             Wichita. 

Book  and  Job  Prlntins:* 

MINNESOTA. 

TTBATH,  HARTWRTJi  P., 

n                                                                            St.  Panl. 

THE    LAW    REPORTER    COMPANY 

NEBRASKA. 

/\FFUTT,  CHARLES, 

\J                                              Paxton  Building,  Omaha. 

begrs  to  inform  the  profession  that  it  has 
recently  added  to  its  plant  a  ftill  supply  of 
new  Job  Type,  new  Presses,  and  every  ap- 
pointment of  a  first  class 

JOB  pri:nting  officb, 

which  will  be  under  the  supervision  of  Mr. 
W.  F.  Roberts,  one  of  the  most  skilfld  and 
artistic  Printers  in  this  city.    It  is  therefore 
prepared  to  execute  Briefs,  Records,  Blanks 

OHIO. 

TiriNG,  GEORGE  0.. 
TT                                89 EocUd  Ave.,  Room  8, <neveland. 

CommlMiMer  of   Beedg^  Notary    Pabllo    and 
U*  S.  CommiBsioiier^ 

1224  F  St  N.  W-                Washington,  D.  0. 

Attorney  fbr  Mercantile  Oollectinfir  Agency. 

BUXDlT'S   JUSTICB, 

|4  per  vol.    For  sale  at  the  Washington  Law  Reporter  Office. 
A  Kanoal  of  the  Laws  of  the  District  of  Colombia,  from 
its  ofgwniTHtion,  with  notes  of  decisions  and  references,  by 

CHARLES  S.  BUNDY, 

■OTABT  PUBLZO,  U.  8.  OOMMISBIONBB  AND  JUBTIOB  OF  THE  PBAOB 

468  U.  Av«.       (Opp.  City  HaU)       Washington,  D.  C. 

4^  An  papers  for  record  or  nse  in  other  States  shoold  be 
acknowledged  befora  a  OommiKioner  of  Deeds  in  this  District 
beteebeingseaU                                                              88 

and  Books  in  the  hisrhest  style  of  the  art. 

The  Company  solicits  the  patronage  of 
the  profession,  and  cruarantees  neat  and 
aociurate  "work,  promptly  delivered,  at  rea- 
sonable prices. 

Estimates  famished  on  application. 

DAVID  HI.  OLrlVBRf 

General  Manager. 
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VatoaWe  Law  Books, 


IN 


GOOD   CONDITION. 


Abbotf  B  National  Digeat>  vols.  1,  2, 3j  4,  6,  1867 

to  1872. 
Abbotf  B  U.  a  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Gode,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  8, 1874,  bound;  vol.4,  onboondL 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  voL 

n,  1876.  ^ 

Atidns'  Ohanoery  Reports,  vols.  1,  2,  8. 

Bacon's  Abridgement,  vols.  1,  2,  8,  4,  5,  6^  7. 
Barbour  on  sS-oflF.  *,-»->',-,«» 

Bissett  on  Partnership,  1874. 

Blackstone's  Oommentaries  (by  Benjamin)  1879. 

Brackenri<^  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice—latest 

Burge  on  Suretyship. 

Ohithr's  English  IMgest 

Crim&ial  Law  (by  Washbume),  187a 

Ourwen  on  Abstracts  of  Titie,  1866. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 
2  copies. 

Digest  of  Laws  of  U.  S.,  Brightiy,  1789  to  1867, 
1867  to  1866, 1867  to  1869,  Duplicate,  1868  to 
1870.  f        r  , 

Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  ontGuarantees. 

Foster  on  Scire  Facias,  1867. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf 's  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  8. 
Hare  on  Discovery. 

Irish  Reports^  vols.  1,  2, 1867-8. 

Irish  Reports,  Equity  series,  vol.  n,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medidne^  Ordronaux,  1869. 

Landlord  and  Tenant  (Sloane),  187a 

Laws  1869-60. 

Law  Reports  {(English),  vols.  1  to  16,  inclusive, 

1867-69. 
Law  of  Nations  VatteL 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Lone  on  Sales  of  Personal  Property. 
Lou&ana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-off. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  6th  ed. 

Orphan's  Court  ManuaL  ^ 

Oldham  &  White's  Digest,  1  voL 

Pasohal's  Annotated  Digest,  2  vols,  duplicate:. 

Peere's  Chancery  Reports,  vosL  1,  2,  3.* 

Penal  Code  1867,  Duplicates. 

Penal  Code  of  1867  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Titie,  2  vols,  in  one. 

Railway  Law  (Bonnbr),  1878. 

Ray's  Medical  Jurisprudence  of  Insanity,  1853. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1846. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870, 1873. 
Swinborne's  Treatise  on  Wills,  vols.  1,  2,  a 

The  Reporter,  Houffhtom  Osgood  &  Co..  vols. 

6,  6,  7,  8,  bound',  vols.  9  to  20,  inclusive, 

unbound. 
The  Transcript,  1873,  8  vols.,  published  in  New 

York. 
Treatise  on] 
Treatise  on! 


L  Equitv,  Fonblanques. 
I  Insamty,  Prichard. 


U.  S.  Stats,  at  Large,  vols.  1,  2,  3. 

U-  S.  Stats,  at  Large,  1861  to  1863,  and  1863  to  1867 
2  vols.,  G.  P.  Sanger. 

U.  S.  Digest,  Abbott,  voL  1,  A  to  C,  2  copies : 
voL  2,  D  to  L.,  2  copies ;  voL  3,  M  to  Y,  2 
copies;  vol.  6,  Sup.,F  to  M,  1  copy.  These 
annuaikviz.:  voL  1  to  8.  (duplicates);  9  to 
17,  single,  with  1  voL,  Table  of  Cases  and 
Equity  Digest,  voL  2. 

Warren's  Duties  of  Attorneys,  1870.  _ 
Watkins  on  Descents. 
Wellford's  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  Executors,  &a,  voL  2,  Thobault^a 
Notes. 

For  sale  at  the  Office  of  the  Washington 
Law  Reporter.  Orders  for  Law  Books  promptly 
filled  at  current  prices.    Address 

THE  WASHINeTON  LAW  REPORTER, 

508  B  St.  N.  W.9  WashingtoDj  D.  C. 
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ESTABLISHED   18/4. 


Wic  Stone  Abebt,     - 

Editor 

VOL.XVL     .        .       - 

.       .       No.  7 

WASHINGTON,  D.  a     -    - 

-    FEBRUARY  15, 1888 

The  Chinese  Izmnicrration  Ccise. 

The  Sapreme  Ooart  of  the  United  States,  on 
Monday  last,  intoned  the  decision  of  the  lower 
oonrt  in  the  Chinese  Immigration  Case,  of  the 
United  States  against  Jnng  Ah  Lung,  on  appeal 
fh>m  the  decision  of  the  Oircoit  Oonrt  of  the 
United  States  for  the  District  of  Califomia. 

The  Hon.  Ogden  Hoffman,  U.  S.  District 
Judge,  discharged  Jung  Ah  Lung  fh>m  custody 
on  a  writ  of  habeas  corpii8.  In  the  petition  for 
the  writ,  it  was  alleged  that  Jung  Ah  Lung  was 
unlawftilly  restrained  of  his  liberty  by  E.  0. 
Beed,  master  of  the  steamship  San  Pablo,  in  the 
port  of  San  Francisco,  who  refhsed  to  permit 
him  to  land,  because  of  the  flEiilure  of  Jung  Ah 
Lung  to  produce  his  custom  house  certificate,  of 
identification,  entitling  him  to  re-enter  the 
United  States  in  accordance  with  the  require- 
ments, of  the  Act  of  Congress  entitled  '*An  Act 
to  execute  treaty  stipulations  relating  to  Chi- 
nese," approved  May  6, 1882. 

Jung  Ah  Lung  kept  a  laundry  in  New  York 
city,  and  was  a  resident  of  the  United  States 
continuously  from  November,  1880,  until  about 
the  24th  of  October,  1883,  when  he  sailed  for 
Ohina  on  the  steamer  Rio  de  Janeiro.  Before 
sailing,  he  procured  from  the  collector  of  cus- 
toms of  San  Francisco  the  proper  certificate  of 
identification,  stating  his  name,  age,  occupa- 
tion, last  place  of  residence,  physical  marks,  &o. 

During  the  month  of  June,  1885,  while  on  a 
voyage  to  the  city  of  Canton,  China,  the  Junk 
upon  which  he  was  a  passenger  was  attacked 
by  pirates,  who  deprived  Jung  Ah  Lung  of  his 
certificate. 

On  the  trial  of  the  habeas  corpus  case  it  fhlly 
appeared  from  the  evidence,  that  Jung  Ah  Lung 
was  the  person  who  had  received  the  certificate 
which  remained  uncancelled  on  the  books  of 
the  custom  house.  It  was,  however,  contended 
on  tiie  part  of  the  District  Attorney,  that  the 
i^plicant  should  be  remanded  to  custody  solely 
on  the  ground  that  the  testimony  offered  could 
not  under  the  provisions  of  the  Acts  of  Con- 
gress, known  as  the  Restriction  Acts,  be  re- 
ceived in  evidence. 

On  the  part  of  the  Chinaman  it  was  contended 
that  while  the  act  entitles  the  Chinese  laborer 
to  whom  the  oertifloate  is  issued,  to  return  to 


and  re-enter  the  United  States  upon  producing 
and  delivering  the  same  to  the  collector  of 
customs,  yet  if  he  is  unfortunate  enough  to  lose 
the  certificate,  he  should  be  permitted  to  return 
and  prove  his  right  to  re-enter  by  the  original 
raster,  of  which  the  certificate  is  merely  a 
copy. 

The  loss  of  the  certificate  was  proved  by  com- 
petent testimony,  also  the  identity  of  the  pas- 
senger, and  it  was  shown  that  no  one  had  been 
produced  or  been  landed  on  the  certificate. 

The  opinion  of  the  Supreme  Court  was  ren- 
dered by  Justice  Blatchford ;  dissenting.  Jus- 
tices, Harlan,  Field  and  Lamar. 


SUPBEVE  COURT  OF  THE  UNITED  STATES. 

Bbpobtbd  by  Wm.  Stokb  Abbrt. 

HABTBAB  CORPUS— INTERSTATB  OOM- 

MBROB. 

JOSEPH  J.  SMITH,  Plaintiff  in  Error, 

V. 

THE  STATE  OF  ALABAMA. 
Decided  January  80,  1888. 

1 .  The  statute  of  Alabama  requiring  looomotive 
engineers  in  that  State  to  be  examined  and  licensed, 
by  a  boord  appointed  by  the  Oovernor  for  that  pur- 
pose, is  valid ;  and  is  not  a  regulation  of  Interstate 
Commerce  or  in  conflict  with  that  clause  of  the  Con- 
stitution of  the  United  States,  which  confers  upon 
Congress  power  to  regulate  commerce  among  the 
States. 

2.  The  power  vested  in  Congress  to  regulate  com- 
merce is  not  only  paramount  but  exclusive,  so  as  to 
withdraw  the  subject  of  such  legislation  altogether 
from  the  States. 

8.  State  legislation  may  affect  foreign  or  inter- 
state commerce  and  yet  be  permissive,  when  not  in 
conflict  with  the  regcUation  of  the  same  subject  by 
Congress. 

4.  Greneral  legislation  of  a  State,  prescribing  the 
liabilities  or  duties  of  citizens  of  a  State,  without 
distinction  as  to  pursuit  or  calling,  is  not  objection- 
able because  it  may  affect  persons  engaged  in  foreign 
or  Interstate  Commerce. 

In  error  to  the  Supreme  Court  of  the  State  of 
Alabama. 

E.  L.  RuBSBLi^  B.  B.  Boons  and  K  M.  Wat- 
son, for  plaintiff  in  error. 

T.  N.  McClbllan,  Attorney-General,  for  de- 
fendant in  error. 

STATEMENT. 

This  is  a  writ  of  error  bringing  into  review  s 
judgment  of  the  Supreme  Court  of  the  State  of 
Alabama,  affirming  a  judgment  of  the  City 
Court  of  Mobile.  The  proceeding  in  the  latter 
court  was  upon  a  writ  of  habeas  corpus  sued  out 
by  the  plaintiff  in  error,  seeking  his  discbarflpe 
ttom  the  custodv  of  the  sheriff  of  Mobue 
County,  in  that  State,  under  a  commitment  bv 
a  justice  of  the  peace  upon  the  charge  of  hand- 
ling, engineering,  driving,  and  operating  an  en- 
gine nulling  a  passenger  train  upon  the  Mobile 
and  Ohio  Railroad  used  in  transporting  passen- 
gers within  the  County  of  Mobile,  and  State  of 
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Alabama,  without  having^  obtained  a  license 
fh>m  the  board  of  examiners  appointed  bv  the 
governor  of  said  State,  in  accoraance  with  the 
provisions  of  an  act  entitled  **  An  act  to  require 
locomotive  engineers  in  this  State  to  be  ex- 
amined and  licensed  by  a  board  to  be  appointed 
by  the  governor  for  that  purpose,"  approved 
February  28, 1887,  and  after  more  than  three 
months  had  elapsed  from  the  date  of  appoint- 
ment and  qualificatibn  of  said  board.  The 
plaintiff  in  error,  upon  complaint,  was  com- 
mitted by  the  examining  magistrate  to  the  cus- 
tody of  the  sheriff  to  answer  an  indictment  for 
that  alleged  offence.  The  ground  of  the  appli- 
cation for  discharge  upon  the  writ  of  habeas 
corpus  in  the  City  Court  of  Mobile  was,  that  the 
Act  of  the  General  Assembly  of  the  State  of 
Alabama,  for  the  violation  of  which  he  was 
held,  was  in  contravention  of  that  clause  of  the 
Constitution  of  the  United  States  which  confers 
upon  Congress  power  to  regulate  commerce 
among  the  States. 

Mr.  Justice  Matthews  delivered  the  opinion 
of  the  court 

The  grant  of  power  to  Congress  in  the  Con- 
stitution to  regulate  commerce  with  foreign 
nations  and  among  the  several  States,  it  is  con- 
ceded, is  paramount  over  all  legislative  powers 
which,  in  consequence  of  not  having  been 
granted  to  Congress,  are  reserved  to  the  States. 
It  follows  that  any  legislation  of  a  State,  al- 
though in  pursuance  of  an  acknowleaged 
power  reserved  to  it,  which  conflicts  with 
the  actual  exercise  of  the  power  of  Con- 
gress over  the  subject  of  commerce,  must 
give  way  before  the  supremacy  of  the  national 
authority.  As  the  regtuation  of  commerce  may 
consist  in  abstaining  from  prescribing  positive 
rules  for  its  conduct,  it  cannot  always  be  said 
that  the  power  to  regulate  is  dormant  because . 
not  affirmatively  exercised.  And  when  it  is 
manifest  that  Congress  intends  to  leave  that 
commerce,  which  is  subject  to  its  jurisdiction, 
free  and  unfettered  by  any  positive  reflations, 
such  intention  wotdd  be  contravened  by  State 
laws  operating  as  regulations  of  commerce  as 
much  as  though  these  had  been  expressly  for- 
bidden. In  such  cases,  the  existencf^  of  the 
power  to  regulate  commerce  in  Congress  has 
been  construed  to  be  not  only  paramount  but 
exclusive,  so  as  to  withdraw  the  subject  as  the 
basis  of  legislation  idtogether  from  the  States. 

There  are  many  cases,  however,  where  the 
acknowledeed  powers  of  a  State  may  be  exerted 
and  applied  in  such  a  manner  as  io  affect  for- 
eign or  interstate  commerce  without  beinp^in-; 
tended  to  operate  as  commercial  regulations.  < 
If  their  operation  and  application  in  such  cases ; 
regulate  such  commerce,  so  as  to  conflict  with  i 
the  regulation  of  the  same  subject  by  Conflnress,  I 
either  as  expressed  in  positive  laws  or  implied 
from  the  absence  of  legislation,  such  legislation 
on  the  part  of  the  State,  to  the  extent  of  that 
conflict,  mmst  be  regarded  as  annulled.    To 
draw  the  line  of  interference  between  the  two 
fields  of  jurisdiction,  find  to  define  and  declare 
the  instances  of  unconstitutional  encroachment, 
is  a  judicial  question  often  of  much  difficulty, 
the  solution  of  which,  perhaps,  is  not  to  be 
found  in  any  single  and  exact  rule  of  decision. 
Some  general  lines  of  discrimination,  however, 


have  been  drawn  in  varied  and  numerous  deci- 
sions of  this  court.  It  has  been  uniformly  held, 
for  example,  that  the  States  cannot  by  legisla- 
tion place  burdens  upon  commerce  with  foreign 
nations  or  among  the  several  States.  **But 
upon  an  examination  of  the  cases  in  which  they 
were  rendered,"  as  was  said  in  Sherlock  v.  Ai- 
ling, 93  U.  S.,  99,  102,  "it  will  be  found  that  the 
legislation  adjudged  invalid  imposed  a  tax  upon 
some  instrument  or  subject  of  commerce,  or  ex- 
acted a  license  fee  from  parties  engaged  in 
commercial  pursuits,  or  created  an  impediment 
to  the  free  navigation  of  some  public  waters,  or 
prescribed  conditions  in  accordance  with  which 
commerce  in  particular  articles  or  between  par- 
ticular places  was  required  to  be  conducted. 
In  all  the  cases,  the  legislation  condemned 
operated  directly  upon  commerce,  either  by 
way  of  tax  upon  its  business,  license  upon  its 
pursuit  in  particular  channels,  or  conditions  for 
carrying  it  on."  ^n  that  case  it  was  held  that  a 
statute  of  Indiana,  giving^  a  right  of  action  to 
the  personal  representatives  of  the  deceased 
where  his  death  was  caused  by  the  wrongftil 
act  or  omission  of  another,  was  M)plicable  to 
the  case  of  a  loss  of  life  occasioned  oy  a  colli- 
sion between  steamboats  navigating  the  Ohio 
River  engaged  in  interstate  commerce,  and  did 
not  amount  to  a  regulation  of  commerce  in  vio- 
lation of  the  Constitution  of  the  United  States. 
On  this  point  the  court  said  (p.  103) :  "General 
legislation  of  this  kind,  prescribing  the  liabili- 
ties or  duties  of  citizens  of  a  State,  without  dis- 
tinction as  to  pursuit  or  calling,  is  not  open  to 
any  valid  objection  because  it  may  affect  per- 
sons eng^aged  in  foreign  or  interstate  commerce. 
Objection  might,  with  equal  propriety,  be  urged 
against  legislation  prescribing  the  form  in 
which  contracts  shall  oe  authenticated,  or  pro- 
perty descend  or  be  distributed  on  the  death  of 
its  owner,  because  applicable  to  the  contracts 
or  estates  of  persons  engaged  in  such  commerce. 
In  conferring  upon  Congress  the  regulation  of 
commerce,  it  was  never  intended  to  cut  the 
States  off  from  legislating  on  all  subjects  relat- 
ing to  the  health,  life  and  safety  of  their  citi- 
zens, though  the  legislation  might  indirectly 
affect  the  commerce  of  the  country.  Legisla- 
tion, in  a  great  variety  of  ways,  may  affecD  com- 
merce and  persons  eng^aged  in  it  without  con- 
stituting a  regulation  of  it  within  the  meaning 

of  the  Constitution And  it  may  be 

said  generally,  that  the  legislation  of  a  State, 
not  directed  figainst  commerce  or  any  of  its 
regulations,  but  relating  to  the  rights,  duties 
and  liabilities  of  citizens,  and  only  inditectly 
and  remotely  affecting  the  operations  of  com- 
merce, is  of  obligatory  force  upon  citizens  with- 
in its  territorial  jurisdiction,  whether  on  land 
or  water,  or  engaged  in  commerce,  foreign  or 
interstate,  or  in  any  other  pursuit"  In  that 
case  it  was  admitted,  in  the  opinion  of  the 
court,  that  Congress  might  legislate,  under  the 
power  to  regulate  commerce,  touching  the  lia- 
bility of  parties  for  marine  torts  resulting  in  the 
death  of  the  persons  injured,  but  that,  in  the 
absence  of  such  legislation  by  Congress  the 
statute  of  the  State,  giving  such  right  of  action, 
constituted  no  encroachment  upon  the  commer- 
cial power  of  Cong^ress,  although,  as  was  also 
said  (p.  103).  "It  is  true  that  the  commercial 
power  conferred  by  the   Constitution  is  one 
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without  limitation.  It  authorizes  legislation 
witli  respect  to  all  the  subjects  of  foreign  and 
interstate  commerce,  the  persons  engaged  in  it, 
and  the  instruments  by  which  it  is  carried  on." 

The  statute  of  Indiana  held  to  be  valid  in  that 
case  was  an  addition  to  and  anr  amendment  of 
the  general  body  of  the  law  previously  existing 
and  in  force  regulatdn^  the  relative  rights  and 
duties  of  persons  within  the  jurisdiction  of  the 
State,  and  operating  upon  them,  even  when  en- 
gagea  in  the  business  of  interstate  commerce. 
This  general  system  of  law,  subject  to  be  modi- 
fied by  State  leg^lation^  whether  consisting  in 
that  customary  law  which  prevails  as  the  com- 
mon law  of  the  land  in  each  State,  or  as  a  code 
of  positive  provisions  expressly  enacted^  is 
nevertheless  the  law  of  the  State  in  which  it  is 
administered,  and  derives  all  its  force  and  effect 
firom  the  actual  or  presumed  exercise  of  its 
legislative  power.  It  does  not  emanate  fVom 
the  authority  of  the  National  Government,  nor 
flow  from  the  exercise  of  any  legislative  powers 
<»nferred  upon  Congress  by  the  Constitution  of 
the  United  States,  nor  can  it  be  implied  as  ex- 
isting by  force  of  any  other  legislative  authority 
than  that  of  the  several  States  in  which  it  is  en- 
forced. It  has  never  been  doubted  but  that  this 
entire  body  and  system  of  law,  regulating  in 
£^neral  the  relative  rights  and  duties  of  persons 
within  the  territorial  jurisdiction  of  the  State, 
without  regard  to  their  pursuits,  is  subject  to 
change  at  the  will  of  the  legislature  of  each 
Stata  except  as  that  will  may  be  restrained  by 
the  Constitution  of  the  United  States.  It  is  to 
this  law  that  persons  within  the  scope  of  its 
operation  look  for  the  definition  of  their  rights 
and  for  the  redress  of  wrongs  committed  upon 
them.  It  is  the  source  of  all  those  relative  obli- 
gations and  duties  enforceable  by  law,  the  ob- 
servance of  which  the  State  undertakes  to  en- 
force as  its  public  policy.  And  it  was  in  con- 
templation of  the  continued  existence  of  this 
separate  system  of  law  in  each  State  that  the 
Constitution  of  the  United  States  was  fi*amed 
and  ordained  with  such  legislative  powers  as 
are  therein  granted  expressly  or  by  reasonable 
ioEiplication. 

It  is  among  these  laws  of  the  States,  there- 
fore, that  we  find  provisions  concerning  the 
rights  and  duties  of  common  carriers  of  persons 
and  merchandise,  whether  by  land  or  by  water, 
and  the  means  authorized  by  which  injuries  re- 
solting  from  the  failure  properly  to  perform 
their  obligations  may  be  either  .prevented  or 
redressed.  A  carrier  exercising  his  calling 
within  a  particular  State,  although  engaged  in 
the  business  of  interstate  commerce,  is  answer- 
able according  to  the  laws  of  the  State  for  acts 
of  nonfeasance  or  misfeasance  committed  within 
its  limits.  If  he  fail  to  deliver  goods  to  the 
proper  consignee  at  the  right  time  or  place,  he 
&  liable  in  an  action  for  damages  under  the 
laws  of  the  State  in  its  courts:  or  if  by  negli- 
gence in  tnmsportation  he  inflicts  injury  upon 
file  person  of  a  passenger  brought  from  anotner 
State,  a  right  of  action  for  the  consequent  dam- 
age is  given  by  the  local  law.  In  neither  case 
would  it  be  a  defence  that  the  law  giving  the 
right  to  redress  was  void  as  being  an  uncon- 
stitutional regulation  of  commerce  by  the  State. 
This,  indeed,  was  the  very  point  decided  in 
Sherlock  y.  Ailing,  above  cited.    If  it  is  com- 


petent for  the  State  thus  to  administer  justice 
according  to  its  own  laws  for  wrongs  done  and 
injuries  suffered,  when  committed  and  inflicted 
by  defendants  while  engaged  in  the  business  of 
interstate  or  foreign  commerce,  notwithstand- 
ing the  power  over  those  subjects  conferred 
upon  Congress  by  the  Constitution,  what  is 
there  to  forbid  the  State,  in  the  fUrther  exer- 
cise of  the  same  jurisdiction,  to  prescribe  the 
precautions  and  safeguards  foreseen  to  be  neces- 
sary and  proper  to  prevent  by  anticipation 
those  wrongs  and  injuries  which,  after  they  have 
been  inflicted,  it  is  admitted  the  State  has  power 
to  redress  ana  punish  ?  If  the  State  has  power 
to  secure  to  passengers  conveyed  by  common 
carriers  in  their  vehicles  of  transportation  a 
right  of  action  for  the  recovery  of  damages  oc- 
casioned by  the  negligence  of  the  carrier  in  not 
providing  safe  and  suitable  vehicles,  or  em- 
ployees of  sufficient,  skill  and  knowledge,  or  in 
not  properly  conducting  and  managing  tne  act 
of  transportation,  why  may  not  the  State  also 
impose,'  on  behalf  of  the  public,  as  additional 
means  of  prevention,  penalties  for  the  non- 
observance  of  these  precautions?  Why  may  it 
not  define  and  declare  what  particular  thinf^ 
shall  be  done  and  observed  by  such  a  carrier  in 
order  to  insure  the  safety  of  the  persons  and 
things  he  carries,  or  of  the  persons  and  property 
of  others  liable  to  be  affected  by  them? 

It  is  that  law  which  defines  who  are  or  may 
be  common  carriers,  and  prescribes  the  means 
they  shall  adopt  for  the  safety  of  that  which  is 
committed  to  their  charge,  and  the  rules  accord- 
ing to  which,  under  varying  conditions,  their 
conduct  shall  be  measured  and  judged ;  which 
declares  that  the  common  carrier  owes  the  duty 
of  care,  and  what  shall  constitute  that  negh- 
gence  for  which  he  shall  be  responsible. 

But  for  the  provisions  on  the  subject  found 
in  the  local  law  of  each  State,  there  would  be  no 
legal  obligation  on  the  part  of  the  carrier, 
whether  ex  contractu  or  ex  delicto,  to  those  who 
employ  him ;  or  if  the  local  law  is  held  not  to 
apply  where  the  carrier  is  engaged  in  foreign 
or  interstate  commerce,  then,  m  the  absence  of 
laws  passed  by  Congress  or  presumed  to  be 
adopted  by  it,  there  can  be  no  rule  of  decision 
based  upon  rights  and  duties  supposed  to  grow 
out  of  the  relation  of  such  carriers  to  the  public 
or  to  individuals.  In  other  words,  if  the  law  of 
the  particular  State  does  not  govern  that  rela- 
tion, and  prescribe  the  rights  and  duties  which 
it  implies,  then  there  is  and  can  be  no  law  that 
does  until  Congress  expressly  supplies  it,  or  is 
held  by  implication  to  have  supphed  it,  in  cases 
within  its  jurisdiction  over  foreign  and  inter- 
state commerce.  The  failure  of  Congress  to 
legislate  can  be  construed  only  as  an  intention 
not  to  disturb  what  alreadv  exists,  and  is  the 
mode  by  which  it  adopts,  ror  cases  within  the 
scope  of  its  power,  the  rule  of  the  State  law, 
which  until  displaced  covers  the  subject 

There  is  no  common  law  of  the  Umted  States, 
in  the  sense  of  a  national  customary  law,  dis- 
tinct from  the  common  law  of  Englana  as 
adopted  by  the  several  States  each  for  itself, 
applied  as  its  local  law,  and  subject  to  such 
alteration  as  may  be  provided  by  its  own  stat- 
utes. Wheaton  v.  Peters,  8  Peters,  691.  A  de- 
termination in  a  given  case  of  what  that  law  is 
may  be  different  in  a  court  of  the  United  States 
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from  that  which  prevails  in  the  judicial  tri- 
bunals of  a  particular  State.  This  arises  from 
the  circumstance  that  the  courts  of  the  United 
States,  in  cases  within  their  jurisdiction,  where 
they  are  called  upon  to  administer  the  law  of 
the  State  in  which  they  sit,  or  by  which  the 
transaction  is  governed,  exercise  an  independent 
though  concurrent  jurisdiction,  and  are  required 
to  ascertain  and  declare  the  law  according  to 
their  own  judgment  This  is  Ulusti^ted  bv  the 
case  of  Railrc^  Co.  v.  Lockwood,  17  Wallace, 
357,  where  the  oommon  law  prevailing  in  the 
State  of  New  York,  in  reference  to  the  liability 
of  commom  carriers  for  negligence,  received  a 
different  interpretation  from  uiat  placed  upon 
it  by  the  judicial  tribunals  of  the  State ;  but  the 
law  as  applied  was  none  the  less  the  law  of  that 
State. 

In  cases,  also,  arisine  under  the  lex  merca- 
toria,  or  law  merchant,  oy  reason  of  its  inter- 
national character,  this  court  has  held  itself  less 
bound  by  the  decisions  of  the  State  courts  than 
in  other  cases.  Swift  v.  Tyson,  16  Pet.,  1 ;  Car- 
penter V.  Providence  Washington  Insurance 
CJo.,  16Pot.,  496;  Gates  v.  National  Bank,  100 
U.  S.,  239 ;  Railroad  Company  v.  National  Bank, 
102  U.S.,  14. 

There  is,  however,  one  dear  exception  to  the 
statement  that  there  is  no  national  common 
law.  The  interpretation  of  the  Constitution  of 
the  United  States  is  necessarily  influenced  by 
the  fact  that  its  provisions  are  framed  in  the 
language  of  the  English  common  law^and  are 
to  be  read  in  the  light  of  its  history.  The  code 
of  constitutional  and  statutory  construction 
which,  therefore,  is  gradually  formed  by  the 
Judgments  of  this  court,  in  the  application  of 
the  Constitution  and  the  laws  and  treaties  made 
in  pursuance  thereof,  has  for  its  basis  so  much 
of  the  common  law  as  may  be  implied  in  the 
subject,  and  constitutes  a  common  law  resting 
on  national  authority.  Moore  v.  United  States, 
91  U.  S.,  270. 

The  statute  of  Alabama,  the  validity  of  which 
is  drawn  in  question  in  this  case,  does  not  fall 
within  this  exception.  It  would,  indeed,  be 
competent  for  Congress  tp  legislate  upon  its 
subject-matter,  and  to  prescribe  the  qualifica- 
tions of  locomotive  engineers  for  employment 
by  carriers  engaged  in  foreign  or  interstate 
commerce.  It  has  leffislated  upon  a  similar  sub- 
ject by  prescribing  the  qualifications  for  pilots 
and  engineers  of  steam  vessels  engaged  m  the 
coasting  trade  and  navigating  the  inland  waters 
of  the  United  States  whfle  engaged  in  commerce 
among  the  States  (Revised  Statutes,  tit  52, 
sees.  4899-4500),  and  such  legislation  undoubt- 
edly is  justified  on  the  ground  that  it  is  incident 
to  uie  power  to  regelate  interstate  commerce. 

In  Sinnot  v.  Davenport,  22  Howard,  227,  this 
court  adjudged  a  law  of  the  State  of  Alabama 
to  be  unconstitutional,  so  far  as  it  applied  to 
vessels  engaged  in  interstate  commerce,  which 
prohibitea  any  steamboat  from  navigating  any 
of  the  waters  of  the  State  without  complying 
with  certain  prescribed  conditions,  inconsistent 
with  the  Act  of  Congress  of  February  17,  1793, 
in  reference  to  the  enrollment  and  licensing  of 
vessels  engaged  in  the  coasting  trade.  In  uiat 
case  it  was  said  (p.  243) :  '*  The  whole  commer- 
cial marine  of  the  country  is  placed  by  the  Con- 
stitution under  the  regulation  of  Congress,  and 


all  laws  passed  by  that  body  in  the  regulation 
of  navigation  and  trade,  whether  foreign  or 
coastwise,  is  therefore  but  the  exercise  of  an  un- 
disputed power.  When,  therefore,  an  Act  of 
the  Legislature  of  a  State  prescribes  a  regula- 
tion of  the  subject  repugnant  to  and  inconsist- 
ent with  the  regulation  of  Congress,  the  State 
law  must  give  way,  and  this  without  regard  to 
the  source  of  power  whence  the  State  legisla- 
ture derived  its  enactment." 

The  power  might  with  equal  authority  be 
exercised  in  prescribing  the  qualifications  for 
locomotive  engineers  employed  by  railroad 
companies  engaged  in  the  transportation  of 
passengers  and  goods  among  the  States,  and  in 
that  case  would  supersede  any  conflicting  pro- 
visions on  the  same  subject  made  by  Ioceu  au- 
thority. 

But  the  provisions  on  the  subject  contained 
in  the  statute  of  Alabama  under  gonsideration 
are  not  regulations  of  interstate  commerce.  It 
is  a  misnomer  to  call  them  such.  Considered  in 
themselves,  they  are  parts  of  that  body  of  the 
local  law  which,  as  we  have  already  seen,  pro- 
perly governs  the  relation  between  carriers  of 
passengers  and  merchandise  and  the  public 
who  employ  them,  which  are  not  displaced 
until  they  come  in  conflict  with  express  enact- 
ments of  Congress  in  the  exercise  of  its  power 
over  commerce,  and  which,  until  so  displaced, 
according  to  the  evident  intention  of  Congress, 
remain  as  the  law  governing  carriers  in  the  dis- 
charge of  their  obhgations,  whether  engaged  in 
the  purely  internal  commerce  of  the  State  or  in 
commerce  among  the  States. 

No  objection  to  the  statute,  as  an  impediment 
to  the  free  transaction  of  commerce  among  the 
States,  can  be  found  in  any  of  its  special  pro- 
visions. It  requires  that  every  locomotive 
engineer  shall  have  ^a  license,  but  it  does  not 
limit  the  number  of  persons  who  may  be  li- 
censed nor  prescribe  any  arbitrary  conditions 
to  the  grant.  The  fee  of  five  dollars  to  be  paid 
by  an  applicant  for  his  examination  is  not  a 
provision  for  raising  revenue,  but  is  no  more 
than  an  equivalent  for  the  service  rendered, 
and  cannot  be  considered  in  the  light  of  a  tax 
or  burden  upon  transportation.  The  applicant 
is  required  before  obtaining  his  license  to  satisfy 
a  board  of  examiners  in  reference  to  his  know- 
ledge of  practical  mechanics,  his  skill  in  oper- 
ating a  locomotive  engine,  and  his  general  com- 
petency as  an  engfineer,  and  the  board  before 
issuing  the  licence  is  required  to  inquire  into 
his  character  and  habits,  and  to  withhold  the 
license  if  he  be  found  to  be  reckless  or  intem- 
perate. 

Certainly  it  is  the  duty  of  every  carrier, 
whether  engaged  in  the  domestic  commerce  of 
the  State  or  in  interstate  commerce,  to  provide 
and  ftimish  itself  with  locomotive  engineers  of 
this  precise  description,  competent  and  well 
qualified,  skilled  and  sober ;  and  if,  by  reason 
of  carelessness  in  the  selection  of  an  engineer 
not  so  qualified,  injury  or  loss  are  caused,  the 
carrier,  no  matter  in  what  business  engaged,  is 
responsible  according  to  the  local  law  admitted 
to  govern  in  such  cases,  in  the  absence  of  con- 
gressional legislation. 

The  statute  in  question  ftirther  provides  that 
any  engineer  licensed  under  the  Act  shall  forfeit 
his  license  if  at  any  time  found  guilty  by  thd 
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board  of  examiners  of  an  act  of  recklessness, 
careleesnefs  or  negligence  while  running  an 
en^ne,  by  wbicli  damage  to  person  or  property 
is  done,  or  who  shall  immediately  preceding  or 
during  the  time  he  is  engaged  in  running  an  en- 
gine be  in  a  state  of  intoxication ;  and  the  board 
are  authorized  to  revoke  and  cancel  the  license 
whenever  they  shall  be  satisfied  of  the  unfitness 
or  incompetency  of  the  engineer  by  reason  of 
any  act  or  habit  unknown  at  the  time  of  his  ex- 
amination, or  acquired  or  formed  subsequent  to 
it  The  eighth  section  of  the  Act  declares  that 
any  engineer  violating  its  provision^  shall  be 
l^ty  of  a  misdemeanor,  and  upon  conviction 
mflicts  upon  him  the  punishment  of  a  fine  not 
lees  than  |60  no  more  than  |500,  and  also  that 
he  may  be  sentenced  to  hard  labor  for  the 
ooonty  for  not  more  than  six  months. 

If  a  locomotive  engineer,  running  an  eneine, 
as  was  the  petitioner  in  this  case,  in  the  busi- 
ness of  tranaportinff  passengers  and  goods  be- 
tween Alabama  ana  other  States,  should,  while 
in  that  State,  by  mere  negligence  and  reckless- 
neee  in  operating  his  engme,  cause  the  death  of 
one  or  more  passengers  carried,  he  might  cer- 
tainly be  held  to  answer  to  the  criminal  laws  of 
the  State  if  they  declare  the  offence  in  such  a 
case  to  be  manslaughter.  The  power  to  punish 
for  the  offence  after  it  is  committed  oertainlv 
includes  the  pNOwer  to  provide  penalties  directed, 
as  are  those  in  the  statute  in  question,  against 
those  acts  of  omission  which,  if  performed, 
would  prevent  the  commission  of  the  larger 
offence. 

It  is  to  be  remembered  that  railroads  are  not 
natural  highways  of  trade  and  commerce.  They 
are  artificial  creations;  they  are  constructed 
within  the  territorial  limits  of  a  State,  and  by 
the  authority  of  its  laws,  and  ordinarily  by 
means  of  corporations  exercising  their  iVan- 
chises  by  limited  grants  from  the  State.  The 
places  where  they  mav  be  located,  and  the 
plans  according  to  which  they  must  be  con- 
structed, are  prescribed  by  the  legislation  of 
the  State.  Their  operation  requires  the  use  of 
instruments  and  agencies  attended  with  special 
risks  and  dangers,  the  proper  management  of 
which  involves  peculiar  knowledge,  training, 
skill  and  care.  The  safety  of  the  public  in  per- 
son and  property  demands  the  use  of  specific 
guards  and  precautions.  The  width  of  the 
gange,  the  character  of  the  grades,  the  mode  of 
oroflsing  streams  by  culverts  and  bridges,  the 
kind  of  cuts  and  tunnels,  the  mode  of  crossine 
other  highways,  the  placing  of  watchmen  and 
signals  at  points  of  special  danger,  the  rate  of 
speed  at  stations  and  through  villages,  towns  and 
dties,  are  all  matters  naturally  and  peculiarly 
within  the  provisions  of  that  law  from  the  au- 
thority of  which  these  modern  highways  of 
commerce  derive  their  existence.  The  rules 
prescribed  for  their  construction  and  for  their 
management  and  operation,  designed  to  protect 
persons  and  property,  otherwise  endangered  by 
their  use,  are  strictly  within  the  limits  of  the 
local  law.  They  are  not  per  8e  regulations  of 
commerce ;  it  is  only  when  they  operate  as  such 
in  the  circumstances  of  their  application,  and 
conflict  with  the  expressed  or  presumed  will  of 
Congress  exerted  on  the  same  subject,  that  they 
can  be  required  to  give  way  to  the  supreme  au- 
thority of  the  Constitution. 


In  conclusion,  we  find,  therefore,  first,  that 
the  statute  of  Alabama,  the  validity  of  which  is 
under  consideration,  is  not,  considered  in  its 
own  nature,  a  regulation  of  interstate  com- 
merce, even  when  applied  as  in  the  case  under 
consideration ;  secondly,  that  it  is  properly  an 
act  of  legislation  within  the  scope  of  the  ad- 
mitted power  reserved  to  the  States  to  remlate 
the  relative  rights  and  duties  of  persons  oeing 
and  acting  within  its  territorial  Jurisdiction,  in- 
tended to  operate  so  as  to  secure  for  the  public, 
safety  of  person  and  property;  and,  thirdly, 
that^  so  far  as  it  affects  transactions  of  com- 
merce among  the  States,  it  does  so  only  indi- 
rectly, incidentally  and  remotely,  and  not  so  as 
to  burden  or  impede  them,  and,  in  the  particu- 
lars in  which  it  touches  those  transactions  at  alL 
it  is  not  in  confiict  with  any  express  enactment 
of  Congress  on  the  subject,  nor  contrary  to  any 
intention  of  Congress  to  be  presumed  from  its 
silence. 

For  these  reasons,  we  hold  this  statute,  so  fax 
as  it  is  alleged  to  contravene  the  Constitution  of 
the  United  States,  to  be  a  valid  law.  The  judg- 
ment of  Uie  Supreme  Court  of  Alabama  is,  there- 
fore, aflarmed. 

Mr.  Justice  Bbadlby  dissented. 


THEODORE  H.  VETTERLEIN,  Thbodore  J. 
Vbttbrlein,  and  Bbrnhard  T.  Vbttbblein, 
Appellants, 

V. 

DEMAS  BARNES,  Assignee  in  Bankruptcy  of 
Theodore  H.  Vetterlein  and  Bemhard  T. 
Vetterlein. 

Decided  January  9,  1888. 

1.  Where  a  policy  of  life  insurance  is  by  the  as- 
sured assigned  to  one  member  of  a  firm,  to  secure  an 
indebtedness  due  the  partnership,  the  assignee  can- 
not make  a  valid  assignment  of  said  policy  to  trustees 
for  the  benefit  of  his  own  wife  and  children. 

2.  The  partnership  held  the  entire  beneficial  inter- 
est in  the  policy,  which  was  taken  out  by  the  Hssured 
to  secure  the  debt  he  owed  the  firm,  and  that  interest 
passed  to  their  assignee  in  bankruptcy. 

3.  In  the  suit  by  the  assignee  in  bankruptcy  to 
recover  the  proceeds  of  said  policy,  for  the  benefit  of 
the  firm  creditors,  his  claim  is  sustained,  to  the  ex- 
clusion of  the  said  wife  and  children,  where  the 
second  assignment  was  made  within  six  months  be- 
fore the  filing  of  the  petition  in  bankruptcy. 

4.  In  the  8uit  brought  against  the  trustees,  for  the 
purpose  of  defeating  the  trust,  the  beneficiaries  are 
not  necessary  parties  defendant ;  and  in  such  cases 
of  representation  by  trustees  acting  in  good  faith, 
the  beneficiaries  will  be  bound  by  the  judgment. 

Appeal  ttom  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

John  D.  McPhebbon,  Calderon  Cablislb 
and  T.  Mitchell  Tyno,  for  appellants. 

Jameb  K.  Hill,  Henby  T.  Wing  and  Hab- 
RiNGTON  Putnam,  for  appellee. 

Mr.  Justice  Hablan  delivered  the  opinion  of 
the  court 

In  and  prior  to  the  year  1867,  the  firm  of 
Vetterlein  &  Co.,  composed  of  Theodore  H.  Vet- 
terlein. Bemhard  T.  Vetterlein,  Theodore  J. 
Vetterlein,  and  Charles  A.  Meurer,  and  doing 
business  in  Philadelphia,  assisted  one  J.  Kin- 
sey  Taylor  by  lending  him  money  and  aocept- 
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ances.  In  the  sammer  of  that  year,  for  the 
security  of  the  firm,  Taylor  caused  his  life  to  be 
insured,  the  policies  taken  out  by  him  being 
assigned  to  Theodore  H.  Vetterlein  as  security 
for  Taylor's  liability  to  the  firm.  In  July,  1869, 
Meurer  retired  from  the  firm,  Taylor's  indebt- 
edness to  it  bein^f  at  that  time^  nearly  |50,000. 
In  December,  1869,  Theodore  J.  Vetterlein  also 
left  the  firm.  The  remaining  partners  went  on 
with  the  business,  at  the  same  place,  under  the 
same  name,  and  with  the  same  stock  of  mer- 
chandise, taken  at  valuation. 

On  or  about  the  18th  of  July,  1870,  the  poli- 
cies—which, under  some  arrangement,  had  been 
reduced  in  amount — ^were  assigned  by  Theodore 
H.  Vetterlein  to  Befnhard  T.  Vetterlein  and 
Theodore  J.  Vetterlein,  as  trustees  for  the  wife 
and  children  of  the  assignor. 

In  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  sitting  in  ' 
bankruptcy,  Theodore  H.  Vetterlein  and  Bern- 
hard  T.  Vetterlein  were  jidjudged  bankrupts. 
The  adjudication  was  made  February  7,  1871, 
upon  a  petition  of  certain  creditors  of  the  bank- 
rupts, filed  December  28,  1870. 

Taylor  died  July  1,  1871.    Due  proof  of  his 
death  was  made  by  B.  T.  Vetterlem  and  T.  J. 
Vetterlein,  and  they  were  proceeding  to  collect ; 
the  insurance  moneys,  wnen  the  present  suit ; 
was  brought  in  the  District  Court,  August  10,  { 
1871,    by   Barnes,    assignee   in  bankruptcy  of  i 
Theodore  H.  Vetterlein  and  Bemhard  T.  Vet- 1 
terlein,    against   the  bankrupts,    Theodore  J.  i 
Vetterlein,  and  the  insurance  companies.    The 
principal  object  of  the  suit  was  to  enjoin  B.  T. 
and  T.  J.  Vetterlein  from  collecting  the  amounts 
due  on  the  policies.    Barnes  contended  that,  as 
assignee  in  bankruptcy,  he  was  entitled  to  re- 
ceive these  insurance  moneys,  which  is  less  in 
amount  than  Taylor's  indebtedness  to  the  bank- 1 
ruptfi.    His  claim  was  sustained  by  the  District 
Court,  and,  upoh  appeal  to  the  Circuit  Court, 
the  decree  of  the  former  court  was  affirmed.        ! 

1.  The  District  Court  correctly  held,  upon  the 
evidence,  that  at  the  time  of  the  transfer  by 
Theodore  H.  Vetterlein  of  the  policies  in  ques- 
tion for  the  benefit  of  his  wife  and  children, 
neither  Meurer  nor  Theodore  J.  Vetterlein  had 
any  valuable  pecuniary  interest  in  the  assets  of 
the  former  firms,  and  that  the  firm  of  Vetter- 
lein &  Co.,  composed  of  Theodore  H.  Vetterlein 
and  Bernhard  T.  Vetterlein,  held  the  entire 
beneficial  interest  in  the  policies  taken  out  to 
secure  Taylor's  debts.  That  interest  passed  to 
their  assignee  in  bankruptcy. 

2.  Such  transfer— which  was  within  six  months 
before  the  filing  of  the  petition  in  bankruptcy 
— was  made  in  contemplation  of  the  insolvency 
of  Theodore  H.  Vetterlein  and  Bemhard  J.  Vet- 
terlein ;  and  according  to  the  weight  of  evidence 
the  transferees,  at  uiat  time,  not  only  had 
reasonable  cause  to  believe  that  Theodore  H. 
Vetterlein  was  acting  in  contemplation  of  insol- 
vency, but  that  such  transfer  was  made  with  a 
view  to  prevent  the  moneys  due  on  the  policies 
from  coming  into  the  hands  of  an  assignee  in 
bankruptcy. 

3.  It  is  contended  that  the  wife  and  children 
of  Theodore  H.  Vetterlein  were  indispensable 
parties,  and  that  it  was  error  to  proceed  to  a 
final  decree  without  having  them  made  defend- 
ants.   The  general  rule  undoubtedly  is,  that  aU 


persons  materially  interested  in  the  result  of  a 
suit  ought  to  be  made  parties,  so  that  the  court 
may  *'  finally  determine  the  entire  controversy, 
and  do  complete  justice  by  adjudging  all  the 
rights  involved  in  it"  Story  v.  Livingston,  13 
Pet.,  369,  375 ;  Shields  v.  Barrow,  17  How.,  130, 
139.  But  in  a  suit  brought  against  a  trustee  by 
a  straneer,  for  the  purpose  of  defeating  the  trust 
altogether,  the  beneficiaries  are  not  nec^sary 

Sarties,  if  the  trustee  has  such  powers  or  is  nn- 
er  such  obligations,  with  respect  to  the  execu- 
tion of  the  trust,  that  **  those  for  whom  he  holds 
will  be  bound  by  what  is  done  against  him,  as 
well  as  by  what  is  done  by  him."  In  such  cases 
of  representation  by  trustees,  the  beneficiaries 
will  be  bound  by  the  judgment,  **  unless  it  is 
impeached  for  fraud  or  collusion  between  him 
and  the  adverse  party."  Kerrison  v.  Stewart, 
93  U.  S.,  165,  160. 

In  Sears  v.  Hardy,  120  Mass.,  529,  the  oourt, 
after  observing  that  who  shall  be  made  parties 
to  a  suit  in  equity  cannot  always  be  determined 
by  definite  rules,  but  rests  to  some  degree  in  the 
discretion  of  the  courtj  said :  "Generally  speak- 
ing, however,  to  a  suit  against  trustees  to  en- 
force the  execution  of  a  trust,  cestui  que  trust, 
claiming  present  interests  directly  opposed  to 
those  of  the  plaintiff,  should  be  made  parties,  in 
order  that  they  may  nave  the  opportunity  them- 
selves to  defend  their  rights,  and  not  be  obliged 
to  rely  upon  the  defence  made  by  the  trustees, 
or  to  resort  to  a  subsequent  suit  aeainst  the 
trustees  or  the  plaintiff,  or  to  take  the  risk  of 
being  bound  by  a  decree  rendered  in  their  ab- 
sence." But  the  rule  is  different  where  the 
claim  of  the  plaintiff  antedates  the  creation  of 
the  trust,  and  the  suit  is  brought,  not  in  recog- 
nition or  ftirtherance  of  the  trust,  but  in  hos- 
tility to  it,  as  fraudulent  and  void.  In  Rogers 
V.  Rogers,  3  Paige,  379— which  was  a  suit  by  a 
judgment  creditor  to  set  aside  as  fr^audulent  an 
assignment  by  the  debtor  of  his  personal  estate 
in  trust  for  the  payment  of  a  debt  to  a  particu- 
lar bank,  and  to  pay  the  residue  of  the  proceeds 
thereof  to  other  creoitors  of  the  assignor — it  was 
objected,  at  the  hearing,  that  the  bank  was  not 
made  a  party  defendant  The  objection  was 
held  to  be  untenable,  the  chancellor  observing : 
"As  a  general  rule,  the  cestui  que  trust,  as  well 
as  the  trustee,  must  be  partly  especially  where 
the  object  is  to  enforce  a  claim  consistent  with 
the  validity  of  the  trust  But  where  the  com- 
plainant claims  in  opposition  to  the  assig^nment 
or  deed  of  trust,  ana  seeks  to  set  aside  the  same 
on  the  ground  that  it  is  fraudulent  and  void,  he 
is  at  liberty  to  proceed  against  the  fraudulent 
assifipee  or  trustee,  who  is  the  holder  of  the 
legal  estate  in  the  property,  without  joining 
the  cestui  que  trust"  Wakeman  v.  Qrover,  4 
Paige,  33;  Irwin  v.  Keen,  3  Whar.,  354,  356; 
Therasson  v.  Hickok,  37  Vt,  464;  Hunt  v. 
Weiner,  39  Ark.,  76;  Winslow  v.  Minnesota  & 
Pacific  R.  R.  Co.,  4  Minn.,  316;  Tucker  v.  Zim- 
merman, 61  Qeo.,  601. 

The  assignment  of  the  policies  in  question  in 
rust  for  the  wife  and  chiloren  of  the  assignor— 
the  trust  having  been  accepted — carried  with  it, 
by  necessary  implication,  authority  in  the  trus- 
tees, by  suit  or  otherwise,  to  collect  the  insur- 
ance moneys  for  the  beneficiaries.  Indeed, 
they  could  not  otherwise  have  frilly  dischargea 
the  obligations  they  assumed  as  trustees.    They 
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were  entitled  to  represent  the  beneficiaries  in 
their  claim  for  the  insurance  money,  and  were 
under  a  duty  to  defend  any  suit,  the  object  of 
which  was  to  prevent  the  discharge  of  that 
duty,  and  to  have  the  transfer  of  the  policies  set 
aside  as  fraudulent  and  void.  It  results  that 
the  wife  and  children  of  Theodore  H.  Vatterlein 
were  not  necesaary  parties  defendant 

We  perceive  no  error  in  the  record^  and  the 
decree  is  affirmed. 


Sapreme  Court  of  the  District  of  Colambia. 

GENERAL  TEBM.       • 


Rkpobtbd  bx  Fbankun  H.  Mackbt. 

WALLACE^LLIOT  &  CO. 
V. 
ERNEST  MARONEY. 
At  Law.    No.  27,419. 
r  Decided  December  12,  1887. 
-j  The    Chief  Justicb,  and  Justices  IIagneb, 
(     Jambs  and  Mbrrick  sitting. 

1.  Where  a  garnishee  holds  property  which  once 
belonged  to  the  defendant,  but  which  before  the  gar- 
nishnient  wiis  for  a  valuable  consideration  sold  to  the 
garnishee,  the  attachment  cannot  reach  it ;  and  the 
garnishee  may  intervene  in  the  proceedings  to  defend 
it  from  condemnation. 

2,  The  fact  that  such  intervener  does  not  specify 
among  his  grounds  for  moving  to  quash  the  attach- 
ment that  he  is  the  actual  owner  of  the  property  is 
not  material  if  the  affidavit  accompanying  his  motion 
expressly  disclose  such  to  be  his  ground  of  objection. 

Appeal  by  plaintiffs  from  an  order  quashing 
an  attachment. 

The  facts  are  stated  in  the  opinion. 

Abraham  &  Mayer,  for  appellants. 

Chas.  S.  Moore  and  Tho3.  M.  Fields  for  the 
intervenor,  appellee. 

Mr.  Jnstice  Haoner  deliver^  the  opinion  of 
the  court. 

The  declaration  containing  the  common 
counts  was  filed  on  the  20th  of  December,  1886, 
and  on  t|ie  same  day  an  affidavit  of  the  plain- 
tiff's a^nt,  as  the  ground  of  an  application  for 
an  attachment  against  Ernest  Maroney,  charg- 
ing that  he  was  evading  service  of  process  by 
concealing  himself  and  withdrawing  f^om  the 
District  temporarily,  accompanied  by  a  sup- 
porting affidavit  of  a  third  party.  On  the  same 
day  the  writ  of  attachment  was  issued,  and  a 
quantity  of  goods  in  the  store  which  had  been 
occupied  by  Maroney  were  seized  by  the  mar- 
shal under  the  writ. 

John  L.  Elilleen  filed  a  motion  for  leave  to 
intervene  in  the  case,  accompanied  by  his  a^- 
davit  that  seven  days  before  the  attachment 
was  issued  he  had  bought  fh>m  Maroney,  in 
good  faith,  without  notice  and  for  value,  the 
goods  so  seized  by  the  marshal ;  had  paid  for 
them  and  taken  possession,  and  received  a  bill ' 
of  sale  conveying  them  to  him,  which  had  been 
duly  recorded  on  the  same  day ;  and  that  he 
was  still  in  possession  when  they  were  so  seized. 

An  order  was  passed  allowing  him  to  inter- 
vene as  prayed ;  and  he  then  filed  a  motion  to 
rsh  the  attachment,  assigning  as  reasons :  1, 
t  the  affidavits  were  insufficient ;  2,  the  un- 
dertaking was  not  in  the  form  required  by  law ; 
and  3,  for  other  reasons  appearmg  on  the  re- 


cord. Further  affidavits  were  filed  by  Killeen 
and  by  the  plaintiff,  and  upon  hearing  the  at- 
tachment was  quashed ;  ana  the  appeal  is  fVom 
that  ruling. 

On  the  appeal  it  has  been  insisted  on  behalf 
of  the  plaintiffs,  that  Killeen  had  no  right  to  in- 
tervene ;  that  if  he  had  such  right,  he  could  not 
be  allowed  to  impeach  the  regularity  of  the  pro- 
ceedings ;  and  further,  that  if  he  had  such  right 
and  desired  to  defend  upon  the  ground  that  he 
was  tiie  owner  of  the  property,  he  was  bound 
to  specify  that  reason  in  his  motion ;  which  he 
had  omitted  to  do. 

The  fact  of  the  sale  and  conveyance  of  the 
goods  seized  is  fully  proved.  Indeed  there  is 
no  denial  by  the  plaintiffs  either  of  the  sale  and 
transfer,  or  of  his  entire  bona  fides;  although  it 
was  competent  for  them  to  impeach  the  gran- 
tee*8  title  to  the  property  as  well  upon  the  form 
as  the  honesty  of  the  transfer,  and  on  these 
grounds  to  insist  that  the  property  is  still  liable 
for  the  defendant's  debts.  Drake,  Attachment^ 
sec.  523. 

Says  the  same  author:  *' Where  a  garnishee 
holds  property  which  once  belonged  to  the  de- 
fendant, but  which  before  the  gamishmenti 
was,  for  a  valuable  consideration,  sold  to  the 
garnishee,  the  attachment  of  course  cannot 
reach  it.  It  is  no  longer  the  property  of  the 
defendant,  but  of  the  garnishee.  In  any  such 
case,  if  the  assignment  be  in  writing,  and  bear 
date  before  the  attachment,  and  there  is  nothing 
to  repel  the  presumption  that  it  bears  its  true 
date,  it  will  be  effectual  as  against  the  attach- 
ment; and  no  evidence  of  its  delivery,  or  of  its 
receipt  and  acceptance  by  the  garnishee,  before 
service  of  the  attachment  is  necessary  to  per- 
fect it  and  give  it  priority."  Id.,  sec.  622. 

The  right  of  the  actual  owner  to  intervene  in 
the  proceeding  to  defend  his  property  from 
condemnation  under  the  attachment  is  clearly 
maintainable^  as  well  upon  reason  as  authority. 
The  proceeding  by  attachment  in  the  State  of 
Maryland,  although  the  subject  of  statute  from 
the  earliest  history  of  the  Province  (1647,  chap. 
3),  had  its  origin  in  the  process  of  foreign  at- 
tachment unaer  the  custom  of  London,  the  an- 
tiquity of  which  would  iustify  its  recognition 
as  part  of  the  common  law ;  and  the  statutes 
were  merely  regulations  of  pre-existing  rights. 

It  was  said  at  an  early  day  in  that  State,  in 
construing  one  of  these  Acts  (1695,  chap.  45), 
in  the  absence  of  a  special  provision  to  that 
effect  in  the  statute,  that  '^For  an  apparent  de- 
fect in  the  proceedings  the  attachment  may  be 
quashed,  upon  suggestion  of  such  defect  to  the 
court,  either  by  the  defendant  himself,  or  a 
third  party  claiming  an  interest  in  the  property 
attached;"  and  that  ''As  the  attachment  is  a 
summary  proceeding,  every  fact  is  cognizable 
by  the  court  which  will  show  that  the  attach- 
ment issued  irregularly,  to  show  that  the  prop- 
erty attached  does  not  belong  to  the  defendant. 
Campbell  v.  Morris,  3  Harr.  &  McH.,  535. 

The  provisions  of  our  ReviseS  Statutes  were 
only  designed  to  change  the  existing  law  and 
practice  in  the  District,  so  as  to  authorize  the 
clerk  to  issue  the  attachment  without  a  previous 
warrant  from  a  judge  or  justice,  and  to  pre- 
scribe the  formalities  which  should  precede  and 
follow  the  issue  of  the  writ;  but  nothing  in 
those  sections  denies  any  previous  right  of  the 
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owner  existing  in  the  District  to  intervene  in 
the  proceeding  for  the  protection  of  his  prop- 
erty. 

In  U.  S.  V.  Howgate,  2  Mackey,  408,  Mrs. 
Houghton  was  permitted  to  file  a  petition  alleg- 
ing herself  to  be  the  owner  of  the  property  at- 
tached, ander  a  deed  execated  before  the  levy- 
ing of  the  attachment ;  and  her  motion  to  quash 
was  granted  and  the  property  restored  to  her- 
The  hardship  of  the  real  owner  being  deprived 
of  his  property  while  awaiting  the  determina- 
tion of  the  inquiry  whether  the  defendant  owes 
money  to  the  plaintiff  was  suggested  by  one  of 
the  justices  in  his  concurring  opinion,  as  a  rea- 
son why  the  owner's  right  to  interfere  should 
be  acknowledged. 

As  to  the  ol^ection  that  Killeen's  assignment 
of  reason  in  his  motion  to  quash  did  not  specify 
the  one  we  have  been  considering,  it  appears 
that  the  affidavit  accompanying  his  motion  ex-  > 
pressly  disclosed  tiiis  as  his  ground  of  objection, 
And  the  hearing  below  was  plainly  directed  to 
its  consideration ;  and  it  would  be  most  unjust 
to  reAise  to  entertain  his  reasonable  application 
upon  so  technical  a  around. 

As  the  decision  of  this  point  is  fatal  to  the  { 


attachment,  it  is  unnecessary  to  consider 
other  points  presented  in  the  argument. 
Thejudgment  below  is  affirmed. 


the 


SUPREME  COURT  OF  PENNSTLYANIA. 

REIFF  V.  McMILLER 

Absolute  oral  promise  by  the  endorser  of  a  prom- 
issory note  to  tne  endorsee,  the  holder,  before  the 
iDAturity  of  the  note,  to  pay  it  after  maturity,  is  not 
a  waiver  of,  nor  does  it  dispense  with  due  notice  of 
dishonor  by  the  maker. 

Parol  evidence  of  an  absolute  verbal  promise  by 
the  endorser  to  the  endorsee,  before  the  maturity  of 
the  note,  that  he  would  pay  it,  is  Within  the  Statute 
of  Frauds,  and  cannot  be  enforced. 

Mr.  MULVANY,  for  plaintiff  in  error. 

G.  R.  Fox,  Esq.,  for  defendant  in  error. 

Error  to  the  Court  of  Oommon  Pleas  of  Mont- 
gomery county. 

This  was  an  action  of  assumpsit  upon  a  prom- 
issory note  at  four  months,  drawn  by  Hamill  in 
&vor  of  McMiller,  and  bv  him  endorsed.  Reiff 
was  the  endorsee,  McMiller  an  accommodation 
endorser.    The  money  went  to  Hamill. 

Reiff  brought  assumpsit  against  McMiller. 
The  declaration  contained  three  counts : 

1.  The  ordinary  printed  form  of  endorsee 
against  endorser. 

2.  A  special  count,  setting  forth  the  note,  its 
endorsement,  non-payment,  etc  And  flirtner, 
that  **  before  the  note  became  due  defendant 
told  plaintiff  that  Hamill  could  not  pay  the 
note,  and  that  he,  defendant,  would  have  to  pay 
it,  and  that  he  would  pay  the  same  on  the  first 
day  of  April  then  next  ensuing.  Also  that,  be- 
fore the  note  bAsame  due  defendant  took  fh?m 
Hamill  a  Judgment  note  for  the  amount  of  the 
note  and  interest,  and  entered  the  Judgment 
thereon  to  meet  his  liability  for  the  note  in  suit, 
and  in  satisfaction  for  his  undertaking  to  pay  it." 

3.  The  third  count  was  like  the  second,  leav- 
ing out  defendant's  absolute  promise  to  pay  on 
tte  following  April  Ist 


On  the  trial  before  Sbiysbr,  P.  J.,  plaintiff 
offered  to  prove  by  a  witness  as  follows : 

"That  tne  witness  accompanied  plaintiff  to 
the  office  of  defendant  in  Norristown,  and  that 

Slain  tiff  then,  in  presence  of  the  witness,  asked 
efendant  when  he  would  be  prepared  to  pay 
the  money;  that  defendant  asked  in  replv 
whether  he  had  the  note  with  him ;  to  which 
plaintiff  replied,  yes,  and  handed  the  note  to 
him ;  that  defendant  took  it  and  then  on  look- 
ing at  it  said,  *  You  did  not  have  the  note  pro- 
tested.' Reiff  said  no,  because  you  promised  to 
pay  it.  That  defendant  then  handed  the  note 
back  to  plaintiff,  saying,  Tm  off;'  that  plaintiff 
then  asked  him,  did'nt  you  tell  me  Just  before 
the  note  was  due  that  you  would  pay  it,  that 
Hamill  could  not ;  that  you  would  have  to  pav 
it,  and  that  you  would  do  so  on  the  first  of  April 
next?  To  '*  "  '  "  "  '  "^  —  •--- ^ 
expected  l 

followed  L^  ^ ^ 

fendant  told  said  witness  that  he  had  taken  a 
Judgment  from  the  drawer  to  indemnifjr  him 
against  his  liability  on  said  note,  before  it  was 
due,  expecting  to  have  to  pay  it,  and  that 
Hamill  was  insolvent.  To  be  followed  fhrther 
by  the  record  of  the  said  Judgment,  and  bv 
proof  that  at  the  maturity  of  the  note  Hamill 
was  utterly  insolvent 

Defendant  objected  to  the  evidence,  and  it 
was  rejected  by  the  court,  and  the  Jury  directed 
to  find  a  verdict  for  defendant. 

Plaintiff  took  this  writ  of  error. 

Opinion  by  Woodward,  0.  J. 

Vfh&t  the  learned  Judge  said  in  rejecting  the 
plaintiff's  evidence  sufficiently  rules  the  case  as 
presented  in  the  first  count  of  the  plaintiff's 
narr. 

The  other  counts  are  upon  the  oral  promise 
of  the  defendant,  and  they  do  not  allege  an  ac- 
ceptance of  that  promise  in  a  manner  to  con- 
summate a  contract ;  and  if  they  did  it  would 
be  but  a  parol  contract  to  pay  another's  debt, 
which,  since  our  Act  of  April  26th,  1865,  cannot 
be  enforced.  On  every  ground  we  think  that 
the  ruling  was  right  and  the  iudgment  is  ac- 
cordingly affirmed.— ieflfai  Intelligencer, 


LOUISIANA  SUPREME  COURT. 


ABSTRACT. 

TISSOT  V.  GREAT  SOUTHERN  TELE- 
PHONE AND  TELEGRAPH  CO. 


•  December  5, 1887. 

In  this  case  it  was  held,  that  a  company  which 
undertakes,  under  a  contract  with  a  municipal 
corporation,  to  do  a  work  of  public  improve- 
ment, such  as  laying  a  fire-alarm  telegraph,  has 
no  right  to  invade  the  premises  of  an  abutting 
proprietor  and  cut  off  limbs  of  trees  overhang- 
ing the  sidewalk,  and  which  do  not  obstruct  the 
use  of  the  sidewalk,  or  when  the  posts  and  wires 
could  have  been,  with  less  or  no  inconvenience, 
located  elsewhere.  The  court  said :  *'  It  is  to.be 
noted,  that  the  property  in  the  instant  case  is 
situate  in  the  suburban  or  rural  part  of  the  city, 
in  front  of  a  water-course,  known  as  a  'BayoOy' 
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and  that  right  next  to  the  trees,  on  the  street 
side,  there  exists  a  small  sidewalk  of  between 
two  and  three  feet  in  width.    To  those  who  live 
in  this  climate,  particularly  daring  the  hot  sum- 
mer monUis,  when  the  thermometer  points  to 
about  100,  if  not  more,  it  would  be  needless  to 
argue  that  the  overhanmig  of  branches  of  mag- 
nolia tareee  on  such  sidewalk,  is  no  nuisance, 
but  on  the  contrary  actually  proves  of  great  re- 
lief^ not  only  against  the  heat,  but  also  some- 
times even  against  the  rain  itself.    The  court 
can  take  judicial  notice  of  the  fact  that  on  many 
sidewalks  in  the  city  and  its  suburbs  or  out- 
skirts, there  has  been  planted  a  number  of  trees, 
and  it  knows  that  this  is  done  with  the  special 
sanction  of  the  municipal  authorities,  though 
subject  to  its  good  pleasure  alone.    Jew.  Dig., 
519.    .    .    .    'Die  defendants  have  called  our 
attention  to  what  was  said  in  the  case  of  the 
Earl  of  Lonsdale,  2  Bam.  &  C,  302,  by  Mr.  Jus- 
tice Best,  and  which  is  to  the  effect  that  the  per- 
mitting: the  branches  of  trees  to  extend  so  far 
beyond  the  soil  of  the  owners  of  the  trees  is  an 
unequivocal  act  of  negligence,  which  the  in- 
iured  party  may  abate  without  notice ;  but  the 
kamea  justice  adds  that  the  security  of  lives 
and  property  may  sometimes  require  so  speedy 
a  remedy  as  not  to  allow  time  to  call  on  the  per- 
son on  whose  property  the  nuisance  has  arisen 
to  remedy  it,  and  that  in  all  other  cases  persons 
should  not  take  the  law  into  their  own  hands, 
but  follow  the  advice  of  Lord  Hale  and  appeal 
to  a  court  of  justice.    It  may  well  be  that  under 
the  circumstances  under  which  the  litigation 
arose,  the  learned  justice  thought  himself  au- 
thorized to  announce  what  he  deemed  to  be  a 
principle,  but  firom  his  own  language  the  course 
could  only  be  justified  when  security  to  life  and 
property  would  require  a  speedv  remedy.    .    .   . 
Mao,  by  mere  accident,  the  limbs  of  the  trees  on 
plaintins'  property  been  detached   therefrom 
and  fallen  across  the  sidewalk,  remaining  there 
so  as  to  prevent  the  use  of  it  by  wayfarers,  there 
18  no  doubt  that  the  city,  or  any  person  injured, 
could  have  had  the  right  (the  obstruction  proving 
a  nuisance,  the  necessary  remedy  having  to  be 
applied  at  once)  to  remove  it,  some  way  or 
other,  without  any  notice  to  the  pwiprietor  of 
the  threes,  even  had  it  been  necessary  to  enter 
apon  the  premises,  as  an  indispensable  means 
to  aooomplish  the  removal,  but  doing  no  more 
damago  than  would  be  essential  to  effect  the 
object,  remaining  liable  for  any  wanton  or  un- 
called-for injury.    The  existence  of  the  emer- 
gency alone  would  justify  the  interference.    9 
tJ.  S.  D^.,  *  Nuisance  '  p.  649,  Nos.  62,  63.  67,  68: 
Cooley  Torts,  47.    It  is  upon  this  principle,  that 
while  recoenizing  the  rignts  of  the  defendant  to 
pat  up  poles  and  run  wires  thereon,  this  court 
has,  in  the  Irwin  ease,  37  La.  Ann.,  67,  relieved 
the  defendant,  because  the  right  had  been  exer- 
cised with  as  little  inconvenience  as  possible  to 
ttke  plaintifiBs  and  to  the  public.    The  argument 
is  fallacious,  and  a  beggings  of  the  question  that 
in  this  case,  although  the  hmbs  were  not  strictly 
a  nuisance,  they  were  obstacles  in  the  way  of  a 
public,  necessary  improvement,  which  had  to  be 
instantly  removed ;  for  it  is  not  shown  that  it 
was  actually  impossible  to  put  up  the  posts  and 
run  the  wires  at  any  other  place  or  otherwise 
thBn  through  the^ace  occupied  by  the  branches 
and  the  foliage.    It  is  apparent,  f^om  an  inspec- 


tion of  the  map  or  plat  in  evidence,  that  it  would 
have  been  easy  to  have  planted  the  telegraph 
posts,  and  run  the  wires  on  them,  on  the  other 
side  of  the  street,  or  on  the  embankment  of  th« 
bayou,  without  interfeiing  with  the  tow-path 
used  for  cordelling  schooners  and  other  crafts 
up  and  down  the  water-course.  It  is  likewise 
manifest,  that  even  if  the  posts  could  not  have 
been  erected  elsewhere,  there  existed  no  reason 
whatever  to  cut  off  the  limbs  of  the  trees,  so  as 
to  leave  in  the  foliage  an  open  space  ranging 
from  twenty-five  to  forty  feet  in  circumference, 
or  eight  to  thirteen  feet  iu  diameter,  for  the 
mere  purpose  of  running  through  tl^at  space  an 
almost  imperceptible  wire.  .  .  .  It  is  evi- 
dent that  the  plaintiffs  have  sustained  injury  in 
the  wanton  invasion  of  their  premises,  in  the 
unjustified  destruction  of  their  property,  in  the 
deprivation  of  material,  physical  and  moral  en- 
joyment, in  the  endurance  of  aggrieved  feelings 
and  in  the  apprehension  of  a  possibly  irremem- 
able  wrong,  for  all  of  which  they  are  entitled  to 
compensatorv  damages.  The  evidence  shows 
the  value  of  the  trees,  what  it  would  cost  to  re- 
place them,  how  long  it  would  take  for  the 
newlv-planted  trees  to  acquire  the  size  of  those 
mutilated.  It  establishes  that  these  were  orna- 
ments of  the  property,  planted  by  Mrs.  Tissot 
It  does  not  put  a  vtuue  upon  the  disappoint- 
ment, mortification  and  other  sufferings  of  the 
plaintiffs,  as  such  things  cannot  be  sidd  to  be 
measurable  and  appreciable  in  dollars,  though 
when  there  has  been  a  mental  endurance  some 

.  .  .  We  deem  that  under  the  circumstances 
the  damage  done  is  daily  being  repaired,  and 
that  in  the  course  of  time  it  will  hardly  be  per- 
ceptible, so  that  the  original  condition  of  thmgs 
will  be  ftilly  restored.  We  do  not  think,  how- 
ever, in  the  absence  of  any  fixed  rule  for  the  al- 
lowance of  such  damages,  that  the  plain tifiEk  are 
entitled  to  recover  the  amount  allowed  below. 
It  is  therefore  adjudged  and  decreed,  that  the 
judgment  of  the  lower  court  be  amended  so  as 
to  allow  the  plaintiffs  |400,  instead  of  |750.  See 
Memphis  Bell  Telephone  Co.  v.  Hunt,  16  Lea, 
466;  S.  C,  67  Am.  Rep.,  237,  to  same  effect— 
Albany  Law  Journal, 


THE  COURTS. 


Supreme  Court  of  the  United  States. 

February  18. 

491.  The  U.  S.  V.  Jung  Ah  Lung.  Decree  al&rmed  and  case 
remanded. 

lao.  Mtmson  t.  The  Mayor  of  New  York ;  and  161.  The 
Mayor  of  New  York  v.  Munson.    Decree  reversed. 

154.  The  U.  8.  v.  The  BritiBh  Steamer  Strathairly  etc.  Decree 
reversed  and  case  remanded. 

187.  Thornton  v.  Schreiber.  Judgment  reversed  with  costs 
and  case  remanded. 

490.  PhilUps  et  al.  v.  The  Mound  City  and  Water  Aslsocia- 
tion  et  al.    Dismissed  for  want  of  jurisdiction. 

166.  The  Glacier  Mountain  Silver  Mining  Co.  ▼.  Willis  et 
al.  Ordered  that  farther  consideration  of  motion  to  reinstate 
be  pNMtponed  until  March  19. 

Order.— The  Reporter  having  represented  that,  owing  to 
the  number  of  decisions  at  the  term,  it  will  be  impracticable 
to  put  the  reports  in  one  volume,  it  Is  therefore  now  here 
ordered  that  he  publish  an  additional  volume  in  this  year, 
pursuant  to  section  681  of  the  Revised  Statutes. 

1152.  Baines  et  al.  v.  Dodge  et  al.    Dismissed  with  costs. 

312.  The  Mexican  National  Construction  Co.  v.  Beusens ; 
and  324.  The  Same  v.  Frye.    Dismissed. 

142.  Spencer  et  al.'v.  McMaster.  Judgm^.  pf  dismissal 
lYacated  and  case  restored  to' the  docket. 
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Cegal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Covirt  Business. 
February  17th,  1888. 

In  the  matter  of  the  Estate  of  PoUy  Y.  Brownall,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testoment 
and  ror  Letters  of  Administration  c.  t.  a.  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  Temperance  P. 
Reed. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  16th  day  of  March,  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  the  said  will  should  not 
be  proved  and  admitted  to  Probete  and  Letters  of  Adminis- 
tration c.  t.  a.  on  the  Estate  of  the  said  deceased  should  not 
issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

8       Test:  DOR8EY  CLAQETT,  Register  of  WUls. 

F.  D.  McKenney,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  PSfRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  17th,  1888. 

In  the  case  of  John  Marbury,  jr..  Administrator  c.  t.  a.  of 
Harriet  H.  Marbury,  late  of  Washington  County,  in  the  District 
of  Columbia,  decea.sed,  the  Administrator  c.  t.  a.  aforesaid  has, 
with  the  approval  of  the  Court,  appointed  Friday,  the  16th 
day  of  Marcn,  A.  D.  1888,  at  eleven  o'cloek  a.  m.,  ror  makins 
pa]rment  and  distribution  under  the  Court's  direction  ana 
control,  when  and  where  ali;creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorised,  with  their  claims  against  the  estate  properly 
vouched :  otherwise  the  Administrator  c.  t.  a.  wHl  take  the 
benefit  or  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

8         Test.  DORSET  CLAQETT,  Register  of  Wills. 

No.  2557.  Ad.  D.  13.    J.  Carter  Marbury,  Proctor. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Oolumbiar  hath 
obtained  fh>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Adminis&ation  on  the  personal  Estate  of  Bernard  Overman, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  17th  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  nrom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  17th  day  of  February,  1888. 
8       ELIZABETH  OVERMAN.  Adm'x,  937  M  St.  n.  w. 

No.  2961.    Ad.  D.  13.     Wm.  E.  Edmonston,  Proctor. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  of- Administration  on  the  personal  estate  of  William 
Clabaugh,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  e^oibit  the  same,  Mrith  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  14th  day  of  February 
next:  they  may  otherwise  by  law  be  excluded  m>m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  14th  day  of  February,  1888. 
8  EJDWIN  B.  HAY,  Adm'r,  1426  N.  Y.  ave. 

No.  2989.    Ad.  D.  18. 


THIS  IS  TO  OIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Richard 
Nichlas,  late  of  the  District  of  Columbia,  deceased. 
'  All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8rd  davof  February 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  Srd  day  of  February,  1888. 
8  GUY  CARLTON,  Adm'r,  1740  14th  st.  n.  w 

No.  2970.    Ad.  D.  18.    Filhnore  BeaU,  Proctor. 


€t%al  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBJA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

February  l&h,  1888. 

In  the  case  of  Noble  D.  Larner,  Executor  of  Mariiaret 
Kennedy,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  16th  day  of 
March,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con* 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney,  duly  author- 
ized, with  their  claims  against  the  estate  properly  vouched  ; 
otherwise  the  Executor  wiU  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weelu  in  the  Washington  Law  Reporter  previous  to  the 
said  day. 

8        Test:  DORSEY  CLAGETT,  Register  of  Wills. 

No.  2588.    Ad.  D.  13.    John  B.  Larner.  Proctor. 

THIS  IS  TO  OIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  IMstrict  of  Columbia* 
holding  a  Special  Term  for  Orphans'  Court  businera,  Letters 
of  Administration  on  the  personal  estate  of  Otis  P.  G.  Clarke, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  February 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  February,  1888, 
8  CHAS.  W.  FITT8,  Adm'r.  1006  F  St.  n.  w. 

No.  2990.    Ad.  D.  18.    R.  D.  Mussey.  Proctor. 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  frx>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Terra  for  Orphans'  Court  business.  Letters 
TestamentaiT  on  the  personal  estate  of  William  Curtis  Costin, 
late  of  the  District  or  Columbia,  deceased. 

All  persons  bavins  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there^ 
of,  to  the  subscriber,  on  or  before  the  9th  day  ot  February 
next ;  they  may  otherwise  by  law  be  excluded  ft^m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  February,  1888. 
8  LUCY  G.  M.  COSTIN,  Bx'x,  315  11th  st,  s.  e. 

No.  2966.    Ad.  D.  13.    Bryson  TUley,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  10th,  1888. 

In  the  case  of  Benjamin  F.  Leigh  ton.  Administrator  of  Se- 
bastean  de  Lassa,  late  of  Havana,  Cuba,  dec'd,  the  Adminis- 
trator aforesaid  has,  with  the  approval  of  the  Court,  appointed 
Friday,  the  2d  day  of  March.  A.  D.  1888,  at  11  o'clock  a.  m., 
for  making  payment  and  distdbution  under  the  Court's  direc- 
tion and  control :  when  and  where  all  creditors  and  persons 
entitled  to  distributive  shares  (6r  l^fades)  or  a  residue,  are 
hereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Administrator  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  Law  Reporter  previous  to  the 
said  day.  

7      Test:  DORSEY  CLAGETT,  Register  of  Wills. 

No.  2620.    Ad.D.18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  8th  day  of  February,  1888. 
Nannie  Risque  Wilson       ^     i^^  ^q  ^g 
Elizabeth  >.  Risque  et  alt.  r    Bqiity  Docket  27. 
On  motion  of  the  plaintiff,  by  Messrs,  Gordon  &  Gordon, 
her  solicitors,  it  is  ordered  that  the  defendant,  Carey  Jacque- 
line Risque,  infont,  cause  her  appearance  to  be  entered  here- 
in on  or  before  the  first  rule-day  occurring  forty  days  after 
this  day ;  otherwise  the  cause  will  be  proceeded  Mrith  as  in 
case  of  default. 

The  object  ot  this  suit  is  to  vest  in  the  plainUlT  in  fee,  pari 
oflotl96,  inBeatty  &  Hawkins'  addition  to  Georgetown, 
District  of  Columbia,  bcwrioninfiT  on  South  side  of  5th  street, 
at  a  point  188  feet  east  from  Frederick  street,  and  run  east 
on  5th  street  25  feet,  thence  south  150  fieet,  thence  west  26 
feet,  thence  north  150  feet  to  banning. 
By  the  Court.  E.  F.  BINGHAM,  Chief  Justice,  Ac 

A  true  copy.    Test ;  R.  J.  Meigs,  Clerk.  Ac. 

7  By  M.  A.  Clancy,  Ass'i  Clerk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  13th  day  of  Febmary,  1888. 
Elizabeth  AHschuh       )      , 

▼.  >    No.  10,888.    Docket  37. 

Frank  6.  Altschuli.      J 


On  motion  of  the  plaintiff;  by  Mr.  D.  W.  Glassie,  her 
■oUcitor,  it  is  ordered  that  the  defendant,  Frank  G.  Altschuh, 
ttose  his  appearance  to  be  entered  herein  on  or  before  the 
mt  mleKlay  oocnrring  forty  days  after  this  day ;  otherwise 
the  caone  wfll  be  proceeded  with  as  in  case  of  defkolt. 

The  object  of  this  suit  is  absolute  divorce. 

^the  Oonrt.  B.  F.  BINGHAM,  Chief  Justice,  Ac 

True  copy.    Test:  R.  J.  BIbios,  Clerk. 

e  By  H.  W  HoDOBS,  A8s»t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBM. 
ThelOCh  day  of  February,  1888. 
Charles  Walter  ) 

▼.  }     No.  10,851.    Docket  27. 

SelesMn  ScMomberg.) 
On  motion  of  the  pUintifl;  by  Mr.  Duhamel,  his  solicitor. 
It  is  ordered  that  the  defendant,  Joseph  Williams,  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
dar  occurring  forty  days  after  this  day ;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  object  oi  this  suit  is  to  sul^Ject  the  equitable  estate  of 
the  Adas  Israel  Hebrew  Congregation  in  part  of  lot  6,  square 
487,  to  Judgment  at  law. 
]^the  a>nrt.  W.  8.  COX,  Justice,  &o. 

True  copy.    Test :  R.  J.  Mbigs,  aerk,  Ac. 

7  By  L.  P.  WnxiAMS,  Ass't  Clerk. 

THIS  IS  TO  GIVE  NOTICE,  ' 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftx>m  the  Supreme  Court  of  the  District  ot 
Oolumbia,  holding  a  Special  Term  for  Orphans*  Court  bus- 
neas.  Letters  Testamentary  on  the  personal  estate  of  Ellery 
C.  Fortf,  late  of  the  District  of  Columbia,  deceased. 

AB  persons  having  claims  against  the  said  deceased  are 
heretty  warned  to  exhibit  the  same,  with  the  vouchers  thero- 
ot,  to  the  subscriber,  on  or  before  the  7th  day  of  February 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  7th  day  of  February,  1888. 
7  JULIA  A.  FORD,  Ex»x, 

No.  tt7».    Ad.  D.  18.  603  Maple  ave.,  Le  Droit  Park. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  10th  day  of  February,  A.  D.  1888. 
Cterlea  A.  Bradford  et  al.. 

Complainants, 

AMa'CasteU  et  aU 

Defendants. . 

On  motion  of  the  complainant  by  Messrs.  Neill  Dumont 
and  Reginald  FendaU,  their  solicitors,  it  is  ordered  that  the 
defendants,  Anna  Castell,  WiUlam  Nokes.  George  W.  Nokes.  Jr., 
an  infhnt,  and  Matilda  C.  Nokes,  an  infitnt,  cause  their  ap- 
ncarance  to  be  entered  herein  on  or  before  the  first  mle- 
d^  occurring  forty  days  after  this  day ;  otherwise  the  cause 
wfll  be  proceeded  with  as  in  case  of  default. 

Hie  object  of  this  suit  is  to  divest  the  defendants  of  any 
title  to  the  lot  of  ground  No.  26,  and  the  south  20  feet  e% 
inches,  from  front  to  rear,  of  lot  25,  in  square  No.  990,  tn  the 
city  of  Washington,  District  of  Columbia,  and  remove  from 
the  complainant  Charles  A.  Bradford's  title  thereto,  a  cloud 
thereon  arising  from  a  defect  in  a  deed  from  Edward  O. 
Qsstell  and  others  to  Barzilla  C.  Betts,  dated  September  24th, 
1864,  and  recorded  among  the  Land  Records  of  said  District, 
m  Lit>er  C.  T.  No.  56,  fol.  84. 

By  the  Court.  W.  8.  COX«  Justice,  &o. 

True  copy.    Test :  R.  J.  Mmos,  Clerk,  &c. 

7  By  M.  A.  Cukucv,  Ass't  Clerk. 

7HIS  IS  TO  aiVB  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  William 
PveeN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of to  the  subscriber,  on  or  before  the  Sd  day  of  February 
next :  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit <^the  said  estate. 

Given  under  my  hand  this  3d  day  of  February,  1888. 
7        JOHN  J.  PUBCELL,  Adm'r,  1458  R.  I.  ave.  n.  w. 

Wm.  J.  MiUer,  Proctor. 


No.  10,959. 
Equity  Docket  27. 


Cegol  Noiites. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business, 
February  11th.  1888. 

In  the  matter  of  the  Estate  of  Susan  Walker,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
andfor  Letters  of  Administration  c  t.  a.  on  the  Estate  of 
the  said  deceased,  has  this  day  been  made  by  Bei^jamin 
Butterworth. 

All  persons  interested  are  hereby  notified  to  appear  In  thfa 
Court  on  Friday,  the  2d  day  of  Biarch,  1888.  neon,  at  eleven 
o'clock  a.  m.,to  show  cause  why  the  said  Will  should  not  be 
proved  and  admitted  to  Probate,  and  Letters  of  Administra- 
tion c.  t.  a.  on  the  estate  of  the  said  deceased  should  not  issue 


aaprayed. 

Provided  a  copy  <  _^    

three  weeks  in  the  Washington  Law  Reporter  ][>reviou8  to 


ovided  a  copy  of  this  order  be  published  once  a  week  for  * 


the  said  day. 
By  the  Court. 
7        Test: 


W.  8.  COX,  Justice. 
DORSET  CLAGETT,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
February  10th,  1888. 

In  the  matter  of  the  Estate  of  Thomas  Duke,  late  of  Wash- 
ington, D.  C,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Tetamentary  on  the  Estate  of  the  said  de- 
ceased has  this  day  been  made  by  Bailie  D.  Duke. 

Ail  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  2d  day  of  March  next,  at  1  o'clock  p.  m., 
to  show  cause  why  the  saia  Will  should  not  be  provea  and 
admitted  to  Probate,  and  Letter*  Testamentary  on  the  ee>. 
tate  of  the  said  deceased  should  not  issue  aa  prayed. 

Provided  a  copy  of  this  order  be  publishea  three  times  in 
the  Washington  Law  Reporter  and  once  in  the  Washington 
Post  previous  to  the  said  day. 

B^  the  Court.  W.  S.  COX,  Justice. 

7        Test:  DOR8EY  OLAGBTT,  Register  of  Wills. 

J.  Thomas  Sothoron,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  9th  day  of  February,  1888. 
Satan  Evallne  Murray ) 

▼.  I     No.  10,988.    Equity  Docket  27. 

Mary  W.  Joyce  et  al.  ) 
On  motion  of  the  plaintiiT,  by  Bir.  Chas.  A.  EUiot,  her 
solicitor,  it  is  ordered  that  the  defendants,  Robert  H.  Ward 
and  James  A.  Ward,  cause  their  appearance  to  be  entered ' 
herein  or  on  before  the  first  rule^lay  occurring  forty  days 
after  this  4v ;  otherwise  the  canse  will  be  proceeded  with 
as  in  case  oTdefault. 

The  object  of  this  suit  is  to  appoint  a  trustee  under  a  deed 
of  trust,  in  place  of  William  H.  ward,  deceased. 
By  the  Court :                             W.  S.  COX,  Justice,  Ac 
True  copy.    Test :         R.  J.  Mxigs,  Clerk,  Sto, 
7 By  M.  A.  Clancy,  Asst  Clerk. 

THIS  IS  TO  aiVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letter* 
of  Administration  on  the  personal  estate  of  Thomas  Lawraton 
RIgoSf  i«te  of  the  District  of  Columbia,  deoeased. 

All  persons  having  claims  against  the  said  deoeased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  Or  before  the  8d  day  of  Februarv 
next:  they  mar  otherwise  by  law  be  excluded  from  au 
benefit  of  the  said  estate. 

Oiven  under  my  hand  this  8d  day  of  February,  1888. 
7  E.  FRANCIS  RIGGS,  Adm'r. 

No.  2971.    Ad.  D.  18.   Jno.  Selden,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Businesa. 

Februarv  8d,  1888. 

In  the  case  of  William  J.  Miller.  Executor  of  Ellen  Owen, 
deceased,  the  Executor  afbresaid  has,  with  the  approv- 
al of  theCourt,  appointed  Friday,  the  2d  day  of  Maitm,  A. 
D.  1888,  at  11  o'clock  a.  m.,  for  making  payment  and  distril^ 
ution, under  the  Court's  direction  and  control;  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue,  aie  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorised,  with  their 
claims  against  the  estate  properlv  vouched;  otherwise  the 
Executor  will  take  the  benefit  of  the  law  aninst  them. 

Provided  a  copy  of  this  order  be  pubUshea  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

6        Test :       DORSET  CLAGETT,  Registor  of  Wills. 

No.  2601.    Ad.D.  18.    Oarusi  A  Miller,  Prootois. 
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7HIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  bath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding-  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Joseph  Kleindienst, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  haviuff  claims  a^rainst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  10th  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene 
fit  of  the  said  estate. 

Given  under  my  hand  this  lOth  day  of  February,  1888. 

7  M.  E.  KLBIiNDlENST,  Adra'x,  3418  M  »t.  n.  w. 
Randolph  Coyle,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  th^  District  of  Columbia, 
holding  a  Special  Term  for  Orphaus'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Henry  Smith, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchersihere- 
of,  to  the  subscriber,  on  or  before  the  10th  day  of  February 
next;  they  may  otlierwise  by  law  be  excluded  from  all 
benefit  of  the  said  esti^te. 

Given  under  my  hand  this  10th  day  of  February,  1888. 

8  FRANK  H.  OVER,  Ex'r,  424  1st  at.  s.  e. 
No.  2823.    Ad.  D.  13.    Birney  &  Birney,  Proctors. 


£cgal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  February,  1888. 
Thomas  McGiil, 


Amanda  A.  Witherow  et  al. 


No.  10,918. 
Equity. 


Docket  27. 


Hugh  Cameron. 

On  motion  of  the  plaintlffis,  by  Messrs.  Edwards  &  Bar- 
nard, their  solicitors,  it  is  ordered  that  the  defendant,  Hugh 
Cameron,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  da^  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

Tlie  object  of  this  suit  is  to  perfect  the  title  of  complainants 
to  the  west  twenty-five  (25)  feet  firont,  of  lot  number  two  (2), 
in  square  thirty-three  (33),  in  Washington  city,  D.  C. 

By  the  Court.  W.  8.  CX>X,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Meios,  Clerk,  &c. 

6  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  8th  day  of  February,  1888. 

DaiUel  McLaughlin        ) 

V.  [    No.  10,871.    Equity  Docket  27. 

Peter  Mclntire  et  al.  ) 
On  motion  of  the  plaintifif,  by  Mr.  Frank  T.  Browning, 
his  solicitor,  it  is  ordered  that  the  defendant,  John  W 
Lumsden,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule^y  occurring  forty  davs  after  this  day; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  to  wind  up  the  affairs  of  the 
Twelfth  Building  Association  of  Georgetown,  D.  C,  and  for 
the  apix>intment  of  a  receiver. 
By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test :       R.  J.  Mmos,  Clerk,  &c. 
6  _  By  M.  A.  Clancy,  Ass't  Clerk. 

^liTTHE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
William  Lord,  for  the  use  of 
W.  W.  KIrby, 

V. 

Patrick  O*0onnoghue  et  al. 
L.  Cabell  Williamson,  trustee  herein,  having  reported  the 
sale  of  sub-lot  33,  in  square  749,  to  Michael  Horan,  for  $444, 
and  the  sale  of  sub-lots  34  ond  35,  in  square  749,  to  Rudolph 
Qoldschmid,  for  $816.  V^ ;  and  also  the  sale  of  sub-lots  38,  89, 
40  and  41,  to  Rudolph  Godschmid,  for  f  1,496,  all  ot  said  lots 
being  in  Patrick  On>>nnoghne's  subdivision  of  said  square 
749,  m  the  city  of  Washington  and  District  of  Columbia,  it  is. 
tills  7th  day  of  Februarv,  1888,  by  the  Court  ordered,  that 
said  sales  be  ratified  and  confirmed,  unless  cause  to  the  con- 
trary thereof  be  shown  on  or  before  the  12th  day  of  March, 
1888. 

Provided  a  copy  of  this  order  be  published  in  "The 
Washington  Law  Reporter."  once  a  week  for  three  succes- 
sive weeks  befbre  to  the  said  12th  day  of  March,  1888. 

W.  8.  COX,  J. 
A  true  copy.   Test:       R.  J.  Mmos,  Clerk. 
6  By  M.  A.  Clancy,  Ass't  Clerk. 


No.  8,429.    Equity. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  lOth,  1888. 

In  the  case  of  Benjamin  F.  LciRhton,  Administrator  of 
Baron  Kossel.  late  of  Havana.  Cuba,  deceased,  the  Ad- 
ministrator aforesaid  has,  with  the  approval  of  the  Court, 
appointed  Friday,  the  2nd  dfty  of  March,  A.  D.  1888,  at 
11  o^clock  a.  m.,  for  making  pavment  and  distribn- 
tion  under  the  court's  dii-ection  and  control ;  when  and 
where  all  creditors  and  persons  entitled  to  distribu- 
tive shares  (or  legacies)  or  a  residue,  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  agaimt  the  estate  properly 
vouchetl;  otherwise  the  administrator  will  take  the  bene- 
fit of  the  law  against  them. 

Providetl,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

7         Teat:  DORSET  CLAGETT,  Register  of  Wills. 

No.  2521.     Ad.  D.  13. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans' Court  Business. 

February  3rd.  188S. 

In  the  case  of  Mary  H.  J.  Bush  and  Willard  Saulsbury,  |r.. 
Executors  of  M  iria  S  Thomson,  deceased,  the  Executors  afore- 
said have,  with  the  approval  of  the  Court,  appointed  Friday, 
the  4th  day  of  May,  A.  D.  1888,  at  11  o'clock  a.  m.,  for 
making  payment  and  distribution,  under  the  Court's 
direction  and  control ;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
due, are  hereby  notified  to  attend  in  person  or  by  agent  or 
attorney  duly  authorised,  with  their  claims  against  the 
estate  properly  voucheJ;  otherwise  the  Elxecutors  will 
take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  he  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  prevoius 
to  the  said  day. 

6  Test.         DORSET  CLAGETT,  Register  of  Wills. 

No.  2722.  Ad.  D.  13. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
February  3rd,  1888. 

In  the  case  of  Mary  H.  J.  Bush  and  Willard  Saulsbnry,  jr.. 
Administrators  d.  b.  n.  c.  t.  a.  of  Sarah  M.  Thumson,  dec'd,  Che 
Administrators  d.  b.  n.  c.  t.  a.  aforesaid  have,  with  the  approval 
of  the  Court,  appointed  Friday,  the  4th  day  ot  May.  A.  D.  1888, 
at  11  o'clock  a.  m..  for  making  pajrment  and  distribution,  unl 
der  the  Court's  direction  and  control,  when  and  where  al- 
creditors  and  persons  entitled  to  distributive  shares  (or  lega- 
cies) or  a  residiie,  are  hereby  notified  to  attend  in  person  or  oy 
agent  or  attorney  duly  authorised,  with  their  claims  against 
the  estate  properly  vouched ;  otherwise  the  Administrators 
d.  b.  n.  c.  t.  a.  will  take  the  benefit  of  the  law  against  tbem. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day.  

6  Test.       DORSET  CLAGETT,  Register  of  Wills. 

No.  424.    Ad.  D.8. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Colombia,  hath  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentanr  on  the  peisonal  estate  of  Dennis  Callaghan, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscril)er,  on  or  l)efore  the  7th  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  fix»m  all  bene* 
fit  of  the  said  estate. 

Given  under  my  hand  this  7th  day  of  February,  1888. 
7  DANIEL  O'O.  CALLAGHAN,  Ex'r. 

No.  2978.    Ad.D.18.  1006  F  st  n.  w..  Rooms  8  and  4. 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  bath 
obtained  fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Thomas  A.  Richards, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  voucben  there- 
of, to  the  subscriber,  on  or  before  the  14th  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  said  estate. 

Given  under  my  hand  this  14th  day  of  February,  1888. 
9       SARAH  ANN  RICHARDS,  Ex'x.  1016  N.  J.  ave.  s.  e.  I 

No.  2987.    Ad.  D.  18.    J.  J.  Wilmarth.  Protorc 
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WASHINGTON,  D.  C. 

A  BERT,  WILLLA.M  STONE, 
.406  Filth  8t.  n.  w. 

BELL,  W.  PEIRCE, 
Oounael  in  Patent  CavKS  625  F  St.  n.  w. 

BLAIR,  JOHN  S., 
1420  P  St.  n.  w. 


D 


iUMONT.  N., 


629  F  St.  n.  w. 


piDWAEDS  &  BARNARD. 
irACKEY.  FRANKLIN  H., 
OAVILLE,  JAMES  H^ 


500  5th  St.  n.  w. 


-505  D  St.  n.  w. 


1419  F  St.  n.  w. 


CALIFORNIA. 


McCALUSTER,  WARD,  Jb., 
490  Montgomery  St.,  San  Francisco. 


COLORADO. 


D 


,UNN,  GEORGE, 


Denver. 


OEORaiA. 


HARBKON  &  GILBERT. 
Gate  City  Bank  Building,  Atlanta. 


KANSAS. 
"TVOUGLASS,  GEORGE  L., 


Wichita. 


MINNESOTA. 
TTEATH,  HABTWBLL  P., 


St.  Paul. 


NEBRASKA. 
i^FFUTT,  CHARLES, 


Paxton  Building,  Omaha. 


OHIO. 


W 


INQ,  GEORGE  C, 


89  Euclid  Ave.,  Room  8,  Cleveland. 


ANSO^  S.TAYI^OR, 

Commissioiier  of   Deeds,   Notary    Pablic    and 
U.  S.  Commissioner, 

1224  F  St  N.  W.  Washington,  D.  C. 

Attorney  for  Mercantile  CoUectingr  A^rency . 


BUT^DY'S   JUSXICE, 

|l  per  vol.    For  sale  at  the  Washington  Law  Reporter  Oflftce. 
A  Mannal  of  the  Laws  of  the  IMistrict  of  Columbia,  firom 
lis  organization,  with  notes  of  decisions  and  references,  by 

CHARLES   8.  BUNDY, 

Cooiniiftsioner  of  Deeds  for  all  the  States  and  Territories, 

Var ABT  PUBLIC,  U.  S.  COMMISSZONER  A2n>  JU8TICB  OP  THE  PBAOB 

458  La.  Ave.      (0pp.  aty  HaU)       Washington,  D.  C. 

45*  All  papers  for  record  or  use  in  other  States  shotdd  be 
acknowledged  before  a  CommisBioner  of  Deeds  in  this  District 
before  being  sent.  88 


JOHN     H.    TOORII£ES, 

ATTORNEY- AT-LATV, 
Solicitor  of  Patents  and  Counsel  in  Patent  Cases. 

PRACTICES   BEFORE  THE 

Gi  NERAL  Land  Office  and  Court  of  Claims. 

St.  Cloud  Bldg.,  cor.  9th  &  P  Sts.,  Washington,  D.  a     7 

BALDWIN,  HOPKINS  &  PEYTON, 

Attorneys  at  Law^  Solicitors  of  Patents,  and 
Counselors  in  Patent  Causes, 

25  G-rant  Place,  Washington,  D.  O. 
Established  1859.    Patent  Business  Exclusively.     4 


National  UniTersity.  I^ainr  School. 

Pres't,  Hon.  AKTHUR  MAQ  ARTHUR, 

Late  Associate  Jiistice  Supreme  Ck>urt  District  of  Columbia 

LECTURERS : 

Hon.  SAM'L  F.  MILLER, 

Associate  Justice  Supreme  Court  U.  S. 

International  Law. 

Hon.  W.  B.  WEBB. 

Federal  Jurisprudence  and  Practice. 

H.  O.  CLAUGHTON,  Esq. 

Common  Law  Pleading,  Evidence,  Eauity  Pleading   and 

PracUce,  Commercial,  Maritime,  and  Criminal  Law. 

JAMES  SCHOULER,  Esq. 

Bailments  and  Domestic  Relations. 

EUGENE  CARU8I,  Esq. 

Real  and  Personal  Property,  Contracts,  Negotiable  Instru-* 

ment., 

CHAS.  8.  WHITMAN,  Esq. 
Patent  Law  and  Practice. 
JUDGES  OF  THE  MOOT  COURT : 
EUGENE  CARUSI,  Esq.,      I  CHAS.  8.  WHITMAN,  Esq., 
Law  and  Equity  Cases.        |  Patent  Cases. 

School  opens  Oct.  3, 1887.  For  information,  address  C.  W. 
Bushnell,  Treas.,  or  B.  D.  Carusi,  Sec.,  1008  Pat.  n.  w.,  Wash- 
ingion,  D.C.  87 


Book  and  Job  Printins^. 


THE  LA^W  REPORTER  COMPANY 
beers  to  inform  the  profession  that  it  has 
recently  added  to  its  plant  a  fall  supply  of 
new  Job  Type,  new  Presses,  and  every  ap- 
pointment of  a  first  claiss 

JOB  PRINTING  OFFICE, 

which  will  be  under  the  supervision  of  Mr. 
W.  P.  Roberts,  one  of  the  most  skilftil  and 
artistic  Printers  in  this  city.  It  is  therefore 
prepared  to  execute  Briefs,  Records,  Blanks 
and  Books  in  the  highest  style  of  the  art. 

The  Company  solicits  the  patronagre  of 
the  profession,  6,nd  gruarantees  neat  and 
accurate  work,  promptly  delivered,  at  rea- 
sonable prices. 

Estimates  ftimished  on  application. 
DAVID  IS/K.  OLrlVBR, 
General  Manager. 
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ValnaMe  Law  Books, 


IN 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2,  3,  4,  5,  1867 

to  1872. 
Abbott's  U.  S-  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  boand;  vol.4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  voL 

II,  1875. 
Atkins'  Chancery  Reports,  vols.  1,  2,  8. 

Bacon's  Abridgement,  vols.  1,  2,  8,  4,  5,  6,  7. 

Barbour  on  Set-oflf. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice— latest. 

Barge  on  Suretyship. 

Chitt^'s  English  Digest 

Crimmal  Law  (by  Washbome),  1878. 

Curwen  on  Abstracts  of  Title,  1865. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870 — ^Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly,  1789  to  1857, 

1857  to  1865,  1857  to  1869,  DupUcate,  1868  to 

1870. 
Dorsey '8  Laws  of  Maryland,  vols.  1,  2,  3,  1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1857. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

GreenleaTs  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3.  . 
Hare  on  Discovery. 

Irish  Reports,  ycUb,  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 

Journal  of  tlie  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronaux,  1869. 

Landlord  and  Tenant  (Sloane),  1878. 

Laws  1859-^. 

Law  Reports  (English),  vols.  1  to  16,  inclusive, 

1867-69. 
Law  of  Nations,  VatteL 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Long  on  Sales  of  Pernsoal  Property. 
Louisiana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ej6<5tment. 
Montagu  on  Set-oflF. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  5th  ed. 

Orphan's  Court  Manual. 
Oldham  &  White's  Digest,  1  vol. 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1857,  Duplicates. 

Penal  Code  of  1857  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 
Ray's  Medical  Jurisprudence  of  Insanity,  1853. 
'  Roberts  on  Wills,  vols.  1,  2. 
Roper  on  Wills. 

Beaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1845. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws.  1870,  1873. 
Swinbome's  Treatise  on  Wills,  vols.  1,  2,  3. 

The  Reporter,  Houghton.  Osgood  &  Co.,  volai 
5,  6,  7,  8,  bound;  vols.  9  to  20,  inclusive, 
unbound. 

The  Transcript,  1873,  3  vols.,  x>ublished  in  New 
York. 

Treatise  on  Equity,  Fonblanques. 

Treatise  on  Insanity,  Prichard. 

U.  S.  Stats,  at  Large,  vola  1,  2,  3. 

U.  S.  Stats,  at  Large,  1S61  to  1863,  and  1863  to  1867 
2  vols.,  G.  P.  Sanger. 

U.  S.  Digest,  Abbott,  voL  1,  A  to  C,  2  copies; 
vol.  ^  D  to  L.,  2  copies;  vol.  3,  Mto  Y,  2 
copies ;  vol.  5,  Sup.,  P  to  M,  1  copy.  These 
annuals,  viz.:  voL  1  to  8,  (duplicates);  9  to 
17,  single^  with  1  voL,  Table  of  Cases  and 
Equity  Digest,  voL  2. 

Warren's  Duties  of  Attorneys,  1870. 
Watkins  on  Descents. 
Wellford's  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  Executors,  &c.,  vol.  2,  Thobault's 
Notes. 

For  sale  at  the  Officeof  the  Washington 
Law  Reporter.  Orders  for  Law  Books  promptly 
filled  at  current  prices.    Address 

THE  WASHINGTON  LAW  REPORTER, 

i08  £  St.  N.  W.,  WMhiBgton,  B.  C. 


Digitized  by 


Google 


Vol.  XVI. 


THE  WASHINGTON  LAW  REPORTER. 


149 


Site  ^(toliiitgtatt  ^m  §tp$ntK, 

ESTABLISHED   1874. 

Wm.  Stonb  Abbbt,      -       -       -       -       Editor 


VouXVI. 


No.  10 


WASHfflGTOH,  D.  C. 


MARCH  7, 1888. 


SUPB£M£  COURT  OF  THE  UxMTED  STATES. 

BsposTBD  BT  Wm.  Stoke  Abekt. 

COPYRIGHT. 

EDWARD  B.  THORNTON,  Plaintiff  in  Error, 

FRANCIS     SCHREIBER,     Sr.,     GERHARD 

SCHREIBER,    HENRY     SCHREIBER    and 

CONRAD  SCHREIBER,  trading  as  SCHREl- 

BER  A  SONS. 

Decided  February  13,  1888.  i 

In  an  action  broa^^ht  by  the  owner  of  a  valid  copy- 
right of  a  photograph,  to  recover  from  an  alleged  in- 
fringer, the  statutory  penalty  declared  in  section 
4965  of  the  Revised  Statutes,  of  one  dollar  for  every 
sheet  of  the  copies  ** found  in  hia  posseasion;^^ 
where  it  appears  from  the  evidence  that  the  only  pos- 
session the  defendant  ever  had  of  the  copies  was  the 
possession  of  the  partnership  by  which  he  was  em- 
ployed, holding:  the  copies  merely  as  their  employee, 
m  their  business  house,  subject  to  their  order  and 
control,  and  never  with  an^  claim  of  right  in  him  to 
control  them  except  in  their  service ;  Held,  that  the  i 
plaintiff  is  not  entitled  to  recover.  I 

In  error  to  the  Circuit  Court  of  the  Uhited 
States  for  the  Eastern  District  of  Pennsylvania.  ! 

W.  A.  Manderson,  John  G.  Johnson  and 
Frank  P.  Prichard  for  plaintiff  in  error.  | 

H-  P.  Brown,  J.  R  Paui^  A.  S.  Biddle  and 
J.  K.  Vaibntinb  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court 

This  is  a  qui  tarn  action  brought  by  the  de- 
fendants in  error,  constituting  a  partnership  in 
the  name  of  Schreiber  &  Sons,  against  Thorn- 
ton, the  plaintiff  in  error,  under  Sec  4065  of  the 
Revised  Statutes.  This  is  found  in  Chap.  3, 
Tit.  LX,  which  has  relation  to  copyrights.  As 
we  have  heretofore  decided  in  the  case  of  Bur- 
row Giles  Li^ographic  Co.  v.  Sarony,  111  U.  S., 
63^  photographs  are  included^  under  certain  cir- 
camstances,  among  the  things  which  may  be 
oopyrightecL 

Tlie  plaintiffs  in  this  action  allege  themselves 
to  be  the  owners  of  a  valid  copyright  of  a  photo- 
graph, entitled  "The  Mother  Elephant  *Hebe' 
and  her  Baby  'Americu&' "  and  that  the  defend- 
ant, Thornton,  was  liaole  to  them  under  the 
above  section  for  an  infHngement  of  their  ex- 
cloaive  ri^ht  in  such  photograph.  The  declara- 
tion consisted  originally  of  four  counts,  but  the 
plaintiffis  afterwards  obtained  leave  to  amend  it 
bj  striking  out  the  third  and  A>urth.  Of  the 
two  counts  which  renudned,  the  first  was  for 
copying  and  printing  said  photograph,  with  the 
charge  that  15,000  sheets  oi^the  same  were  found 
in  the  defendant's  possession,  printed  and  copied 
by  him,  and  claiming  the  sum  of  |15,000  as  for- 


feited to  plaintiffs  and  to  the  United  States  un- 
der said  section.  The  second  count  alleged  that 
the  defendant  publishod  said  photograph,  and 
that  15,000  sheets  of  the  same  were  found  in  his 
possession. 

Section  4965,  on  which  this  action  is  founded, 
reads  as  follows : 

"  If  any  person,  after  the  recording  of  the  title 
of  any  map^  chart,  musical  composition,  print, 
cut,  engraving,  or  photograph,  or  chromo,  or  of 
the  description  of  any  painting,  drawing,  statue, 
statuary,  or  model  or  design  intended  to  be 
perfected  and  executed  as  a  work  of  the  fine 
arts,  as  provided  by  this  chapter,  shall,  within 
the  term  limited,  and  without  the  consent  of  the 
proprietor  of  the  copyright  first  obtained  in 
writing,  signed  in  presence  of  two  or  more  wit- 
nesses, engrave,  etch,  work,  copy,  print,  publish 
or  import,  either  in  whole  or  in  part,  or  by  vary- 
ing the  main  design  with  intent  to  evade  the 
law,  or,  knowing  the  same  to  be  so  printed, 
published  or  Imported,  shall  sell  or  expose  to 
sale  any  copy  of  such  map  or  other  article,  as 
aforesaid,  he  shall  forfeit  to  the  proprietor  all 
the  plates  on  which  the  same  shall  be  copied, 
and  every  sheet  thereof,  either  copied  or  printed, 
and  shall  flirther  forfeit  one  dollar  for  every 
sheet  of  the  same  found  in  his  possession,  either 
printing,  printed,  copied,  published,  imported, 
or  exposea  for  sale ;  and  in  case  of  a  painting, 
statue  or  statuary,  he  shall  forfeit  ten  dollars 
for  every  copy  of  the  same  in  his  possession,  or 
by  him  sold  or  exposed  to  sale ;  one-half  thereof 
to  the  proprietor,  and  the  other  half  to  the  use 
of  the  United  States." 

It  will  be  observed  that  this  section  gives  no 
right  of  action  to  recover  damages,  merely  as 
such,  by  the  owner  of  the  photograph,  but 
limito  the  remedy  to  the  forfeiture  of  the  plates 
on  which  the  infHnging  article  is  copied,  "and 
every  sheet  thereof;  either  copied  or  printed," 
and  to  the  further  forfeiture  of  **  one  dollar  for 
every  sheet  of  the  same  found  in  his  possession, 
either  printing,  printed,  copied,  published,  im- 
ported or  exposed  for  sale."  In  case  of  "a 
painting,  statue  or  statuary,"  there  is  to  be  a 
forfeiture  of  ten  dollars  for  everv  copy  found  in 
the  defendant's  possession,  or  "by  him  sold  or 
exposed  for  sale. 

In  section  4964,  immediately'  preceding  the 
one  under  consideration,  it  is  declared  that 
every  person  who  shall,  without  the  consent  of 
the  proprietor  of  a  copyrighted  5oofc,  print, 
publish,  import,  sell  or  expose  for  sale  any  copy 
of  such  booK,  shall  not  only  forfeit  every  copy 
thereof  to  such  proprietor,  but  shall  also  forfeit 
and  pay  such  damages  as  may  be  recovered  in  a 
civil  action  by  such  proprietor.  And  so  in  sec- 
tion 4966,  which  immediately  follows  the  one 
under  consideration,  it  is  declared  that  "any 
person  publicly  performing  or  representing  any 
dramatic  composition  for  which  a  copyright  has 
been  obtained,  without  the  consent  of  ^e  pro- 
prietor thereof,  or  his  heirs  or  assigns,  shall  be 
liable  for  damages  therefor,  such  damages  in  all 
cases  to  be  ass^sed  at  sucn  sum,  not  less  than 
one  hundred  dollars  for  the  first,  and  fifty  dol- 
lars for  every  subsequent  performance,  as  to 
the  court  shall  appear  to  be  just" 

It  will  thus  be  seen,  that  while  this  chapter 
provides  a  remedy  by  a  civil  action  on  behalf  of 
the  owner  of  the  copyright  of  a  book  or  dram- 


Digitized  by 


Google 


150 


THE  WASHINGTON  LAW  REPORTER 


Vol.  XVI 


atic  composition  which  has  been  violated,  it 
makes  no  such  provision  in  favor  of  a  copyright 
of  '^any  map,  chart,  musical  composition,  print, 
cut,  engraving,  or  photograph,  or  chromo,  or  of 
the  description  of  any  painting,  drawing, 
statue,  statuary  or  model,  etc.,"  except  so  far  as 
it  forfeitB  the  plates  on  which  they  are  copied, 
and  the  sheets,  either  copied  or  printed,  and 
one  dollar  for  every  sheet  found  in  the  posses- 
sion of  the  defendant.  Section  4967  also  allows  | 
an  action  for  damages  by  the  author  or  pro- ! 
prietor  of  any  manuscript  published  without 
nis  consent 

As  the  action  in  the  present  case  is  brought 
by  plaintiffs  below,  who  sued  as  well  for  the 
United  States  as  for  themselves,  under  the  idea 
that  the  Government  was  entitled  to  one  moiety  | 
of  the  penalty  recovered,  an  examination  of  the 
statute  presents  a  question  at  the  outset  as  to 
whether  the  United  States  has  any  interest  in  ! 
the  only  penalty  sought  to  be  recovered,  namely, ' 
that  of  one  dollar  for  each  sheet  of  the  photo- 
graphs found  in  the  possession  of  the  defendant. 
Looking  critically  at  the  language  of  the  stat- 
ute, the  question  is  suggested,  whether  the  one- 
half  of  the  amount  recovered,  which  is  to  go  to 
the  United  States,  extends  beyond  the  case  of 
**  a  painting,  statue  or  statuary." 

It  will  be  observed,  that  in  the  beginning  of 
the  penalty  denounced  in  this  section,  it  is  said 
that  the  defendant  *^  shall  forfeit  to  the  pro- 
prietor (meaning  the  proprietor  of  the  copy- 
right) all  the  plates  on  which  the  same  shall  be 
copied,  and  every  sheet  thereof,  either  copied  or ' 
printed,  and  shall  ftirther  forfeit  one  dollar  for 
every  sheet  of  the  same  found  in  his  possession, 
either  printing,  printed,  copied,  published,  im- 
ported or  exposed  for  sale,"  and  recurring, 
after  a  semicolon,  to  another  branch  of  the  sub- 
ject, it  is  said  that  ^Mncase  of  a  painting,  statue  | 
or  statuary,  he  shall  forfeit  ten  dollars  for 
every  copy  of  the  same  in  his  possession,  or  by  I 
him  sold  or  exposed  for  sale ;  one-half  thereof 
to  the  proprietor,  and  the  other  half  to  the  use 
of  the  United  States." 

With  regard  to  the  copyrighted  articles  men- 
tioned in  the  section  under  consideration,  it 
would  seem  that  the  first  penalty  is  a  forfeiture 
of  them  to  the  proprietor,  and  afterwards,  when 
other  copyrighted  articles,  enumerated  as  "a 
painting,  statue  or  statuary,"  where  the  amount  1 
forfeited  is  different,  it  provides  that  one-half  of 
the  forfeiture  shall  be  to  the  proprietor,  and  the 
other  half  to  the  use  of  the  United  States.  i 

This  point,  however,  was  not  raised  by  either ! 
counsel  in  the  ai^ument,  and  as  we  are  of  opin- 
ion that  the  copies  for  which  judgment  was  re- 
covered in  this  case  against  the  defendant  were 
not  found  in  his  possession,  within  the  meaning 
of  the  statute,  it  is  unnecessary  to  decide  it  here. 

This  suit  was  brought  originally  in  the  Dis- 
trict Court  of  the  United  States  fbr  the  Eastern 
District  of  Pennsylvania.  It  was  there  tried 
before  a  j^'T*  ^^^  *  verdict  rendered  in  favor 
of  the  plaintiffs  for  a  forfeiture  of  one  dollar  for 
each  of  the  copies  found  in  defendant's  posses- 
sion, amounting  to  f  14,800,  for  which  judgment 
was  entered  in  that  court  A  bill  of  exceptions, 
taken  at  that  trial,  is  found  in  the  record.  A 
writ  of  error  took  the  case  to  the  circuit  court 
for  that  district,  which,  on  the  case  as  made  in 
the  district  court,  affirmed  its  decision^    To  this 


latter  judgment  the  present  writ  of  error  is  di- 
rected. 

The  assignment  of  errors  questions  the  valid- 
ity of  the  copyright,  both  as  regards  the  sub- 
ject-matter of  the  photograph,  and  as  regards 
the  evidences  of  proper  proceedings  with  the 
librarian  to  make  the  copyright  effective.  There 
are  also  other  errors  assigned,  which  it  might 
be  interesting  to  examine,  but  which  we  do  not 
think  necessary  to  a  decision  of  the  case  as  it  is 
now  before  ua 

The  judge  in  the  trial  in  the  court  below 
chain^ea  the  jtiry  as  follows : 

**  The  court  instructs  you  that  under  the  evi- 
dence if  you  believe  it,  and  the  court  sees  no- 
thing that  would  justify  disbelief,  the  plain tiflf 
is  entitled  to  recover  and  to  have  damages 
assessed  at  the  rate  of  one  dollar  (fl.OO)  for 
every  sheet  of  that  copied  photograph  found  ia 
his  [defendant's]  possession,  and  every  sheet 
under  his  control  at  the  time  must  be  treated  as 
in  his  possession,  notwithstanding  the  interest 
his  employers  may  have  had  in  it." 

"  A  large  number  of  the  copies,  according  to 
the  testimony,  were  upon  a  shelf." 

"And  he  [the  defendant]  obtained  these 
copies  for  the  purpose  of  labels.  They  were 
found  in  the  store  where  he  was  and  under  his 
charge." 

"  Now,  I  repeat  what  I  have  said,  that  every 
sheet  under  nis  control  (then  under  his  con- 
trol)— notwithstanding  the  interest  that  the 
firm  of  Sharpless  &  Sons  may  have  had  in  them 
— every  sheet  thus  subject  to  his  control  must 
be  regarded,  for  the  purposes  of  this  suit,  as  in 
his  possession,  and  for  every  sheet  thus  found 
in  his  possession,  if  you  find  for  the  plaintiff", 
and  I  see  nothing  that  would  justify  you  in  not 
so  finding." 

This  left  nothing  for  the  jury  to  consider  but 
whether  they  would  believe  the  testimony ;  if 
they  did,  it  was  a  peremptory  instruction  to 
them  to  find  a  verdict  against  aefendant  of  one 
dollar  for  every  sheet  found  in  the  store  of 
Sharpless  &  Sons.  There  is  no  contradiction  in 
the  testimony  on  the  subject  of  the  relation  of 
the  defendant,  Thornton,  to  the  possession  of 
these  15,000  sheets  of  the  photographs.  Sharp- 
less &  Sons  were  a  partnership  in  the  city  of 
Philadelphia,  and  large  wholesale  dealers  in 
dry  goods.  Mr.  Thornton  was,  according  to 
his  own  testimony  and  that  of  Mr.  Sharpless, 
employed  by  them  somewhat  in  the  character 
of  a  business  manager,  but  his  main  business 
was,  however,  the,  purchasing  of  goods  which 
were  afterwards  sold  by  that  firm.  Their  place 
of  business  was  a  three  or  four  story  building, 
in  which  they  had  large  quantities  of  textile 
fabrics  stowed  away  for  sale,  and  it  was  in  the 
second  or  third  story  of  this  building  that  the 
sheets  were  found  which  are  the  subject  of  this 
suit.  They,  were  among  other  goods,  and  were 
to  be  used  by  pasting  them  upon  parcels  of  dry 
goods,  which  was  also  often  done  at  the  dyers 


before  the  goods  were  brought  to  the  business 
house  for  sale.    That  these  copies  were  the  pro- 

§erty  of  Sharpless  &  Sons  can  admit  of  no 
oubt ;  that  they  were  in  their  building,  subject 
to  their  control  and  use^  in  the  same  manner  as 
any  of  the  other  goods  that  they  had  therej  is 
also  clear,  as  well  as  the  fact  that  the  plaintiff^ 
in  this  case  so  understood  it. 
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It  appears   firom    the  evidence   of  Francis 
Schreiber,  who  was  not,  however,  a  member  of  | 
the  plaintifrs'  firm,   that  he  went,  in  company  j 
with  his  brother  Henry,  to  the  place  of  business 
of  Sharpless  &  Sons,  and. sought  an  interview 
with  Mr.  Sharpless.     In  the  course  of  the  con-  \ 
versation  which  ensued  he  asked  Mr.  Sharpless 
where  he  got  the  pictures  Arom,  and  he  said 
*^  his  man  who  had  charge  had  got  it  at  Queens,"  , 
by  his  man  evidently  meaning  Thornton,  the 
defendant.    Then,  after  some  conversation  aoout 
the  injury  done  the  proprietors  of  the  picture, 
Mr.  Sharpless  said  that  he  did  not  intend  to  do 
anything    wrong;    whereupon    witness    then 
asked   him  whether  he   had  any  of  them,  to 
which  the  reply  was,  yes,  he  had  a  great  many  , 
of  them   upstairs.      The   witness   asked    Him ! 
whether  they  oould  have  them,  and  Sharpless 
said,  yes,  they  could  have  the  copies. 

This  language  is  inconsistent  with  any  other 
idea  than  that  Mr.  Sharpless  considered  the 
matter  entirely  under  his  control.  This  con- 
versation with  Mr,  Sharpless  occurred  on  the 
8th  day  of  May,  in  their  place  of  business  at  the 
comer  of  Eighth  and  Chestnut  streets;  it  was 
in  the  second  story  of  the  building,  and  Henry 
Schreiber,  a  brother  of  the  witness,  was  also 
present 

In  r^ard  to  this  same  conversation  the  wit- 
n^s,  Francis  Schreiber,  was  asked:  '*How 
came  you  to  ask  Mr.  Sh^*pless  if  he  would  sur- 
render any  of  the  pictures?"  His  answer  was : 
''I  wanted  to  know  if  he  had  any.  .  .  .  That 
was  my  obiect  in  going  there." 

Henry  Schreiber,  one  of  the  plaintiffs,  was 
also  sworn,  and  stated  that  he  was  present  upon 
the  Saturday  morning  when  the  conversation 
occurred  with  Mr.  I^arpless  as  to  which  his 
brother  Francis  testiflea;  that  he  had  been 
there  a  few  days  before,  upon  which  occasion 
he  saw  Mr.  Thornton,  who  was  emyloyed  there 
to  the  best  of  his  knowledge  He  testified  that 
Thornton  showed  him  a  piotare;  that  he  saw 
the  place  tcom  which  it  was.  takem  a  shelf,  and 
that  there  were  others,  quite  a  pack^^ge  of  them, 
on  the  shelf.  He  ftirther  testified  that  in  the 
conversation  on  Saturday,  Mr.  Sharpless  said : 
"  Mr.  Thornton  has  the  sole  charge  of  that ;  he 
gets  up  the  labels,  and  ^ets  everything  that  he 
thinks  will  be  appropriate,"  or  something  to 
that  effect,  and  that  Mr.  Sharpless  also  said  that 
Thornton  had  shown  him  this  picture  before  it 
was  used,  and  he  (Sharpless)  told  him  to  go 
ahead.  He  also  states  that  Mr.  Sharpless  said 
that  they  had  a  lot  upstairs,  and  that  he  (the 
witoess)  could  have  them  all. 

BIr.  Thornton  himself  testified  that  he  got  up 
tills  plate,  and  ordered  15,000  copies  to  be  made; 
that  these  copies  were  delivered  to  Sharpless  & 
Sons ;  that  the  tickets  were  often  put  on  the 
goods  at  the  dyeing  establishment  received 
afterwards  by  Sharpless  &  Sons,  and  sold  to 
other  parties.  After  some  further  testimony  as 
to- the  details  of  this  transaction,  Mr.  Thornton 
was  asked:  "Tell  us  what  your  business  was 
then  at  that  store  of  Sharpless  &  Sons."  He 
replied :  "  I  was  employed  there  as  the  super- 
intendent of  the  wholesale  domestic  department; 
1  have  the  purchasing  of  all  the  goods,  the  mak- 
ing of  the  price,  and  seeing  that  they  are  sold." 
He  testified  in  substance  that  these  prints  or 
copies  were  paid  for  by  Sharpless  &  Sons ;  that 


he  never  paid  out  any  money,  but  that  they 
were  paid  for  as  other"  goods  were  by  that  firm 
in  the  course  of  business ;  that  they  were  con- 
tracted for  by  htm  and  paid  for  by  Sharpless 
&  Sons  when  the  bill  was  sent  to  them. 

The  attempt  was  made  to  establish  the  fact 
that  Thornton  had  the  possession  or  control  of 
these  prints  by  showing  that  he  was  the  man 
who  first  conceived  the  idea  of  getting  up  and 
using  them  in  the  business  of  Sharpless  &  Sons; 
that  he  did  in  effect  order  the  photograph  to  be 
made,  and  only  showed  it  to  Air.  Sharpless  after 
this  was  done.  Thornton,  however,  states  that 
before  it  was  used,  and  a  month  before  the  time 
the  prints  were  found  at  the  store  by  the  plain- 
tiffs, that  Mr.  Sharpless  had  known  about  the 
photograph  and  CQpy ;  that  he  approved  it,  and 
that  the  bills  were  paid  by  his  firm. 

We  do  not  see  how  Mr.  Thornton,  merely  as 
an  employe,  although  he  may  have  had  a  prin- 
cipal place  in  that  establishment,  could  be  said 
to  have  had  the  possession  of  these  prints  when 
they  were  found  by  the  plaintiffs  in  the  store  of 
Sharpless  &  Sons.  In  any  other  light  that  it 
can  be  viewed,  that  firm  would  be  held  to  be  in 
possession.  An  action  of  replevin  could  have 
been  sustained  against  them  for  the  possession 
of  these  goods,  or  an  action  of  trover,  if  they 
had  been  the  property  of  plaintiffs,  on  account 
of  the  possession  of  them  by  Sharpless  &  Sons. 
Sharpless  &  Sons  could  have  done  what  they 
pleased  with  them ;  they  could  have  ordered 
them  thrown  out  and  burned  ;  they  could  have 
given  them  up>  and  they  did  offer  to  give  them 
up,  to  plaintiffs.  It  was  Sharpless  himself  who 
made  this  offer,  and  the  plaintiffs  obviously 
understood  that  Sharpless  was  the  man  with 
whom  they  were  dealing  all  this  time.  Their 
first  visits  were  to  him ;  they  talked  the  matter 
over  with  him ;  they  recognized  him  as  having 
control  of  the  plat««,  of  the  prints,  of  the  entire 
transaction;  and  it  is  impossible  to  conceive 
that  Mr.  Thornton  had  any  other  control  over 
those  sheets  than  he  had  over  any  piece  of  dry 
goods  in  the  building.  What  he  did  during  all 
the  time  in  which  this  transaction  occurred  was 
as  an  employe  of  Sharpless  &  Sons :  and  any 
other  clerk,  porter,  or  salesman  in  that  estab- 
lishment, wno  handled  these  articles,  or  who 
had  access  to  them  and  could  use  them  upon 
packages  of  goods,  had  as  much  possession  of 
them  as  Mr.  Thornton,  and  any  such  person 
could  have  been  suea  and  a  recovery  had 
against  him  as  lawfully  as  against  Thornton,  so 
far  as  the  matter  of  possession  is  concerned. 
What  right  of  action  might  have  been  main- 
tained against  Thornton  for  actively  copying, 
printing,  selling,  or  exposing  these  prints  for 
sale,  is  not  now  in  question :  the  recovery  here 
is  based  upon  the  fact  of  their  being  found  in 
his  possession. 

Counsel  for  defendants  in  error,  Schreiber  & 
Sons,  insist  that  the  words  "  found  in  his  posses- 
sion" are  to  be  construed  as  referring  to  the 
finding  of  the  iury;  that  the  expression  means 
simply  that  where  the  sheets  are  ascertained  by 
the  finding  of  the  jury  to  have  been  at  any  time 
in  the  possession  of  the  person  who  committed 
the  wrongful  act,  such  person  shall  forfeit  one 
dollar  for  each  sheet  so  ascertained  to  have 
been  in  his  possession.  We,  however,  think 
that  the  word  "found"  means  that  there  must 
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be  a  time  before  the  cause  of  action  accrues  at  | 
which  they  are  found  in  the  possession  of  the 
defendant.  If,  however,  plaintiffs'  view  of  the  J 
subject  were  tenable,  the  fact  still  remains  that  j 
the  only  possession  Mr.  Thornton  ever  had  of 
these  prints  was  the  i)088ession  of  Sharpless  &  | 
Sons,  holding  them  merely  as  their  employe,  i 
subject  always  to  their  order  and  control,  and  ' 
never  with  any  claim  of  right  in  him  to  control ' 
them  except  in  their  service. 

The  instructions  of  the  court  to  the  jury,  | 
therefore,  on  this  subject,  were  erroneous,  and 
the  testimony  did  not  justify  the  charge.  For 
this  reason  the  judgment  of  the  Circuit  Court 
is  reversed,  and  thecaso  remanded  with  instruc- 
tion to  set  aside  the  verdict,  and  for  further 
proceedings  in  accordance  with  this  opinion. 

PATENT  CASE. 

FRANCIS  MUNSON,  Appellant, 
V. 
THE  MAYOR,  ALDERMEN  AND  COMMON- 
ALTY  OF    THE   CITY    OF    NEW    YORK, 
AND  TIIE  COMPTROLLER  THEREOF. 
THE  MAYOR,  ALDERMEN  AND  COMMON- 
ALTY  OF   THE   CITY   OF    NEW   YORK, 
AND     THE    COMPTROLLER    THEREOF, 
Appellants, 

V. 
FRANCIS  MUNSON. 
Decided  February  13,  1888. 
Where  a  bill  in  equity  is  filed  for  the  infringement 
o^  letters  patent  granted  for  a  **  new  and  useful  iru- 
provemenl  in  preserving,  filing  and  cancelling  bonds, 
coupons,  certificates  of  stock,  &c.,  in  providing  a 
book,  with   pages  corresponding  in  size,  style  and 
number  with  the  bonds,  &c.,  on  which  pages  the  said 
bonds,  &c.,  when  paid,  are  attached  and  preserved; 
and  it  appears  from  the  proof  that  it  is  quite  clear 
that  in  the  state  of  previous  knowledge  upon  the 
subject,  there  was  no  patentable  novelty  in  the  plain- 
tiff 's  scheme,  the  bill  must  be  dismissed. 

Appeal  ftom  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 


Royal  S.  Crane  for  Munson. 
Frederic  H.  Bbtts  for  Mayor,  etc.,  of  N.  Y. 
Statement. 


This  was  a  bill  in  equity  by  Francis  Munson 
against  the  Mayor,  Aldermen  and  Commonalty 
of  the  City  of  New  York,  and  the  Comptroller 
of  the  City,  for  the  infringement  of  letters  pat- 
ent granted  to  Munson  on  April  2,  1867,  for 
"  new  and  useftil  improvements  in  preserving, 
filing  and  cancelling  bonds,  coupons,  certificates 
of  stock,  &c.,'*  consisting,  as  described  in  the 
specification,  "in  providing  a  book  or  other 
register  with  pages  corresponding  in  shse,  style 
and  number  with  the  bonds,  coupons,  certifi- 
cates, &c.,  to  be  used,  on  which  pages  the  said 
bonds,  coupons  or  other  certificates,  when  paid, 
are  pasted  or  otherwise  attached,  and  thus  pre- ' 
served  and  cancelled,  as  hereinafter  more  fully 
explained."  ! 

The  specification,  then,  after  observing  that 
bonds  and  coupons,  when  paid,  are  usually ! 
either  filed  away  or  destroyed,  and  that,  before  ! 
or  after  being  paid,  they  are  often  lost  or  stolen,  I 
by  which  the  community  is  constantly  being 
defrauded  more  or  less,  proceeded  as  follows :  | 


**To  prevent  this,  I  have  invented  a  system  of 
preserving,  filing  and  cancelling  such  docu- 
ments, which  syscera  will  not  only  prevent  such 
fraudulent  practices,  but  also  present  at  all 
times  a  fiiU  and  perfect  history  or  record  of  all 
transactions  in  relation  to, each  and  all  of  said 
documents.  To  accomplish  this,  I  provide  a 
book  or  set  of  books,  having  each  page  printed 
or  ruled  to  correspond  in  size  and  style  with  the 
bond  and  its  coupons,  or  other  document,  what- 
ever it  may  be,  with  a  heading  showing  the 
number,  date  when  issued,  to  whom  issued, 
when  and  where  payable,  amount,  whdt  issued 
for,  rate  of  interest  and  when  and  where  pay- 
able, together  with  such  other  facts  as  may  be 
necessary  to  form  a  perfect  record  of  the  docu- 
ment. The  pages  are  numbered  consecutively* 
the  numbers  corresponding  to  the  numbers  on 
the  bonds  or  other  documents.  When  any  of 
the  coujx)ns  are  presented  and  paid,  they  are 
cancelled  and  then  pasted  or  otherwise  secured 
in  their  proper  place  upon  the  page,  each  place 
for  them  being  numbered.  When  the  Dond 
itself  is  paid,  it  is  likewise  attached  in  the  place 
on  the  page  provided  for  it  If  the  holder  should 
by  any  means  be  dispossessed  of  one  or  more  of 
the  coupons  or  bonds,  upon  presentation  of  the 
proper  evidence,  he  would  be  paid,  but  not 
having  the  coupon  or  bond  to  surrender,  there 
would  be  entered  in  its  place  upon  the  page  a 
record  of  the  facts  in  the  case,  so  that  if  at  any 
future  time  said  coupon  or  bond  should  be  pre- 
sented for  payment  by  a  person  not  entitlea  to 
it,  the  record  of  all  the  facts  relating  to  it  would 
be  ready  at  hand,  and  could  be  referred  to  at 
once  by  examining  the  proper  page.  By  this 
method  of  arranging  them,"  the  number  is 
always  an  index^  so  that  if  it  is  desired  at  any 
time  to  ascertain  any  fact  in  relation  to  any 
particular  bond  or  its  coupons,  it  is  only  neces- 
sary to  turn  to  the  page  having  the  same  num- 
ber. In  case  a  large  series  of  bonds  or  certifi- 
cates are  used,  several  books  would  be  required, 
and  in  that  case  the  pages  of  each  succeeding 
book  would  commence  with  the  number  next 
following  that  of  the  last  page  of  the  preceding 
volume,  so  as  to  make  the  numbers  of  the  pages 
continuous  from  the  beginning  of  the  first  book 
to  the  ending  of  the  last.  It  will,  of  course,  be 
understood  that  each  separate  set  or  series  of 
bonds,  certificates  of  stock,  or  other  similar 
documents,  will  require  a  set  of  books  specially 
prepared  for  them  to  correspond  with  the  pecu- 
liar character  of  the  document  the  system  or 
general  plan,  however,  being  the  same  in  all 
cases,  the  details  only  being  varied  to  suit  the 
circumstances  of  the  case." 

The  patentee  claimed  as  his  invention:  "1. 
The  preserving,  filing  and  verifying  of  bonds, 
coupons,  certificates  and  all  similar  documents  by 
the  means  and  in  the  manner  substantiallyasbere  • 
in  set  forth.  2.  The  book  or  register,  constructed 
and  used  as  and  for  the  purposes  set  forth,"     - 

The  defences  set  up  in  the  answer  were  that 
the  plaintiff"  was  not  the  first  and  original  in- 
ventor of  the  alleged  improvement;  that  long 
before  his  alleeed  invention  it  was  known  to 
and  used  by  Wuliam  E.  Warren  and  three  other 
persons  named,  all  residing  in  the  city  of  Neiv 
York :  that  the  defendants  had  made  no  profits 
from  its  use ;  and  that  it  was  not  patentable. 
The  plaintiff  filed  a  general  replication. 
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By  the  evidence  taken  in  the  case,  it  appeared 
that  ftom  1872  there  had  been  used,  in  the  office 
of  the  comptroller  of  the  city  or  New  York, 
books  like  those  described  in  the  plaintiff' s 
patent^  except  that  the  coupons  were  pasted  on 
each  alternate  pa^  and  the  bond  on  the  oppo- 
site paf^ ;  and  that  as  early  as  1863  Warren  de- 
vised and  used  books  for  preserving  the  coupons 
of  a  railroad  company,  in  which  all  the  coupons 
payable  on  the  same  date  were  pasted  in  suc- 
cession in  the  order  of  the  numbers  of  the 
bonds  to  which  they  belonged,  in  ruled  spaces 
of  the  proper  siae,  above  which  the  numbers  of 
the  coupons  and  of  the  bonds  had  been  pre 
vionsly  written  or  printed,  and  with  a  descrip- 
tion of  the  bonds  and  the  date  of  payment  of 
the  coupons  written  at  the  beginmng  of  each 
eeries  of  coupons  payable  at  the  same  date,  but 
the  bonds  themselves  were  not  pasted  in,  except 
a  single  one  at  the  beginning  of  each  book. 

Upon  the  pleadings  and  proofli,  the  circuit 
court  held  that  the  plaintifr  was  the  first  and 
original  inventor  of  the  improvement,  and  that 
the  patent  was  valid ;  and  entered  an  interlocu- 
tory decree  in  his  favor  lor  an  injunction  and 
an  account.  18  Blatchford,  237.  The  case  was 
then  referred  to  a  master,  who  reported  that 
opon  the  evidence  taken  before  him  (which 
need  not  be  stated),  tlie  plaintiff  was  entitled  to 
recover  the  sum  of  |6,202.40  as  profits.  Excep- 
tions  taken  by  the  defendants  to  his  report  were 
sustained.  21  Blatchford,  342.  A  final  decree 
was  entered,  awarding  to  the  plaintiff  the  sum 
of  six  cents  oamagee,  and  ordering  that  the  costs 
before  the  interlocutory  decree  be  paid  by  the 
defendant,  and  the  costs  since  that  decree  by 
the  plaintiff.  Both  parties  appealed  to  this 
court 

Mr.  Justice  Qbay,  after  stating  the  case  as 
above  reported,  debvered  the  opinion  of  the 
court. 

What  the  plaintifil  in  different  parts  of  his 
specification,  calls  nis  'improvement^"  his 
^'syst&m,"  and  his  '^invention,"  consists  in 
providing  one  or  more  blank  books,  resembling 
common  scrap-books,  of  which  each  page  wiU 
^oML  a  bond  and  its  coupons,  and  has  a  heading 
describing  the  bond,  and  all  the  pages  are  num- 
bered and  ruled  into  spaces,  in  which  the  bonds 
and  the  coupons,  on  being  presented  and  paid, 
may  be  pasted  in  the  or^r  of  their  numbers— 
the  bonds  on  the  successive  pages,  and  the 
coupons  of  each  bond  on  the  same  page  with 
it— ^,  when  any  bond  or  coupon  is  paid  with- 
out being  surrendered,  memoranda  oonoeming 
it  may  be  made.  The  claim  is  for  the  so  pre- 
serving, filing  and  verifying  of  the  bonds  and 
oouponS)  and  for  the  book  so  constructed  and 
usecL 

If  upon  the  fhce  of  the  spedflcaMon  this  could 
be  eonaidered  as  an  '^  art,  machine^  manufacture 
or  oompodtion  of  matter,"  within  the  meaning 
of  the  patent  laws  (upon  which  we  express  no 
opinion),  it  is  auite  dear  that,  in  the  state  of 
previous  knowledge  upon  the  subject^  there 
was  no  patentable  novelty  in  the  plaintiff's 
scheme;  inasmuch  as  the  only  difference  be- 
tween it  and  the  earlier  scheme  of  Warren  was 
that  in  Warren's  books  there  was  no  place  for 
tbe  bonds,  uid  the  coupons  were  grouped  ac- 
cording to  their  dates  of  pavment,  instead  of 
being  grouped  together  with  the  bonds  to  which 


they  respectivelv  belonged.  The  providing  of 
spaces  for  the  bonds,  and  the  change  in  the 
order  of  arrangement  of  the  coupons,  cannot, 
upon  the  most  liberal  construction  of  the  pat- 
ent laws,  be  held  to  involve  any  invention. 

Decree  reversed,  and  case  remanded  to  the 
circuit  courts  with  directions  to  dismiss  the  bill, 
the  original  plaintiff  to  pay  the  costs  in  both 
courts. 


THE  DISTBIOT  OP  COLUMBIA 

AUGUSTA  McBLAIR  btt  al. 
Decided  January  23,  1888. 

1.  A  decree  of  the  (general  Term  of  the  Supreme 
Oourt  of  the  District  of  Columbia,  reversing  a  aecree 
of  the  Special  Term,  and  remanding  the  cause  to  the 
Special  Term  to  be  farther  proceeded  with  as  the 
parties  might  be  advised,  is  not  a  final  adjudication. 

2.  The  District  of  Columbia  purchased  of  the 
original  purchaser  at  a  chancery  sale  the  property  in 
controversy,  and  paid  therefor  certain  market-stock 
bonds,  the  proceeds  of  which,  though  not  passing 
through  the  hands  of  the  trustee  of  the  court  making 
the  original  sale,  were  yet  applied  to  the  object 
sought  by  the  bill  Heldy  that  the  District  is  en- 
titled in  equity  to  a  conveyance  from  the  trustee  on 
payment  of  the  difference  (with  interest)  between 
the  price  agreed  to  be  paid  for  the  property  by  such 
original  purchaser,  ana  the  proceeds  of  the  bonds  so 
applied  as  aforesaid. 

Appeal  fh>m  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Henry  B.  Davis  for  appellant. 

J.  J.  Darlington  for  appellees. 

Mr.  Justice  Matthews  delivered  the  opinion 
of  the  court 

An  objection  is  taken  by  counsel  for  the  ap- 
pellees to  the  consideration  of  the  merits  of  the 
present  appeal,  on  the  ground  that  the  matter 
involved  therein  had  been  previously  and 
finally  adjudged  against  the  District  of  Colum- 
bia by  the  decree  of  the  general  term  of  Febru- 
ary 4, 1876,  reversing  the  decree  of  the  special 
term  directing  a  conveyance  of  the  title  of  the 
premises  in  controversy  to  the  appellant.  It  is 
alleged  that  this  decree  was  final  asainstthe 
District  of  Ck>lumbia  upon  the  right  daimed  in 
its  petition,  firom  which  no  appeal  having  been 
taken,  it  has  thereby  become  conclusive.  The 
point,  however,  is  not  well  taken.  The  decree 
m  question  reversed  the  decree  of  the  special 
term  of  August  7,  1875,  and  remanded  the  cause 
to  the  spe<ual  term  to  be  fhrther  proceeded 
with  as  the  parties  might  be  advised.  It  did 
not  direct  a  dismissal  of  the  petition  of  the  Dis- 
trict of  Columbia,  and  was^  therefore,  not  a 
final  abjudication  upon  its  right  to  some  relief 
in  accordance  with  tne  prayer  of  the  petition. 

Proceeding  to  consider  the  appeal  upon  its 
merits,  find  that  we  it  involves  but  a  single 
question,  to  wit,  whether,  because  the  District 
of  Columbia  hasnotfhlly  i>aid  the  considera- 
tion for  the  conveyance  made  by  McBlair  and 
wife  of  the  title  to  the  premises  in  controversy, 
it  has  lost  all  right  to  obtain  f^om  the  trustee, 
by  order  of  the  court,  a  conveyance  of  the  title. 
The  auditor,  to  whom  the  matter  had  been  re- 
ferred, reported  that  the  market-stock  bonds 
delivered  by  the  District  of  Columbia  to  Mc- 
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Blair  as  the  consideration  for  his  deed  produced 
only  $22,700.  It  seems  to  be  assumed  in  this 
report  and  elsewhere  throughout  the  case  that 
the  cash  proceeds  of  these  bonds  were  applied 
by  McBlair  to  the  repair  and  improvement  of 
the  buildings  upon  the  remaining  lots,  to  the 
benefit  of  the  estate  and  the  beneficiaries  under 
the  will,  in  the  same  manner  and  to  the  same 
extent  .as  if  those  proceeds  had  gone  into  the 
hands  of  the  trustee  and  been  directly  applied 
by  him  according  to  the  order  of  the  court. 
This  certainly  constitutes  an  equity  in  favor  of 
the  appellant  to  the  extent  of  these  payments, 
entitling  it  to  have  them  credited  upon  Mc- 
Blair's  notes  in  the  hands  of  the  trustee,  in 
satisfaction  of  that  much  of  the  original  amount? 
due  on  account  of  thie  sale.  The  appellant  also 
has  a  further  equity,  on  payment  to  the  trustee 
of  the  additional  amount  ,  necessary  to  make 
good  the  whole  amount  of  the  agreed  price  of 
tne  propeiiy  sold,  to  have  the  McBlair  notes 
cancelled  and  a  conveyance  of  the  title  by  the 
trustee,  discharged  of  all  lien,  on  account  of  un- 
paid purchase  money.  This  amount  is  the  dif- 
ference between  $24,621.60,  for  which  the  pro- 
perty was  sold  to  McBlair,  and  ?22,700,  the 
amount  of  cash  actually  received  ft-om  the  pro- 
ceeds of  the  bonds,  being  $1,821.60,  with  interest 
thereon  from  the  time  of  the  sale  to  McBlair."  It 
is.  indeed,  contended  on  the  part  of  the  District 
or  Columbia  that  the  consideration  agreed  upon 
between  it  and  McBlair  has  been  fully  satisfied 
by  the  delivery  of  the  bonds,  the  guaranty  that 
they  should  produce  ninety-seven  cents  on  the 
dollar  being  denied  as  a  matter  of  fact.  The 
auditor,  however,  has  reported  otherwise  upon 
the  fact,  and  the  record  does  not  furnish  us 
with  a  means  of  testing  the  accuracy  of  his  con- 
clusion. We  are  of  opinion,  however,  indepen- 
dently of  that  controversy,  that  the  District  of 
Columbia  cannot  avail  itself  of  any  agreement 
with  McBlair  to  accept  bonds  instead  of  cash. 
Its  obligation  as  the  assignee  of  his  bid  is  to  pay 
his  notes  in  fUll  in  money  according  to  their 
tenor,  and  it  is,  therefore,  bound  to  make  good 
the  difference  between  what  McBlair  actually 
received  from  it  in  money  and  the  amount 
called  for  by  his  notes.  Any  re-sale  of  the  pro- 
perty ordered  by  the  court  should  be  only  in 
case  of  a  default  on  the  part  of  the  appellant  in 
making  this  additional  payment  wiUiin  some 
reasonable  time  to  be  fixed  ,by  the  court.  The 
decree  ordering  a  re-sale,  without  regard  to  the 
previous  payments,  and  the  ri^ht  to  make  such 
additional  payments  as  should  oe  ascertained  to 
be  due  and  required  to  be  paid,  was  therefore 
erroneous. 

Counsel  for  the  appellees  contend  in  argfu- 
ment  that  the  application  of  the  proceeds  of  the 
sale  to  repair  and  improve  the  baildings  upon 
the  unsold  portions  of  the  real  estate,  was  not  a 
legitimate  investment  of  such  proceeds  within 
the  purview  of  the  third  section  of  the  Act  of 
Congress  of  August  18,  1856,  which  requires 
that  the  proceeds  of  such  sale  shall  be  held  un  - 
der  the  control  and  subject  to  the  order  of  the 
court,  and  invested  under  its  order  and  super- 
vision upon  real  and  personal  security  or  in  gov- 
ernment securities.  But  that  question  was 
finally  passed  upon  by  the  court  below  in  the 
decree  of  May  10,  1869,  directing  the  sale  for  the 
purpose  prayed  for.    This  decree,  it  is  true, 


directs  that  the  proceeds  of  the  sale  be  brought 
into  court  to  abide  its  future  order,  but  the 
actual  application  of  the  proceeds  of  sale  to  the 
improvement  of  the  other  property  was  dis- 
tinctly brought  to  the  notice  of  the  court  by  the 
petition  of  the  District  of  Columbia,  and  was  as- 
sumed as  rightful  throughout  the  whole  history 
of  the  case,  without  objection  ftom  any  of  the 
parties  in  interest.  It  would  be  grossly  inequit- 
able to  permit  the  appellees,  at  this  stage  of  the 
cause,  to  insist  upon  the  objection.  The  dis- 
cretion to  make  such  an  investment  of  the  pro- 
ceeds ©f  the  sale  are  conferred  upon  the  Supreme 
Court  of  the  District  of  Columbia  by  the  Act  of 
Congress  authorizing  the  sale.  The  District  of 
Columbia,  as  purchaser  from  McBlair,  of  course, 
had  ftill  notice  that  the  purchase  money  was  un- 
paid, and  was  bound  as  purchaser  to  see  to  the 
application  of  its  own  payments;  but  as  no 
question  has  been  made  upon  the  fact  that  the 
money  paid  by  it  has  gone  to  benefit  and  im- 
prove the  estate  of  the  appellees  in  the  manner 
and  to  the  extent  contemplated  by  the  court  in 
ordering  the  sale  of  the  unimproved  lots,  the  ap- 
pellant has  a  right,  upon  payment  of  the  addi- 
tional amount  due  from  McBlair  on  account  of 
the  sale,  to  have  a  conveyance,  under  the  order 
of  the  court,  by  the  trustee. 

The  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  appealed  fVom  is,  therefore, 
reversed,  and  the  cause  remanded,  with  direc- 
tions to  ascertain  the  amount  still  due  firom 
McBlair  on  his  notes,  giyen  on  account  of  his 
purchase,  after  crediting  thereon  the  amount 
realized  by  him  flrom  the  sale  of  the  market- 
stock  bonds;  and,  on  payment  of  the  amount 
thereof  by  the  appellant,  to  decree  a  conveyance 
of  the  title  of  the  parties  to  this  cause  by  the 
trustee  to  the  District  of  Columbia ;  and  in  de- 
fault of  such  payment^  within  a  reasonable 
time  to  be  fixed  therefor,  to  direct  a  resale  of 
the  said  premises  for  the  satisfaction  thereof. 
And  it  is  so  ordered. 


UNITED  STATES  COURT  OF  CLAIMS. 

Reported  bt  Wm.  Stone  Abbbt. 

GEORGE  w7  MELVILLE 

V. 

THE  UNITED  STATES. 

1.  Officers  of  the  Navy,  during  their  absence  on 
public  duty,  may  allot  towards  the  support  of  their 
families  an  amount  not  exceeding  one-half  of  their 
pay. 

2.  The  officer  cannot  authorize  such  allotment  to 
exceed  one-half  of  his  pay,  except  by  special  permis- 
sion of  the  Secretary  of  the  Navv. 

3.  Where  the  amount  allotea  by  an  officer  to  his 
wife  has  been  without  his  consent  increased  by  order 
of  the  Secretary,  the  excess  so  paid  may  be  recovered 
by  the  officer,  and  he  is  eutitlea  to  judgment  for  that 
amount. 

Robert  B.  Lines  for  claimant. 

Francis  P.  Dewees  for  the  United  States. 
Facts. 

The  claimant  was  a  passed  assistant  engineer 
ftom  April  28,  1879,  to  March  3,  1881,  and  iVom 
the  latter  date  he  was  chief  engineer  until  Sep- 
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cember  1»  1882.  In  June,  1879,  the  claimant 
made  and  re^^tered,  in  accordance  with  the 
regulations  of  the  Navy,  an  allotment  of  his  pay 
to  the  amount  of  9^  ^  month,  to  be  paid  to  his 
wife,  Mrs.  Hettie  B.  Melville,  during  his  absence 
from  his  family  on  public  duty  for  a  period  of 
thirty-six  months.  On  the  3d  of  June,  18S1, 
daring  the  absence  of  the  claimant  on  a  distant 
voyage,  and  without  his  consent  or  knowledge, 
the  Secretary  of  the  Navy  address^  the  follow- 
ing communication,  signed  by  him,  to  the  Fourth 
Auditor :  ^ 

Navy  Depabtment,  June  8, 1881 .     | 
You  are  authorized  to  increase  the  allotment , 
of  Chief  Elngineer  Qeorce  W.  Melville,  on  the  j 
Jeannette^  from  $90  to  $140  per  month,  com- 
mencing with  the  May  payments. 
Very  respectfully, 

Secretary  of  the  Navy. 

Hon.  Charles  Beakdslet, 

Fourth  Auditor. 

In  pursuance  of  said  communication,  the  de- 
fendants paid  to  said  Hettie  B.  Melville,  wife  of 
the  claimant,  during  the  continuance  of  his  said 
allotment,  without  his  consent  or  knowledge,  be- 
yond the  amount  of  his  said  allotment,  |650,  and 
withheld  the  same  and  still  withholds  it  from 
the  claimant's  pay  or  salary  due  to  him  by  law. 

Richardson,  Ch.  J.,  delivered  the  opinion  of 
the  court. 

AllotmentA  by  officers  and  others  of  the  Navy 
from  their  pay,  towards  the  support  of  their 
&milie8  or  other  relatives  during  absence  on 
public  duty,  are  by  the  Navy  Regulations  gov- 
erned by  minute  and  strict  directions  ana  re- 
quirements. 

They  must  not  exceed  one-half  the  pay  of  the 
person,  except  by  special  permission  of  the  Sec- 
retary of  the  Navv.  After  having  been  signed, 
they  must  have  the  approval  of  the  command- 
ing officer  of  the  vessel  or  station  to  which  the 
person  is  attached,  and  will  be  registered  by  the 
pay  officer  of  such  vessel  or  station ;  they  must 
be  executed  in  duplicate,  and  in  the  case  of 
commissioned  or  warrant  officers  one  part  is 
transmitted  by  the  pay  officer  who  has  regis- 
tered them  to  the  Fourth  Auditor's  Office,  and 
they  are  subject  to  various  other  regulations. 
(Navy  R^ulations  of  1876,  sedition  11,  p.  124.)     ' 

Tlie  claimant,  about  to  leave  in  the  Jeannette, 
on  the  Arctic  exploring  expedition,  made  an  al- 
lotment of  $90  a  month  from  his  pay  to  his  wife 
for  the  term  of  thi>ee  years,  in  conformity  with 
the  regalationa  This  he  had  a  right  to  do,  and 
as  it  was  less  than  half  his  pay,  neither  the  Sec- 
retary of  the  Navy  nor  anybody  else  had  a  right 
to  interfere  with  it.  It  was  registered  with  the 
Fourth  Auditor,  whose  only  authority  in  the 
matter  was  to  audit  an  account  monthly  for  |90 
in  fkror  of  Mrs.  Melville.  It  wa6  idso  registered 
with  the  pay  officer  of  the  Jeannette^  from  whom 
the  claimant  had  a  right  to  draw  the  balance  of 
his  pay. 

During  his  absence, and  without  .his  consent 
or  knowledge,  the  Secretary  of  the  Navy  under- 
took to  "authorize"  the  Fourth  Auditor  to  in- 
crease the  amount  of  the^allotment  |50  a  month, 
that  is,  to  |140  a  month  instead  of  |90,  and  there- 
by the  defendants  were  led  to  pay  Mrs.  Melville 
six  hundred  and  fifty  dollars  beyond  the  claim- 


ant's allotment  The  Secretary  of  the  Navy 
had  no  legal  power  to  give  such  an  authoriza- 
tion, and  the  Fourth  Auditor,  whose  duty  in  the 
premises  was  fixed  by  law  and  the  regulations, 
above  and  beyond  the  control  of  the  Secretary, 
derived  no  authority  from  it.  The  order  was 
not  only  an  interference  with  the  rights  of  the 
claimant,  whose  salary  was  wholly  within  his 
own  control  to  appropriate  as  he  saw  fit,  but 
was  in  contravention  of  the  duties  and  obliea- 
tions  of  the  pay  officer  of  the  Jeanneile^  who 
under  the  law  was  authorized  to  piijr  the  claim- 
ant all  his  salary  above  the  $90  allotted  by  him, 
and  in  the  distiint  region  where  he  was  it  could 
not  be  known  to  him  that  any  larger  sum  was 
deducted  by  the  Fourth  Auditor  and  paid  to 
some  one  else. 

The  claimant  is  entitled  to  recover  the  sum  of 
$650,  withheld  from  his  salary,  and  judgment 
will  be  so  entered. 

The  Custody  of  Treasury  Drafts  In  Payment  of 
Judgments  of  the  Court  of  Claims. 

The  following  rule,  established  recently  by 
Hon.  M.  J.  Durham,  First  Comptroller  of  the 
Treasury,  will  be  of  interest  to  lawyers  prac- 
ticing before  that  court : 

(1)  Judgments  rendered  prior  to  December  1, 
1886 ;  drafts  to  care  of  attorney  of  record. 

(2)  Judgments  rendered  subsequent  to  De- 
cember 1,  1886: 

(a)  If  the  case  was  taken  to  the  court  on  the 
adverse  action  of  the  accounting  oflBcers,  the 
draft  may  be  sent  to  the  care  of  the  attorney  of 
record  on  his  filing  a  proper  power  of  attorney 
to  receive  it. 

(b)  But  if  the  case  was  taken  originally  to  the 
court  when  it  might  have  been  presented  to  the 
accounting  officers,  the  draft  is  not  to  go  to  the 
attorney  of  record ;  but,  on  his  filing  a  proper 
power  of  attorney  authori2in|^  it,  he  may  re- 
ceive a  draft  for  his  commissions,  not  exceed- 
ing ten  per  cent,  of  the  amount  to  be  paid. 

(c)  If  the  case  was  without  the  Jurisdiction  of 
the  accounting  officers,  the  court  possessing  ex- 
clusive original  jurisdiction,  the  draft  will  go  to 
the  care  of  the  attorney  of  record. 


LOUISYILLE  LAW  AND  E<iUITT  COURT. 

LENA  NUNEMAN  v.  FRANK  NUNEMAN. 

Opinion  by  Hon.  Sterling  B.  Toney,  Judge. 
Delivered  February  13,  1888. 

t.  In  a  suit  brought  by  a  wife  against  her  husband 
for  divorce  on  the  ground  of  cruel  and  inhuman 
treatujent,  the  husband  may  recriminate  that  she  has 
been  guiltr  of  adultery. 

2.  The  doctrine  of  recrimination  applicable  to  suits 
for  divorce,  and  the  several  oflfenoes  which  by  the 
statute  constitute  grounds  of  divorce,  are  pleadable 
in  bar  to  such  suits,  the  one  to  the  other,  within  the 
principle  of  the  doctrine. 

8.  When  both  parties  are  found  guilty  of  any  of 
the  enumerated  statutory  causes  of  divorce,  the  bill 
should  be  dismissed. 

This  action  is  submitted  upon  the  pleadings 
and  proof  for  final  judgment.  In  her  petition 
the  plaintiff  alleges  cruel  and  inhuman  treat- 
ment by  her  husband,  as  the  statutory  ground 
upon  which  she  demands   a  divorce.    In  his 
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answer,  the  defendant  allegee  adultery  and 
lewd  and  lasoivioos  conduct  as  the  grounds  upon 
which  he  demands  a  divorce. 

The  proof  clearly  establishes  the  charges 
against  Doth  paiiies,  but  fails  to  show  that  the 
delinquence  of  either  is  attributable  to  the  fault 
of  the  other 

At  common  law  there  was  no  supervenient 
grounds  for  divorce  a  vinculo  Tnatrimoniij  not 
even  adultery.  To  dissolve  the  marriage  con- 
tract absolutely,  a  special  act  of  parliament  was 
necessary.  There  were  certain  canonical  im- 
I>ediment8  and  legal  disabilities  existing  prior  to 
entering  into  the  marriage  covenant  that  ren- 
dered it  void  ab  iniixo; ^hui  for  nothine  occur- 
ring after  marriage  could  its  bonds  be  mssolved 
hy  judicial  decree.  Adultery  or  cruelty,  by 
either  husband  or  wife,  was  a  ground  for  divorce 
a  mensa  et  thoro,  which  simply  separated  the 
parties  for  an  indefinite  time  (but  alwavs  in  the 
nope  of  reconciliation),  without  disturbing  the 
marital  relations  as  to  eitfier  person  or  property. 
They  were  still  husband  and  wife,  with  all  the 
privileges  and  obligations  of  that  relation  save 
that  of  living  together;  the  wife  being  still  un- 
der the  disabilities  of  coverture. 

The  wisdom  of  this  doctrine  of  the  common 
law  is  admirably  presented  by  Sir  Wm.  Scott, 
the  great  lec^  oracle  on  this  subject,  in  Evans 
V.  Evans,  1  Hngg.  C.  R.  (4  Eng.  Ec.  R.).  36,  36. 
"  The  repugnance  of  the  law,"  said^  he,  *'to  dis- 
solve the  obligations  of  matiimoDial  cohabita- 
tion may  operate  with  great  severity  upon  indU 
viduals,  yet  it  must  to  careftiUy  remembered 
that  the  general  happiness  of  the  married  life  is 
secured  bv  its  indissolubility.  When  people 
understand  that  they  muat  live  together,  except 
for  a  very  few  reasons  known  to  the  law,  they 
learn  to  soften  by  mutual  accommodation  that 
yoke  which  they  know  they  cannot  shake  off; 
they  become  good  husbands  and  wives,  for 
neceqsitjr  is  a  powerful  master  in  teaching  the 
duty  which  it  imposea  If  it  were  once  under- 
stood that  upon  mutual  distrust,  married  per- 
sons might  be  legally  separated,  manv  couples 
who  now  pass  through  tne  world  with  mutual 
comfbrt,  with  attention  to  their  common  off- 
spring and  to  the  moral  order  of  society,  might 
have  been  at  this  moment  living  in  a  state  of 
mutual  unkindness,  in  a  state  of  estrangement 
to  their  common  oflPspring,  in  a  state  of  most 
licentious  and  unreserved  immorality.  In  this 
case,  as  in  many  others,  the  happiness  of  some 
individuals  must  be  sacrificed  to  the  greater  and 
more  general  public  good." 

But  whether  dictated  by  a  wise  or  an  unwise 
public  policy,  by  the  general  statutes  of  this 
State,  there  are  thirteen  causes  of  divorce  // 
vinculo  matrimonii:  two  to  both  parties,  irre- 
spective of  any  fault  on  the  part  of  either ;  six 
to  either  party  not  in  fault;  three  to  the  wife 
when  not  in  like  fault ;  and  two  to  the  husband. 
Genl.  Stats.,  ch.  62,  Art.  Ill,  page  523. 

In  the  case  at  bar,  the  statutory  cause  of  cruel 
and  inhuman  treatment,  afforded  the  wife  when 
not  in  like  fault,  is  charged  by  the  plaintiff  in 
her  x>etition  against  her  husband,  the  defendant, 
and  is  irreftagibly  established  by  the  proof; 
while  the  statutory  ground  in  favor  of  the  hus- 
band, of  adultery  and  lewd  and  lascivious  be- 
havior, proving  her  to  be  unchaste,  which  the 
defendant  charges  against  his  wife,  the  plaintiff, 


in  his  answer,  is  proven  with  equal  clearness ; 
and  both  pray  f<»r  a  divorce,  each  against  the 
other.  They  are  both  grievously  in  fkult,  and 
should  be  dismissed  Arom  a  court  of  equity  and 
be  left  to  find,  if  they  can,  sources  of  mutual 
forgiveness  in  the  humiliation  of  their  mutual 
guilt  In  Chambers  v.  Chambers,  1  Hasg.  Cons., 
page  439,  where  the  defendant  wife  pIStded  in 
bar  to  a  suit  against  her,  charging  adultery,  the 
cruelty  of  the  plaintiff  husband,  Lord  Stowell 
said  :  '*It  is  certain  that  the  wife  has  a  right  to 
say,  '  You  shall  not  have  a  sentence  against  me 
for  adultery  if  you  are  guilty  of  the  same  offence 
yourself.'  The  received  doctrine  of  compensa- 
tion would  have  that  effect  because  both  parties 
are  in  eodem  delicto;  but  tnis  is  not  so  in  recrim- 
ination of  cruelty.  The  delictum  is  not  of  the 
same  kind.  If  the  wife  was  the  prior  petens  in  » 
suit  of  cruelty,  I  do  not  know  that  she  would  be 
barred  by  a  recriminatioh  of  that  species,  for 
the  consideration  would  be  very  different "  Re- 
ferring to  this  case  of  Chambers  v.  Chambers, 
Mr.  Justice  Field,  of  the  Supreme  Court  of  Cali- 
fornia, now  of  the  Supreme  Court  of  the  United 
States,  in  Conant  v.  Conant,  10  Cal ,  249.  said  : 
^'  The  soundness  of  the  distinction  thus  taken  by 
Lord  Stowell  was  doubted  in  Dillon  v.  Dillon,  3 
Curt  Eoc.,  86,  when  Dr.  Lushington  said,  in  re- 
ferring to  that  decision,  '  I  candidly  say  I  enter- 
tain doubts  whether  the  reason  given  is  the 
most  satisfiictory  that  could  be  adduced,  be- 
cause if  this  arises  out  of  the  difference  in  the 
nature  of  the  two  offences,  it  follows,  e  cont^erso, 
that  when  the  wife  has  brought  a  suit  on  ac- 
count of  cruelty,  the  husband  cannot  plead  her 
adultery  in  bar.  a  proposition  which  I  am  not 
aware  has  ever  oeen  laid  down  in  these  courts.' " 

Although  the  distinction  alluded  to  was  as- 
serted and  maintained  in  the  ecclesiastical- 
courts,  which  possessed  only  authority  to  de- 
cree a  divorce  a  mensa  et  thorOf  it  was  the  set- 
tled course  of  parliament  in  determining  on  the 
propriety  of  granting  a  petition  of  divorce  a 
vinculo  matrimonii,  to  allow  both  adultery  and 
cruelty  to  be  pleaded  in  recrimination  as  an  ab- 
solute bar.  This  prindple  was  insisted  on  be- 
fore the  Hotise  of  Lords  by  ^rds  Brougham 
and  Campbell,  in  the  matters  of  Simmon's  Di- 
vorce Bill,  12  CL  &  Pin.,  339. 

In  Conant  v.  Conant^  «upra,  Judse  f^eld  far- 
ther said  (and  it  should  be  observed  that  was  a 
suit  by  the  wife  for  divorce  on  the  ground  of 
cruelty  and  abandonment,  to  which  the  husband 
filed  an  answer  charging  adultery):  *^In  this 
State,  the  statute  has  specified  certain  acts  or 
conduct  which  shall  constitute  grounds  of 
divorce,  and  so  fkr  as  the  matrimonial  contract 
is  concerned,  the  courts  cannot  disting^sh  be- 
tween them,  whatever  difference  there  may  be 
in  a  moral  point  of  view.  The  several  <^enoeB 
must,  therefore,  be  held  equally  pleadable  in 
bar  to  the  suit  for  divorce — tne  one  to  the  other 
within  the  principle  of  the  doctrine  of  recrimi- 
nation." Tnus  the  doctrine  was  established  in 
Conant  v.  Conant,  following  the  principles  and 
precedents  of  the  English  Parliament,  whic^  in 
Englajid  was  the  only  forum  having  power  to 
grant  a  divorce  a  virusulo  matrimonii;  that  in 
order  to  obtain  a  divorce  a  vinculo  matrimonii^ 
the  applicant  must  be  an  innocent  party  with- 
out reproach :  and  that  however  gmlty  the  de- 
fendant, if  tne  plaintiff  is  chargeable  either 
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with  similar  |pil  V  or  an  offence  to  which  the 
law  attaches  similar  consequences,  relief  mnst 
be  denied  to  both. 

And  so  in  Nagel  v.  Na^el,  13  fMo.,  63L  it  was 
held  under  a  statute  simihur  in  its  provisions  to 
our  general  statutes,  that  when  both  parties 
were  found  guilty  of  any  of  the  enumerated 
statutory  causes  of  divorce,  the  bill  should  be 
dismissed.  In  that  case,  as  in  the  case  under 
submission,  the  evidence  sustained  the  charge 
of  adultery  against  the  wife,  and  cruel  and  in- 
human treatment  on  the  part  of  the  husband. 

To  the  same  effect  is  Ryan  v.  Ryan,  9  Mo.,  539. 
And  in  Mattox  v.  Mattox,  2  Ohio,  234,  the  doc- 
trine of  recrimination  was  applied,  the  proof 
showing  adultery  on  the  part  of  the  plamtifl. 
It  is  sufficient  to  call  into  exercise  the  doctrine 
of  recrimination  as  a  bar  to  a  suit  for  divoro^  if 
the  acts  of  mutual  delinquenoe  are  attended 
with  similar  legal  consequences ;  that  is  to  say, 
if  they  be  bot£  grounds  of  divorce  a  vinculo 
matrimonii^  although  they  may  be  dissimilar  in 
a  moral  point  of  view.  In  this  case  both  parties 
are  seemng  the  annulment  of  a  legal  contract, 
the  covenants  of  which  both  have  violated; 
a  contract  that  should  be  fkr  more  binding  upon 
the  consoienoes  of  the  parties  to  it  thim  any 
ordinary  civil  contract,  ror  upon  its  observance 
and  inviolability  depend  the  peace  and  purity 
of  private  homes,  as  well  as  the  public  weal  and 
honor  of  the  State. 

The  English  and  American  doctrine  on  this 
subject  is  admirably  analyzed  and  presented  by 
Mr.  Bishop  in  the  2d  volume  of  his  excellent 
treatise  on  Marriage  and  Divorce,  sec.  80  et  seq, 

1  am  aware  that  different  views  from  those 
embodied  in  this  opinion  were  expressed  by 
Judge  Ooldthwaite  m  Richardson  v.  Richard- 
aon,  4  Porter  (Ala.),  467.  It  is  believed,  how- 
ever, that  the  attention  of  that  yery  eminent 
jurist  was  not  directed  to  either  the  reason,  his- 
tory or  authorities  of  the  rule.  It  might  be 
aaicL  however,  that  as  both  the  plaintiff  and  de- 
fendant were  shown  by  the  proof  to  be  guilty  of 
such  acts  and  conduoi  as  constitute  under  the 
statute  causes  of  divorce^  a  judgment  should  be 
entered  in  &vor  of  and  against  each  party. 
Aside  from  the  manifest  impropriety  of  such  a 
Judgment,  and  the  evil  tendencies  of  such  a 
doctrine  as  encouraging  the  commission  of  the 
acts  that  constitute  the  grounds  of  divorce  un- 
der the  statute,  the  Court  of  Appeals  of  this 
State,  in  Dejamet  v.  Dejamet,  5  Dana,  500, 
(opinion  by  Chief  Justice  Robertson,)  has  said 
tliat  ^a  decree  granting  a  divorce  to  both 
parties  is  anomalous  and  unauthorised.^' 

It  results  that  relief  should  be  denied  to  both 
parties,  and  that  the  action  should  be  dismissed. 
•^•^« 

5EW  YORK  COURT  OF  APPEALS. 

ELLEN  T.  HAYES,  Respt. 

CHARLES  J.  NOURSE,  Jr.,  Appt, 
Decided  December  23,  1887. 
Payment  of  a  judgment  will  not  prevent  a  subse- 
quent appeal  therefrom  to  the  court  of  appeals,  un- 
fess  the  pajment  was  by  way  of  compromise  or  with 
an  agreement  not  to  take  or  pursue  an  appeal. 

Motion  to  dismiss  an  appeal  from  a  Judgment 
of  the  General  Term  of  the  New  York  Common 


Pleas,  affirming  a  judgment  of  the  Trial  Term 


I  in  &vor  of  plaintiff  in  an  action  to  recover  back 
I  money  i>aia  on  account  of  the  purchase  price  of 
'  land,  the  title  to  which  was  alleged  to  be  defeo- 
tive. 

Statement  by  Danfobth,  J. 

This  is  a  motion  to  dismiss  the  appeal  as  ir- 
regular and  void,  for  the  reason  that  the  Judg* 
ment  for  which  said  appeal  purports  to  be 
taken  was  satisfied  of  record  before  the  service 
of  notice  of  appeaL 

Judgment  was  recovered  by  plaintiff  against 
defendant  in  the  court  of  common  pleas  on 
April  4.  1887,  for  13,528^,  from  which  the  de- 
fendant took  an  appeal  to  the  general  term  of 
said  court,  where  the  judgment  was  affirmed, 
and  on  June  10, 1887,  a  judgment  of  affirmance 
thereof  and  for  f84.24,  costs  of  said  appeal  was 
entered. 

On  June  15  the  defendant  voluntarily  paid 
both  of  said  judgments,  applied  to  plmntiff's 
attorney  for  and  received  satisfaction  pieces 
thereof,  and  on  the  same  day  filed  the  same  and 
caused  said  judfipments  to  be  satisfied  of  record. 
No  process  haa  been  issued  nor  proceeding 
taken  to  enforce  payment  of  said  judgments. 

On  September  27, 1887,  the  defendant  served 
notice  of  appeal  to  this  court 

A,  P.  Hilton,  for  respondent,  for  the  motion: 

The  judgment  having  been  satisfied  of  record 
by  the  voluntary  act  of  the  defendent  it  was 
eztinguiehed  for  all  purposes.  The  parties 
were  out  of  court  and  there  was  nothing  to  ap-, 
peal  iVom ;  consequently  the  notice  of  appeal 
was  irregular  and  voii  Hatch  v.  Cent  Nat 
Bank,  78  N.  Y,,  489. 

The  cases  of  Sheridan  v.  Mann,  5  How.  Pr., 
201,  and  Schermerhom  v.  Wheeler,  5  Daly,  472, 
will  probably  be  relied  on  by  the  appellant  to 
defeat  this  motion.  In  the  latter  case  the  effect 
of  the  satisflEiction  of  judgment  upon  the  right 
of  api>eal  was  not  before  the  court;  and,  as- 
suming that  the  latter  portion  of  the  opinion 
could  be  tortured  into  an  expression  of  opinion 
on  that  point,  it  was  obiter  dictum. 

In  Sheridan  v.  Mann,  if  the  decision  could  by 
any  possibility  be  construed  to  hold  that  after 
the  satisfaction  of  a  judgment  an  api>eal  would 
lie  therefrom,  it  is  not  controlling,  as  this  ques- 
tion was  not  oefore  the  cout-t 

Strong  1&  Oadwaladbb,  for  appellant,  con- 
tra: 

A  voluntary  payment  of  an  adverse  judg- 
ment is  not  a  waiver  of  a  right  to  appeal  from 
the  same.  Champion  v.  Plymouth  Cong.  So- 
ciety, 42  Barb.,  444 ;  Clowes  v.  Dickenson,  and 
Dyett  V.  Pendleton,  8  Cow.,  332,  328 ;  Burch  v. 
Newbury,  4  How.  Pr.,  146 ;  Wells  v.  Danforth, 
1  Code  Rep.  N.  S.,  416;  Schermerhom  v. 
Wheeler,  6  Daly,  473. 

It  is  only  when  a  party  accepts  some  benefit 
under  a  judgment  or  order  that  he  waives  his 
right  to  appeal  fh)m  it  Re  N.  Y.  C,  etc.,  R.  R. 
Co.,  60  N.  Y.,  112. 

Docketing  a  judgment  is  only  essential  to 
make  a  judgment  the  lien  upon  the  land  of  the 
judgment  debtor.  Code,  section  1260 ;  Sheridan 
V.  Andrews,  49  N.  Y.,  478;  Whitney  v.  Town- 
send,  67  N,  Y.,  40. 

Judgment  can  be  enforced  at  any  time  after 
the  judgment  roll  is  filed.    Code,  section  1239. 

By  the  payment  and  entry  of  satisfaction  of 
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the  judgment  the  unsuccessful  party  does  not 
lose  the  right  to  appeal.  Schermerhorn  v. 
Wheeler,  5  Daly,  473 ;  Dickensheets  v.  Kauf- 
man, 29  ind.,  16  4 ;  Hill  v.  Starkweather,  30  Ind., 
434 ;  Edwards  v.  Perkins,  7  Oreg.,  164. 

This  court  has  held  (in  construing  a  stipula- 
tion under  which  it  was  claimed  a  party  had 
waived  a  right  to  appeal,  given  by  law)  that 
the  facts  should  be  very  clear  and  should  leave 
no  doubt  of  the  intention  of  the  party  to  cut 
himself  off  from  the  right  of  appeal  before  it 
should  be  so  construed.  Stedeker  v.  Bernard, 
93  N.  Y.,  689. 

Danporth,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant's  practice  in  paying  the  judg- 
ment before  appealing  from  it  is  not  to  be  con- 
demned. It  is  rather  to  be  encouraged.  A 
garty  who  recovers  at  the  trial  term  and,  against 
is  adversary's  appeal,  sustains  the  recovery  at 
the  general  term,  might  fairly  be  deemed  en- 
titled to  the  fruits  of  his  action  without  further 
delay. 

The  law,  however,  allows  one  more  appeal ; 
but  although  it  is  taken  the  successful  party 
may  nevertheless  enforce  his  judgment  by  exe- 
cution and  so  collect  its  award,  unless  tne  de- 
feated party  secures  its  ultimate  payment  by  a 
deposit  of  money  or  an  undertaking.  Why 
may  tie  not  simplify  the  matter  by  placing  the 
funds  at  once  in  the  hands  of  the  party  who,  if 
the  appeal  fails,  will  be  ultimately  entitled  to 
them?  By  so  doing  he  will  save  tlie  costs  of 
execution  and  do  no  'harm  to  his  creditor.  We 
think  he  should  not,  by  a  temporary  submis- 
sion to  the  decision  of  the  court,  be  placed  in  a 
worse  position  than  if  he  awaited  execution  and 
settled  it  with  sheriff's  fees. 

In  Dyatt  v.  Pendleton,  8  Cow.,  326,  an  exe- 
cution had  in  fact  issued ;  but  the  court  held 
that  even  a  voluntary  payment  of  the  judg- 
ment would  have  been  no  reason  against  a  writ 
of  error,  and  in  a  subsequent  case  (CloWea  v. 
Dickenson,  8  Cow.,  328)  Senator  Spencer,  re- 
ferring to  the  decision  just  cited,  says :  "I  feel 
confirmed  on  reflection  that,  no  matter  how 
the  money  is  paid  or  collected,  this  cannot  af- 
fect the  right  to  try  error  or  appeaL" 

To  the  same  effect  are  many  subsequent  de- 
cisions, and  it  must  be  deemed  too  well  settled 
by  authority  to  require  ftirther  discussion,  that 
a  party  against  whom  a  judgment  has  been 
rendered  is  not  prevented  from  appealing  to 
this  court  by  the  fact  that  he  has  paid  the  judg- 
ment, unless  such  payment  was  by  w^y  of  com- 
promise, or  with  an  agreement  not  to  take  or 
pursue  an  appeal.  1  Code  Rep.  N.  S.,  415,  Ct, 
of  Appeals,  1862;  Sheridan  v.  Mann,  6  How. 
Pr.,  201 ;  42  Barb.,  341. 

The  statute  giving  the  right  to  appeal  only 
requires  that  tne  judgment  in  question  shall 
be  final;  Code,  section  190;  that  the  appeal 
shall  be  taken  within  one  year  after  it  is 
entered,  section  1326 ;  and,  anticipating  such  a 
case  as  that  now  presented,  provides  that  if  the 
ludgment  appealed  from  is  reversed,  the  appel- 
late court  may  make  or  compel  restitution. 
The  same  rule  prevailed  before  the  Code,  and  it 
was  applied  whether  the  judgment  was  paid 
before  or  after  writ  of  error  brought.  The  only 
difference  was  in  the  manner  of  proceeding  to 


inform  the  court  of  the  facts  on  which  the  right 
to  restitution  depended.  Tidd.  Pr.,  1033,  1034 ; 
Sheridan  v.  Mann,  supra. 

The  appellant's  practice  has  been  regular  and 
the  motion  to  dismiss  the  appeal  should  be 
denied,  with  f  10  costs. 

All  concur,  except  Rapallo,  J.,  absent. — Cen- 
tral Reporter, 


Pamphlet  Seceiyed. 


The  Trial  of  the  Judgment ;  a  Review  of  the 
Anarchist  Case.  By  Gen'l  M.  M.  Trumbull. 
Price  25  cents.  Published  by  The  Health  and 
Home  Publishing  Co.,  February,  1888,  No.  226 
Dearborn  St.,  Chicago,  111. 


THE  COURTS. 


Supreme  Ck>nrt  of  the  District  of  Columbia. 
IN  EQUITY.— New  Suits. 

February  26. 

11033.  R.  R.  Perry,  executor  estate  of  Harriet  McOeney,  v. 
Edgar  P.  McCeney  et  aL    Com.  sol.,  E.  R.  Perry. 

February  27. 

11034.  John  and  Wm.  C.  Bams  v.  "RxSqb  K.  Helphenstine 
et  al.  Com  sols.,  Cole  &  Cole. 

Ilea's.  John  Poller,  upon  petition  of  Joseph  Poller,  tTustee. 
Com.  Bols..  Tippett.  Clendenin,  Fullerton  and  Bell. 

11036.  Alfrea  Richards  et  al.  v.  Charles  Medford  et  aL  Com. 
sol.,  A.  B.  Williams. 

February  28. 

11037.  Jno.  GJeorge  Henry  et  al.  v.  Sophia  Bouret  et  al. 
Com.  sol..  J.  A.  Maedel. 

11038.  Frederick  A.  Dyser  v.  Oracle  P.  CampbelL  To  sell 
part  lot.    Com.  sol.,  T.  P.  Miller. 

11039.  Alverta  Leathers  V.  Robert  B.  Leathers.  For  divorce. 
Com.  sol ,  J.  Ambler  Smith. 

FebruaiT  29. 

11040.  Eleazar  Harmon,  trading  as  E.  Harmon  &  Co.,  v. 
James  Fit^patrick  et  al.  Creditor's  bill  to  enforce  judgment 
at  law.    Com.  sols,,  Wilmarth  and  Btorrs. 

March  L 

11041.  Sarah  L.  Carrigan  v.  Daniel  Carrigan.  For  divorce. 
Com.  sol.,  E.  B.  Hay. 

11042.  Lemon  T.  wheeler  v.  Kate  M.Wheeler.  For  divorce. 
Com.  sol.,  R  B.  Hay. 

11043.  Jessie  E.  Weaver  v.  Jessie  P.  Campbell.  For  parti- 
tion by  sale.    Com.  sol.,  H.  B.  Davidson. 

March  2. 
Iiai4.  Wm.  H.  Main  et  al.  v.  Daniel  E.  Hoadly  et  al.    To 
dissolve  partnership.    Com.  sol.,  W.  A.  Cook. 

11045.  Frank  H.  Over,  executor  of  will  of  Henry  Smith,  v- 
Malvina  Raves.  To  construe  will.  Com.  sols.,  Bimey  S^ 
Bimey. 

11046.  Joseph  Poller,  receiver,  v.  Joseph  Poller,  trustee,  et 
al.  To  sell  all  estate  of  John  and  Elizabeth  Poller,  and  for 
investment  of  proceeds.  Com.  sols.,  Tippett,  Clendenin, 
Fullerton  and  BelL 

11047.  Mary  O'Brien  v.  Walter  Green  etal.  For  injunction. 
Oom.  sols.,  Clarke  and  Cahill. 

March  3. 

1104S.  Annie  Miller  v.  Daniel  Miller.  For  divorce.  Oom. 
sol.,  C.  Carrington. 

11049.  Turman  J.  Shadd  v.  Howard  Holmes  et  al.  To  sell 
lot.    Com.  sol..  James  S.  Smith. 


CIRCUIT  COURT.— New  Suite  at  Law. 

February  27. 

2S482.  Charles  E.  Locke  v.  Eloi  Sylva.    Damages,  ^,000. 
Plffs  atty,  E.  A.  Newman. 

28483.  Same  v.  Henry  Pierson  et  al.    Damages,  |20,C00. 
Plffs  atty.  Same. 

28184.  Alfred  L.  WUIson  et  al.  v.  Thomas  E.  France.    Ac- 
count, |170.    Plffs  attys,  Gamett  St  Mackall. 

February  28. 

28485.  Abraham  Depue  et  al.  v.  Wm.  Prank  Walker  et  al. 
Judgment  of  Justice  Mills,  $88.63. 

28t86.  James  E.  Willett  v.  Ann  W.  Queen.    Judgment  of 
Justice  Davis,  $39.52. 

28487.  Joseph  R.  Hertford  v.  George  0.  Lewis.  Notes,  $300. 
Plffs  attys,  Wilmarth  and  Storrs. 
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2848&  JohnBanm  v.  John  F.  Honsam.  Judgment  of  Justice 
O'Neal,  $40. 

28489.  James  W.  H.  Lovejoy  t.  Oscar  H.  Goumbe.  Check, 
1106.   ?]S&  atty,  B.  O.  Lovejoy. 

March  8. 

28490L  Jacob  T.  PhiUips  v.  Wm.  D.  Earle.  Certiorari.  Defla 
attys,  Miller  and  Taylor. 

2M91.  Moses  Stearman  t.  The  B.  A  O.  B.  B.  Co.  Damages, 
120,000.   PiaSa  atty,  P.  T.  Browning. 

PROBATE  COURT.— Justice  Oox. 

March  3. 

Estate  Susan  Kengla.    Will  admitted  to  probate. 

Brtate  E.  D.  liowry.    Order  of  sale. 

Estate  Joseph  Brooks.    Beference  to  special  auditor. 

Estate  Mary  Johnson.    Executors  bonded  and  qualified. 

Estate  Richard  H.  Trunnel.  Portion  for  letters  filed  by 
Wm.  H.  Tendey,  creditor. 

Estate  Maria  E.  Bodier.  Letters  granted  Sarah  E.  A.  Gib- 
son ;  bond, $100. 

Estate  Margaret  Carter.  Letters  issued  to  M.  J.  Colbert 
and  E.  8atheiiand ;  bond,  f  1,000. 

Estate  TboB.  Duke.  Letters  granted  Sallie  D.  Duke;  bond, 
11.000. 

Estate  Wm.  Eckstein.  Letters  granted  Anna  L.  Eckstein; 
bond,  11,200. 

Brtate  Michael  T.  Keliher.  Letters  granted  Mary  E.  Eeli- 
her;  bond,  f  1,000. 

Estate  Sosan  Walker.  Letters  granted  Benjamin  Butter- 
worth;  bond,  $2,000. 

Estate  James  McOrann.  Letters  granted  H.  F.  MoGrann ; 
bond,  HOOO. 

Estate  Wm.  Clabaugh.  Inyentory  of  personalty,  amount- 
ing to  I31&05.  filed. 

Estate  Bernard  Overman.  Order  allowing  sale  of  dece- 
dent's interest  in  the  firm  of  White  &  Overman  to  surviving 
partner. 

First  and  final  accounts  were  passed  in  the  following  es- 
tates :  Nora  Maclay,  James  Godden,  Bernard  Bergling.  Mary 
E.  Brown,  David  Hunter,  Ellen  Owen,  John  W.  Kindt,  Se- 
bastean  de  Laasa,  and  Baron  KesseL 


Bole  Of  Court. 

RULH20.  ♦  •  ♦  *  Hereajter  aU  notices  wMch  relate  to 
proceedings  in  the  Supreme  Oourf  of  the  District  of  Cblum&ia, 
the  pubHcation  of  umieh  is  required  by  taw  or  by  rules  of 
CWt,  or  by  ai^/  order  of  OourL  shall  be  published  in  The 
WASRiirGTOM  Law  Bbporter,  oaring  the  Ume  required  by 
lau,  in  euidition  to  any  other  papers  which  may  be  ^[»eci€Uly 
ordered  or  wMeh  may  be  selected  by  the  parties. 


£egal  JSoticcQ. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  oi 
Columbia,  holding  a  Special  Term  for  Orphans'  Court  busi- 
ness. Letters  Testamentary  on  the  personal  estate  of  Rebecca 
Cooper,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hoieby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
oty  to  the  subscriber,  on  or  before  the  23d  day  ol  February 
next:  they  may  otherwise  by  law  be  excluded  ftom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  23d  day  of  February,  1888. 
10  WM.  BRYA1<  Ex'r,  608  Penn.  ave. 

No.  2g7».    Ad.  D.  13.    E.  H.  Thomas,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  28th  day  of  February,  1888. 


J 


No.  10,968.    Docket  27. 


Carrie  C.  Davis  ot  aU 
Robert  V.McKenny  et 

On  motion  of  the  plaintifib,  by  Mr.  B.  T.  Thomas,  their 
aoliciior,  it  is  ordered  that  the  defendants,  Frederick  C. 
A»rigM,  Robert  F.  Pope,  George  E.  Pope  and  Addie  Talburt, 
cause  their  appeazanoe  to  be  entered  herein  on  or  before 
the  iiist  mie^y  occurring  forty  days  after  this  day; 
otherwise  tbe  cause  will  be  proceeded  with  as  in  case  of 
default. 

Tbe  object  of  this  suit  is  to  sell  the  real  estate  of  which 
Edward  McKenny  died  seized,  for  the  purpose  of  paying 
debta. 

By  the  Court  W.  S.  COX,  Justice,  Ac. 

TroeCopy.  Test:  B.  J.  Miaos,  Clerk,  Ac. 

10  By  M.  A.  Clancy,  Asst  Clerk. 


ttqal  Notices. 


TTHS  IS  TO  GIVE  NOTIOB. 

T^at  the  subscriber,  of  the  District  of  Colombia,  hath 
obt  lined  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphan's  Court  business.  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  Henry 
H.  Kultz,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said^eooaaod  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  15th  dav  of  February 
next ;  they  may  otherwise  by  law  be  excluded  nrom  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  February,  1888. 
10  CHEISTIEN  KULT25, 

Adm*x  c.  t.  a.,  507 11th  St.  n.  w. 

No.  2926.    Ad.  D.  18.    C.  A.  Walter,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Sitting  in  Equity,  March  1, 1888. 

Mary  Roee  ) 

V.  Y    10,»ie.    Eq.  Doc27. 

Margaret  Comberland  et  al.  ) 
On  consideration  of  the  report  of  James  M.  Johnston, 
trustee,  of  the  sale  of  part  of  lot  22,  in  souare  No.  634,  par- 
ticularly described  in  the  proceeding,  to  William  Q.  Stotter, 
for  $1,050.00,  cash,  it  is  ordered  that  said  sale  be  finally  rati- 
fied and  confirmed,  unless  cause  to  the  contrary  be  shown 
on  or  before  the  Isi  day  of  April,  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Washing- 
ton Law  Eeporter  once  a  week  lor  three  weeks  before  said 
date. 

W.  S.COX,J. 
A  true  copy.    Test:  B.  J.  Meigs,  Clerk. 

10  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  3d  day  of  March,  1888. 

Georgeanna  Deal         ) 

V.  }     No.  101885.    Docket  27. 

James  Henry  Deal.      ) 
On  motion  of  the  plaintiff,  by  Mr.  Campbell  Carrington, 
her  solicitor,  it  is  ordered  that  the  defendant,  James  Henry 
Deal,  cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 
The  object  of  this  suit  is  for  an  absolute  divorce  upon  the 
grounds  of  adultery  and  wllfbl  desertion  for  over  three  years 
before  the  filing  of  this  petition. 
By  the  Court.  W.  S.  COX,  Justice,  Ac 

True  copy.    Test :  B.  J.  Mbios,  Cler^jAc. 

10  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  3d  day  of  March,  1888. 
R.  J.  Allen,  Son  A  Co.  1 

The  AnJcAmerlcan  Insurance        No.  27,861.    Docket  81. 
Company.  I 

On  motion  of  the  plalntifft,  by  Bimey  &  Bimey,  their 
attorneys,  it  is  ordered  that  the  defendant,  The  Anglo-Ameri* 
can  Insurance  Company,  cause  its  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  days- 
after  this  day ;  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  condemn  certain  credits  to  the 
payment  of  a  debt  claimed  by  the  said  B.  J.  Allen,  Son  & 
Co.  ftora  said  Anglo-American  Insurance  Compay. 

By  the  Court.  A.  B.  HAONEB,  Aaso.  Justice. 

■  True  copy.    Test:  B.  J.  Meigs,  Clerk. 

10  By  J  B.  Young,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  5th  day  of  March,  1888. 

W.  6.  Raymond ) 

V.  (     In  Equity.    No.  10,818.    Docket  27. 

Lucy  Raymond.  ) 
On  motion  of  the  plaintiff,  by  Mr.  J.  Ambler  Smith,  his 
attorney,  it  is 

Ordered,  that  the  defendant  cause  her  appearance  to  be 
entered  herein  or  on  before  the  first  rule-day  occurring  forty 
days  after  this  d^;  otherwise  the  csuse  will  be  prooeeded 
with  as  in  case  of  default. 

The  object  ot  this  suit  is  to  obtain  a  divorce  a  vinculo  mat- 
rimonii from  the  defendant. 

W.  S.  COX,  J. 
A  true  copy.    Test :  B.  J.  Mbigs,  Clerk. 

10  By  L.  P.  W1LLL4MS,  Aast  Clerk. 
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Cegal  Noticeo. 


THIS  18  TO  GIVE  NOTICE, 

That  the  subecriber,  of  the  District  of  Oolmnbi*,  bath 
obtained  ftom  the  Supreme  Coartofthe  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  businesB,  Letters 
Testamentary  on  the  personal  estate  of  Thomas  A.  Richards, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  14th  day  of  Februaiy 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene> 
fit  of  said  estate. 

Given  under  my  hand  this  14th  day  of  February,  188P. 
9       8ABAH  ANN  BICHARDsTBx'x.  lOlC  N.  J.  ave.  s.  e. 

No.  2987.    Ad.  D.  13,    J.  J.  Wilmarth,  Proctor. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  bucdneas.  Letters 
Teatamentart  on  the  personal  estate  of  Henry  Smith, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  10th  day  of  February 
next;  they  may  otherwise  by  law  be  excluded  fttmi  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  10th  day  of  February,  1888. 
8  PRANK  H.  OVER,  Ex'r  424  1st  st.  s.  e. 

No.  2823.    Ad.  D.  18.    Bimey  A  Bim^y,  Proctors.  

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  irom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  William 
0.  Fuller,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  axe 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  18th  day  of  February  next : 
they  may  otherwise  by  law  be  excluded  fVom  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  18th  day  of  February,  1888. 
10  ARTHUR  MAC  ARTHUR,  Adm'r  c.  t.  a., 

1201  N  St.  n.  w.,  Washington,  D.  O. 

No.  2278.    Ad.  D.^    "^^'^  Mattingly.  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  Albany.  New  York,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Cora  LMngtton  Bar- 
nard Meroer,  late  of  the  District  of  Columbia,  deceiased. 

All  persons  liaving  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27tlr  dav  of  February 
next ;  t^ey  may  otherwise  by  law  be  excluded  fVom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  February,  1888. 
10  RICH'D  VARICK  DeWITT, 

Executor  of  the  last  will  and  testament  of 
Cora  L.  B.  Mercer. 

No.  2886.  Ad.  D.  18.  James  Lowndes,  Proctor,  1606  Pa.  ave 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftrom  the  Supreme  Court  of  the  District  of  Col^imbla, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
l^tamentM7  on  the  personal  estate  of  Agnes  Maria  Smith, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  February 
next:  they  may  otherwise  by  law  be  excluded  fix»m  all  bene- 
fit or  the  said  estate. 

Given  under  my  hand  this  16th  day  of  Febmanr,  ^888. 
10  BLAIR  LBB,  Ex'r, 

^    Cor.  A%  street  and  Louisana  avenue. 

No.  2086.    Ad.  i>.  18. Washington,  D.  C. 

IHIS  IS  TO  GIVE  NOTICE, 

That  ^he  subscriber,  of  the  District  of  Columbia,  hath 
obtained  firom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  William 
Puroell,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8d  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  firom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  3d  day  of  Februaiy,  1888. 
7        JOHN  J.  PURCELL,  Adm'r,  1468  R.  I.  ave.  n.  w. 

Wm.  J.  Miller,  Proctor. 


ftgal  TSotim. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Ooitrt  BuoineBS. 

February  Sfd.  1888. 

In  the  case  of  Maiy  H.  J.  Bush  and  WUlard  Saulsbniy.  i^,f 
Executors  of  Maria  S  Thdmton,  deceased,  tlie  E^xecutors  afore- 
said have,  with  the  approval  of  the  Court,  appointed  Friday, 
the  4th  day  of  May,  A.  D.  1888,  at  U  o'clock  a.  m.,  for 
making  payment  and  distribution,  under  the  Court's 
direction  and  control :  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
due, are  hereby  notified  to  attend  in  person  or  by  agen^  or 
attorney  duly  authorised,  with  their  claims  agamsi  the 
estate  properlv  vouched;  oUierwise  the  Exeoutcws  will 
take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  hi  the  Washington  Law  Reporter  prevoius 
to  the  said  day. 

6  Test.        DORSEY  CLAGETT,  Register  of  Wills. 

No.  2722.  Ad.  D.  18. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  28d,  1888. 

In  the  case  of  Maria  H.  Steuart.  surviving  Executrix  of  the 
Estate  of  Maria  Hunter,  deceased,  the  Executrix  aforesaid  has. 
with  the  approval  of  the  Court,  appointed  Friday,  the  28rd 
day  of  March,  A.  D.  1888,  at  12  o'clock  m.,  for  making  -pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly  author- 
ized, with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  Executrix  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copv  of  this  order  be  published  once  a  week  for 
three  weelcs  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

0        TMt :  DORSEY  CLAGETT,  Register  of  Wills. 

No.  2666.    Ad.  D.  18.    Chas.  W.  Dora^,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  24th,  1888. 

In  the  matter  of  the  Estotc  <^  Ly«a  S.  Button,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  Estate  of  t^  said  de- 
ceased, has  this  day  been  made  |by  Zachariah  8.  Buckler. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  16th  day  of  March  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  probate  and  Letters  Testamentary  on  the 
estate  of  the  said  oeceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

9        Test:  DORSEY  CLAGETT,  Register  of  Wills. 

No.  2940.    Ad.  D.  18. 


No.  10,959. 
Equity  Docket  27. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  10th  day  of  February,  A.  D.  1868. 

Chariet  A.  Bradford  st  al.. 

Complainants, 

V. 

Anna  Cattail  et  aU 

Defendants.. 

On  motion  of  the  complainant,  by  Messrs.  Neill  Dumont 
and  Reginald  Fendall,  their  solicitors,  it  is  ordered  that  the 
defendants,  Anna  Castell,  vniliam  Nokes,  George  W.  Nokss.  jr., 
an  infant,  and  Matilda  C.  Noktt.  an  influit.  cause  their  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule- 
oay  occurring  forty  days  after  this  day ;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  divest  the  defendants  of  any 
title  to  the  lot  of  ground  No.  26,  and  the  south  20  feet  6^ 
inches,  firom  lyont  to  rear,  of  lot  25,  in  square  No.  990,  in  the 
city  of  Washington,  District  of  Columbia,  and  remove  fVx>n& 
the  complainant  Charles  A.  Bradford's  title  thereto,  a  cloud 
thereon  arising  Arom  a  defect  in  a  deed  ftnom  Edward  O. 
Castell  and  others  to  Barzilla  C.  Betts,  dated  September  24th , 
1864,  and  recorded  among  the  Land  Records  of  said  District, 
in  Liber  C.  T.  No.  66,  fol.  84. 

By  the  Court.  W.  &  COX.  Justice,  Ac. 

True  copy.    Test :  R.  J.  Mmos,  Clerk,  &c. 

7  By  M.  A.  Clakcy,  Aas't  Clerk. 
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£egai  Notices. 


m  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  BoBinees. 

February  ITth,  1888. 

In  the  matter  of  the  Estate  of  Polly  Y.  Brownell,  late  of  the 
Di<ttrict  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  of  Administration  o.  t.  a.  on  the  Estate  of  the 
tald  deceased,  has  this  day  been  made  by  Temperance  P. 
Beed. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Conrt  on  Friday,  the  16th  day  of  March,  next,  at  11 
o^cIock  a.  m.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  of  Adminis- 
tration c.  t.  a.  on  Uie  Estate  of  the  said  deceased  should  not 
issue  as  prayed. 

Pronded  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

8  -    Test:  DORSET  CLAGETT,  Register  of  Wills. 

F.  D.  McKenney,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  D'SfRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
February  17th,  1888. 

In  the  case  of  John  Marbury,  jr.,  Administrator  c.  t.  a.  of 
Harriet  H.  Marbury,  late  of  Washington  County,  in  the  District 
of  Columbia,  deceased,  the  Administrator  c.  t,  a.  aforesaid  has, 
with  the  approval  of  the  Court,  appointed  Friday,  the  16th 
day  of  Marcn,  A.  D.  1888,  at  eleven  o'clock  a.  m.,  for  making 
pajrment  and  distribution  under  the  Court's  direction  and 
control,  when  and  where  aUicrcditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notilied  to  attend  in  person  or  by  agent  or  attorney  duly 
anthorised,  with  their  claims  against  the  estate  properly 
Touched:  otherwise  the  Administrator  c  t.  a.  wiU  take  the 
benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

8        Test.  DORSBY  CLAGETT,  Register  of  Wills. 

No.  2557.  Ad.  D.  13.    J.  Carter  Marbury,  Proctor. 

THIS  18  TO  GIVE  NOTICE. 

That  the  subsciiber,^  of  the  District  of  Columbia,  hath 
obtained  fhim  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  Estate  of  Bernard  Overman, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
herel^  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  17th  day  of  February 
next;  they  may  otherwise  by  law  be  excluded  hrom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  17th  day  of  February,  1888. 
8       ELIZABETH  OVERMAN,  Adm'x,  987  M  st.  n.  w. 

No.  296i.    Ad.  D.  13.     Wm.  E.  Edmonston,  Proctor. 


tt%a\  Notices. 


TH75  IS  TO  QTVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  tcom  the  Supreme  Court  of  the  District  of  Colunv 
bia.  holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  William 
Clibmgli.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  14th  day  of  February 
next:  they  may  otherwise  by  law  be  excluded  m>m  all  bene- 
fit or  the  said  estate. 

Given  under  my  hand  this  14th  day  of  February,  1888. 
8  E»W1N  B.  HAY,  Adm'r,  1426  N.  Y.  ave. 

Ko.2Q».    Ad.  D.  IS. 

TEIS  18  TO  GIVE  NOTICE 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  S|>ecial  Term  for  Orphans'  Court  business, 
Letters  of  Administration  on  the  personal  estate  of  Richard 
Mchtot,  late  of  the  District  of  Columbia,  deceased. 

AH  persons  having  claims  against  the  said  deceased  are 
nersby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of^ to  Uie  subscriber,  on  or  before  the  3rd  davof  February 
aextj  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  Srd  day  of  February,  1888. 
8  GUY  CARLTON,  Adm*r,  1740  14th  st.  n.  w 

No.  2870.    Ad.  D.  18.    Fillmore  Beall,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  16h,  1888. 

In  the  case  of  Noble  D.  Larner,  Executor  of  Margaret 
Kennedy,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  16th  day  of 
March,  A.  D.  1888.  at  11  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  wTien  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney,  duly  author- 
ized, with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Ebcecutor  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to  the 
said  day. 

8         Test:  DORSEY  CLAGETT,  Register  of  WUls. 

No.  25ffl.    Ad.  D.  13.    John  B.  Lamer,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Otis  P.  G.  Clarke, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  Febniaiy 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  16tb  day  of  February,  1888. 
8  CHA8.  W.  PITTS,  Adra'ir,  1006  Fst.  n.  w. 

No.  2990.    Ad.  D.  13.    R.  D.  Mussey.  Proctor. 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  William  Curtis  Costin, 
late  of  the  District  or  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  ot  February 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  February,  1888. 
8  LUCY  G.  M.  COSTIN,  Bx'x,  316  11th  st.  s.  e. 

No.  2966.    Ad.  D.  13.    Bryson  Tilley,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  8th  day  of  February,  1888. 
Nannie  Risque  Wilson       ^     ^^  io,778. 
Elizabeth  >.  Risque  etal8..r    Equity  Docket  27. 
On  motion  of  the  plaintiff,  by  Messrs.  Gordon  &  Gtordon, 
her  solicitors,  it  is  ordered  that  the  defendant,  Carey  Jacque- 
line Risque,  infant,  cause  her  appearance  to  be  entered  here- 
in on  or  before  the  first  rule-day  occurring  forty  days  after 
this  day ;  otherwise  the  cause  will  be  proceeded  with  as  in 
case  of  default. 

The  object  ot  this  suit  is  to  vest  in  the  plaintiff^  in  fee,  part 
of  lot  195,  in  Beatty  &  Hawkins*  addition  to  Georgetown, 
District  of  Columbia,  beginning  on  Bouth  side  of  6th  street, 
at  a  point  138  feet  east  from  Frederick  street,  and  run  east 
on  5th  street  25  feet,  thence  south  160  feet,  thence  west  2fi 
feet,  thence  north  160  feet  to  beginning. 
By  the  Court.  E.  F.  BINGHAM,  Chief  Justice,  Ac 

A  true  copy.    Test :  R.  J.  Mbios,  Clerk,  &c, 

7  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

]Jf  olding  a  Special  Term  for  Orphans'  Court  Business. 

February  Srd,  1888. 

In  the  case  of  Mary  H.  J.  Bush  and  Willard  Saulsbury,  ir.. 
Administrators  d.  b.  n.  c.  t.  a.  of  Sarah  M.  Thomson,  dec*d,  the 
Administrators  d.  b.  n.  c.  t.  a.  aforesaid  have,  with  the  approval 
of  the  Court,  appointed  Friday,  the  4th  day  ot  May,  A.D.  1888, 
at  11  o'clock  a.  m..  for  making  payment  and  distribution,  unl 
der  the  Court's  direction  and  control,  when  and  where  al- 
creditors  and  persons  entitled  to  distributive  shares  (or  lega- 
cies) or  a  residue,  are  hereby  notified  to  attend  in  person  or  oy 
agent  or  attorney  duly  authorised,  with  their  clauns  against 
the  estate  properly  vouched ;  otherwise  the  Administrators 
d.  b.  n.  c.  t.  a.  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weelcs  in  the  Washington  Law  Reporter  previous  to 
the  said  day.  _^ 

6  Test.       DORSEY  CLAGETT,  Register  of  Wills. 

No.  424.    Ad.  D.  8. 
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£egal  Notices. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  WliUam  O'Neal,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  havina:  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  15th  dajr  of  February 
next;  they  may  otherwise  by  law  be  excluded  rrom  all  bene- 
^t  of  the  said  estate. 

Given  under  my  hand  this  15th  day  of  February,  1888. 
9  ANNIE  J.  O'NEAL,  Ex'x,  2109  H  st.  n.  w. 

No.  2973.    Ad.  D.  13.    A.  B.  Williams,  Proctor. 


tt%a\  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  2l8t,  1888. 

In  the  case  of  Charles  H.  Dismer,  Administrator  of  Ric'iard 
M.  Brimmer,  deceased,  the  Administrator  aforesaid  has.  with 
the  approval  of  the  Court,  appointed  Friday,  the  9th  day  of 
Marcn,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment 
and  distribution  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue,  are  hereby  notiHed 
to  attend  in  person  or  by  agent  or  attorney  dulv  authorized, 
with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  Administrator  will  take  the  benent  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

8       Test :  DORSET  CLAGETT,  Register  of  Wills. 

No.  2606.    Ad.  D.  13.    Ferdinand  Schmidt,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  21st  day  of  February,  A.  D.  1888. 
Eugene  Hyland  Brawner,  Executor  of 
Ellen   J.  Brawner,  deceased,  Com- 
plainant, 


No.  10,766. 
Eq.  Doc.  27. 


George  E.  KIrK  et  al. 

On  motion  of  the  plaintiff,  by  Messrs.  George  E.  Hamilton 
and  Thomas  B.  Higgins,  his  solicitors,  it  is  ordered  that  the 
defendant,  George  R.  Zell.  cause  his  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  days 
alter  this  day :  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  aefault. 

The  object  of  this  suit  is  to  subject  part  of  lot  fourteen  (14), 
in  square  four  hundred  and  thirty-seven  (4T7),  to  the  pay- 
ment of  a  judgment  obtained  in  Cause  No.  26,294,  at  Law, 
Docket  No.  30. 

By  the  Court.  W.  8.  COX,  J. 

A  true  copy.    Test:  R.  J.  Mbigs,  Clerk. 

8  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
February  17th,  1888. 

In  the  case  of  Charles  W.  Brown,  Administrator  of  Charles 
Brown,  deceased,  the  Administrator  aforesaid  has,  with  the 
approval  of  the  Coiut,  appointed  Friday,  the  16th  day  of 
March,  A.  D.  1888,  at  12  o'clock  m..for  making  payment 
and  distribution  under  the  Court's  airection  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  bv  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Administrator  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  IJaw  Reporter  previoua  to 
the  said  day. 

8         Test :  DORSEY  CLAGETT,  Register  of  Wills. 

No.  2579.    Ad.  D.  13.    E.  H.  Thomas,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Colombia,  have 
obtained  fh)m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Phebe  A.  Lowe, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  10th  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  m>m  all  benefit 
of  the  said  estate. 

Given  under  our  hands  this  10th  day  of  February,  1888. 
8  ELIZABETH  DAVIS,  f  *^™hh. 

AMOS  DAVIS,  i  ^°^^^ 

L.  Cabell  Williamson,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Businesa, 

February  16th,  1888. 

In  the  case  of  Fillmore  Beall,  Administrator  c.  t.  a.  of  John 
Fitzgerald,  deceased,  the  Administrator  c.  t.  a.  aforesaid  has, 
with  the  approval  of  the  Court,  appointed  Friday,  the  16th 
day  of  March,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making 
payment  and  distribution  under  the  Court's  airection  and 
control,  when  and  where  all  creditors  and  piersons  entitled  to 
distributive  shares  (or  l^pacies)  or  a  residue,  are  hereby 
notified  to  attend  in  i>erson  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Administrator  c.  t.  a.  will  t«ike  the 
benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  law  Reporter  previous  to 
the  said  day. 

8        Test.  DORSEY  CLAGETT,  Register  of  WiUa. 

No.  2692.    Ad.  D.  13. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  17th.  1888. 

In  the  case  of  Campbell  Carrington,  Administrator  of  Mary 
E.  Roach  alias  Minnie  Raymond,  deceased,  the  Administrator 
aforesaid  has.  with  the  approval  of  the  Court,  appointed  Fri- 
day, the  9th  day  of  March,  A.  D.  1888,  at  11  o'clock  a.  m.,  for 
making  payment  and  distribution  under  the  Court's  direc 
tion  and  control,  when  and  where  all  creditors  and  persons 
entitled  to  distributive  shares  (or  legacies)  or  a  resiaue,  are 
hereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorised,  with  their  claims  against  the  estate  properly 
vouched  ;  otherwise  the  Administrator  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  ooi>y  ot  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

8        Test.  DORSEY  CLAGETT,  Register  of  WiUs. 

No.  2542.    Ad.  D.  13.    Irving  Williamson,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Oourt  businees. 

February  17th,  1888. 

In  the  matter  of  the  Estate  of  William  W.  Hampton. 

Application  for  Letters  of  Administration  on  the  estate  of 
William  W.  Hampton  was  made  on  the  10th  day  of  February, 
1888,  by  Sarah  F.  Hampton,  his  sister. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  9th  day  of  March,  A.  D.  1888.  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  said 
Estate  should  not  issue  as  prayed. 

Provided  a  copy  of  this  oraer  be  published  once  a  week  for 
three  weeks  in  the  Washingrton  Law  Reporter  and  in  the 
Evening  Star  previous  to  the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

8         Test:  DORSEY  CLAGETT,  Register  of  Wills, 

No.  2983.    Ad.  D.  13.    James  H.  Smith.  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
In  the  case  ol  Florence  Stith  Adminiatratrix  with  the  will 
annexed  of  the  Estate  of  Jane  E.  Dennis,  deceased,  the  Ad- 
ministratrix as  aforesaid  has,  with  the  approval  of  the  Court, 
appointed  Friday,  the  16tb  day  of  March.  A.  D.  188S.  at  11 
o^clock  a.  m.,  for  making  payment  and  distribution,  under  the 
Court's  direction  and  control,  when  and  where  all  creditors 
and  persons  entitled  to  distributive  shares  (or  legacies)  or  a 
residue,  are  hereby  notified  to  attend  In  person  or  by  agent  or 
attorney  duly  autnorized,  with  their  claims  against  the  estate 

groperiy  vouched,  otherwise  the  Administratrix.wUl  take  the 
enefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
said  day. 
8       Test :  DORSEY  CLAGETT,  Register  of  Wills. 

No.  2580.    Ad.  D.  13.    Chas.  W.  Dorsey,  Proctor. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob> 
tained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  or  Anthony  H.  Jansas* 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  trom  aJl  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  February,  1888. 
8       FRANKLAND  JANNUS,  Ex'r,  938  F  st.  n.  w.,  City. 
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AXXORNBYS-AX-I^Ainr. 


WASHINGTON.  D.  a 
4  BERT,  WILLIAM  STONB, 


408  Fifth  St.  n.  w. 


B 


ELL,  W.  PEIBCB, 

amnml  in  Paient  Causes 


625  P  St.  n.  w. 


B 


LAIB,  JOHN  8., 


1420  F  St.  n.  w 


D 


UMONT.  N., 


e29  F  St.  n.  w. 


E' 


DWABD8  &  BARNARD, 


500  5th  St.  n.  w, 


M 


ACKEY,  FRANKLIN  H.. 


605  D  St.  n.  w. 


S 


AVILLB,  JAMBB  "H^ 


1419  F  St.  n.  w. 


CALIFORNIA. 

oCALUSTER,  WARD,  Jr.. 

430  Montgomery  St..  San  Francisco. 


M 


COLORADO. 


D 


XJNN,  GEORGE, 


Denver. 


GEORGIA. 

tARBI£(yN  A  GILBERT. 
Gate  City  Bank  Bnilding,  Atlanta. 


KANSAS. 
"pvOUGLASS,  GEORGE  L., 


Wichita. 


MINNESOTA. 
TTEATH,  HARTWELL  P., 


St.  Panl. 


NEBRASKA. 

rypFxrvT,  charles, 


Pazton  Building,  Omaha. 


OHIO. 

WING.  GEORGE  C. 
89  EucHd  Ave.,  Room  8,  Cleveland. 

Conuninioiier  of   Deeds^   XotAry    Pablic    and 
U.  S.  Commissioiiery 

1224  F  St  N.  W.  Washington,  D.  O. 

Attorney  for  Mercantile  OoUectinfir  Agrency. 

BUl^DY'S   JUSXICE, 

^  per  voL    For  sale  at  the  Washington  Law  Reporter  Office. 
A  Manual  of  the  Laws  of  the  District  of  Colombia,  fW>m 
Us  organization,  with  notes  of  decisions  and  references,  by 

CHARLES    S.  BUNDY, 

CoomiMioner  of  Deeds  for  all  the  States  and  Territories. 

irOTUtT  PUBUO,  U.  8.  OOMlfI88IOKBB  AND  JU8TICB  OF  THB  PBAOB 

458  U.  Ave.       (Opp.  aty  HaU)       Washington,  D.  C. 

9^  All  papers  for  record  or  nse  in  other  States .  should  be 
vckDowieaged  before  a  Oommiasioner  of  Deeds  in  this  District 
beftore  being  sent.  88 


JOHN    H.   YOORII££S, 

ATTORNEY-AT-LATV, 
Solicitor  of  Patents  and  Connsel  in  Patent  Cases. 

PRACTICES   BEFORE  THB 

Gi-NERAL  Land  Office  and  Court  of  Claims. 
8t  Cloud  Bldg..  cor.  9tli  &  F  Sts.,  Washington,  D.  C.     7 

BALDWIN,  HOPKINS  &  PEYTON, 

Attorneys  at  Lawy  Solicitors  of  Patents^  and 
Counselors  In  Patent  Canses^ 

25  Grant  Place,  "WashiiiGrton,  D.  O. 
Established  1859.    Patent  Business  Exclusiyely.     4 

IVatlonal  UniTerslty  Lra^w  Scliool* 

Pbbs't,  Hon.  ARTHUR  MAC  ARTHUR, 

Late  Associate  Justice  Supreme  Court  District  of  Columbia 

LECTURERS: 

HoK.  SAM'L  F.  MILLER, 

Associate  Justice  Supreme  Court  U.  S. 

International  Law. 

Hon.  W.  B.  WEBB. 

Federal  Jurisprudence  and  Practice. 

H.  O.  CLAUOHTON,  Esq, 

Common  Law  Pleading,  Eridence,  Equity  Pleading   and 

Practice,  Commercial,  Maritime,  and  Criminal  Law. 

JAMES  SCHOULER,  Esq. 

Bailments  and  Domestic  Relations, 

EUGENE  CARUSI,  Esq. 

Real  and  Personal  Property,  Contracts,  Negotiable  Instm- 

ment., 

CHAS.  S.  WHITMAN,  Esq. 
Patent  Law  and  Practice. 
JUDGES  OF  THE  MOOT  COURT: 
EUGENE  CARUSL  Esq.,      I  CHAS.  S.  WHITMAN,  Esq., 
Law  and  Equity  Cases.        |  Patent  Cases. 

School  opens  Oct.  3, 1887.  For  information,  address  C.  W. 
Bushnell,  Treas.,  or  E.  D.  Carusi,  Sec.,  1006  Fst.  n.  w.,  Wash- 
ington, D.C.  37 


Book  and  Job  Printins^. 

THE  LATV  REPORTER  COMPANY 
hega  to  inform  the  profession  that  it  has 
recently  added  to  its  plant  a  full  supply  of 
new  Job  Type,  new  Presses,  euid  every  ap- 
pointment of  a  first  class 

JOB  PRINTING  OFFICB, 

which  will  be  under  the  supervision  of  Mr. 

"W.*F.  Roberts,  one  of  the  most  skUful  and 

artistic  Printers  in  this  city.    It  is  therefore 

I  prepared  to  execute  Briefls,  Records,  Blanks 

I  and  Books  in  the  hierhest  style  of  the  art. 

The  Company  solicits  the  patronagre  of 
the  profession,  and  gruarantees  neat  and 
accurate  work,  promptly  delivered,  at  rea- 
sonable prices. 
Estimates  furnished  on  application. 
DAVID  M.  OI^IVHR, 
General  Manaffer. 
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Vataable  Law  Books. 


IN 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2,  3,  4,  6,  1867 

to  1872. 
Abbott's  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reporte,  New  Series, 

vols.  1,  2,  3,  1874,  bound ;  vol.  4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Keports,  new  series,  vol. 

II,  1876. 
Atkins'  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols,  1,  2,  3,  4,  5,  6,  7. 

Barbour  on  Set-off. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice — latest. 

Burge  on  Suretyship. 

Chittjr's  English  Digest 

Crimmal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1866. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly,  1789  to  1867, 

1867  to  1866,  1867  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3,  1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1867. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf 's  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery^ 

Irish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 


Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronaux, 


Landlord  and  Tenant  (Sloane),  1878. 

Laws  1869-60. 

Law  Reports  (English),  vols.  1  to  16,  inclusive, 

1867-69. 
Law  of  Nations,  VatteL 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Long  on  Sales  of  Pernsoal  Property. 
Louisiana,  1  to  10  Martin. 
Lovelass  on  Wills. 


Maddock's  Chancery,  vols. 
McHenry  on  Ejectment. 
Montagu  on  Set-oflf. 


1,2. 


New  York  Rev.  Stats.,  vols.  1,  2,  3.,  6th  ed. 

Orphan's  Court  Manual. 
Oldham  &  White's  Digest,  1  vol. 

Paschal' s  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1857,  Duplicates. 

Penal  Code  of  1857  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Ray's  Medical  Jurisprudence  of  Insanity,  1863. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1846. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870,  1873. 
Swinbome's  Treatise  on  Wills,  vols.  1,  2,  3. 

The  Reporter,  Houghton,  Osgood  &  Co.,  vols. 
6,  6,  7,  8,  bound;  vols.  9  to  20^  inclusive, 
unbound. 

The  Transcript,  1873,  3  vols.,  published  in  New- 
York. 

Treatise  on  Equity,  Fonblanques. 

Treatise  on  Insanity,  PricharcL 

U.  S.  Stats,  at  Large,  vols.  1,  2,  3. 

U.  S.  Stats,  at  Large,  1861  to  1863,  and  1863  to  1867 
2  vols.,  G.  P.  Sanger. 

U.  S.  Digest,  Abbott,  voL  1,  A  to  C,  2  oopiee ; 
voL  ^  D  to  L.,  2  copies ;  voL  3,  M  to  Y,  2 
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INTOXIOATION    AS  APPBOTING    OON- 
TRIBUTOBY    NBaLIGBNOB. 


6  Ibid,  23,  Williams  v.  Holland ;  5  Hill  R.,  282, 
Brownell  v.  Flagler. 

Where  an  action  was  brought  to  recover 
Editor  damages  for  injuries  sustained  by  the  plaintiff 
in  fklling  into  an  uncovered  hole  in  a  sidewalk 
it  was  held,  in  the  case  of  Robinson  v.  Pioche,  6 
California  Rep.,  p.  461,  that  if  the  defendant  waa 
at  fault  the  intoxication  of  the  plaintiff  cannot 
excuse  such  gross  negligence. 

An  instruction  to  the  jury — that  if  they  shall 
find  that  at  the  time  of  the  accident  the  plaintiff 
was  intoxicated  this  of  itself  would  constitute 
such  a  want  of  ordinary  care  as  would  preclude 
the  plaintiff  from  the  right  to  recover — was 
erroneous.  48  Me.  Rep.,  477,  Stuart  v.  Machias 
Port 

On  the  question  as  to  the  amount  of  compen- 
satory damages,  that  should  be  allowed  the 
plaintiff  in  an  action  for  personal  injuries  occa- 


Where  a  person  is  injured  by  the  negligence 
of  another,  the  person  injured  being  at  the 
time  intoxicated,  that  fact  will  not  prevent  a 
recovery  without  proof  that  the  intoxication 
directly  contributed  to  cause  the  injury  ;  61  Md. 
Rep.,  167,  Kean  v.  Balto.  &  Ohio  Ry.  Co.  And 
in  this  case  it  was  decided  that,  although  the 

plaintiff^s  intoxication  remotely  contributed  to  sioned  by  the  negligence'of  the  defendant,  it  is 
his  injuries,  yet,  if  the  defendant,  by  the  exer-  ^  competent  to  prove  that  the  plaintiff,  long  prior 
cise  of  reasonable  care  and  diligence,  could  have  I  to  the  date  of  the  injury  complained  of,  and 
prevented  the  injuries  complained  of  it  is  re-  |  thenceforward'  till  the  time  of  the  trial,  had 
sponsible.  In  such  case  it  is  evident  that  the  been  and  was  an  habitual  drunkard,  and  had 
failure  on  the  part  of  the  defendant  to  exercise  |  thereby  been  incapacitated  for  labor ;  the 
due  care  would  constitute  such  negligence  as  Cleveland,  &c.,  Ry.  v.  Sutherland,  19  Ohio  St. 
would  be  the  proximate  cause  of  the  injury  \  Rep.,  161 
complained  ofl 


In  61  Texas  Rep.,  p.  618,  Ry.  Co.  v.  Reason,  it 
was  decided  that  it  was  unimportant  whether 
the  plaintiff  was  intoxicated  when  he  received 
his  injuries,  if  they  resulted  firom  the  negligence 
of  the  defendant,  unless  the  plaintiff's  own 
negligence  contributed  to  the  injury.  See  also 
the  recent  New  Yorkcase,  reported  in  ftill  in 
this  week's  issue — Lynch  v.  The  Mayor,  &c. 

In  the  case  of  Thorpe  v.  Town  of  Brookfield, 
36  Conn.  Rep.,  320,  an  action  was  brought  to  re- 
cover damages  against  the  owner  of  a  defective 
bridge,  and  by  reason  of  a  defect  in  the  bridge 
the  plaintiff's  horses  were  injured ;  the  Supreme 
Court  affirmed  a  judgment  in  fkvor  of  the  plain- 
tiff, where  the  following  instruction  was  given  : 
The  court  charges  the  jury  that  the  intoxication 
of  the  driver  would  not  of  itself  relieve  the  de- 
fendant of  liability,  but  the  question  was  whether 
or  not  he  exercised  reasonable  care  to  avoid 
duiger,  and  that,  should  the  jury  find  that  he 
was  intoxicated  at  the  time  of  the  accident,  they 
should  take  his  condition  into  consideration,  with 
the  other  facts  of  the  case,  in  determining  whether 
he  exercised  reasonable  care  to  avoid  the  danger. 

Dnmkenness^n  the  part  of  the  plaintiff  is  a 
proper  subject  to  be  considered  by  the  jury  in 
determining  the  question  as  to  whether  the 
plaintiff  was  f^ree  from  fault  21  Wend.,  615, 
Hartfteld  v.  Roper;  12  Pick.,  176,  Lane  v. 
Cromble;  6  Car.  &  P.,  375,  Pluckwell  v.  Wilson; 


SUPREME  COURT  OF  THE  UNITED  STATES. 

Rbpobtbd  bt  Wm.  Stonb  Abbrt. 

EJECTMENT. 

THE  MAYOR  AND  COUNCIL  OF  THE  CITY 
OF  TIOBOKEN,  Plaintiffs  in  Error, 

V. 

THE  PENNSYLVANIA  RAILROAD  CO.,  THE 
HAMBURG-AMERICAN  STEAM  PACKET 
CO.,  THE  NORTH  GERMAN  LLOYDS 
STEAMSHIP  COMPANY  and  ADOLPH  E. 
SCHMIDT. 

Decided  February  20.  1888. 

1.  The  oriprinal  proprietor  of  land  on  the  western 
shore  of  the  Hudson  river  where  the  city  of  Hoboken 
now  stands,  had  no  {)ower  to  dedicate  to  the  public 
use  as  a  hiphway  any  part  of  the  land  lying  east  of 
und  below  high -water  mark  of  the  river  as  it  then 
existed  ;  as  the  land  under  water  belonged  to  the 
State  and  could  only  be  dedicated  or  subjected  to  an 
easement  by  the  State  or  its  grantees. 

2.  In  an  action  of  ejectment  in  behalf  of  the  city  of 
Hoboken,  for  the  recoyery  of  land  constituting  the  ex- 
tension eastwardly  of  certain  streets,  until  they  reach 
the  navigable  water  of  the  river  :  the  grants  from  the 
State  of  New  Jersey  under  wnich  the  defendants 
claim,  respectively,  are  a  complete  bar  to  the  recov- 
ery sought  in  these  suits. 

8.  Under  these  grants  the  defendants  hold  the  right- 
ful and  exclusive  possession  of  the  premises  in  contro- 
versy, against  the  adverse  claim  of  the  plaintiff  to  any 
easement  or  right  of  way  over  them  by  virtue  of  the 
original  dedication  of  the  streets  to  high-water  mark. 

4.  The  State  may  discharge  land  of  the  burden  of 
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an  easement  and  extinguish  the  public  right  to  its 
enjoyment. 

5.  The  several  grants  from  the  State,  under  which 
the  defendants  claim,  were  intended  to  secuic  to  the 
grantees  the  whole  beneficial  interest  and  estate  in 
the  property  described  for  their  exclusive  use,  and 
exclude  every  right  of  use  or  occupancy  on  the  part 
of  the  public  in  the  land  itself. 

In  error  to  the  Circuit  Court  of  the  United 
.States  for  the  District  of  New  Jersey. 

T.  N.  McCabteb  and  James  F.  Mintu^n  for 
plaintiffs  in  error. 

J.  D.  Bedle,  J.  B.  Vredenburgh  and  BaBt 
KER  QuMMERE  for  defendants  in  error. 

STATEMENT. 

These  are  six  actions  of  ejectment  brought  by 
the  Mayor  and  Common  Council  of  the  City  of 
Hoboken  originally  in  the  Supreme  Court  of 
New  Jersey,  and  removed  into  the  Circuit  Court 
of  the  United  States  for  that  district  by  the  sev- 
eral defendants,  on  the  ground  of  citizenship  or 
alienage.  In  that  court  they  were  tried  as  one 
case,  the  intervention  of  a  jury  having  been  duly 
waived  in  writine  by  the  parties.  Judgment 
was  rendered  in  them  severally  for  the  defend- 
ants, to  reverse  which  these  writ6  of  error  have 
been  sued  out. 

Mr.  Justice  Matthews  delivered  the  opinion 
of  the  Court. 

In  the  year  1873  the  Court  of  Errors  and  Ap- 
peals of  New  Jersey  decided  the  case  of  the  Ho- 
boken Land  and  Improvement  Company  v.  The 
Mayor  and  Common  Council  of  the  City  of  Ho- 
boken, 7  Vroom,  540.  It  was  an  action  of  eject- 
ment for  the  recovery  of  the  possession  of  a  strip 
of  land,  constituting  the  extension  of  Fourtn 
street,  as  laid  out  on  the  Loss  map  over  lands 
below  the  oricpnal  high- water  mark,^  reclaimed 
by  the  plaintiff  in  error  in  that  suit,  continued 
to  the  new  water  front.  The  unanimous  judg- 
ment of  that  court  affirmed  the  right  of  the  city 
of  Hoboken  to  the  premises  in  dispute,  being  the 
extension  of  that  street  as  a  public  hiehway. 
The  fbundation  of  that  judgment  is  the  dedica- 
tion, according  to  the  Loss  map,  of  the  streets 
delineated  upon  it  as  extending  to  the  line  of 
high-water  mark  at  that  date,  and  the  nature  of 
the  title  acquired  by  the  Hoboken  Land  and 
Improvement  Company,  under  the  terms  of 
their  charter,  to  the  land  made  by  filling  in,  in 
front  of  the  ori^nal  high- water  mark,  upon  and 
across  which  it  was  proposed  to  extend  the 
street  so  as  to  secure  access  in  behalf  of  the  pub- 
lic to  the  stream  of  the  river.  It  is  argued  that, 
as  the  present  defendants  claim  title  through 
the  HoDoken  Land  and  Improvement  Conjpany, 
to  premises  similarly  situated  and  equally  af- 
fected by  the  original  dedication,  the  judgement 
of  the  Court  of  Errors  and  Appeals  of  New  Jer- 
sey in  that  case  conclusively  establishes  the  law 
applicable  to  the  present,  and  requires  a  reversal 
of  the  judgments  of  the  Circuit  Court  of  the 
United  States. 

It  becomes  necessary,  therefore,  at  the  out- 
set, to  ascertain  and  define  the  terms  and  scope 
of  that  judgment.  In  that  case  the  court  said 
(p.  546) :  "  The  title  to  the  soil  between  the 
high- water  line,  as  shown  on  Loss's  map,  and 
the  present  high-water  line  was  originaUy  in 


the  State.  It  became  the  property  of  the 
defendants  by  reclamation  under  the  powers 
contained  in  their  charter.  The  contention  was 
that  it  was  not  competent  for  Colonel  Stevens 
to  impress  upon  lands,  the  property  of  the  State, 
a  servitude  such  as  the  plaintiffs  are  seeking  to 
have  them  appropriatea  to^  and  that  when  the 
defendants  acquired  title  under  legislative  per- 
mission, they  were  entitled  to  hold  such  lands 
unimpaired  by  the  servitude  imposed  upon  the 
upland.  The  first  branch  of  this  proposition  is 
conceded.  But  whether  it  will  be  available  to 
his  grantees  to  defeat  the  present  claim  of  the 
city  will  depend  upon  considerations  incident  to 
the  nature  and  effect  of  the  original  dedication. 
The  street  as  dedicated  extended  to  the  high- 
water  mark  as  it  then  was.  There  is  no  street 
shown  on  the  map  or  in  fact  along  the  river  in 
which  Fourth  street  might  terminate.  River 
street,  which  is  the  first  street  crossing  Fourth 
street  parallel  with  the  river,  is  laid  down  on 
the  map  at  a  distance  of  about  76  feet  ft^m  the 
high-water  line  as  it  appears  on  the  Loss  map. 
The  location  of  Fourth  street,  with  its  terminus 
at  the  water,  demonstrates  conclusively  that  its 
purpose  was  to  provide  9>  means  of  access  for  the 
public  to  the  navigable  waters,  and  such  was  the 
scope  and  purpose  of  the  dedication."  The  court 
then  refers  to  the  case  of  New  Orleans  v.  The 
United  States,  10  Peters,  717,  as  showing  that, 
according  to  the  recognized  law  concerning 
dedications  to  public  use,  a  grant  of  land  bounded 
on  a  stream  which  has  gp^adually  changed  its 
course  by  alluvial  formations  extends  to  uie  new 
boundaries,  including  the  accumulated  solL  and 
that,  on  the  same  principle,  it  had  been  held  in 
that  State,  in  the  case  of  Jersey  City  v.  Morris 
Canal,  1  Beas..  548,  that  a  dedicated  street  ter- 
minating at  tne  waters  of  a  navigable  river  is 
continued  to  the  new  water  i^nt  obtained  by  fill- 
ing in  in  front  on  the  shore  by  the  owner  of  the 
land  over  which  the  street  was  dedicated ;  and 
to  the  same  point  the  court  cites  the  cases  of 
The  People  v.  Lambier.  5  Denio,  9,  and  Barclay 
V.  Howell's  Lessees,  6  Peters,  498.  The  learned 
judge,  delivering  the  opinion  of  the  New  Jersey 
Court  of  Errors  and  Appeals,  continues  thus  (p. 
648) :  "  In  my  judginent  these  cases  declare  the 
law  correctly  on  this  subject  The  essence  of 
the  gift  is  the  means  of  access  to  the  public 
waters  of  the  river,  the  advantages  of  which  in- 
duces the  growth  of  the  city  by  reason  of  its 
adjacency  and  connection  with  the  important 
navigable  waters  of  the  Hudson,  which  ^ve  a 
peculiar  commercial  value  to  the  lots  put  in  tiie 
market  by  the  dedication,  which  can  only  be 
preserved  by  maintaining  unbroken  the  connec- 
tion of  the  sfreete  with  the  navigable  river.  Any 
obstructions  of  that  access  would  not  only  dero- 
gate from  the  effect  of  the  gift,  but  would  also 
be  a  public  nuisance."  Referring  then  to  the- 
title  claimed  by  the  Hoboken  Land  and  Improve- 
ment Company,  adverse  to  the  application  of 
this  presumptive  right  growing  out  of  the  origi- 
nal dedication  on  behalf  of  the  public,  the  court 
say  (p.  649) :  '*  The  legislature  alone  has  the 
power  to  release  the  dedicated  lands  and  dis- 
charge the  public  servitude  when  it  once  has  at- 
tached. Extinguishment  by  legislative  action, 
it  is  insisted,  has  been  effected  as  to  a  part  of  the 

S remises  in  dispute  by  the  fourth  section  of  the 
efendants'   act  of  incorporation;    The  arga- 
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ment  was  that  the  land  below  high  water,  being 
tiie  property  of  the  State,  and  both  the  ease- 
ment and  the  title  being  under  legislative  con- 
trol, the  extinguishment  of  the  former,  by  a 
necessary  implication,  resulted  from  the  grant 
of  the  latter.  I  am  unwillmg  to  concur  in  this 
construction  of  the  statute.  The  grant  to  the 
defendants  is  not  of  lands  of  the  State  in  express 
and  definite  terms.  The  right  conferred  is  a  mere 
privilege  of  reclamation 'and  appropriation  to 
private  uses.  Its  exercise  is  expressly  limited 
to  lands  covered  with  water  in  front  of  and  ad- 
joining lands  that  should  be  owned  by  the  cor- 
poration. The  proviso  annexed  to  the  grant 
shows  clearly  the  legislative  intent  that  the 
rights  of  others  owning  to  the  water  should  not 
be  interfered  with  without  express  consent." 
Referring  then  to  certain  authorities  as  justify- 
ing this  construction,  the  opinion  proceeds  (p. 
651):  **  It  is  not  necessary  on  the  present  occa- 
sion to  express  any  opinion  as  to  whether  the  de- 
fendants could  under  their  charter  have  filled  in 
in  ftx)nt  of  streets  terminating  at  the  water  as 
against  the  public  authorities  resisting  the  exe- 
cntion  of  the  work.  The  cases  above  cited  are 
referred  to  to  show  the  strictness  of  the  construc- 
tion made  of  statutes  granting  privileges  of  this 
kind  to  private  persons.  .  .  .  The  defend- 
ants' act  of  incorporation  would  probably  relieve 
the  defendants  after  the  work  was  executed  from 
the  consequences  of  an  unlawful  encroachment 
on  public  lands  in  front  of  the  streets,  and  of  a 
nuisance  in  the  obstruction  of  navigation  ;  but 
it  cannot  affect  the  public  easement  of  access  to 
the  navigable  waters  which  existed  before  the 
act  was  passed.  That  public  -right  is  entirely 
distinct  in  its  essential  qualities  from  the  title  of 
the  State  in  lands  under  tide-waters.  The  for- 
mer inheres  in  the  State  in  its  sovereign  ca- 
pacity. 

The  latter  is  strictly  proprietary.  A  grant  of 
the  proprietary  title  will  never  operate  as  a  re- 
lease or  extinguishment  of  a  sovereign  right  not 
necessiuily  included  within  the  scope  of  the 
l^ant.  The  State.  Morris  Oanal  and  Bank- 
mg  Company  v.  Maight,  7  Vroom,  471.  The 
giant  to  the  defendants  comprised  the  valuable 
privilege  of  acquiring  title  to  lands  under  tide- 
waters along  their  entire  frontage  on  the  river. 
The  public  easement  is  legally  consistent  with 
the  title  to  the  soil  in  a  private  owner,  and  the 
I^islative  intent  to  vest  the  proprietary  title  in 
the  defendants  will  have  legal  effect  without 
extinguishing  the  public  right  of  access  to  the 
river,  derived  from  the  orijginal  dedication. 
Where  two  public  rights  of  different  origin,  dis- 
tinct in  their  nature,  and  capable  of  separate 
enjoyment,  exist,  a  g^rant  of  one  will  not  extin- 
guish the  other  unles  required  by  clear  and  une- 
quivocal language.  The  cardinal  rule  of  con- 
struction is  me  mquiry  whether  the  legislative 
gift  can  take  effect  without  drawing  to  it  the 
additional  right  claimed.  If  it  can,  the  latter  is 
by  operation  of  law  excluded  from  the  grant. 
Paterson  and  Newark  R.  R  Co.  v.  Stevens,  5 
Vroom,  632.  .  .  .  The  act  incorporating  the 
defendants  contains  n6  langua^  mdicative  of 
an  intent  to  extinguish  the  public  right  of  access 
to  Ihe  river,  and  the  defendants  hold  the  title 
acquired  by  legislative  permission,  subject  to 
the  obligation  that  resulted  from  the  original 
dedication  of  permitting  the  connection  of  the 


street  with  the  navigable  waters  to  remain  un- 
broken." 

The  two  principal  propositions  established  by 
this  decision,  so  far  as  are  material  to  be  consid- 
ered in  these  cases,  appear  by  these  extracts 
from  the  opinion,  therefore,  to  be  as  follows: 
1st,  that  the  scope  and  purpose  of  the  original 
dedication  of  the  streets  terminating  at  the  water 
Was  to  provide  a  means  of  access  for  the  public 
to  the  navigable  waters  of  the  Hudson  River; 
and  2d,  that  the  intent  and  purpose  of  this  dedi- 
cation were  not  defeated  by  the  rights  acquired 
I  by  the  Hoboken  Land  and  Improvement  Com- 
pany, under  the  terms  of  its  charter,  to  the 
lands  in  front  of  the  streets  terminating  at  the 
water  as  filled  in  by  that  company. 

That  company,  it  will  be  understood,  had  be- 
come the  successor  to  the  title  of  the  original 
proprietor,  Colonel  John  Stevens,  to  the  lands 
owned  by  him  embraced  within  the  limits  of 
the  Loss  map  not  previously  sold.  The  object 
of  its  incorporation,  and  its  principal  powers  in 
respect  thereto,  are  stated  in  the  fourth  section 
of  its  charter,  as  follows : 

**Sec.  4.  And  be  it  enacted,  that  the  said  com- 
pany be,  and  they  are  hereby,  empowered  to 
improve  all  such  lands  as  they  are  hereby  au- 
thorized to  own  or  purchase,  by  laying  out 
th^t  portion  of  the  same  which  lies  north  of 
Fourth  street,  in  the  village  of  Hoboken,  into 
lots,  streets,  squares,  lanes,  alleys  and  other  di- 
visions; of  leveling,  raising  and  grading  the  same, 
or  making  thereon  all  such  wharves,  work- 
shops, factories,  warehouses,  stores,  dwellings 
and  such  other  buildings  and  improvements  as 
may  be  found  or  deemed  necessary,  ornamental, 
tal,  or  convenient,  and  constructing  on  the  lands 
I  of  the  said  company  aqueducts  or  reservoirs,  for 
conveying,  collecting,  and  providing  pure  and 
wholesome  water ;  and  letting,  renting,  leasing, 
mortgaging,  selling,  or  changing  the  same,  or 
using  any  lot  or  other  portion  of  any  of  the 
said  lands  for  depots,  and  for  agricultural,  min- 
ing, or  manufacturing  purposes ;  and  they  shall 
have  power  to  purchase,  fill  up,  occupy,  possess, 
and  enjoy  all  land  covered  with  water  fronting 
and  adjoining  the  lands  that  may  be  owned  by 
them ;  and  they  may  construct  thereon  wharves, 
harbors,  piers,  and  slips,  and  all  other  structures 
requisite  or  proper  for  commercial  and  shipping 
purposes ;  and  when  they  shall  have  purchased 
the  ferry  right  from  the  owners  thereof  thiey 
may  enjoy  the  same,  and  purchase  and  build 
steamboats :  Provided,  it  shall  not  be  lawfUl  for 
the  said  company  to  fill  up  any  such  land  cov- 
ered with  water,  nor  to  construct  any  dock, 
pier,  or  wharf  immediately  in  front  of  the  lands 
of  any  ather  person  or  persons  owning  down  to 
the  water,  without  the  consent  of  such  person 
or  persons  so  owning  first  had  in  writing  and 
obtained." 

Under  this  section  it  was  that  they  proceeded 
to  fill  up,  occupy,  and  improve  the  land  cov- 
ered with  water  fronting  and  adjoining  the 
lands  in  the  city  of  Hoboken  which  they  had 
purchased,  filling  as  they  progessed  in  front  of 
the  several  streets  terminating  on  the  river,  as 
well  as  in  front  of  the  other  lands  which  they 
had  bought.  They  acquired  no  title  to  the 
lands  reclaimed,  except  according  to  the  terms 
of  the  permission  granted  in  this  section  of  the 
charter.    The  construction  put  upon  this  section 
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by  the  New  Jersey  Court  of  Errors  and  Appeals 
was  in  substance  that  the  license  thereby  g^n  ted 
to  the  company  did  not  convey  an  unqualified 
title  to  the  reclaimed  lands  in  front  of  the  streets, 
and  therefore  that  the  authority  conferred  by  it 
was  not  intended  to  exclude  the  public  right  of 
access  to  the  navigable  water  by  an  extension 
of  the  streets  and  highways  laid  out  on  the  origi- 
nal land  for  that  purpose. 

It  remains  to  be  considered  whether,  consis- 
tently with  that  view  of  the  law,  the  circum- 
stances of  the  present  cases  distinguish  them 
from  the  case  decided,  so  as  to  justify  us  in  af- 
firming upon  other  grounds  the  judgments  of  the 
Circuit  Court  of  the  United  States  now  under 
review. 

It  appears  from  the  findings  of  fact  that  the 
several  defendants  in  these  causes  are  the  as- 
signees of  the  Hoboken  Land  and  Improvement 
Company,  and  successors  to  that  company  in 
respect  to  the  parcels  of  land  soueht  to  be  re- 
covered, of  all  its  rights  and  title  under  its  char- 
ter. The  Hoboken  Land  and  Improvement 
Company  conveyed  the  premises  held  by  the 
Pennsylvania  Railroad  Company  by  a  deed  exe- 
cuted pecember  1,  1864,  in  consideration  of  f68,- 
588.33^  the  grantee  being  the  Camden  and  Am- 
boy  Railroad  Company.  On  March  31,  186P.  the 
legislature  of  New  Jersey  passed  an  act  entitled 
"An  act  to  enable  the  united  companies  to  im- 
prove lands  under  water  at  Kill  von  Kull  and 
other  places."  Laws  1869,  chap.  386,  p.  1026. 
This,  act  recites  that  the  united  companies  had 
recently  secured  to  the  State  the  payment  of 
$600,000  "for  the  grant  of  lands  under  water  in 
front  of  lands  owned  by  them,  and  are  desirous 
of  having  the  right  and  privilege  of  erecting  and 
making  wharves,  piers  and  other  improvements 
in  front  of  other  lands  now  owned  by  or  in 
trust  for  them,  so  that  they  may  safely  make 
such  improvements  as  they  may  find  necessary 
to  facilitate  their  business."  It  enacts  "that 
the  said  united  companies  shall  be,  and  they  are 
hereby,  authorized  to  reclaim  and  erect  wharves 
and  otner  improvements  in  front  of  any  lands 
now  owned  by  or  in  trust  for  them,  or  either  of 
them,  or  by  any  company  in  which  they  now 
hold  the  controlling  interest,  adjoining  Kill  von 
Kull,  or  any  other  tide-waters  of  the  State,  and 
when  so  reclaimed  and  improved,  to  hold  and 

fiossess  and  enjoy  the  same  as  owners  thereof." 
tJ  provides  that  such  improvements  shall  be 
subject  to  the  regulations,  where  applicable,  as 
to  the  line  of  solid  filling  and  as  to  pier  lines 
heretofore  recommended  in  the  report  of  the 
commissioners  made  and  filed  under  the  act  en- 
titled "An  act  to  ascertain  the  rights  of  the 
State  and  of  the  riparian  owners  in  the  lands 
lying  under  the  waters  of  the  bay  of  New  York 
and  elsewhere  in  the  State,"  approved  April  11, 
1864 ;  but  **  neither  said  improvements,  fior  those 
which  may  be  made  by  said  companies  in  Harsi- 
mus  Cove,  shall  be  suoject  to  any  other  restric- 
tions than  those  contained  in  said  report."  It 
was  further  provided  that  the  united  companies 
should  pay  the  ftirther  sum  of  $20,000  in  Ml 
satisfaction  for  the  right  and  privilege  thereby 
granted,  and  that  they  should,  on  or  before  July 
1,  file  in  the  office  of  the  Secretary  of  State  a 
map  and  description  of  the  lands  under  water  in 
frt>nt  of  the  upland  referred  to  in  the  section. 
On  the  same  day  on  which  ttaa  act  was  passed 


and  took  effect,  March  31,  1869,  the  legislature 
of  New  Jersey  passed  an  act  entitled  a  "Sup- 
plement to  an  act  entitled  *  An  act  to  ascertain 
the  rights  of  the  State,  and  of  riparian  owners 
in  the  lands  lying  under  the  waters  of  the  bay 
of  New  York  and  elsewhere  in  this  State,'  ap- 
proved April  11,  1864."  Laws  of  1869,  p.  1017 ; 
Revision  1877,  p.  982.  By  this  act  it  was  pro- 
vided that  the  bulkhead  line  or  lines  of  solid 
filling,  and  the  pier  lines  in  the  tide-waters lof 
the  Hudson  River,  New  York  Bay,  and  ^U 
von  Kull,  lying  between  Enyard's  dock,  on  the 
Kill  von  Kull,  and  the  New  York  State  line,  so 
far  as  they  had  been  recommended  and  reported 
to  the  legislature  by  the  commissioners  ai>- 
pointed  under  the  original  act^  were  adopted 
and  declared  to  be  fixed  and  established  as  the 
exterior  bulkhead  and  pier  lines  between  the 
points  above  named,  as  shown  upon  the  maps 
accompanying  the  reports  of  the  commissioners 
and  filed  in  the  office  of  the  Secretary  of  State. 
The  act  made  it  unlawAil  to  extend  any  struct- 
ures into  the  river  beyond  these  lines.  It  re- 
pealed an  act  approved  March  18,  1851,  the 
object  of  which  was  to  authorize  the  owners  of 
lands  upon  tide- waters  to  build  wharves  in  front 
of  the  same,  so  fer  as  the  tide- waters  of  the 
Hudson  River,  New  York  Bay,  and  Kill  von 
Kull  were  concerned,  providing  that  said  re- 
peal **  shall  not  be  construed  to  restore  any 
supposed  usage,  right,  custom,  or  local  commom 
law,  founded  upon  the  tacit  consent  of  the 
State,  or  otherwise,  to  fill  in  any  land  under 
water  below  mean  high  tide ;"  and  it  prohibited 
any  person  from  filling  in,  building  on,  or 
making  any  erection  on,  or  reclaiming  any 
land  under  the  tide-waters  of  the  State  in  New 
York  Bay,  Hudson  River,  or  Kill  von  Kull 
without  the  grant  or  permission  of  the  commis- 
sioners. This,  the  third  section  of  the  act, 
however,  contained  the  following  proviso: 
"Provided,  however,  that  neither  this  section, 
nor  any  provision  in  this  act  contained,  shall  in 
any  wise  repeal  or  impair  any  grant  of  land 
under  water,  or  right  to  reclaim  made  directly 
by  legislative  act,  or  grant,  or  license,  power  or 
authority,  so  made  or  given,  to  purcnase,  fill 
up,  occupy,  posess  and  enjoy  lands  covered  with 
water  fronting  and  adjoining  lands  owned,  or 
authorized  to  be  owned,  by  the  corporation,  or 
grantee^  or  licensee,  in  the  legislative  act  men- 
Boned,  its,  his  or  their  representatives,  grantees 
or  assigns,  or  to  repeal  or  impair  any  grant  or 
license,  power  or  authority  to  erect  or  build 
docks,  wharves  and  piers  opposite  and  adjoin- 
ing lands  owned  or  authorized  to  be  owned  by 
the  corporation,  or  pp'antee,  or  licensee,  in  the 
legislative  act  mentioned,  its,  his  or  their  rep- 
resentatives, grantees  or  assigns,  heretofore 
made  or  given  directly  by  legislative  actL 
whether  said  acts  are  or  are  not  repealable,  ana 
as  to  any  revocable  license  given  by  the  board 
of  chosen  freeholders  of  a  county  to  build  docks, 
wharves  or  piers,  or  to  fill  in  or  reclaim  any 
lands  under  water  in  the  said  New  York  Bay. 
Hudson  River  or  Elill  von  Kull,  the  same  shall 
be  irrevocable,  so  far  as  the  land  under  water 
has  been  reclaimed  or  buUt  upon  under  such 
license  at  the  time  that  this  act  takes  effect" 

The  fourth  section  of  the  act  provides  that  in 
case  any  person,  who  by  any  legislative  act  is 
a  grantee  or  licensee,  or  has  any  such  power  or 
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authority,  shall  be  entitled  to  a  deed  in  the 
name  of  the  State  of  New  Jersey  convening  the 
land  in  the  proviso  to  the  third  section  men- 
tioned, whether  under  water  at  that  time  or 
not,  with  the  benefit  of  an  express  covenant 
that  the  State  would  not  make  or  give  any 
^rant  or  license,  power  or  authority  affecting 
Cmds  under  water  in  front  of  said  lands ;  and 
the  commissioners,  or  any  two  of  them,  with 
the  Governor  ana  Attorney-General  for  the 
time  being,  were  authorized  to  execute  and 
deliver,  and  acknowledge,  in  the  name  of  the 
State,  a  lease  in  perpetuity  to  such  grantee  or 
licensee  of  .such  lands  and  ri^to.  reserving  an 
annual  rental  of  three  dollars  for  each  lineil 
foot  measuring  on  the  bulkhead  line,  or  a  con- 
veyance in  fee  upon  the  payment  of  fifty  dollars 
Tot  each  lineal  foot  measuring  on  the  bulkhead 
line  in  front  of  the  land  included  in  said  con- 
veyance. It  was  also  provided  that  "  the  con- 
veyance or  lease  of  the  commissioners  under 
this  or  any  other  section  of  this  act,  shall  not 
merely  pass  the  title  to  the  land  therein  de- 
scribed, but  the  right  of  the  grantee  or  licensee, 
individual  or  corporation,  his,  her  or  their  heirs 
and  assigns,  to  exclude  to  the  exterior  bulkhead 
line  the  tide-water,  by  filling  in  or  otherwise 
improving  the  same,  and  to  appropriate  the 
lana  to  exclusive  private  uses,  and  so  for  as  the 
upland,  fh>m  time  to  time  made,  shall  adjoin 
the  navigable  water,  the  said  conveyance  or 
lease  shall  vest  in  the  grantee  or  licensee,  indi- 
vidual or  corporation,  and  their  heirs  and 
assign,  the  rights  to  the  perquisites  of  wharfoge, 
and  other  like  profits,  tolls  and  charges." 

Under  the  provisions  of  said  act,  the  State  of 
New  Jersey,  according  to  the  findings  of  fact, 
for  a  valuable  consideration,  has  conveyed  to 
Uie  Hoboken  Land  and  Improvement  Ck>mpany, 
by  deeds  and  conveyances  properly  executed, 
or  to  its  assigns,  the  premises  claimed  in  the 
several  suits  against  the  defendants  other  than 
the  Pennsylvania  Railroad  Company. 

An  objection  is  taken  in  argument  to  the 
validity,  under  the  constitution  of  New  Jersey, 
of  the  act  to  enable  the  united  companies  to  im- 
prove land  under  water  at  Kill  von  Kull  and 
other  places  of  March  31,  1869,  under  which  the 
Pennsylvania  Eailroad  Compcmy  claims  title,  on 
the  ground  that  the  title  of  the  act  does  not  suf- 
ficiently indicate  its  subject  and  that  the  subject 
is  not  single.  The  article  of  the  State  constitu- 
tion to  wmch  this  act  is  alleged  to  be  repugnant 
is  article  4,  section  7,  paragraph  4,  as  foOows : 
*'  To  avoid  improper  infiuences,^  which  may  re- 
sult from  intermixing  in  one  and  the  same  act 
sach  things  as  have  no  proper  relation  to  each 
other,  every  law  shall  embrace  but  one  object, 
and  that  shall  be  embraced  in  the  titie."  We 
caruiot  think,  however,  that  this  objection  is 
well  founded.  The  subject  of  the  enactment  is 
single ;  the  united  companies,  it  being  recited, 
havring  paid  |500,000  for  the  grant  of  lands  under 
wat^er  in  front  of  lands  owned  by  them,  were  de- 
sinyus  of  having  the  rig^t  and  privilege  of  erect- 
ing and  making  wharves,  piers,  and  other  im- 
gro^ements  in  front  of  other  lands  now  owned 
y  or  in  trust  for  them,  so  that  they  might  safely 
nfake  such  improvements  as  they  might  find 
necessary  to  iludlitate  their  business.  This  is 
the  declared  purpose  of  the  act  It  has  and 
professes  to  have  out  a  single  object ;  this  was 


to  confirm  the  title  of  the  united  companies  to 
the  lands  described,  and  to  define  the  uses  to 
which  they  were  subject,  and  to  which  they 
might  lawnilly  be  devoted.  The  subject-matter 
of  the  l^slatibn  was  the  interest  of  the  united 
companies  in  respect  to  such  land  wherever 
'  situate.  For  the  right  conveyed  by  the  new 
act,  a  ftirther  consideration  of  |20,000  was  ex- 
acted and  paid,  and  it  was  certainly  appropriate 
that,  in  the  same  act  requiring  that  considera- 
tion to  be  paid,  there  should  be  a  AiU  statement 
of  all  the  rights  intended  to  be  secured.  The 
statute,  therefore,  is  unobjectionable  in  point  of 
form. 

It  is  next  objected  that  this  act  of  1869  can 
have  no  application  to  the  lands  in  question,  be- 
cause by  its  terms  it  applies  only  to  lands  under 
water  in  front  of  upland  owned  by  the  grantees, 
and  that  it  did  not  appear  that  at  that  time  the 
united  companies  owned  any  upland  which 
these  lands  were  in  fW>nt  of.  We  cannot  doubt, 
however,  that  the  land  in  question  refers  to  and 
embraces  the  premises  in  controversy.  It  ex- 
pressly refers  to  all  lands  owned  by  the  united 
companies  adjoining  any  of  the  tide-waters  of 
the  State,  and  undoubtedly  had  in  view  the 
lands  conveyed  by  the  Hoboken  Land  and  Im- 
provement Company  by  the  deed  of  December 
1,  1864.  These  they  were  authorized  to  reclaim, 
so  far  as  -necessary,  by  filling  out  to  the  lines 
fixed  by  the  commissioners  under  the  act  of 
April  11,  1864,  as  lines  of  solid  filling  and  as  pier 
lines,  upon  which  they  were  authorized  to  erect 
wharves  and  other  improvements,  and  when  so 
reclaimed  and  improved  to  have,  hold,  possess, 
and  enjoy  the  same  as  owners  thereof,  and  so 
absolutely  such  owners  as  that  the  improve- 
ments should  not  be  subject  to  any  other  restric- 
tions than  those  contained  in  the  report  of  the 
commissioners.  Under  this  act,  having  paid  the 
consideration  required,  they  filed  the  map  and 
the  description  of  the  lands  specified  in  the  last 
proviso  of  the  section,  and  the  findings  of  the 
Circuit  Court  authorize  us  to  assume  that  this 
map  and  description  embraced  the  premises  in 
controversy. 

In  the  examination  of  the  effect  to  be  given  to 
the  riparian  laws  of  the  State  of  New  Jersey  by 
the  act  of  April  11.  1864,  in  connection  with  the 
supplementiuy  act  of  March  31,  1869,  it  is  to  be 
borne  in  mind  that  the  lands  below  hii}h-water 
mark,  constituting  the  shores  and  submerged 
lands  of  the  navigable  waters  of  the  State,  were, 
according  to  its  laws,  the  property  of  the  State 
as  sovereign.  Over  these  lands  it  had  absolute 
and  exclusive  dominion,  including  the  right  to 
appropriate  them  to  such  uses  as  might  best 
serve  its  views  of  the  public  interest,  suDJect  to 
the  power  conferred  by  the  Constitution  upon 
Congress  to  regulate  foreign  and  interstate 
commerce.  The  object  of  the  legislation  in 
question  was  evidentiy  to  define  the  relative 
rights  of  tJie  State,  representing  the  public 
sovereignty  and  interest,  and  of  the  owners  of 
land  bounded  by  high-water  mark.  The  regu- 
lations to  this  end  had  in  view  a  definite  and 
Eermanent  demarkation  of  the  line  in  the  water, 
eyond  which  there  should  be  no  obstructions 
or  impediments  to  the  public  right  of  naviga- 
tion ;  they  also  contemplated,  as  of  equal  im- 
portance, the  manner  in  which  and  the  persons 
by  whom  the  intermediate  space  between  those 
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exterior  lines  and  the  ori^nal  high-water  mark 
should  be  filled  up,  reclaimed,  occupied,  and 
used,  so  as  to  make  the  enjoyment  of  such  prop- 
erty most  valuable  to  private  and  public  in- 
terests involved  in  the  public  right  of  navigat- 
ing the  water.  It  was  for  this  reason  that  this 
space  Vas  made  the  subject  of  grants  by  the 
State  to  corporations  and  other  persons  who 
were  riparian  owners  adjacent  thereto,  with 
authority  to  erect  or  build  thereon  docks, 
wharves,  and  piers ;  and  that  prior  grants  of  a 
similar  character  under  legislative  authority, 
even  although  in  the  form  of  mere  executea 
licenses,  were  confirmed  and  perpetuated.  It 
was  for  that  reason  that  in  tne  grant  to  the 
united  companies  ^his  right  and  privilege  of 
erecting  and  making  wharves,  piers,  and  other 
improvements  was  declared  to  be  **so  that  they 
may  safely  make  such  improvements  as  they 
may  find  necessary  to  facilitate  their  business." 
For  the  same  reason  it  was  declared  in  the  act 
of  March  31, 1869,  that  the  conveyance  or  lease 
of  the  commissioners  under  the  act  should  not 
merely  pass  the  title  to  the  land  therein  de- 
scribed, out  the  right  to  reclaim  and  fill  in  and 
otherwise  improve  the  same,  and  **to  appro- 
priate the  land  to  exclusive  private  uses."  In 
view  of  the  same  policy  it  was  that  by  the  same 
act,  in  reference  to  land  under  water^which  had 
not  been  improved,  and  in  respect  to  which  no 
authority  or  license  to  reclaim  the  same  had 
l3een  previously  granted,  it  was  provided  that 
the  grant  fbom  the  State  should  be  oflered  first  to 
the  riparian  proprietor,  and  if  after  six  months' 
notice  he  declined  to  buy  the  same  ft'om  the 
State  at  its  statutory  price,  the  commissioners 
were  authorized  to  gn^ant  the  same  to  others 
having  no  riparian  ownership,  on  condition, 
however,  that  the  interest  of  the  riparian  owner 
as  such  in  the  shore  and  ft'ont  of  his  land  thus 
to  be  taken  ft*om  his  use  should  be  paid  for  at  a 
valuation  to  be  judicially  ascertained.  The 
intent  of  this  legislation  is,  therefore,  manifest 
to  treat  the  title  and  interest  of  the  State  in 
these  shore  lands  as  a  distinct  and  separate 
estate,  to  be  dealt  with  and  disposed  of  in  ac- 
cordance with  the  terms  of  the  statutes ;  first, 
by  a  sale  and  conveyance  to  the  riparian  owner 
himself,  or  to  his  assignees;  ana,  second,  in 
case  of  his  neglect  to  take  from  the  State  its  grant 
on  the  terms  oflFered,  then  to  a  stranger,  who, 
^cceeding  to  the  State's  title,  would  have  no 
relation  to  the  adjacent  riparian  owner,  except 
that  of  a  common  boundary .  The  title  acquired 
by  such  a  grantee,  therefore,  differs  in  every 
respect  from  that  of  a  riparian  owner  to  the 
alluvial  accretions  made  by  the  changes  in  a 
shifting  stream  which  constitutes  the  boundary 
of  his  possessions.  The  latter  comes  to  him  by 
virtue  of  his  title  to  land  bounded  by  a  stream, 
and  belongs  to  him  because  it  is  within  the  de- 
scription of  his  original  grant;  but  the  title 
under  the  New  Jersey  grants  is  not  only  of  a 
new  estate,  but  in  a  new  subject  divided  from 
the  upland  or  riparian  property  by  a  fixed  and 
.permanent  boundary. 

The  nature  of  the  title  in  the  State  to  lands 
under  tide- water  was  thoroughly  considered  by 
the  Court  of  Errors  and  Appeals  of  New  Jersey 
in  the  case  of  Stevens  v.  The  Paterson  and 
Newark  R.  R.  Co.,  6  Vroom.  632.  It  was  there 
declared  (p.  549):    "That  all  navigable  waters 


within  the  territorial  limits  of  the  State,  and  the 
soil  under  such  waters,  belong  in  actual  pro- 
priety to  the  public ;  that  the  riparian  owner 
by  the  common  law  has  no  peculiar  rights  in 
this  public  domain  as  incidents  of  his  estate. 
and  tnat  the  privileges  he  possesses  by  the  local 
custom,  or  by  force  of  the  wharf  act,  to  acauire 
such  rights,  can,  before  possession  has  been 
taken,  be  regulated  or  revoked  at  the  will  of 
the  legislature.  The  result  is  that  there  is  no 
legal  obstacle  to  a  grant  by  the  legislature  to 
the  defendants  of  that  part  of  the  property  of 
the  public  which  lies  in  front  of  the  lands  of 
^e  plaintiff,  and  which  is  below  high-water 
mark." 

It  was,  therefore,  held  in  that  case,  that  it  was 
competent  for  the  legislative  power  of  the  State 
to  grant  to  a  stranger  lands  constituting  the 
shore  of  a  navigable  river  under  tide- water,  be- 
low the  high-water  mark,  to  be  occupied  and 
used  with  structures  and  improvements  in  such 
a  manner  as  to  cut  off  the  access  of  the  riparian 
owner  from  his  land  to  the  water,  and  that  with- 
out making  compensation  to  him  for  such  loss. 
The  act  of  March  31, 1869,  as  we  have  seen,  after- 
ward secured  to  the  riparian  owner  the  option 
of  purchasing  from  the  State  its  title  to  the 
shore,  or,  if  granted  to  a  stranger,  compensa- 
tion for  the  \alue  of  his  privilege. 

Having  in  view  the  manifest  policy  of  this 
legislation,  and  the  force  and  meaning  of  its 
language,  we  do  not  hesitate  to  adopt  tne  con- 
clusion that  the  several  grants  of  tne  State  to 
the  united  companies,  under  the  act  of  March 
31,  1869,  to  enable  them  to  improve  their  lands 
under  water  at  Kill  von  Kull  and  other  places, 
and  the  grants  under  the  general  act  of  the 
same  date,  under  which  the  other  defendants 
claim,  were  intended  to  secure  to  the  grantees 
the  whole  beneficial  interest  and  estate  in  the 
property  described  for  their  exclusive  use  for 
the  purposes  expressed  and  intended  in  the 
grants.  And,  construing  these  conveyances 
most  strongly  in  favor  of  the  public,  and  yet  so 
as  not  to  defeat  the  grants  themselves,  we  also 
conclude  that  the  rights  conveyed  exclude  every 
right  of  use  or  occupancy  on  the  part  of  the  pub- 
lic in  the  land  itself.  The  land  granted  is  spe- 
cifically described  by  metes  and  bounds.  The 
grant  is  a  grant  of  the  estate  in  the  land,  and 
not  of  a  mere  iranchise  or  incorporeal  heredita- 
ment The  uses  declared  are  such  as  require  an 
exclusive  possession  by  the  grantees,  that  they 
may  hold,  possess,  improve,  and  use  the  same 
for  their  own  use  and  profit,  according  to  the 
nature  of  the  business  which  by  law  they  are 
authorized  to  conduct.  In  other  words,  under 
these  grants  the  land  conveyed  is  held  by  the 
grantees  on  the  same  terms  on  which  all  other 
lands  are  held  by  private  persons  under  abso- 
lute titles,  and  every  previous  right  of  the  State 
of  New  Jersey  therein,  whether  proprietary  or 
sovereign,  is  transferred  or  extinguished,  ex- 
cept such  sovereign  rights  as  the  State  may 
lawftilly  exercise  over  ^11  other  private  property. 

It  is  rarther  objected,  however,  that  upon  tWs 
supposition,  that  the  grants  of  the  State  in  ques- 
tion ar^  absolute  and  unqualified,  nevertheless 
they  operated  only  upon  the  title  which  the 
State  had  when  it  made  them ;  and  that,  con- 
struing the  original  dedication  of  Stevens  by  the 
Loss  map  of  the  streets  to  the  river  as  contain- 
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JDg  an  implied  covenant  that  they  should  be 
extended  tnrough  any  after-acquired  lands  there- 
after owned  by  Stevens  or  by  those  claiming  un- 
der him,  the  conclusion  follows  that  the  defend^ 
ants,  on  acquiring  the  title  of  the  State  to  the 
premises  in  dispute,  were  thereafter  estopped 
to  deny  the  rijght  of  the  city  of  Hoboken  to  the 
easement  which  it  seeks  to  establish  by  itB  re- 
covery in  these  actions.  It  is  admitted  in  the 
argument  by  counsel  for  the  plaintiff,  that  the 
dedication  could  not  impose  a  burden  on  the 
lands  of  the  State,  and  that  no  such  burden  ex- 
isted as  long  as  the  State  remained  the  owner; 
bat  it  is  contended  that,  as  the  grants  of  the 
State  only  operated  on  its  present  title,  that 
"when  the  State's  title  passed  to  the  successor 
of  John  Stevens,  who  was  estopped  fVom  ex- 
cluding these  streets  fix)m  access  to  tide- water, 
the  ri^t  as  against  him  by  estoppel  sprang  at 
once  into  existence  and  estopped  him  and  all 
claiming  under  him."  Suppose,  instead  of  a 
dedication,  it  is  said,  John  Stevens  had  made  an 
express  covenant  with  the  city,  that,  as  he  ac- 
quired the  State's  title  to  these  lands  and  re- 
d^med  them,  he  would  continue  the  streets  to 
the  new  water  line.  In  such  case  no  one  would 
contend  that  the  riparian  acto,  or  the  grants 
made  under  them,  would  discharge  such  liabil- 
ity ;  it  would  attach  to  the  lands  as  he  acquired 
them,  and  bind  him  and  his  assigns.  The  dedi- 
cation operates,  it  is  claimed,  on  the  same  prin- 
ciple. No  gp-ant  of  the  State's  title  would  ex- 
tinguish a  liability  which  could  not  attach  until  I 
after  the  State  had  parted  with  all  its  title  to  the 
lands. 

But  in  this  case  there  was  no  express  covenanty ' 
and  if  any  to  that  effect  can  be  implied  by  law,  , 
it  arises  only  upon  the  principle  of  an  estoppel,  i 
Whether  such  an  estoppel  would  arise  upon  the 
circumstances  of  the  case,  it  is  not  necessaiy 
for  us  to  discuss  or  decide.    If  we  suppose  it  to  ; 
exist,  so  that  if  the  title  acquired  by  the  defend-  j 
ants  from  the  State  had  been  acquired  from  | 
tome  other  source,  it  would  have  been  affected 
by  it;  nevertheless,  the  estoppel  cannot  apply  I 
to  the  defendants  as  successors  to  the  title  of 
the  State.    The  grant,  being  fr^m  the  State,  \ 
creates  an  estoppel  against  the  estoppel;  fori 
the  State,  in  respect  to  the  easements  claimed, 
18  the  representative  of  the  public,  superior  in  I 
authority  and  paramount  in  neht  to  the  city  of; 
Hoboken ;  and,  as  we  have  already  seen,   the 
existence  of  the  easement  defeats  the  grant  of 
the  State.    The  State,  therefore,  being  estopped 
fcy  its  grant,  is  estopped  to  deny  its  effect  to  ex- 
Unguiui   the   pubBc   right   to    the   easement 
churned.     The   right   insisted   upon   in   these 
actions  by  the  city  of  Hoboken  is  the  public 
rights  and  not  the  right  of  individual  citizens, 
claiming  by  virtue  of  conveyances  of  lots  abut- 
ting on  streets  made  by  Stevens  or  his  suc- 
cessors in  the  title.    The  public  [right  repre- 
sented by  the  plaintiff  is  subordinate  to  the 
State,  and  subject  to  its  controL    The  State 
may  release  the  obligation  to  the  public,  may 
discharge  the  land  of  the  burden  of  the  ease- 
ment, and  extinguish  the  public  ri^ht  to  its 
enjojrment    Whatever  it  may  do  in  that  behalf 
ccmclusively  binds  the  local  authorities,  when, 
as%  the  present  cases,  the  rights  of  action  as- 
serted are  based   exclusively   on   the  public 
right 


The  extension  of  the  easement  of  the  public 
streets  over  the  shore,  when  filled  up  below  the 
original  high-water  mark  to  a  new  water  line, 
is,  D^  the  supposition  made,  a  mere  legal  con- 
clusion. The  ori^nal  proprietor  had  no  power 
to  extend  the  d^ication  oeyond  his  own  lines 
over  the  public  domain.  The  estoppel  sought 
to  be  raised  against  him  by  his  subsequent  ac- 
quisition of  the  title  of  the  State  to  the  shore  is 
a  mere  conclusion  of  law,  and  may  be  extin- 
guished by  a  subsequent  law.  Such  is  the 
present  case.  '  If  the  law  prior  to  the  statutes 
of  March  31,  1869,  extendea  the  easements  of 
the  dedicated  streets  to  the  newly  made  shore 
line,  a  subsequent  law  might  extinguish  it. 
Iliis  is  what  in  fact  was  done,  for  the  statutes 
of  that  date  were  not  merely  grants  of  rights  of 
property,  but  were  laws^  wnidi  had  the  force  of 
repealing  all  prior  laws  inconsistent  with  them. 

Our  conclusion,  therefore,  is  that  the  grants 
from  the  State  of  New  Jersey,  under  which  the 
defendants  claim,  respectively,  are  a  complete 
bar  to  the  recovery  sought  against  them  in 
these  suits.  The  effect  of  these  grants  was  not 
considered  or  determined  by  the  Court  of 
Errors  and  Appeals  of  New  Jersey  in  the  case 
of  the  Hoboken  Land  and  Improvement  Com- 
pany V.  The  Mayor  and  Common  Council  of  the 
City  of  Hoboken,  7  Vtoom,  540,  and  they  were 
not  elements  in  that  judgment.  The  present 
cases  are  decided  upon  the  distinction  created 
by  these  grants  from  the  State.  It  has  not 
been  necessary,  therefore,  for  us  to  consider 
other  questions  raised  in  the  argument  in  ref- 
erence to  the  soundness  in  point  of  law  of  the 
judgment  of  the  courts  of  New  Jersey  upon  the 
facts  involved,  nor  as  to  our  obligation  to  follow 
that  judgment  as  conclusive  evidence  of  the 
settled  law  of  the  State  on  the  subiect  The 
new  elements  which  have  been  introauced  into 
these  cases  establish  the  rights  of  the  defend- 
ants, as  we  have  declared  them,  upon  the  basis 
of  the  absolute  and  unqualified  title  derived  by 
them  under  direct  grants  from  the  State  of 
New  Jersey.  Under  these  grants  they  have 
and  hold  the  rightftil  and  exclusive  possession 
of  the  premises  in  controversy  against  the  ad- 
verse claim  of  the  plaintiff  to  any  easement  or 
right  of  way  upon  and  over  them,  by  virtue  of 
the  original  dedication  of  the  streets  to  high- 
water  mark  on  the  Loss  map. 

The  several  judgments  of  the  Circuit  Court  in 
these  cases  are,  therefore,  affirmed. 


UNITED  STATES  COURT  OF  CLAIMS. 

Reported  by  Wm.  Stone  Abebt. 
WILLIAM  G.  WELD  Er  Al. 

V. 
THE  UNITED  STATES. 

1.  The  claimants  having  recovered  judgment  in 
the  Court  of  Commissioners  of  Alabama  Claims,  are 
entitled  to  payment  of  their  Judgment,  without  any 
deduction  for  expenses  of  the  Geneva  tribunal  of 
arbitration,  section  5  of  the  act  of  Congress  of  June 
2, 1886,  having  fixed  the  amount  of  the  fund  to  be 
distributed  to  the  judgment  creditors  and  specifying 
exactly  what  shall  be  deducted  therefrom. 

2.  Tills  court  has  jurisdiction  in  law  and  equity, 
among  other  matters,  of  all  claims  founded  upon  any 
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law  of  Congress  or  upon  any  contract  with  the  (Gov- 
ernment of  the  United  States ;  the  present  claim 
does  not  Krow  out  of  any  stipulation  of  the  treaty  of 
Washington.  I 

3.  While  the  act  giving  jurisdiction  excepts  cUims  ^ 
for  pensions,  war  claims,  claims  which  accrued  more 
than  six  years  before  suit  brought,  and  claims  re- 
jected, &c.,  it  makes  no  exception  of  claims  growing 
out  of,  or  dependent  upon,  any  treaty  stipulation, 
and  repeals  all  laws  and  parts  of  laws  inconsistent 
with  the  act. 

Samuel  Shellajbargeb  and  Jereioah  M. 
WiLBON  for  claimants. 

Robert  A  Howard,  Assistant  Attorney- 
General,  for  the  United  States. 

Richardson,  Oh.  J.,  delivered  the  opinion  of 
the  court. 

The  only  defense  set  up  in  this  case  is  want  of 
jurisdiction  on  account  of  the  provisions  of  sec- 
tion 1066  of  the  Revised  Statutes,  which  is  as 
follows : 

"  Sec.  1066.  The  jurisdiction  of  the  said  court 
(of  Claims)  shall  not  extend  to  any  claim  against 
the  Government  not  pending  therein  on  De- 
cember 1,  1862,  growing  out  of,  or  dependent 
on,  any  treaty  stipulation  entered  into  with 
foreign  nations  or  with  the  Lidian  tribes." 

The  argument  of  the  defendants  is,  that  as  the 
claimants  recovered  judgment  in  the  Oourt  of 
Commissioners  of  Alabama  Claims,  re-estab- 
lished by  the  act  of  June  6,  1882.  ch.  195  (22 
Stat.  L.>  98),  which  was  payable  by  section  7 
of  that  act  **  out  of  the  sum  of  money  paid  to 
the  United  States  pursuant  to  article  7  of 
the  treaty  of  Washington,  and  accruing  there- 
from, not  appropriated  to  claims  proved  under 
the  provisions  of  said  chapter  459  (18  Stat.  L., 
245),  or  any  act  extending  the  time  for  the  filing 
of  claims  thereunder,"  and  are  now  seeking 
to  recover  part  of  that  judgment,  which  they 
allege  is  due  and  unpaid ;  therefore  their  claim 
is  one  "  growing  out  of,  or  dependent  upon,"  a 
treaty  stipulation  entered  into  with  "Great 
Britain,"  called  the  treaty  of  Washington  (17 
Stat  L.,  863). 

We  are  unable  to  find  any  stipulation  of  that 
treaty  out  of  which  the  present  claim  grew,  or 
upon  which  it  is  dependent  It  is  true  that 
Great  Britain  agreed  to  pay  to  the  United 
States  such  sum  as  should  be  awarded  by  arbi- 
trators to  be  appointed  as  therein  prescribed  ; 
that  such  arbitrators  were  appointed  and  did 
award  to  the  United  States  a  sum  in  gross 
($15,500,000)  for  all  the  claims  referred  to  it,  and 
that  the  United  States  received  the  money,  and 
it  was  covered  into  the  Treasury  as  a  separate 
fUnd. 

But  there  is  no  stipulation  by  which  the  United 
States  agreed  how  the  money,  or  any  part  of  it, 
should  be  disposed  of;  nor  did  they  become 
liable  upon  an  implied  assumpsit,  growing  out 
of  the  provisions  of  the  treaty,  to  distribute  the 
money  to  any  individuals  whatever.  ( Atocha's 
Case,  17  Wall.,  439 ;  Baron  De  Bode's  Case,  8  Q. 
B.,  208-285;  13  Q.  B.,  364;  Rustomjee  v.  The 
Queen,  1  Q.  B.  Division,  487 ;  2  Q.  B.  Division, 
69 ;  Bumand  v.  Bodocanachi's  Sons  &  Co.,  5  C. 
P.  D.,  424 ;  7  House  of  Lords  Appeal  Cases,  333. ) 

We  so  held  in  the  Great  Western  Insurance 
Co.  Case  (19  Ct  Cls.,  206),  and  on  appeal  the 
Supreme   Court   said:    *^The   opinion   of  the 


learned  Chief  Justice  (Drake)  of  the  Court  of 
Claims  is  an  able  presentation  of  that  view." 
(112  U.  S.  R.,  193.) 

Certainly  the  present  claim  does  hot  depend 
upon  any  treaty  stipulation,  and  if  in  any  vague 
and  indefinite  sense  of  the  words  it  **  grew  out 
of"  the  stipulations  of  the  treaty  because  it  may 
be  supposed  that  the  United  States  would  never 
have  recognized  the  claim  unless  they  had  re- 
ceived by  treaty  the  money  which  constitutes 
the  fiind  out  of  which  it  is  made  payable  by 
statute,  that  is  far  too  remote  ''  a  growing  out  of 
treaty  stipulations"  to  have  been  within  the 
contemplation  and  meaning  of  section  1066  of 
the  Revised  Statutes.  The  fund,  but  not  the 
claim  to  participate  in  its  diatributiony  grew  out 
of  the  treaty  stipulations. 

The  object  of  that  provision  was  no  doubt  to 
prevent  this  court  from  making  decisions  inter- 
preting and  enforcing  obligations  of  treaties  b^ 
which  the  diplomatic  affairs  might  be  comph- 
cated,  and  was  not  to  withdraw  ftx>m  its  ordi- 
nary jurisdiction  claims  founded  on  laws  of 
Congress  appropriating  to  individuals  money 
obtained  by  treaty,  as  to  which  claims  no  stipu- 
lations of  a  treaty  could  possibly  be  involved. 
There  is  little  or  no  difierence  between  the 
phrases  "growing  out  of"  and  "dependent 
upon."  Claims  that  are  dependent  upon  treaty 
stipulations  necessarily  grow  out  of  them ;  and 
we  cannot  conceive  of  a  case  growing  out  of 
such  stipulations  which  must  not  be  dependent 
upon  them  to  a  greater  or  less  degree.  The 
word  "or"  in  this  connection  maj  not  inappro- 
priately be  interpreted  as  meanmg  "and,"  so 
that  the  whole  may  be  taken  as  one  phrase, 
"growing  out  of  and  dependent  upon." 

The  present  claim,  m  fact  and  in  law,  is 
founded  wholly  upon  the  laws  of  Congress,  and 
in  deciding  upon  its  merits  we  need  not  even 
examine  or  refer  to  the  treaty  or  anything  done 
under  it. 

The  act  of  June,  1882,  ch.  192  (22  Stat  L.,  SB), 
provided  that  judgments  of  the  Court  of  Com- 
missioners of  Alabama  Claims,  of  which  that  of 
the  claimants  is  one,  should  be  paid  out  of  the 
sum  of  money  paid  to  the  United  States  pursu- 
ant to  article  7  of  the  treaty  of  Washington, 
without  other  references  to  the  treaty. 

The  controversy  grows  out  of  the  statement 
and  settlement  of  accounts  by  the  accounting 
officers  of  the  Treasury  in  the  <ardinaiy  line  of 
their  duty  under  an  act  of  Congress,  the  inter- 
pretation of  which  is  the  only  issue  between  the 
parties. 

The  act  of  June  2,  1886,  ch.  416  (24  Stat.  L.. 
77),  by  section  5.  provided  how  the  account 
should  be  stated  for  the  purpose  of  distribution 
of  the  fiind  among  the  Judgment  creditors.  It 
specified  the  amount  of  the  fund  remaining  in 
the  Treasury,  and  what  deductions  therefrom 
should  be  made,  and  how  such  deductions  should 
be  determined.  The  amounts  of  those  several 
deductions  were  fixed  by  the  officers  to  whom 
that  duty  was  intrusted,  and  it  only  remained 
for  the  accounting  officers  to  so  state  the  ac- 
count and  to  pass  the  claims  thereon  according 
to  the  pro  rata  distribution  provided  by  the 
statute.  No  discretionary  powers  were  gi'TOi 
to  them,  and  their  duties  were  the  same  as  in 
other  cases  of  accounting,  in  which  their  action 
merely  directs  that  money  shall  be  paid  out  of 
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the  Treasury  by  warrant,  but  does  not  affect  the 
l^al  rights  of  the  parties.  (McKnighf  s  Case, 
13  Ct  dis.  B.,  292;  LongwiU's  Case,  17  Ct  Cls. 
R,  28S,  291.) 

They  charged  against  the  ftind  out  of  which 
the  claimants'  judgment  was  payable  by  statute, 
f249.168.41,  expenses  of  tribunal  of  arbitration 
at  Qeneva.  The  clidmants  are  seeking  to  re- 
cover a  proportionate  share  of  that  amount,  as 
improperly  aeducted  by  the  accounting  officers 
from  the  ftmd  to  be  distributed. 

The  defendants  rely  upon  the  case  T>f  the 
Great  Western  Insurance  Co.,  as  decided  by  the 
Supreme  Court  (112  U.  S.  R.,  193). 

But  in  that  case  the  claimant  corporation  was 
not  seeking  to  recover  under  any  law  of  Con- 
fess, but  was  attempting  to  enforce  an  alleged 
implied  assumpsit  on  the  part  of  the  United 
States,  growing  out  of,  and  dependent  upon, 
the  stipulations  of  the  treaty  of  Washington, 
notwithstanding  the  laws  of  Congress,  which 
expressly  excluded  its  claim  firom  consideration  j 
and  from  payment  out  of  the  frind  in  oontro-  j 
versy.    Instead  of  founding  its  claim  upon  a  i 
law  of  Congress,  as  do  the  present  claimants,  I 
the  company  invoked  the  Jurisdiction  of  this 
court  to  set  aside  and  annul  the  statute  pro- 
visions.   The  two  cases  proceed  upon  exactly 
opposite  grounds. 

In  our  opinion  this  court  is  not  excluded  from 
the  jurisdiction  of  the  present  case  by  reason  of ' 
section  1066  of  the  Revised  Statutes,  even  if  that 
section  be  in  force  and  unrepealed.  But  it  is  a  | 
serious  question  whether  that  section  is  now  in  j 
force.  j 

The  petition  in  this  case  was  filed  October  4,  | 
1887,  and  must,  therefore,  be  governed  by  the  \ 
provisiona  of  the  act  of  March  3,  1887,  ch.  359 ; 
(24  Stat  L.,  505).    The  first  section  of  the  act 
gives  this  court  jurisdiction  in  law  and  equity, 
among  other  matters,  of  all  claims  founded 
upon  any  law  of  Congress,  or  upon  any  contract ' 
with  the  Government  of  the  United  States.    It  i 
ex<^ts  only  claims  for  pensions,  war  claims, 
claims  which  accrued  more  than  six  years  be- , 
fore  suit  brought,  and  claims  rejected,  &c.,  by  i 
other  tribunals   authorized  to  determine  the! 
same.    It  makes  no  exceptions  of  claims  grow- 
m^  out  of,  or  dependent  upon,  any  treaty  stipu- 1 
lation,  and   by    section    16  it  repeals  all   laws 
and  parts  of  laws  inconsistent  with  that  act. 
Whether  or  npt  section  1066  of  the  Revised 
Statutes  IB  repealed  by  that  act  it  is  not  neces- 
sary to  determine,  ana  we  express  no  opinion 
thereon,  as  we  hold  that  the  section  does  not  in 
anv  event  apply  to  the  present  case. 

On  the  merits  it  can  hardly  be  doubted,  we 
thin^  that  the  accounting  officers  were  in  error 
in  charging  to  and  deducting  from  the  fiind  the 
expenses  of  the  Geneva  tribunal  of  arbitration. 

Section  5  of  the  act  of  June  2, 1886  (24  Stat  , 
L.,  77),  fixes  the  amount  of  the  fund  and  specifies 
exactlV  what  shall  be  deducted  from  it,  and 
provides  that  the  balance  shall  bf  distributed  to 
the  judgment  creditors.  The  item  thus  de- 
ducted was  not  among  those  thus  specified. 

Congress  previously  provided  for  the  pay- 
ment of  the  expenses  of  that  tribunal  out  of  any 
money  in  the  Treasury  not  otherwise  appro- 
priated (act  of  Dec.  21,  1871,  ch.  4,  17  Stat.  L., 
s4),  and  has  never  made  them  chargeable  to  this 
Amd.    The  claimants  are  entitled  to  their  share 


of  the  amount  thus  improperly  deducted,  and 
judgment  will  be  entered  in  their  favor  for 
$5,306.53. 

NoTT  and  Wbldon,  JJ.,  were  absent  when 
this  case  was  tried,  and  took  no  part  in  the  de- 
cision. 


HORACE  E.  MULLAN 

V. 

THE  UNITED  STATES. 

1.  The  number  and  rank  of  the  officers  who  are 
members  of  a  general  court-martial  is  discretionary 
with  the  ap{X)inting  power,  and  his  decision  there* 
upon  is  conclusive. 

2.  The  order  of  the  commander-in-chief  at  a  station, 
convening  a  court-martial,  in  which  it  is  declared 
that  **  no  other  officers  than  those  named  can  be  as- 
sembled without  manifest  injury  to  the  service,"  is  a 
valid  order ;  and  the  court-martial,  consisting  of  seven 
members,  live  of  whom  were  junior  in  rank  to  the 
claimant,  was  lawfully  organised. 

3.  The  claimant  having  been  tried,  convicted,  and 
sentence*!  by  this  court-martial  to  dismissal  from  the 
service,  that  sentence  having  been  confirmed  by  the 
President,  July  6,  1883,  the  proceedings  were  valid, 
and  he  is  not  entitled  to  par  after  said  date. 

Eppa  Hunton  and  Jbfp.  Chandler  for 
clainmnt 

Lbwis  Cochran  for  the  United  States. 

Scx)PiELD,  J.,  delivered  the  opinion  of  the 
court 

The  claimant  was  an  officer  of  the  Navy  with 
the  rank  of  commander. 

February  18,  1883,  he  was  in  command  of  the 
United  States  steamer  Ashuelot,  attached  to  the 
squadron  on  the  Asiatic  station.  On  that  dav 
the  steamer  was  run  upon  a  rock  and  lost,  with 
eleven  of  the  crew.  The  disaster  was  attributed 
to  the  misconduct  of  the  claimant 

A  court-martial  was  convened  by  the  com- 
mander-in-chief at  the  station,  before  which  the 
claimant  was  arraigned,  tried,  convicted,  and 
sentenced  to  dismissal  from  the  service.  July 
6.  1883,  the  sentence  was  confirmed  by  the 
President 

The  court-martial  consisted  of  seven  members, 
five  of  whom  were  junior  in  rank  to  the  claim- 
ant In  the  order  convening  the  court-martial 
it  is  declared  that  **  no  other  officers  than  those 
named  can  be  assembled  without  manifest  in- 
jury to  the  service."  At  the  trial  a  protest 
against  the  organization  of  the  court  with  a 
majority  of  the  members  junior  to  the  claimant 
was  filed  by  him. 

For  this  reason  the  claipiant  now  alleges  that 
the  organization  of  the  court-martial  was  illegal 
and  all  its  proceedings  void;  that,  therefore,  he 
is  still  a  commander  in  the  Navy  and  entitled 
to  pay  from  July  8,  1883. 

The  court-martial  was  convened  under  the 
provisions  of  section  1624  of  the  Revised  Stat- 
utes, which  are  as  follows  : 

"Art.  38.  General  courts-martial  may  be  con- 
vened by  the  President,  the  Secretary  of  the 
Navy,  or  the  commander-in-chief  of  the  fleet  or 
squadron.    .     .    . 

"Art.  39.  A  general  court-martial  shall  consist 
of  ^ot  more  than  thirteen  nor  less  than  five 
commissioned  officers  as  members;  and  as  many 
officers,  not  exceeding  thirteen,  as  can  be  con- 
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vened  without  injury  to  the  service  shall  be 
summoned  on  every  such  court  But  in  no  case 
where  it  can  be  avoided  without  injury  to  the 
service  shall  more  than  one-half,  excdumve  of 
the  president  be  junior  to  the  ofi^er  to  be  tried. 
The  senior  officer  shall  always  pr^ide^  and  the 
others  shall  take  place  acooroing  to  their  rank.'' 

This  statute  directs  how  a  court-martial  shall 
be  composed,  but  authorizes  a  departure  from 
that  general  direction  when  it  cannot  be  fol- 
lowed without  iniury  to  the  service. 

It  is  not  denied  that  the  question  of  poemble 
injury  to  the  service,  by  a  different  composition 
of  the  court,  was  considered  and  passed  upon 
by  the  officer  authorized  so  to  do ;  but  it  is  con- 
tended that  he  erred  in  his  conclusion,  and  that 
this  court  has  power  to  correct  the  error  by  set- 
ting aside  all  the  proceedings  thereunder  as  null 
and  void 


N.  Y.  HUPREME  COURT-GENEEiX  TERM. 

Intoxioation  aa  Oontributory  Negligenoe. 

JAMES  LYNCH,  Appellant,  v.  THE  MAYDR, 
Aldebmen  and  Commonalty  of  the  City  of 
New  York,  Respondents. 

Van  Bbunt,  P.  J.,  Barti^btt  and  Macombeb, 
I  JJ. 

Intoxication  is  no  evidence  of  itself  of  contributory 
negligence  on  the  part  of  a  person  seeking  diimases 
for  injifhies  from  an  accident,  and  only  becomes  so  by 
the  fact  that  the  intoxication  contributed  to  the  hi^p- 
peniiig  of  the  accident ;  and  it  was  error  for  the  court 
to  charge  that  defendant  would  be  entitled  to  a  ver- 
dict if  the  jury  found  that  plaintiff,  at  the  time  the 
accident  occurred,  was  intoxicated. 

Appeal  from  a  jud^^ent  entered  upon  a  ver- 


Section  143  of  the  Orders^  Regulations,  and  diet  of  a  jury  in  f^vor  of  the  defendant. 
Instructions  for  the  Administration  of  Law  and  ■  ^     •^ 


Justice  in  the  United  States  Navy  is  as  follows : 
"It  is  to  be  understood,  however,  that  the 
limitation  vrith  reference  both  to  the  number 
and  rank  of  the  members  of  a  general  court- 
martial  is  discretionary  with  the  appointing 
power,  and  that  his  decision  thereupon  is  ccm- 
clusive." 

This  regulation,  in  the  opinion  of  the  court, 
has  gjven  to  the  statute  the  proper  construction, 
and  is  in  harmony  with  the  decision  of  the  Su- 
preme Court  in  Martin  v.  Mott  (12  Wheaton,  19) 
In  this  case  the  act  of  Congress  of  February 
28,  1797,  had  provided  that  "whenever  the 
United  States  shall  be  ...  in  imminent 
danger  of  invasion    ...    it  shall  be  lawfUl 


Wallace  Macfarlane  and  Chab.  Strauss, 
of  counsel  for  appellant. 

John  T.  TowNiaBND,  jr.,  of  counsel  for  re- 
spondents. 

Van  Brunt,  P.  J.— This  action  was  brought  to 
recover  damages  for  injuries  resulting  ftom  a 
fall  down  an  embankment  alleeed  to  have  been 
caused  by  the  defective  condition  of  one  of  the 
streets  of  the  city  of  New  York.  The  answer 
denied  any  negligence  upon  the  part  of  the  de- 
fendant and  Sieged  contributory  negligence. 
There  was  some  evidence  that  the  plaintiff  was 
intoxicated  at  the  time  of  the  happening  of  the 
accident,  and  it  was  in  instructing  the  jury  as  to 
the  effect  of  this  evidence  that  the  learned  justice 


for  the  President,"  &c.  This  act  does  not  in  !  inadvertently  fell  into  err^r. 
terms  provide  that  the  contingency  shall  be  de-  |  After  charging  the  jury  as  to  the  proof  in  re- 
dded by  the  President,  nor  that  his  decision  spect  to  the  aUeg^  negligence  of  the  city,  the 
shall  be  conclusive  of  the  fact ;  but  the  Supreme  learned  judge  stated  that  it  must  "  not  only 
Court  held  that "  the  authority  to  decide  whether  appear  that  there  was  neglieence  on  the  part  of 
the  exigency  had  arisen  belonged  exclusively  to  the  city  to  entitle  the  plamtiff  to  recover,  but  it 
"''"*''        ' -'    ^ •       must  be  shown  that  the  plaintiff  was  f^ree  firom 


the  President,  and  that  his  decision  was  conclu- 
sive upon  all  other  persons."  In  the  same  case 
the  court  lays  down  the  following  general  rule : 
"Whenever  a  statute  gives  a  discretionary 
power  to  any  person,  to  be  exercised  by  him 
upon  his  own  opinion  of  certain  facts,  it  is  a 
sound  rule  of  construction  that  the  statute  oon- 


what  is  technically  called  *  oontributory  nes^li- 
gence;'  that  is,  any  act  on  his  part  which  tended 
to  bring  about  the  catastrophe  fh>ni  which 
he  suffered.  It  is  alleged  in  this  case  that 
the  plaintiff  was  intoxicated.  Intoxication  is 
not  a  defense  per  se.    It  was  said,  very  quaintly, 


stitutes  him  the  sole  and  exclusive  judge  of  the   by  a  judge,  I  think  in  California,  that  a  drunken 
existence  of  those  facts."  j  man  is  as  much  entitled  to  a  safe  street  as  a 

This  court  has  repeatedly  held  that,  under  sober  man,  and  much  more  in  need  of  it. 
the  act  of  July  4,  1864  (13  Stat.  L.,  394),  which  "  The  city  is  bound  to  keep  its  streets  in  good 
authorizes  "  the  commanding  officer  of  an  army  condition  as  well  for  the  drunken  man  as  for 
or  detachment"  to  purchase  supplies  without  the  sober  man.  Therefore,  intoxication  is  not  a 
advertisement  when  an  emergency  exists,  that  defense  which  can  be  invoked  to  decide  such  an 
such  officer  became  "  the  sole  judge  of  when  ,  action  as  this.  It  is,  however,  evidence  of  con- 
the  emergency  existed."  Baker  &  Folsbm's  tributory  negligence  on  the  part  of  the  intoxi- 
Case  (3  C.  Cls.  R.,  343);  Emory's  Case  (4  C.  Cls.  cated  person. 
R.,  386);  Cobb's  Case  (18  C.  Cls.  R.,  614).  "If  he  has  been  guilty  of  oontributory  negli- 

Other  questions  were  raised  by  the  defendants  gence,  and  that  contributory  negligence  con- 
and  elaborately  discussed  by  counsel  on  both  sists  in  the  fkct  of  intoxication,  he  cannot  re- 
,  sides,  but  as  the  court  holds  that  the  court- '  cover :  the  city  would  be  entitled  to  your  ver- 
martial  was  lawflilly  organized  and  the  claim- 1  diet,  if  in  this  case  you  find  that  Lynch  at  the 
ant  legally  dismissed  from  the  service,  it  is  un- 1  time  the  accident  occurred  was  intoxicated,  and 
necessary  to  consider  them.  there  is  nothing  in  the  case  which  would  enable 

The  petition  of  the  claimant  will  be  dismissed. '  you  to  measure  degrees  of  intoxicaidon." 

^^—m^ I     It  will  be  seen  tfitt,  although  the  charge  was 

Fraud  in  obtaining  a  contract  will  bar  a  suit  |  that  intoxioation  is  not  a  defense  which  can  be 
for  specific  performance  thereof. — Kelly  v.  Cen- ,  invoked  to  decide  such  an  action  as  this,  the 
tral,  etc.,  K.  Co.,  S.  C.  CaL,  Jan.  25,  1888;  16  jury  were  fhrther  charged  that  intoxication  was 
Pao.  Rep.,  386.  I  evidence  of  contributory  negligence  on  the  part 
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of  the  intoxicated  person,  and  that  if  the  plain- 
tiff has  been  ^ilty  of  contributory  negligence, 
and  t^at  contributory  negligence  consisted  in 
the  feet  of  intoxication,  he  could  not  recover ; 
that  the  city  would  be  entitled  to  a  verdict  i^  in 
this  case,  Uie  Jury  found  that  the  plaintifT,  at 
the  time  the  accident  occurred,  was  intoxicated. 

This  portion  of  the  charge  was  excepted  to, 
and  was  erroneous. 

If  intoxication  is  evidence  of  contributory 
negli^nce,  then  no  recovery  can  be  had  where 
intoxication  is  shown,  because  if  there  is  evi- 
dence of  contributory  negligence  the  jury  are 
bound  to  find  for  the  defendant 

In  a  subsequent  part  of  the  charge  the  learned 
judge  laid  down  the  true  rule,  viz.:  That  if  the 
yarv  found  that  if  the  plaintiff  was  under  the 
influence  of  liquor,  and  that  that  contributed  to 
bring  about  this  accident,  the  defendant  could 
not  recover.  But-  nowhere  is  the  previous 
erroneous  instruction  taken  trom  the  jury,  and, 
in  fact,  the  last  words  to  the  jury  contained  the 
erroneous  proposition. 

The  counsel  for  the  plaintiff,  evidently  seeing 
the  mistake  which  the  learned  court  had  made, 
at  the  close  of  the  charge  stated,  as  a-request  to 
enlarge,  that  the  intoxication,  if  there  is  any 
evidence  of  it,  is  at  most  a  circumstance  for  the 
consideration  of  the  jury  in  connection  with  the 
other  facts  of  the  case ;  and  to  this  the  learned 
court  replied:  ^'Intoxication  is  some  evidence 
of  contributory  negligence  that  may  be  taken 
into  consideration  by  the  jury  on  that  sub- 
ject"— thus  placing  the  erroneous  proposition 
again  before  the  jury,  omitting  to  call  tneir  at- 
tention to  the  fact  that  intoxication  is  no  evi- 
dence of  itself  of  contributory  negligence,  and 
only  becomes  so  by  the  fact  that  the  intoxication 
contributed  to  the  happening  of  the  accident. 

Although,  as  above  stated,  the  true  rule  was 
laid  down  to  the  jury  in  respect  to  this  class  of 
evidence,  yet  much  greater  force  was  given  to 
th<T  erroneous  direction  by  its  repetition. 

It  is  impossible  for  us  to  tell  which  instruction 
the  jury  followed,  and  hence,  for  the  error  com- 
mitted^ the  judgment  must  be  reversed  and  a 
new  trial  must  be  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event. 

Babtlett  and  Macombbb,  JJ.,  concurred. — 
N.  Y.  Doily  Register. 


tard,"  The  court  held,  that  where  it  is  uncer- 
tain whether  a  geographical  word  is  used  as  an 
address  or  as  the  name  of  a  manufactured 
article,  and  it  is  uncertain  which  of  two  parties 
first  used  it  in  the  last  named  way,  neither  can 
appropriate  the  word  to  his  exclusive  use  as  a 
trade-mark. 


THE  COURTS, 


Kentaekj  Trade-Mark  Decision. 

Judge  Holt  has  recently  delivered  the  opinion 
of  the  Court  of  Appeals  of  Kentucky  in  the  trade- 
mark case  of  Metcalfe  v.  Brand,  involving  the 
rights  of  the  parties  to  use  a  certain  trade-mark 
upon  mustarcL  •  In  the  year  1810  Burrowes  be- 
gan the  manufacture  of  mustard  in  Lexington, 
Ey.,  which  became  widely  known  as  "Lexing- 
ton Mustard. ' '  Some  years  afterward  the  plain- 
tiff Brand,  purchased  the  business,  and  in  1877 
removed  it  to  Louisville,  Ky.  Prior  to  that 
time  the  label  used  upon  the  goods  described 
the  commodity  as  "  Burrowes  Mustard,  Lexing- 
ton, Ey.,"  which  was  subsequently  changed  to 
"Burrowes'  Lexin&ix)n  Mustard."  giving  the 
name  and  addre^  or  the  manufacturer  at  Louis- 
villa  In  1873  the  defendant,  Metcalfe,  began 
to  manufacture  mustard  in  Lexing^n,  and 
called  it  *'  Metcalfe's  Improved  Lexington  Mus- 


Sapreme  Court  of  the  District  of  Columbia. 


GENERAL  TERM. 

March  12. 

Brown  y.  Brown.  Decree  that  nnlen  complainant  pay  to 
defendant  alimony  to  April  10  his  appeal  shall  stand  dis- 
missed. 

Moses  V.  Tavlor.    Motion  fbr  rehearing  denied. 

Caton  V.  Caton.    Divorce  granted. 

Goldsboroagh  v.  Bay.    Demurrer  sustained. 

Candy  v.  Smith.  Demurrer  to  special  count  sustained. 
Demurrer  to  general  counts  overruled  and  cause  remanded. 

Linn  v.  Hoover.    Judgment  below  affirmed. 

United  States  v.  Crawford.  Opinion  sustaining  motion  to 
quash. 

March  18. 

Crown  v.  Baltimore  and  Potomac  Railroad  Company. 
Argued  and  submitted* 

Martin  v.  Campbell.    Decree  reversing  judgment  below. 

IN  EQUITY.— New  Suite. 

March  5. 

11050.  Thon^as  J.  Carrier  v.  Henry  M.  Bckker.  To  substi- 
tut 3  trustee.    Com.  sol.,  A.  C.  Bradley. 

March  T. 

11051.  Alice  W.  Harvey  v.  Levin  W.  Harvey.  For  divorce. 
Com.  sol.,  S.  S.  Hinkle. 

11052.  District  of  Columbia  v.  Colambus  Thomas  et  al. 
Interpleader.    Com.  sol.,  H.  B.  Davis. 

March  8. 
11063.  Hetty  Ann  Key  v.  Annie  G.  Hume  et  aL    To  quiet 
title.    Com.  sol.,  Heber  J.  May. 

March  9. 

11054.  The  Directors  of  Providence  Hospital  v.  District  of 
Columbia  et  al.  To  cancel  certain  tax  certificates.  Com. 
sols.,  Morris  &  Hamilton  and  Higgins. 

11055.  J.  Edward  Park  v.  Sarah  P.  Peck  et  al.  To  sell  six 
acres,  &c.    Com.  sol.,  H.  B.  Davidson. 

11056.  Frank  Hume  v.  DeUa  Keofe  et  al.  Criditors'  bUl 
and  to  sell  lot.    Com.  sol.,  N.  T.  Murray. 

March  10. 

11067.  Maiy  M.  Keleher  v.  James  T.  Keleher.  For  ali- 
mony.   Com.  sol.,  M.  J.  Colbert. 

11068.  Sarah  L.  Bader  v.  G^eorge  Bader.  Divorce.  Com. 
sol.,  William  A.  Meloy. 

CIRCUIT  COURT.— New  Suits  at  Law. 

March  6. 

28492.  William  O.  Zimmerman  v.  John  H.  Shelton  et  al. 
Damages,  $2,500.    Plflfis  atty,  F.  H.  Mackey. 

28493.  Edward  L.  Palmer  et  al.  v.  Elphonzo  Toungs.  Ac- 
count, $128,62.    Plfb  atty,  R.  W.  McPherson. 

March  6. 
28404.  James  Foster  v.  Carroll  Institute.    Appeal. 

28495.  Charles  T.  Wood  et  al.  v.  Stephen  T.  Hopkins.  Ac- 
count, $506.    Plffs  attys.  Worthington  &  Heald. 

28496.  Elizabeth  M.  Eason  v.  The  Supreme  Commandery 
United  Order  of  the  Golden  Croe%,of^the  World.  Policy, 
$2,000.    Plfis  attys,  Nevrton  <b  Lavender. 

March  7. 

28497.  William  S.  Justis,  trading  as  Camden  Furniture  Co., 
V.  John  J.  Unsworth.  Account,  $462.66.  PlfEis  attys,  Oar- 
nett  &  Mackall. 

28498.  E.  Kurtz  Johnson  et  al.  v.  L.  H.  Cartel.  Judgment 
of  Justice  Strider,  $57. 

28499.  Henry  G.  Chesley  v.  Same.  Judgment  of  Justice 
Strider,  $42.25. 

March  8. 
2850C.  James  L.  Barbour  v.  Patrick  Cox.    Account,  $397.01. 
Plftsatty.  J.  H.Balston. 

28501.  Edward  Turpin  v.  William  .H.  Terkes.  Damages, 
$10,000.    Plflb  aUy,  E.  M.  Hewlett. 

March  10. 
28602.  Edward  B.  Bruce  v.  Luther  M.  ComweU.    Account. 
$1,540.40.    Plfl^  atty,  F.  P.  B.  Sands. 
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PROBATE  COURT.— Justice  Cox. 

March  9. 

Estate  Charles  Palmer.  Letten  granted  John  D.  Bartlett; 
bond,  $800. 

Eitaie  Benjamin  L.  SimpBon.    Will  admitted  to  probate. 

EfiUte  Catharine  E.  Beall.  Petition  of  Joseph  N.  Plowman 
and  Marion  L.  Wilson  that  letters  be  issued  to  Robert  S. 
Werden  filed. 

EsUte  Phillip  Biegler.    Will  filed. 

Estate  William  W.  Hampton.    Notice  of  publication. 

Estate  Obediah  Kimmeli.  Codicil  to  will  admitted  to  pro- 
bate. 

Estate  Richard  Tmnnell.  Order  directing  citation  to 
Henry  Trunnell. 

Estate  Ann  Jones.  WUl  filed  with  petition  of  8.  C.  Palmer 
for  letters. 

Estate  Marj  Roach,  alias  Minnie  Rikymond.  Account  of 
sale  of  personal  estate  returned. 

Estate  Henry  Mclntiro.  Guardian  authorized  to  sell  bond 
to  pav  expenses  of  record. 

Estate  Philip  Shea.  Marcb  30  appointed  for  final  distiiba- 
tion. 

Estate  Harriet  S.  Herbert    Inventory  filed. 

Estate  Levi  D.  Burrows.    Inventory  filed. 

Henry  W.  Sohon  appointed  guardian  to  William  Palmer ; 
bond,  1700. 

Campbell  Carrington'  appointed  guardian  to  Julia  M.  and 
Emma  V.  Tayman ;  bond.  $800. 

Accounts  were  passed  in  the  followinflr  estates :  Mary  J. 
Wright,  Anthony  Buckley,  Harriet  S.  Herbert,  Eberhardt 
Eoltman,  Louisa  Starke,  and  John  Ryan. 

March  12. 

Estate  Weltha  E.  Emmons.  Certain  issues  sent  to  Clrcoit 
Court.  I 

March  18.     i 

Estate  Edward  Pee,  alias  Alexander.    Receipt  of  legatee. 

Estate  Robert  T.  Shaw.  Decree  releasing  and  discharging 
Robert  A.  Phillips  fh)m  accountability.* 

Estate  James  A.  Jarboe.  Sworn  statement  of  administra- 
trix in  lieu  of  account. 


Cegal  Noticed. 


Rule  of  Court. 

Rule  20.  •  •  •  •  Hereafter  all  noHceM  tphich  relate  to 
proceedings  in  the  Supreme  Vouri  of  the  District  of  Colmnbia^ 
the  pubUocUion  of  tohioh  i$  reqtUred  by  law  or  by  nUe$  of 
Cowrt,  or  by  any  order  of  Cfourt.  shall  he  published  in  Thb 
Washinoton  Law  Reporter,  during  the  time  required  by 
kno^  in  addition  to  any  other  papers  which  may  be  specially 
ordered  or  which  may  be  selected  by  the  parties. 


Cegal  Notices. 


IN  THE  SUPREI«E  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  March,  1888. 
Clara  A.  EnQeihardt) 

V.  [-No.  11,019.    Docket  28. 

Frank  Engelhardt.  ) 
On  motion  of  the  plaintiff,  by  Mr.  Leon  Tobriner,  her 
solicitor,  it  is  ordered  that  the  defendant,  Frank  Engelhardt, 
cause  his  appearance  to  be  entered  herein  on  or  befbre  the 
first  rule-day  oocnrriuK  forty  days  after  this  day ;  otherwise 
the  cause  wUl  be  proceeded  with  as  in  case  of  defkult. 

The  object  of  this  suit  is  to  obtain  an  absolute  divorce  on 
the  ground  of  desertion  and  adultery. 
By  the  Ck)urt.  W.  8.  OOX.  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mbios,  Clerk,  Ac. 

11  l^.^-  A.  Clancy,  Ass't  Clerk. 

^H  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  for  Orphans*  Court  Business. 
March  9th,  1888. 

In  the  matter  t>f  the  Estate  of  Ann  Jones,  late  of  Washing- 
ton City,  D.  C,  deceased. 

AppUdition  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  estate  of  the  said  de- 
ceased has  this  day  been  made  by  Samuel  C.  Palmer. 

Ail  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  90th  day  of  March  next,  at  11  o'clock 
a.  m..  to  show  cause  why  the  said  Will  and  four  Codicils 
thereto  annexed  should  not  be  proved  and  admitted  to  Pro- 
bate and  Letters  Testamentaiy  on  the  estate  of  the  said  de- 
ceased should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day.  s 

By  the  Court.  W.  8.  COX,  Justice. 

11       Test:  DORSET  CLAGBTT.  Register  of  Wills. 

H.  O.  A  R.  Claughton,  Proctors. 


JN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  March,  1888. 

Emmons  S.  Smith ) 

T.  VAt  Law,  No.  28,485.    Docket  82. 

Georfs  C.  Lewis,  j 

On  motion  of  the  plaintiff,  by  Mr.  Chapin  Brown,  liis 
attorney,  it  is  ordered  that  the  defendant,  Georgt  C.  LewiSr 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day ;  othenrise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

(The  object  of  this  suit  is  to  collect  the  claim  of  the  said 
plainti£f  against  the  said  defendant  for  8166.00,  for  the  rent 
of  house  No.  1026  8th  street  (N.  W.),  Washington,  D.  a,  from 
June  Ist,  1887,  to  August  16th,  1887,  at  862.50  per  month ;  and 
for  $2.75  advanced  by  the  said  plaintiff  for  the  said  defend- 
ant and  for  his  use.) 

Provided  that  a  copy  of  this  notice  be  published  in  the 
Evening  titar  once  a  week  for  each  of  three  successive  weeks 
before  the  said  rule-day. 

A.  B.  HAGNBR,  Asso.  Justice. 

True  copy.    Test :               R.  J.  Meigs,  Clerk,  &e. 
11  By  J.  R.  YouNO,  Ass*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Hilltry  Jordan  ) 

V.  >  In  Equity.    No.  10,624. 

John  H.  King,  Adm'r,  st  al.  ) 
W.  Preston  Williamson,  trustee  in  this  cause,  having  re- 
ported a  sale  of  the  real  estate  and  premises  described  in 
these  proceedings  to  Mrs.  Cornelia  Plumley,  for  the  sum  of 
1390.00,  it  is,  this  9th  day  of  March,  A.  D.  1888,  ordered  that 
said  saJe  be  finally  ratified  and  confirmed,  unless  cause  to 
the  contrary  be  shown  on  or  beiore  the  9th  day  of  April,  A. 
D.  1888. 

Provided  that  a  copy  of  this  order  be  published  in  the 
Washington  Law  Reporter  once  a  week  for  three  successive 
weeks  before  said  9th  day  of  April,  A.  D.  1888. 

And  it  is  flirther  ordered  that  this  cause  be.  and  it  hereby 
is,  referred  to  the  Auditor  to  state  the  tmstee^s  account. 

W.  8.  COX,  J. 
A  true  copy.    Test :  R.  J.  Mmos,  Clerk. 

_  11 Bv  H.  W.  HoPQBs,  Asst  Clerk. 

THIS  13  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftx>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  AdminisCration  on  the  personal  estate  of  Michael  T.  Keliher, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  March 
next;  they  mav  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  March,  1888. 
11  MARY  E.  KELIHER,  Adm'x,  cor.  84th  A  P  sts. 

THI8  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbist, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentarv  on  the  personal  estate  of  Obediah  Kimmeli, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20th  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  from  aU  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  February,  1888. 

11  JOSEPH  GAWLER  Ex.*r,  1784  Pa,  ave.  n.  w. 

No.  2942.    Ad.  D.  13.    N.  H.  Miller,  Proctor.      

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  OrphanqlPOourt  Business. 
March  9, 1888. 

In  the  case  of  Sallie  Shea,  Administratrix  of  PhNIp  Shta,  de* 
ceased,  the  Administratrix  aforesaid  has,  with  the  approval 
of  the  Court,  appointed  Friday,  the  80th  day  of  March,  A. 
D.  1888,  at  11  o'clock  a.  m.,  for  making  payment  and  dis^i- 
bution,  under  the  Court's  direction  ana  control ;  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
or  a  residue  aie  hereby  notified  to  attend  in  person  (Mr  by 
agent  or  attorney  duly  authorized,  with  their  claims  againn 
the  estate  properly  vouched ;  otherwise  the  Adminisiratriz 
will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

11       Test :       DORSET  CLAGBTT,  Rwrister  of  Wills. 

No.  947.    Ad.D.  9.    Edwards  &  Barnard,  Proctors. 
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IN  THE  SUPREME  COUBT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Sjieciai  Term  for  Orphans'  Ck>artBasine88. 

March  9, 1888. 

In  the  matter  of  the  Estate  of  CatHarfne  E.  Beall,  late  of  the 
District  of  Cohunbia,  deceased. 

Application  for  Letters  of  Administration  on  the  Esta^  of 
the  said  deceased,  to  be  granted  to  Robert  8.  Werden,  of 
said  Districi,  has  this  day  been  made  by  Joseph  N.  Plow- 
man and  Marion  L.  Wilson. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Coort  on  Friday,  the  30th  day  of  March,  1888^ext,  at  1  o'clock 
p.  m.,  to  show  canse  why  Letters  of  Administration  on  the  es- 
taite  of  the  said  deceased  should  not  issne  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
fbr  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  newspapers  previous  to  the  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

11       Trat:  DORSET  CLAGETT,  Register  of  WUls. 

Edwards  A  Barnard,  Proctors. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  sixth  day  of  March,  1888. 
diaries  W.  Amdt ) 

V.  {No.  10,915.    Dockets?. 

MatiMa  kmit   ) 

On  motion  of  the  plaintiff,  by  Mr.  Campbell  Carrington, 
his  solicitor,  it  is  ordered  that  the  defendant,  Matilda  Arndf, 
cause  ho*  appearance  to  be  entered  herein  on  or  before  the 
firat  rule-day  occurring  forty  days  after  this  day ;  otherwise 
the  cause  wHl  be  proceeded  with  as  in  case  of  deftiult. 

The  object  of  this  suit  is  for  an  absolute  divorce,  upon  the 
grounds  of  non-support  and  wUlfhl  desertion  for  over  two 
years  from  the  filing  of  this  cause. 

By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test :       R.  J.  Mmos,  Clerk,  &c. 

By  M.  A.  CuiVCY,  Asst  Clerk. 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,*  of  the  District  of  Columbia,  hath 
obtained  fh>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Ttttamentuy  on  the  personal  estate  of  Agnes  Maria  Smith, 
late  of  the  I>istrict  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
herebv  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  15th  day  of  February 
next:  they  may  otherwise  by  law  be  excluded  f^om  all  bene- 
fit c^the  said  estate. 

Given  under  my  hand  this  15th  day  of  Februaiy,  1888. 
10  ^  BLAIR  LEE,  Ex*r, 

Cor.  43>i  street  and  Lomsana  avenue, 

Ko.2965.    Ad.D.  13. Washington,  D.  C. 

CHANCERY  SALE  OF  IMPROVED  PROPERTY. 

6^  virtue  of  a  decree  of  the  Supreme  Court  of  the  District 
of  Ootumbia.  passed  on  February  25, 1^8,  in  Equity  Cause 
Ko.  10,713,  John  Hurst  v.  Elizabeth  Hurst,  we  will  sell  at 
public  auction,  in  front  of  the  premises,  on  MONDAY, 
SlaBCH  NINETEENTH,  1888,  at  the  hours  named,  the  fol^ 
lowingreal  estate: 

At  HAiP  PAST  POUR  P.  M.,  the  south  twenty  (20)  feet 
front  l^  the  depth  of  lot  five  (5\  in  square  three  hundred  and 
twenty-four  (324),  improved  by  a  fine  new  two-story  brick 
house,  with  ail  modem  improvements,  with  large  brick  back 
building,  being  house  No.  207  12th  street  northwest.  Lot 
contains  1^000  souare  feet ;  rents  for  $35  per  month. 

At  FIVE  P.  M.,  the  north  sixteen  (16)  feet  four  and  one- 
half  {4^  inches  fW>nt  by  the  depth  of  lot  thirteen  (13),  in 
square  three  hundred  and  twenty-three  (323).  improved  by 
a  substantia]  two^toiy  brick  building,  now  under  rent,  being 
Ko.  S14  11th  street  northwest.  Lot  contains  nearly  1,600 
square  feet ;  10-fbot  alley  in'rear ;  first  building  below  Penn- 
sylvania avenue.    A  fine  location  for  business  purposes. 

Therms  of  sale:  One-«hird  purchase-money  <»ish,  one-third 
In  one  year,  one-third  in  tvro  years,  or  all  cash,  at  purchaser*8 
option.  Deferred  payments  u>  be  secured  by  trust  on  prop- 
«rt7  sold  and  bear  6  per  cent,  interest.  |300  deposit  on  eacn 
lot  required  at  time  of  sale.  Pnrchaser  must  comply  with 
terms  of  sale  in  ten  CIO)  dasrs,  otherwise  a  re-sale  will  be 
made  at  the  risk  and  cost  of  defaulting  purchaser.    All  oon- 
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THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Courtof  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Thomas  A.  Richards, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  14th  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  said  estate. 

Given  under  my  hand  this  14th  day  of  February,  1888. 
9       SARAH  ANN  RICHARDS,  Ex'x.  1016  N.  J.  ave.  s.  e. 

No.  2987.    Ad-  D.  13.    J.  J.  WUmarth,  Proctor. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Snpreme  Courtof  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  William 
D.  Fuller,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  18th  day  of  February  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  18th  day  of  February,  1888. 
10  ARTHUR  MAC  ARTHUR,  Adm'r  c.  t.  a., 

1201  N  sU  n.  w.,  Washington,  D.  C. 

No.  2278.    Ad.  D.  12.    Wm,  F.  Mattingly,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  Albany,  New  York,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentaiy  on  the  personal  estate  of  Cora  Lhrlngston  Bar- 
nard Mercer,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  ftom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  February,  1888. 
10  RICH'D  VaRICK  DbWITT, 

Executor  of  the  last  will  and  testament  of 
Cora  L.  B.  Mercer. 

No.  2986.  Ad.  D.  13.  James  Lowndes,  Proctor,  1505  Pa.  va 


Teyaadng  at  purchaser's  cost. 
Tlwabovf  '  '"" 


i  above  properly  may  also  be  purchased  at  private  sale 
ilaoderired. 

ANDREW  B.  DUVALL,   "I 

THOMaS*M.  FIEL^^'*  [Trustees. 
466  La.  ave.  n.  w.,  j 
U  DITN0AN80N  BROS.,  Auctioneers. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  8d  day  of  March,  1888. 
R.  J.  Allen,  Son  A  Co.  V 

The  Anglo-American  Insurance   [    No.  27,881.    Docket  81. 
Company.  ) 

On  motion  of  the  plaintiffs,  by  Birney  &  Bimey,  their 
attorneys,  it  is  ordered  that  the  defendant,  The  Anglo-Ameri- 
can Insurance  Company,  cause  its  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  days 
after  this  day ;  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  this  snit  is  to  condemn  certain  credits  to  the 
payment  of  a  debt  claimed  by  the  said  R.  J.  Allen,  Son  St 
Co.  troia  said  Anglo-American  Insurance  Compay. 

By  the  Court.  A.  B.  HAGNER,  Asso.  Justice. 

True  copy.    Teat:  R.  J.  Mbios,  Clerk. 

K)  By  J  R.  YouNO,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

February  17th,  1888. 

In  the  matter  of  the  Estate  of  Polly  Y.  Brownell,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  andTestament 
anofor  Letters  of  Administration  c.  t.  a.  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  Temperance  P. 
Reed. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  16th  day  of  March,  next,  at  11 
o*clock  a.  m.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  of  Adminis- 
tration c.  t.  a.  on  the  Estate  of  the  said  deceased  should  not 
issue  as  prayed. 

Provioed  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

8       Test:  DORSEY  OLAGETT,  Register  of  Wills. 

F.  D.  McKenney,  Proctor. 
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Cegal  3^otice0. 


THIS  18  TO  GIVE  NOTICE. 

Tbat  the  subscriber,  of  the  District  of  Columbia,  hath 
obtamed  &om  the  Supreme  Court  of  the  District  of  Columbia^ 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  WilUam  O'NeaU  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  clfums  against  the  said  deoeased  are 
hereby  warned  to  exnibit  tlie  same,  with  the  vouchere  there- 
of, to  the  subscriber,  on  or  before  the  I6th  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  15th  day  of  February,  1888. 
9  ANNIE  J.  O'NEAL,  Ex'x,  2109  H  st.  n.  w. 

No.  2973.    Ad,  D.  13.    A.  B.  Williams,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  23d,  1888. 

In  the  case  of  Maria  H.  Steuart.  surviving  Executrix  of  the 
Estate  of  Maria  Hunter,  deceased,  the  Executrix  aforesaid  has, 
with  the  approval  of  the  Court,  appointed  Friday,  the  23rd 
day  of  March,  A.  D.  1888,  at  12  o'clock  m.,  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly  author- 
ized, with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  Executrix  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

9        Test :  DORSEY  CLAGETT,  Register  of  Wills. 

No.  2666.    Ad.  D.  13.    Chas.  W.  Doreey,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

Februaiy  24th,  1888. 

In  the  matter  of  the  Estate  of  Lydia  S.  Button,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  ol  the  last  WUl  and  Testament 
and  for  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased, has  this  day  been  made  (by  Zachariah  8.  Buckler. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  16th  day  of  March  next,  at  II  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  probate  and  Letters  Testamentary  on  the 
estate  of  the  said  aeceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

9        Test :  DORSEY  CLAGETT,  Register  of  Wills. 

No.  2949.    Ad.  D.  18. 


Cegal  Notices. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ttoia  the  Supremo  Court  of  the  District  ot 
C<^umbia,  holding  a  Special  Term  for  Orphans'  Court  busi- 
ness. Letters  Testamentary  on  the  personal  estate  of  Rebecca 
Cooper,  late  of  the  District  of  Columbia,  deceased. 

All  i>er8ons  having  claims  against  the  said  deceased  ar« 
hereby  wajrned  to  exnibit  the  same,  with  the  vouchers  there- 
of,  to  the  subscriber,  on  or  before  the  23d  day  ol  February 
next:  they  may  otherwise  by  law  be  excluded  from  ail  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  23d  day  of  February,  1888. 
10  WM.  BRYA.N,  Ex't,  608  Penn.  ave. 

No.  2679.    Ad.  D.  13.    E.  H.  Thomas,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  29th  day  of  February,  1888. 


Carrie  C.  Davis  et  al. 
Robert  V.'  McKenny  •( 


J 


No.  10,968.    Docket  ?r. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

llie  5th  day  of  March,  1888. 
W.  0.  Raymond ) 


Lucy  Raymond. 


In  Equity.    No.  10,816.    Docket  27. 


On  motion  of  the  plainUfT,  by  sMr.  J.  Ambler  Smith,  his 
attorney,  it  is 

Ordered,  that  the  defendant  cause  her  appearance  to  be 
entered  herein  or  on  before  the  first  rule-da^  occurring  forty 
days  ailcr  this  day ;  otherwise  the  CDnse  will  be  proceeded 
with  as  in  case  of  default. 

The  object  ot  this  suit  is  to  obtain  a  divorce  a  vinculo  nuU- 
rimonii  from  the  defendant. 

W.  S.  COX,  J. 

A  true  copy.    Test :  |R.  J.  Msias,  Clerk. 

10  By  L.   P.  Williams,  Ass't  Clerk. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentiury  on  the  personal  estate  of  Anthony  H.  Janus, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  Fetntiaiy 
next;  they  may  otherwise  by  law  be  excluded  n-om  all  bene- 
fit of  the  said  estate. 

Given  imder  nty  hand  this  18th  day  of  February,  1888. 
11      PRANKLAND  JANNUS,  Ex'r,  988  F  st.  n.  w.,  aty. 


On  motion  of  the  plaintifi^  by  Mr.  S.  T.  Thomas,  their 
solicitor,  it  is  oi^ered  that  the  defendants,  Frederick  0. 
Albright,  Robert  F.  Pope,  George  E.  Pope  and  Addie  Talburt, 
cause  their  appearance  to  be  entered  herein  an  or  before 
the  first  rule-day  occurring  forty  days  after  this  day: 
otherwise  the  cause  will  t>e  proceeded  with  as  in  case  of 
default. 

The  obiect  of  this  suit  is  to  sell  the  real  estate  of  which 
Edward  McKenny  died  seized,  for  the  purpose  of  paying; 
debts. 

By  the  Court.  W.  S.  CX)X,  Justice,  Ac. 

True  Copy.    Test :  R.  J.  Meios,  Clerk,  &c. 

10  By  M.  A.  Clancy,  Ass't  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphan'^  Court  business.  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  Henry 
H.  Kultz,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  (^;ainst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  thC/VOUchers  there- 
of, to  the  subscriber,  on  or  before  the  15th  dav  of  February 
next ;  th^r  may  otherwise  by  law  be  excluded  horn,  all  beneut 
of  the  said  estate. 

Given  under  my  hand  this  15th  day  of  February,  1888. 
10  CmilSTIEN  KULTZ, 

Adm'x  c.  t.  a.,  507 11th  st.  n.  w. 

No.  2926.    Ad.  D.  13.    C.  A.  Walter,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
SiUing  hi  Equity,  March  1, 1888. 


10,916.    Bq.  Doc.27. 


Mary  Rose 

V. 

Margaret  Cumbertand  et  al. 
On  consideration  of  the  report  of  James  M.  Jobnst49xiy 
trustee,  of  the  sale  of  part  of  lot  22,  in  square  No.  534,  par- 
ticularly de8cril)ed  in  the  proceeding,  to  William  Q.  8totter» 
for  $1,050.00,  cash,  it  is  ordered  that  said  sale  be  finally  rati- 
fied and  confirmed,  unless  cause  to  the  contrary  be  shown 
on  or  before  the  1st  day  of  April,  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Waahinew 
ton  Law  Reporter  once  a  week  tor  three  wedks  before  said 
date. 

W.  S.  OOX,  J. 
A  true  copy.    Test:  R.  J.  Mmos,  Clerk. 

10  By  M.  A.  Glanot,  Aast  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  3d  day  of  March,  1888. 


Georgeanna  Deal 

V. 

James  Henry  Deal. 


No.  10,896.    Docket  27. 


On  motion  of  the  plaintiff,  by  Mr.  Campbell  Carrington , 
her  solicitor,  it  is  ordered  that  the  defendant^  James  Henry 
Deal,  cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day ;  other-  . 
wise  the  cause  will  be  proceeded  with  as  in  case  of  defknlt..  ' 

The  object  of  this  suit  is  for  an  absolute  divorce  upon  Uie 
grounds  of  adultery  and  wilftil  desertion  fbr  over  Uiree  years 
before  the  filing  of  this  petition. 

By  the  Court.  W.  8.  OOX,  Justice,  Ac 

True  copy.    Test :  R.  J.  Meios,  Clerk,  Ac. 

10  By  M.  A.  Clancy,  Asst  Clerk.    , 
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WASHINGTON,  D.  a 
BBBT,  WILLIAM  STONB, 


A 

408  Filth  8t.  n.  w. 

f>ELL,  W,  PBIBCB, 

JD                    Gnmael  in  Paient  Oavaei 

825  F  St.  n.  w. 

OLAIB*  JOHN  8., 

1420  F  St.  n.  w. 

pvUMONT,  N^ 

«»F8t.n.w. 

I^DWARDe  *  BABNARD, 

S00  5th8t,n.w. 

TLTACKEY,  FRANKLIN  H., 

605DSt.n.w. 

O  AVILLB,  JAMES  H^ 

1419  F  St.  n.  w. 

CALIFORNIA. 

"IfoCALLISTER.  WARD,  Jr., 

JtL                                430  Monigomery  St.,  San  Fnndsco. 

COLORADO. 
•piUNN,  GBORGB, 

Denver. 

GEORGIA.        * 

TT  ARBKON  &  GILBERT. 

jn                                  Gate  City  Bank  Building,  Atlanta, 

KANSAS. 
■rwOTTGLASS,  GEORGE  L., 

Wichita. 

MINNESOTA. 
TTBATH,  HARTWBLL  P., 

St.  Paul. 

NEBRASKA. 
KJ                                                 Pazton  Building,  Omaha. 

OHIO. 

TT7TNO,  OEOROS  C, 
TT                                  89EiicUdAve,, 

Room  8,  Cleveland. 

AN801K  S.  XAYl^OR, 

Cammlsdoner  of   Beeds^  Notary    Psblio    and 
U.  S.  Commissioiier, 

1224  F  St.  N.  W.  Washington,  D.  O. 

Attorney  for  Merocmtile  OolleotiniT  Agrency. 


f«  per  ToL    For  sale  at  the  Waihington  Law  Reporter  OfDoe. 
A  Manual  of  the  Laws  of  the  District  of  Columbia,  from 
iU  oryaniTatinn,  with  notes  of  decisions  and  references,  by 

CHARLES   8.  BUNDY, 

Cs— itBJimaf  off  Deeds  for  all  the  States  snd  Territories, 

VOTAST  nrBUO,  U.  8.  OOMMISBIONBB  AND  JU0TICB  OP  THB  PBACS 

468  La.  Ave.       (Opp.  City  HaU)       Washington,  D.  0. 

4^  All  papers  for  recoiQ  or  use  in  other  States  should  be 
.  Acknowledged  beforfraConuniflsioner  of  Deeds  in  this  District 
beipn  being  sent.  88 


JOHN    HL.   TOORHLBBS, 

ATTORNBY-AT-LA^W, 
Solicitor  of  Patents  and  Connsel  in  Patent  Cases* 

PRACTICES  BEFORE  THB 

Grnbral  Land  Office  and  Court  of  Claims, 
St  Cloud  B%,  cor.  tth  &  F  Sts^  Washington,  D.O.     7 


BALDWIN,  HOPKINS  &  PEYTON, 

Ittorneys  at  Law>  Solicitors  of  Patents,  and 
Counselors  in  Patent  Causes, 

25  Grant  Place,  'Washinirton,  D.  O. 

Established  1859.    Patent  Business  Exdnsiyely.     4 


]Kational  UnlTersltj  l^stw  Scliool* 

Pbbs't,  Hon.  ARTHUR  MAC  ARTHUR, 
Late  Associate  Jtistice  Sapreme  Conrt  District  of  Columbia 
LECTURERS: 
How.  SAM'L  F.  MILLER, 
Auoclat«  Justice  Sapreme  Court  U.  S, 
International  Law. 
Hon.  W.  B.  WEBB, 
Federal  Jurisprudence  and  Practice. 
H.  O,  CLAUQHTON,  Esq. 
Common  Law  Pleading,  Evidence,  Equity  Pleading  and 
Practice,  Commercial,  Maritime,  ana  Criminal  Law. 
JAMES  SCHOULER,  Esq. 
Bailments  and  Domestic  Relations. 
EUQENE  CARUSI,  Esq. 
Real  and  Personal  Property,  Contracts,  Negotiable  Instru- 
ment., 

CHAS.  S.  WHITMAN,  Esq. 
Patent  Law  and  Practice. 
JUDGES  OP  THE  MOOT  COURT: 
EUQENE  CARUSI.  Esq.,      I  CHAS.  S.  WHITMAN,  Esq., 
Law  and  Equity  Cased.        |  Patent  Cases. 

School  opens  Oct.  8, 1887.  For  information,  address  C.  W. 
BushneU,  Treas.,  or  E.  D.  Carusi,  Sec,  1006  F  St.  n.  w.,  Wash- 
ington, D.C.  37 


Book  and  Job  Printins^. 

THE  LA'W  RBPORTBB  COMPANY 
beffs  to  inform  the  profession  that  it  has 
recently  added  to  its  plant  a  full  supply  of 
new  Job  Type,  new  Presses,  and  every  ap- 
pointment of  a  first  class 

JOB  PRINTING  OFFICE, 

which  will  be  under  the  supervision  of  Mr. 
W.  F.  Roberts,  one  of  the  most  skilftil  and 
cuidstio  Printers  in  this  city.  It  is  therefore 
prepared  to  execute  Briefs,  Records,  Blanks 
and  Books  in  the  hiffheet  style  of  the  axt. 

The  Company  solicits  the  patronagre  of 
the  profession,  and  gruarantees  neat  and 
accurate  work,  promptly  delivered,  at  rea- 
sonable prices. 

Estimates  furnished  on  application. 
DAVID  M.  OI^IVBR, 
General  Manager. 
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VataaMe  Law  Books, 


IN 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2, 3,  4,  6,  1867 

to  1872. 
Abbott's  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound;  vol.4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  vol. 

II,  1876. 
Atkins'  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  6,  6,  7. 

Barbour  on  Set-oflf. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice — latest. 

Burge  on  Suretyship. 

Chitty's  English  Digest 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1865. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870 — Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly,  1789  to  1867, 

1867  to  1865,  1857  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 
Fell  on;Guarantees. 
Foster  on  Scire  Facias,  1867. 
Gilbert  on  Devises. 
Graham  on  New  Trials. 
Greenleaf's;Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronaoz,  1860. 

Landlord  and  Tenant  (Sloone),  1878. 

Laws  1869-60. 

Law  Reports  (English),  vols.  1  to  16,  inclusive, 

1867-69. 
Law  of  Nations,  VatteL 
LegsU  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Long  on  Sales  of  Pernsoal  Property. 
Louisiana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-off. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  6tii  ed. 

Orphan's  Court  Manual. 
Oldham  &  White's  Digest,  1  vol. 

Paschal' s  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosl.  1,  2,  3. 

Penal  Code  1867,  Duplicates. 

Penal  Code  of  1857  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  ode. 

Railway  Law  (Bonner),  1878. 

Ray's  Medical  Jurisprudence  of  Insanity,  1853. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1846. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870,  1873. 
Swinbome'B  Treatise  on  Will8>  vols.  1,  2,  3. 

The  Reporter,  Houghton.  Osgood  &  Co..  vols. 

6,  6,  7,  8,  bound;  vols.  9  to  20,  inclusive, 

unbound. 
The  Transcript,  1873,  3  vols.,  published  in  New 

York. 
Treatise  on  Equity,  Fonblanques. 
Treatise  on  Insanity^  Prioharo. 

U.  S.  Stats,  at  Large,  vols.  1,  2,  3. 

U.  S.  Stats,  at  Large,  1861  to  1863,  and  1863  to  1867 
2  vols.,  G.  P.  Sanger. 

U.  S.  Digest,  Abbott,  voL  1,  A  to  C,  2  oopiee ; 
voL  ^  D  to  L.,  2  copies ;  vol.  3,  M  to  Y,  2 
copies ;  vol.  6,  Sup.,  F  to  M,  1  copy.  These 
annuals,  viz.:  vol.1  to  8.  (duplicates);  9  to 
17,  single^  with  1  voL,  Table  of  Cases  and 
Equity  Digest,  vol.  2. 

Warren's  Duties  of  Attorneys,  1870. 
Watkins  on  Descents. 
Wellford's  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  Executors,  &c,  voL  2,  Thobaolt's 
Notes. 

For  0ale  at  the  Officeof  the  Washing^n 
Law  Reporter.  Orders  for  Law  Books  promptly 
filled  at  current  prices.    Address 

THE  WASHINGTON  LAW  REPORTER, 

508  £  St.  N.  W.9  Waghington,  B.  C. 
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Wm.  Stonb  Abbbt,     - 

- 

.       -       Editor 

Vol.  XVI.    - 

- 

-       -       No.  12 

WASHINGTOll,  D.  a     - 

-    - 

.    MARCH  21. 1888. 

THE  TELEPHONE  OASES. 

The  celebrated  telephone  cases  w^e  decided 
by  the  Sapreme  Court  of  the  United  States  on 
Monday  last,  Mr.  Justice  Blatchfbrd  announcing 
the  opinion  of  the  court  The  decision  is  in 
&vor  of  the  Bell  Telephone  Company  on  all  the 
points  in  every  one  of  the  cases. 

There  were  only  four  of  the  Justices  who 
united  in  the  opinion  of  the  minority  of  the 
oourt,  while  Justice  Bradley  read  an  opinion 
dissenting  from  that  of  the  majority,  in  which 
dissent  Justices  Harlan  and  Field  united. 

Neither  Justice  Gray  nor  Justice  Lamar  sat  in 
the  cases,  and  the  judgment  of  the  court  stands 
on  the  opinions  of  Chief  Justice  Waite  and  As- 
sociate Justices  Miller,  Matthews,  and  Blatch- 
ford. 

It  was  the  unanimous  opinion  that  the  patents 
issued  to  Alexander  Graham  Bell  are  untainted 
with  fraud  or  even  a  suspicion  of  fraud.  And  it 
was  also  the  unanimous  verdict  in  effect  that 
there  was  no  evidence  sufficient  to  cast  reflec- 
tion upon  the  integrity  of  Mr.  Bell  or  his  attor- 
neys. The  decision  reviews  the  charge  of  fraud 
and  collusion  in  the  Patent  Office,  by  means  of 
which  it  was  alleged  Bell  obtained  surreptitious 
inibrmation  with  regard  to  the  inventions^  of 
his  rivals  and  then  amended  his  own  specifica- 
tions. 

The  dissent  of  Justices  Bradley,  Field,  and 
Harlan  is  based  upon  the  Drawbaugh  claim,  the 
three  justices  being  of  the  opinion  that  the  evi- 
dence overwhelmingly  shows  that  Drawbaugh 
was  the  first  inventor  of  the  speaking  telephone, 
although  he  was  unconscious  of  it  and  was  not 
at  the  time  aware  of  its  importance. 

The  cases  now  decided  are  five  in  number, 
viz^  The  People's  Telephone  Company,  or,  as  it 
is  more  ftunillarly  known,  the  Drawbaugh  case ; 
The  Molecular  Telephone  Company  of  New 
York;  The  Clay  Commercial  Telephone  Com- 
pany of  Philadelphia;  The  Overland  Telephone 
Company  of  New  York.,  and  Amos  E.  Dolbear, 
of  Boston.  The  Bell  Telephone  Company  has 
been  the  plaintiff  in  every  one  of  them,  and  has 
defeated  the  defendants  in  the  lower  courts. 

Following:  is  an  abstract  of  the  decision : 
The  opinion  was  prepared  by  the  Chief  Jus- 


tice, but  owing  to  a  slight  indisposition  he  did 
not  feel  able  to  read  it,  and  therefore  requested 
Mr.  Justice  Blatchford  to  read  it  fbr  him.  The 
Chief  Justice  began  his  opinion  with  a  review  of 
the  question  raised  as  to  the  scope  of  the  fifth 
clause  of  Bell's  patent  of  March  7, 1876 ;  that  is, 
whether  the  patent  was  for  an  art  or  process  of 
transmitting  articulate  speech  or  merely  for  an 
apparatus  by  which  that  object  could  be  at- 
tained. The  court  is  of  opinion  upon  this  point 
that  articulate  speech  is  one  of  the  "vocal  or 
other  sounds"  referred  to  in  the  fifth  claim  of 
the  patent  Bell  discovered  that  speech  could 
be  transmitted  by  gradually  changing  the  in- 
tensity of  a  continuous  electric  current  so  as  to 
make  it  correspond  exactly  to  the  changes  in 
the  density  of  the  air  caused  by  the  sound  of  the 
voice.  This  was  his  art.  He  then  devised  a. 
way  in  which  these  changes  of  intensity  could 
be  made  and  speech  actually  transmitted.  Thus 
his  art  was  put  in  a  condition  for  practical  use. 
In  doing  this,  both  discovery  and  invention,  in 
the  popular  sense  of  these  t^*ms,  were  in- 
volved— discovery  in  finding  the  art  and  inven- 
tion in  devising  the  means  of  making  it  useftiL 
What  Bell  claims  is  the  art  of  creating 
changes  of  intensity  in  a  continuous  current  of 
electricity,  exietctly  corresponding  to  the  changes 
of  density  in  the  air  caused  by  the  vibrations 
which  accompany  vocal  or  other  sounds,  and  of 
using  that  electrical  condition  thus  created  for 
sending  and  receiving  articulate  speech  tele- 
graphically. For  that,  among  other  things,  his 
patent  of  1876  was  issued,  and  as  such  a  patent 
it  must,  in  the  opinion'of  the  court,  be  sustaii^ed. 
It  is  said  that  the  claim,  if  given  this  broad 
construction,  is  virtually  a  claim  for  speech 
transmission  by  transmitting  it;  or,  in  other 
words,  for  all  such  doing  of  a  thing  as  is  prob- 
able by  doing  it.  It  is  true  that  Bell  transmits 
speech  by  transmitting  it,  and  that  long  before 
he  did  so  it  was  believed  by  scientists  that  it 
could  be  done  by  means  of  electricity  if  the 
electrical  effect  could  be  produced.  Precisely 
how  that  subtle  force  behaves  under  Bell's  treat- 
ment, or  what  form  it  takes,  no  one  can  tell. 
All  we  know  is  that  he  found  out  that  by  chang- 
ing the  intensity  of  a  continuous  current  so  as 
to  make  it  correspond  exactly  with  the  change 
in  the  density  of  the  air  caused  by  sonorous 
vibrations  vocal  and  other  sounds  could  be 
transmitted  and  heard  at  a  distance.  This  was 
the  thing  to  be  done,  and  Bell  discovered  the' 
way  of  doing  it.  He  was  the  first  discoverer, 
and  with  his  discovery  he  astonished  the  scien- 
Ufio  world.  A  patent  for  such  a  discovery  is 
not  to  be  confined  to  the  mere  means  which  the 
discoverer  improvised  to  prove  the  reality  of  his 
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conception.  The  court  is  therefore  of  opinion 
that  the  patent  must  be  sustained  as  a  patent 
for  a  process  or  art. 

The  Chief  Justice  then  considered  the  al- 
leged anticipation  of  Bell's  discovery  by  Philip 
Reis.  Reis,  the  Chief  Justice  said,  discovered 
how  to  reproduce  musical  tones,  but  he  did  no 
more.  He  could  sing  through  his  apparatus, 
but  he  could  not  talk,  and  troia  the  beginning 
to  the  end  he  has  conceded  this,  although  his 
first  paper  was  published  in  1861,  and  Bell  did 
not  appear  as  a  worker  in  the  same  field  of 
scientific  research  until  nearly  fifteen  years 
afterward,  no  advance  had  been  made  by  the 
use  of  what  he  had  contrived  or  of  his  method 
toward  the  great  end  to  be  accomplished. 
After  reviewing  the  history  of  Reis's  invention 
the  Chief  Justice  said : 

**  It  is  not  contended  that  Reis  ever  succeeded 
in  actually  transmitting  speech,  but  only  that 
his  instrument  was  capable  of  it  if  he  had  only 
known  how,  and  all  his  experiments  in  that  di- 
rection were  failures.  It  was  left  for  Bell  to 
discover  that  these  failures  were  due,  n6t  to 
bad  workmanship  in  Reis's  instruments,  but  to 
the  principle  which  was  adopted  as  the  basis  of 
what  had  to  be  done.  *  *  *  Under  such  cir- 
cumstances it  is  impossible  to  hold  that  what 
Reis  did  was  an  anticipation  of  the  discovery  of 
BelL" 

After  reviewing  briefly  the  claims  of  Dr. 
Van  der  Weyde,  James  W.  McDonough,  and 
Cromwell  F.  Varley,  and  showing  that  those 
claims  have  no  bearing  upon  the  validity  of 
Bell's  patents,  the  Chief  Justice  took  up  the 
case  of  Daniel  Drawbaugh,  of  Pennsylvania, 
and  reviewed  it  at  great  length.  He  said  the 
court  had  studied  with  care  the  depositions 
which  had  been  taken  in  such  large  numbers  to 
show  that  Drawbaugh  succeeded  in  using  the 
instruments  which  were  put  in  evidence  as  ex- 
hibits, and  which  antedated, the  instruments  of 
Bell,  and  if  these  depositions  contained  all  the 
testimony  in  the  case  it  would  be  more  difficult 
to  reach  the  conclusion  that  Drawbaugh's  claim 
was  not  sustained.  In  the  court's  opinion  their 
effect  has  been  completely  overcome  by  the 
conduct  of  Drawbaugh,  about  which  there  is  no 
dispute,  tcom  the  time  of  his  visit  to  the  Cen- 
tennial until  he  was  put  forward  by  the  promot- 
ers of  the  People's  Telephone  Company,  nearly 
four  years  afterward,  to  contest  the  claims  of 
Bell.  He  was  silent  so  far  as  the  general  public 
were  concerned  when,  if  he  had  really  done 
what  th(:se  witnesses  now  think  he  did,  he 
would  most  certainly-have  spoken. 

The  Chief  Justice  reviewed  briefly  the  case 
of  the  Bell  Telephone  Company  against  the 


Molecular  Telephone  Company,  which  involves 
one  of  the  claims  of  the  patent  issued  to  Bell  on 
January  30,  1877.  The  court  below  held  that 
the  fifth  claim  of  this  patent  was  anticipated  by 
the  Schellen  magnet.  Bell's  patent,  the  court 
holds,  was  not  for  the  magnet,  but  for  the  tele- 
phone, of  which  it  formed  only  a  part  To  that 
extent  the  decree  in  that  case  was  erroneous. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

Rbpobtbd  by  Wif .  Stonb  Abbbt. 

THE    GREAT    FALLS    MANUFACTURING 

COMPANY,  Appellant, 

V. 

AUGUSTUS  H.  GARLAND,  Attorney-General 

of  the  United  Stateiis,  Et  Au 

Decided  February  6,  1888. 

1.  The  plaintiff  having  instituted  suit  against  the 
United  States  in  the  Court  of  Claims,  to  recover  com- 
pensation for  its  property  taken  for  public  use,  has 
thereby  assented  to  submit  the  determination  of  the 
question  to  the  tribunal  named  by  Congress  and 
waived  its  right  of  trial  by  jury,  as  well  as  the  right 
to  compensation  in  advance. 

2.  And  the  plaintiff  is  thereby  estopped  from  sug- 
gesting that  no  judgment  obtained  m  the  Court  of 
Claims  can  be  enforced  a^inst  the  United  States, 
but  must  await  an  appropriation  for  its  payment. 

Appeal  lW>m  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

Benjamin  F.  Butleb  and  O.  D.  Barbett  for 
Appellant. 

A.  H  Gabland,  Attomey-Qeneral,  for  Ap- 
pellees. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  Court. 

The  bill  alleges  that  the  land  and  water  rightB 
described  in  the  published  notice  of  the  Attor- 
ney-General are  substantially  those  which 
would  have  been  taken  if  the  United  States  had 
adopted  and  executed  Plan  A,  as  described  in 
the  report  of  the  arbitrators  in  1863.  In  respect 
to  that  plan  the  arbitrators  decided  that  if  it 
were  adopted  and  executed  the  plaintiff  would 
be  entitled  to  receive  |63,766,  and,  in  addition, 
to  retain  the  right  of  using  the  remainder  of 
the  water,  by  means  of  proper  canal  and  bulk- 
head appliances  on  the  Virginia  shore  of  the 
river.  While  the  company  contends  that  its 
enjoyment  of  the  right  so  reserved  cannot  law- 
fully be  interfered  with,  it  is  not  clear  that  it 
means  to  insist  upon  the  award  of  1863,  in  re- 
spect to  said  amount,  as  absolutely  binding 
upon  the  United  States  in  proceedings  had 
under  the  act  of  1882.  It  will  be  remembered 
that  the  award  of  1863  covered  four  alternative 
plans  for  the  Potomac  dam  of  the  Washington 
Aqueduct.  The  United  States  adopted  and  ex- 
ecuted only  Plan  4,  and  thereby  manifested  its 
Surpose  not  to  adopt  and  execute  Plan  A. 
Teither  the  Government  nor  the  company  is 
bound  bv  that  award,  so  far  as  It  relates  to  plans 
which  the  United  States  did  not  adopt  and  ex- 
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ecQte.  The  present  inqoiry  in  respect  to  lands 
or  water  rights  taken  trom  the  plain ti£f  must, 
therefore,  be  oondaeted  with  reference  to  their 
value— not  in  1863,  when  the  Government  de- 
clined to  take  them,  bat  in  1883,  at  the  time  of 
their  being  condemned  for  public  use  under  the 
act  of  1882.  It  is,  consequently,  an  immaterial 
circumstance  that  the  award  of  1863  reserved 
to  the  company,  as  against  the  United  States. 
ttie  right  to  maintain  a  canal  and  bulk-head 
across  and  upon  the  land  of  the  United  States, 
on  the  Virginia  shore  of  the  Potomac.  No  such 
reservation  is  made  by  the  act  of  1882,  and  the 
officers  charged  with  its  execution  were  not  re- 
quired to  concede  any  such  right,  though,  of ' 
course,  the  United  States  are  bound  to  make 
just  compensation  to  the  company  for  property 
rights  of  whatever  description  taken  ftx»m  it  for, 
and  appropriated  to,  public  use. 

Much  stress  seems  to  be  laid  uiK)n  the  allega- 
tion in  the  bill— which  the  appellant  insists 
must  be  taken  as  true— that  the  Secretary  of 
War,  bv  his  servants  and  agents,  took  posses- 
sion of  lands  of  the  plain tifif,  which  are  **not 
wit^n  any  descriDtion  made,  surveyed,  or 
traced  "  by  him,  and  has  used  the  same  for  the 
purpose  of  constructing  the  proposed  dam 
across  Conn's  Island  and  to  the  Virginia  shore. 
As  the  act  of  Congress  provided  that  the  Sec- 
retary of  War,  upon  the  publication  by  the 
Attorney -General  of  the  required  notice,  **  may 
take  possession  of  the  premises  embraced  in 
the  survey  and  map,"  it  is  contended  that  his 
possession  of  the  company's  land  and  water 
rights  is  without  authority  of  law  and  consti- 
tutes a  mere  trespass;  in  which  case,  it  is 
argued,  the  United  States  are  not  legally  bound 
to  make  compensation  to  the  plamtin.  It  is 
clear  that  the  allegation  that  the  lands  taken 
for  the  purposes  of  the  dam  in  question  are  not 
embraced  by  the  survey  is  not  to  be  literally 
construed.  The  plaintiff  surelv  does  not  mean 
that  all  the  lands  taken  by  the  Secretary  are 
outside  of  the  survey  made  under  his  order  :•  but 
only  that  such  lands  are  not  entirely  within  its 
limits,  and  that  the  survey  was  not  sufficiently 
accurate  **  to  be  the  foundation  of  passing  the 
title  to  the  land  and  water  rights  "  of  the  com- 
plainant *'  necessary  to  be  taken  for  the  purposes 
of  said  act." 

The  plaintiff  admits  that  a  survey  was  in  fact 
made,  and  that  the  Attorney-General  published 
a  notice  based  upon  it.  And  there  is  no  sug- 
gestion that  the  Secretary  has  taken  any  land 
other  than  that  intended  to  be  embraced  within 
the  survey,  of  which  the  Attomey-Gteneral  gave 
notice  by  publication.  Taking  all  the  allega- 
tions of  the  bill  together,  we  understand  me 
complaint  only  to  be  that  the  survey  and  notice 
were  not  such  as  in  law  justified  the  Secretary 
of  War  in  taking  possession  of  the  lands  upon 
which  the  proposed  dam  was  being  constructed 
when  the  suit  was  brought.  But  even  if  it  be 
true  that  some  part  of  the  land  actually  occupied 
by  the  €K)vemment  is  not  within  the  survey  and 
map,  still  the  United  States  are  under  an  obli- 
gation imposed  by  the  Constitution  to  make  just 
com|>ensation  for  all  that  has  been  in  fact  taken 
and  is  retained  for  the  proposed  dam.  While 
Congress  supposed  that  a  survey  and  map  could 
be  made  with  such  accuracy  as  to  embrace  all 
the  land  necessary,  under  any  circumstances. 


for  the  purposes  indicated  in  the  act  of  1882,  and 
while  provision  is  made  whereby  the  owners  of 
lands,  covered  by  such  survey  and  map,  can 
obtain  just  compensation,  the  act  also  opens  the 
Court  of  Claims  to  every  person  who,  by  the 
construction  of  the  works  in  question,  has  been 
injured  in  any  property  right,  provided  that, 
within  a  given  time,  such  person  file  his  petition 
in  that  court,  setting  forth  his  right  or  title  and 
the  amount  claimed  by  him  as  damages.  So 
that  if  the  Secretary  of  War,  who  was  invested 
with  large  discretion  in  determining  what  land 
was  actually  required  to  accomplish  in  the  best 
manner  the  object  Congress  had  in  view,  found 
it  necessary  to  take,  and  has  taken  ana  used, 
and  still  holds  lands  of  the  plaintiff  for  the  pro- 
posed dam,  which  happen  not  to  be  covered  by 
the  survey  and  map,  the  United  States  are  as 
much  bound  to  make  iust  compensation  there- 
for as  if  such  lands  had  been  actually  embraced 
in  that  survey  and  map.  Of  course  we  are  not 
to  be  understood  as  saying  that  the  Secretaiy  of 
War  could,  by  any  act  of  his,  bind  the  United 
States  to  pay  for  lands  taken  by  him  which, 
manifestly,  had  no  substantial  connection  with 
the  construction  of  the  dam  across  Conn's 
Island  to  the  Virginia  shore.  It  is  sufficient  to 
say  that  the  record  discloses  nothing  showing 
that  he  has  taken  more  land  than  was  reason- 
ably necessary  for  the  purposes  described  in  the 
act  of  Congress,  or  that  he  did  not  honestly  and 
reasonably  exercise  the  discretion  with  which 
he  was  invested ;  and,  consequently,  the  Gov- 
ernment is  under  a  constitutional  obligation  to 
make  compensation  for  any  property  or  prop- 
erty right  taken,  used,  and  held  by  him  for  the 
purposes  indicated  in  the  act  of  Congress, 
whether  it  is  embraced  or  described  in  said  sur- 
vey or  map  or  not.  United  States  v.  Great  Falls 
ManTg  Co.,  112  U.  S.,  646,  666. 

In  reference  to  the  allegation  that  the  survey 
and  map  made  by  the  Secretary  were  not  suffi- 
ciently accurate,  and  that  the  notice  published 
by  the  Attorney-General  was  materially  defect- 
ive, it  may  be  farther  said  that  all  such  objec- 
tions were  waived  by  the  companjr  when,  pro- 
ceeding under  the  act  of  1882,  it  invoked  the 
jurisdiction  of  the  Court  of  Claims  to  give  judg- 
ment against  the  United  States  for  such  com- 
pensation as  it  was  entitled  to  receive  for  its 
land  and  water  rights.  Even  if  the  Secretary's 
survey  and  map  and  the  publication  of  the  At- 
torney-General's notice  aid  not,  in  strict  law, 
justiiy  the  former  in  taking  possession  of  the 
land  and  water  rights  in  question,  it  was  com- 
petent for  the  company  to  waive  the  tort  and 
proceed  against  the  United  States,  as  upon  an 
implied  contract,  it  appearing,  as  it  does  here, 
that  the  Gk>vemment  recognizes  and  retains  the 
possession  taken  in  its  behalf  for  the  public  pur- 
poses indicated  in  the  act  under  which  its  offi- 
cers have  proceeded. 

It  is,  however,  contended  that  the  act  is,  in  all 
of  its  parts,  unconstitutional  and  void.  The 
grounds  upon  which  the  plaintiff  rests  this  con- 
tention are  that  the  act  makes  no  provision  by 
which  compensation  for  property  taken  under  it 
can  be  constitutionally  adjusted  and  determined ; 
that  it  does  not  provide  for  the  ascertainment  of 
such  compensation  by  the  verdict  of  a  jury :  that 
it  compels  the  plaintiff  to  have  recourse  to  the 
Court  of  Claims,  which  is  a  court  unknown  to 
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the  Constitution,  being  neither  a  court  of  equity, 
Buch  as  was  known  at  the  adoption  of  that  in- 
strument, nor  a  court  of  law  proceeding  accord- 
ing to  the  rules  of  the  common  law,  but  only  a 
board  of  referees,  constituted  by  one  party  to 
hear  such  cases  as  another  party  will  consent  to 
submit  to  its  determination,  and  without  power 
to  enforce  its  judgment  against  the  party  by 
whom  it  is  created ;  and  that  it  directs  property 
to  be  taken  and  the  owner  thereof  disposseesea 
without  making  provision  for  just  compensa- 
tion. 

These  are  questions  of  much  interest,  and 
their  examination,  in  the  light  of  the  authori- 
ties, might  not  be  altoeetlier  unprofitable.  But 
this  opinion  need  not  be  extended  for  the  pur- 
pose of  such  an  examination ;  for  the  quesaons 
propounded  are  not  mat'Crial  in  the  determina- 
tion of  the  present  case.  They  have  become 
immaterial  by  the  act  of  the  plaintifif  in  institut- 
ing suit  against  the  United  States  in  the  Oourt 
of  Claims.  In  that  suit  compensation  was  sought 
for  its  property  taken  for  public  use,  while  the 
present  suit  proceeds  upon  the  ground  that  it 
has  not  been  lawfully  taken,  and  that  it  is  en- 
titled to  be  placed  in  possession  thereof.  Con- 
gress prescribed  a  particular  mode  for  ascertain- 
ing the  compensation  which  claimants  of  prop- 
erty taken  for  the  purposes  indicated  in  the  act 
of  1882  were  entitled  to  receive.  It  gave  them 
liberty  to  proceed  by  suit  against  the  United 
States  before  a  designated  tribunal,  which,  since 
the  passage  of  the  act  of  March  17, 1866  (14  Stat, 
9),  has  exercised  **all  the  functions  of  a  court,'' 
from  whose  judgment  appeals  regularly  lie  to 
this  court.  United  States  v.  Klein,  18  Wall., 
146;  United  States  v.  Jones,  119  U.  S.,  477; 
Gordon  v;  United  States,  117  yd.,  697.  The 
plaintiff,  by  adopting  that  mode,  has  assented 
to  the  taking  of  its  property  by  the  Govern- 
ment for  public  use,  and  has  agreed  to  submit 
the  determination  of  the  question  of  compensa- 
tion to  the  tribunal  named  by  Congress.  By 
the  very  act  of  suing  in  the  Court  of  Claims, 
under  the  statute  of  1882,  it  has  not  only  waived 
the  right,  if  such  right  it  had,  to  compensation 
-  in  advance  of  the  taking  of  its  property,  but  the 
right,  if  such  it  had,  to  demand  that  the  amount 
of  compensation  be  determined  by  a  jury.  By 
the  same  act  it  has  estopped  itself  f^om  suggest- 
ing that  no  judgment  obtained  in  the  Court  of 
Claims  can  be  enforced  against  the  United 
States,  but  must  await  an  appropriation  for  its 
payment.  When  it  resorted  to  that  court  it 
knew  that  its  judgments  against  the  United 
States  could  only  be  paid  out  of  money  appro- 
priated for  that  purpose  by  Congress.  In  short, 
the  plaintiff  has  voluntarily  accepted  the  prO- ' 
visions  of  the  act  of  Congress  in  respect  to  the  ■ 
mode  of  ascertaining  the  compensation  to  be 
made  to  it.  This  view  cannot  work  any  perma- 
nent injury  to  the  plaintiff;  for  that  act  ex- 
pressly declares  that  the  absolute  title  to  the 
premises  in  question  shall  not  vest  in  the  United 
States  until  the  owner  receives  payment  there- 
for ;  that  is,  the  Government  holds  the  premises 
for  public  use,  subject  to  the  condition  imposed 
by  the  Constitution,  and  by  t^e  act  of  Congress, 
that  it  will,  without  unreasonable  delay,  make 
suclv  compensation  therefor  as  may  be  awarded 
by  th  e  tribunal  to  which  the  whole  subject  has 
been  submitted.    It  is  to  be  assumed  that  the 


United  States  is  incapable  of  bad  fkith,  and  that 
Congress  will  promptly  make  the  necessary  ap- 
propriation, whenever  the  amount  of  compen* 
sation  has  been  ascertained  in  the  mode  pre- 
scribed by  the  act  of  1882. 

It  is  scarcely  necessary  to  say  that  it  is  imma- 
terial that  the  plaintiff  invoked  the  jurisdictioii 
of  the  Court  of  Claims  firom  fear  that,  if  it  did 
not  file  its  petition  in  that  court  within  the  time 
limited,  it  might  lose  the  right  to  demand  com- 
pensation for  its  property.  If  the  act  of  the 
Secretary  of  War  in  taking  possession  of  the 

Eroperty  was  in  violation  of  law  neither  he  nor 
is  agents  could  rightfully  hold  possession 
against  the  plaintiff ;  in  which  case  the  plaintiff 
might  have  stood  upon  its  rights,  under  the 
Constitution,  and  invoked  judicial  authority  for 
such  protection  as  the  law  would  afford  against 
the  unauthorized  acts  of  public  officers.  But 
the  plaintiff  chose  to  acquiesce  in  the  taking  of 
its  property  for  public  use  and  to  accept  the 
offer  of  the  Government  to  have  the  amount  of 
compensation  fixed  by  the  Court  of  Claims  ac- 
cording to  its  peculiar  modes  of  procedure. 
The  reasons  inducing  the  plaintiff  to  adopt  sudi 
a  course  can  have  no  infiuence  upon  the  action 
of  that  court  nor  affect  its  power  to  ascertain 
and  award  just  compensation  for  the  loss  of  the 
property. 

Upon  the  case  as  presented  to  us,  and  without 
intending  to  express  doubt  as  to  the  constitu- 
tionality of  the  act  of  July  15,  1882,  we  are  of 
the  opinion  that  there  is  no  obstacle  in  the  wa^ 
of  the  plaintiff's  securing,  by  means  of  its  suit 
in  the  Court  of  Claims,  and  without  unreason- 
able delay,  just  compensation  for  all  of  its  prop- 
erty taken  for  the  public  use  indicated  in  the 
act  of  Con^^ress :  and,  consequently,  the  decree 
dismissing  its  bill  is  affirmed. 

SPENCER  TRASK,  Appellant, 
V. 
THE   JACKSONVILLE,   PENSACOLA   AND 
MOBILE     RAILROAD    COMPANY,    THE 
FLORIDA    CENTRAL    RAILROAD    COM- 
PANY, J.  FRED.  SCHUTTE,  Et  Al. 

Decided  February  6,  1888. 

1.  The  purchaser  of  $192,000  of  the  bonds  of  a  State 
upon  which  no  interest  had  been  paid  for  ten  years, 
where  the  debt  for  which  the  bonds  were  held  as  se- 
curity amounted  to  but  $40,000,  cannot  be  con- 
sidered a  purchaser  of  commercial  paper  in  good  faith 
for  a  valuable  consideration  without  notice. 

2.  The  mere  fact  that  no  interest  had  eyer  been 
paid  furnished  the  strongest  presumptive  evidence 
that  the  bonds  had  been  commercially  dishonored; 
and  being  void  against  the  State,  the  purchaser,  hav- 
ing notice  from  the  face  of  the  agreement  under 
which  the  sale  was  made  that  the  bonds  had  been 
the  subject  of  litigation,  cannot  enforce  their  collec- 
tion against  a  railroad  company  which  had  given  a 
lien  on  its  property  to  secure  their  payment. 

Appeal  firom  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Florida. 
D.  P.  Holland  and  S.  P.  Nash  for  Appellant. 
Wane  MacVeaqh  for  Appellees. 

Mr.  Chief  Justice  Watte  delivered  the  opinion 
of  the  Court. 

This  suit  was  brought  by  Spencer  Trask  to 
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coUect  192  of  the  1,000  bonds  of  the  State  of 
Florida,  issued  to  the  Florida  Central  Railroad 
Company,  which  were  the  subject  of  considera- 
tion by  this  court  in  Railroad  Companies  v. 
Schutte,  103  U.  S.,  118.  In  that  case  it  was  de- 
cided that,  although  the  bonds  were  void  as 
against  the  State,  the  railroad  company  that 
sold  them  was  estopped  fh>m  setting  up  their 
invalidity  as  a  defense  to  an  action  brought  by 
a  bona  fide  holder  to  enforce  the  Hen  the  com- 
pany had  given  on  its  property  to  secure  their 
payment  Accordingly  a  decree  was  rendered 
establishing  the  lien  of  the  holders  of  197  bonds 
on  the  railroad  of  the  company  and  ordering  a 
sale  to  pay  t^e  amount  due  thereon.  Trask  how 
claims  to  be  a  bona  fide  holder  of  the  192  bonds 
he  sues  for  and  seeks  the  same  relief  as  to 
them.  He  concedes  the  invalidity  of  the  bonds 
so  far  as  the  State  is  concerned,  but  as  agaisist 
the  railroad  company  and  its  property  claims 
the  benefit  of  the  same  estoppel  that  was  ad- 
judged in  the  other  case  to  exist  in  favor  of 
those  who  recovered  thera 

The  general  facts  as  to  the  issue  of  the  bonds 
are  stated  in  the  case  of  Schutte,  beginning  at 
page  127  of  the  volume  (103)  in  which  it  is  re- 
ported. The  correctness  of  our  findings  then  is 
not  denied  now.  Indeed,  Trask  rehes  upon 
that  decision  as  the  basis  of  his  right  to  recover, 
and  the  only  disputed  question  is  whether  he 
does  in  law  and  m  fact  occupy  the  position  of 
a  bona  fide  holder.  That  is  substantially  a 
question  of  fact  only,  and  it  presents  itself  in  a 
double  aspect.  Trask  got  his  title  from  Thomas 
R  Coddington,  and  the  inquiry  is,  first,  as  to 
his  own  position  separate  fW)m  that  of  Codding- 
ton, and,  if  that  is  not  sufficient,  then  next  as  to 
that  of  Coddington.  under  whom  he  claims. 

We  have  carefully  considered  the  testimony 
bearing  on  these  questions,  both  in  the  record  as 
it  has  been  printed  in  the  present  case  and  in 
that  of  the  Schutte  case  brought  into  this  also  by 
stipulation.  It  would  serve  no  usefhl  purpose 
to  refer  to  this  testimony  in  detail,  and  it  is 
sufficient  to  say  that  we  liave  had  no  difficulty 
In  reaching  the  conclusion  that  Trask,  as  a 
purchaser  of  the  bonds,  occupies  no  better  po- 
sition than  Coddington,  from  whom  he  bought. 
His  purchase  was  made  September  12,  1881,  at 
an  auction  sale  in  the  city  of  New  York.  The 
bonds  had  then  been  running  ten  years  and 
more,  and  no  interest  had  ever  been  paid  upon 
them.  As  the  sale  was  made  under  the  agree- 
ment of  August  29,  1872,  Trask  is  chargeable 
with  notice  of  the  contents  of  that  instrument 
which  showed  on  its  face  that  the  bonds  had 
been  the  subject  of  litigation  and  had  not  been 
obtained  by  Coddington  in  the  ordinary  course 
of  business.  His  debt,  for  which  they  were 
held,  was  |40,000,  and  the  bonds,  without  in- 
terest, which  had  been  running  ten  years  at 
eight  i>er  cent  per  annum,  amounted  to 
fl92,000.  As  the  bonds  were  State  bonds  the 
mere  fact  that  no  interest  had  ever  been  paid 
thrnished  the  strongest  presumptive  evidence 
that  they  were  dishonored.  The  interest  alone, 
if  collected,  would  much  more  than  pay  the 
debt  for  which  the  bonds  were  held.  The  cir- 
camstances  connected  with  the  sale  also  were 
entirely  inconsistent  with  the  idea  of  a  pur- 
chase of  commercial  paper  in  good  faith  ror  a 
yaloable  consideration  without  notice.    No  one 


present  at  the  time  could  have  had  anv  other 
understanding  than  that  the  sale  was  of  bonds 
which  had  been  commercially  dishonored. 

We  are  equally  well  satisfied  that  Coddington 
was  never  in  anv  commercial  sense  a  bona  fide 
holder  of  the  bonds.  According  to  his  own 
testimony  he  was  originally  the  mere  a^ent  of 
those  who  were  engaged  in  perpetratmg  the 
firauid  upon  the  railroaa  company,  and  employed 
by  them  to  get  the  bonds  from  Florida  to  Lon- 
don, so  that  they  might  be  sold  and  a  large  part 
of  the  proceeds  applied  to  the  payment  of  the 
personal  debts  of  one  of  the  gmity  parties.  He 
undoubtedly  did  this  because  he  had  been  told 
that  it  would  enable  **the  parties  in  interest" 
to  pay  him  the  cash  for  |24,465  of  coupons  of 
anocher  company  for  which  they  were  bound. 
He  entered  into  no  contract  with  the  Florida 
Central  Company,  and  it  could  never  have  been 
supposed  by  him  that  any  part  of  the  proceeds 
were  to  be  paid  into  its  treasury  or  for  its  use. 
He  could  not  but  have  known  that  the  whole 
purpose  of  his  employment  was  to  get  the  bonds 
to  Ix>ndon,  where  they  had  been  contracted  to 
be  sold  at  a  price  that  would  yield  less  than  half 
their  f^tce  value,  and  that  he  was  himself  to  ap- 
ply more  than  half  of  this  to  the  payment  of  the 
individual  debts  of  one  of  the  large  stockholders 
of  the  company,  by  whose  innuence  and  in 
whose  interest  the  railroad  bonds  had  been 
executed  to  be  exchanged  for  the  State  bonds, 
which  he  was  to  take  away.  Under  such  cir- 
cumstances it  is  certain  that  he  could  have  ac- 
quired no  lien  on  the  bonds  as  security  for  any 
services  he  might  render  in  transferring  them 
to  London  or  for  any  liability  he  had  incurred 
to  third  parties  in  order  to  get  the  bonds  away. 
Hid  contract  for  the  service,  and  for  the  com- 
pensation he  was  to  receive,  was  not  with  the 
railroad  company  itself,  but  with  the  president 
of  the  Jacksonville,  Pensacola  and  Mohile  Rail- 
road Company,  who  was  engaged  in  appropri- 
ating the  Donds  issued  to  the  Florida  Central 
Company  to  his  own  use.  This  disposes  of  his 
claim  of  lien  on  account  of  his  services  and  lia- 
bilities as  agent.  He  was  not  the  agent  of  the 
Florida  Central  Railroad  Company,  and  as  it 
must  be  conceded  that  those  for  whom  he  was 
acting  had  no  title  as  against  this  company, 
there  was  nothing  in  his  hands  to  which  any 
lien  could  attach  in  his  favor  any  more  than  in 
favor  of  his  principals. 

As  to  the  contract  made  with  the  Jacksonville, 
Pensacola  and  Mobile  Company  on  the  29th  of 
August,  1872,  by  which  the  192  bonds  were  given 
to  Oodoington  as  security  for  a  debt  owingto 
him  by  that  company,  little  need  be  said.  The 
JackBonville,  Pensacola  and  Mobile  Company 
had  no  legal  rieht  to  the  bonds,  and  it  could 
not,  therefore,  pledge  them  as  security  for  its 
debts.  All  this  Coddington  knew  or  ought  to 
have  known.  And  besides,  when  this  contract 
was  made  the  f^ud  and  illegality  in  the  orig- 
inal issue  of  the  bonds,  both  by  the  railroad 
company  and  the  State,  had  become  notorious 
and  it  is  impossible  that  Coddington,  situated 
as  he  was.  could  have  been  ignorant  of  the  facts. 
In  order  to  get  the  bonds  away  firom  Florida  he 
was  compelled  to  arrange  with  certain  stock- 
holders of  the  Florida  Central  Company,  who 
had  begun  a  suit  to  prevent  their  removal  by 
the  president  of  the  Jacksonville,  Pensacola 
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and  Mobile  Company,  on  the  eround  that  he 
had  no  right  to  use  the  road  of  the  Florida  Cen- 
tral Company  *^and  cover  it  with  liens  to  raise 
money  to  pay  private  debts,  notwithstanding  he 
is  the  owner  of  a  majority  of  the  fetock."  It  is 
Unnecessary  to  refer  more  particularly  to  the 
evidence.  It  is  fhll  and  conclusive  and  leaves 
no  doubt  on  our  minds  as  to  the  knowledge  of 
Coddington  of  such  facts  as  would  prevent  him 
from  acquiring  any  title  to  the  bonds  he  took 
away  by  purchasing  them  from  any  of  the 
parties  engaged  in  the  transaction,  which  he 
could  enforce  as  a  bona  fide  holder  against  the 
Florida  Central  Conapany. 
The  decree  of  the  Circuit  Court  is  affirmed. 


MATTHEW  J.  SHOECRAFT,  Appellant, 

WILLIAM  D.  BLOXHAM.  Governor;  W. 
D.  BARNES,  Comptroller;  HENRY  A. 
LENQLE,  Treasurer  :  GEORGE  P.  RANEY, 
Attorney-General,  and  P,  W.  WHITE,  Com- 
missioner of  Lands  and  Immigration  of  the 
State  of  Florida,  as  Trustees  of  the  Internal 
Improvement  Fund  of  the  State  of  Florida; 
HAMILTON  DISSTON,  Et  Al. 

Decided  February  20,  1888. 

1.  A  suit  to  enforce  the  performance  of  a  contract 
is  a  suit  to  recover  the  contents  of  a  chose  in  action, 
within  the  meaning  of  section  629  of  the  Revised 
Statutes. 

2.  A  deed  of  trust,  in  the  nature  of  a  tnortgage, 
set  out  in  full  a  contract  between  the  mortgagor  and 
certain  parties  for  the  conveyance  of  several  parcels 
of  land  to  him,  and  then  conveyed  to  the  mortgagee 
all  the  right,  title,  and  interest  which  he,  the  mort- 
gagor, had,  or  might  thereafter  acquire,  **  in  and  to  ■ ' 
the  lands  embraced  by  the  contra'ct :  Held,  that  the 
conveyance  was  in  legal  effect  an  assignment  of  the 
contract ;  and  that  the  assignee  could  not  maintain 
a  suit  for  the  enforcement  of  this  contract  in  the 
Circuit  Court  of  the  United  States,  under  section 
629  of  the  Revised  Statutes,  if  the  assignor  could 
not  have  maintained  the  suit  in  such  Circuit  Court 
if  no  assignment  had  been  made. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Florida. 

C.  K.  Davis  for  Appellant 

W.  S.  CmsHOLM  and  R.  G.  Erwin  for  Ap- 
pellees. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  Court. 

This  is  a  suit  in  equity  to  enforce  the  perform- 
ance of  a  contract,  made  between  the  Trust- 
ees of  the  Internal  Improvement  Fund  of  the 
State  of  Rorida  and  the  Jacksonville,  Pensacola 
and  Mobile  Railroad  Company,  for  the  convey- 
ance of  certain  lands  in  Florida,  and  to  deter- 
mine the  riehts  of  various  parties  claiming 
interests  in  them. 

As  alleged  in  the  bill,  by  the  act  of  Congress 
of  September  28,  1860,  to  enable  the  State  of 
Arkansas  and  other  States  to  reclaim  the  swamp 
lands  within  their  limits  (9  Stat»..  519),  there  was 
granted  to  the  State  of  Florida  the  whole  of  the 
swamp  and  overflowed  lands  within  i^  made 
unfit  thereby  for  cultivation,  which  were  at  the 
date  of  the  act  unsold ;   and  this  grant  was 


accepted  by  the  State.  By  an  act  of  the  legis- 
lature, approved  January  6,  1855,  all  of  these 
landa  and  the  proceeds  thereof  were  set  apart 
as  a  separate  fUnd,  called  the  Internal  Improve- 
ment Fund  of  the  State,  to  be  applied  as  there 
provided.  To  insure  the  proper  application  of 
the  flind  to  the  purposes  declar^  the  lands 
and  the  charge  of  the  proceeds  arising  ftx>ni 
their  sale  were  vested  in  five  trustees,  namely, 
the  (Governor,  the  Comptroller  of  Public  Ac- 
counts, the  State  Treasurer,  the  Attomey- 
Qeneral,  and  the  Register  of  Public  Lands  of 
the  State,  and  their  successors  in  office,  in 
tru9t,  with  power  to  sell  the  lands,  to  receive 
payment  thereof,  and  to  make  such  disposition 
of  the  proceeds  as  the  act  directed,  and.  amone 
other  thingfs,  to  pay  the  interest  as  it  shonla 
become  due  on  the  bonds  to  be  issued  by  diflTer- 
eni  railroad  companies  under  the  authority  of 
the  act ;  and  also  to  receive  semi-annually  one- 
half  of  one  percent,  of  the  bonds  of  each  sepa- 
rate line  of  railroad,  and  invest  the  same  in 
certain  specified  securities.  The  act  provided 
that  all  bonds  issued  under  its  provisions  by 
any  railroad  company  should  be  a  first  mortgage 
on  its  road-bed,  iron,  equipment,  workshops, 
depots,  and  franchises,  and  that  upon  its  failure 
to  provide  the  interest  on  the  bonds  issued  by 
it,  and  the  sum  of  one  per  cent,  per  annum  as  a 
sinking  fund,  the  trustees  should  take  possession 
of  its  road  and  propertv  and  sell  the  same,  and 
apply  the  proceeds  to  the  purchase  and  cancel- 
lation of  the  outstanding  bonds  on  which 
default  was  thus  made. 

The  provisions  of  the  act  were  accepted  by 
various  railroad  companies,  namely,  the  Florid^ 
Atlantic  and  Gulf  Central  Railroad  Company, 
the  Tallahassee  Railroad  Company,  and  the 
Florida  Railroad  Company,  each  of  which  was, 
prior  to  1860,  a  corporation  created  under  the 
laws  of  the  State,  and  had  issued  its  bonds,  and 
prior  to  the  year  1867  had  made  default  in  the 
payment  of  the  interest  on  them  and  of  the  one 
per  cent  required  for  the  sinking  fund.  These 
bonds,  or  at  least  the  interest  thereon  in  defaults 
and  the  one  per  cent,  were  a  first  lien  upon  all 
the  swamp  Lands  eranted  to  the  State.  The 
amount  of  the  bonds,  interest,  and  percentage 
in  default  reached  nearly  three  millions  of 
dollars.  In  1868  and  1869  the  trustees  seized 
each  of  these  roads  and  sold  them  to  various 
purchasers  for  sums  which  in  the  aggregate 
were  less  by  one  million  and  a  half  of  dollars 
than  the  amount  in  default,  leavine  the  Inter- 
nal Improvement  Fund  and  the  lands  liable  fc»r 
the  deficiency. 

Among  the  holders  of  railroad  bonds  issued 
was  one  Francis  Vose,  a  citizen  of  New  York, 
who  held  bonds  of  the  Florida  Railroad  Com- 
pany, and  he  brought  a  suit  in  equity  in  the 
United  States  Circuit  Court  for  the  Northern 
District  of  Florida  against  the  trustees  of  the 
Improvement  Fund,  praying  that  the  amount 
due  him  might  be  collected  and  enforced  out  of 
the  lands  conveyed  to  the  trustees.  On  Decem- 
ber 6j  1870,  an  injunction  was  issued  in  Jthat 
suit,  restraining  tne  trustees  ftom  selling  or 
disposing  of  the  lands'otherwise  than  in^accord- 
ance  with  the  provisions^of  the  act  of  1856.  At 
this  time  the  Improvement  Fund  and  .the  lands 
were  encumbered  for  a  very  large  amount ; land 
the  trustees,  being  desirous  to  arrange.for  the 
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payment  of  the  debta»  including  the  claim  of 
Yose,  and  to  aid  in  the  constaruotion  of  a  certain 
railroad,  on  May  31,  1871,  entered  into  an 
agreement  with  the  Jacksonville,  Pensacola 
and  Mobile  Railroad  Company,  by  which  they 
were  to  convey  to  it  all  the  lands  held  or  to  be 
held  by  them  in  trust  under  the  act  of  1856, 
with  some  few  exceptions  not  necessary  to  be 
mentioned ;  and  the  railroad  company,  m  con- 
sideration thereof;  was  to  satisfy  and  pay  all 
existing  liabilities  in  the  nature  of  liens  on  the 
Interniu  Improvement  Fund,  to  cancel  and  sur- 
render the  evidences  thereof  to  the  trustees,  to 
pay  the  sum  of  |100,000  for  the  benefit  of  the 
nind,  and  to  construct  a  certain  railroad  from 
Jacksonville  to  Mobile,  by  extending  the  road 
from  QuincY,  its  then  terminus,  ana  complete 
it  within  five  years.  The  trustees  were  to 
execute  deeds  of  all  of  said  lands  and  to  deliver 
the  same  to  the  railroad  company  as  soon  as  ' 
the  injonction  in  the  Vose  case  should  be  dis- 
solved or  modified.  This  contract  was,  in  De- 
cember, 1871,  submitted  to  the  court  by  Vose  I 
and  the  trostees  for  its  consideration  and  ap- ' 
provaL  and  the  court  thereui>on  decreed  sub- 1 
stantially  as  follows : 

That  there  was  due  Vose  by  the  trustees  the 
snm  of  $211,885.45  upon  the  past-due  coupons 
of  the  bonds  held  by  him,  and  also  certain 
other  sums,  making  m  the  aggregate  $273,000 ; 
that  the  articles  of  agreement  between  the! 
trustees  and  the  railroad  company  be  confirmed ; 
and  made  valid  upon  the  following  conditions  : 
That  the  trustees  should  forthwith,  upon  the  | 
paynient  by  the  railroad  company  of  tne  sum 
of  110,000,  as  nrovided,  execute  and  deliver  to 
one  Littleflelo,  president  of  the  company,  or 
sach  person  or  corporation  as  he  should  oesig- 
nate,  a  deed  of  conveyance  of  a  certain  100,000 
acres  of  land,  and  also  execute  and  deliver 
deeds  of  conveyance  to  the  Jacksonville,  Pen- 
sacola and  Mobite  Railroad  Company  of  all  the 
lands  embraced  in  said  articles  of  agreement ' 
not  in  the  decree  otherwise  provided  for,~  which 
deeds  were  to  be  deposited  with  Brown  Broth- 
pi  &  Oompany,  of  New  York  city,  and  to 
be  deliverea  by  such  firm  to  the  railroad  com- 

Cy  npon  the  payment  bv  itp  to  said  Vose  of 
cUum  upon  the  Internal  Improvement  Fund, 
onon  sQch  terms  as  should  be  arranged  between 
him  and  the  company,  within  ten  months  tcom 
the  date  of  the  decree.  I 

Various  transactions  were  had  between  the 
Jacksonville,  Pensacola  and  Mobile  Railroad 
Company  and  other  parties  subsequently  to  this 
contract,  and,  among  others,  it  executed  and 
delivered  to  the  Security  Construction  and  Trust 
Company  eight  hundred  of  its  bonds,  for  the 
9Qm  of  1100,000  each,  running  to  the  complain- 
ant, Matthew  J.  Shoecrafb,  or  bearer,  and  pay- 
able January  1,  1903,  with  interest  annually  at 
the  rate  of  six  per  cent,  per  annum,  anal  in 
order  to  secure  the  payment  of  the  principal 
luid  interest  of  said  bonds,  executed  to  him  a 
trost  deed  or  mortgage,  bearing  date  January 
23)  1883,  npon  the  property  and  franchises  of 
the  railroad  company  and  upon  the  right,  titJe. 
&nd  hiterest  which  the  company  had  or  might 
therealter  acquire  in  and  to  the  lands  granted, 
or  agreed  to  be  granted,  by  the  trustees  of  the 
hiternal  Improvement  Fund  by  the  contract  of 
nay  31, 1871.    The  trust  thus  created  was  ac- 


cepted by  Sboecraft,  and  to  compel  a  perform'> 
ance  of  the  contract  of  May  31, 1871,  by  the  ex- 
ecution of  a  conveyance  of  the  lands  held  by  the 
trustees,  and  to  determine  the  rights  of  others 
claiming  interest  in  the  lands,  this  suit  is  brought. 

The  conveyance  to  the  company  of  the  lands 
held  by  the  trustees  pursuant  to  the  contract 
between  those  parties  is  essential  to  the  value 
of  the  secxunty  offered  for  the  l)ond8  executed  to 
the  Security  Construction  and  Trust  Company 
and  to  enable  the  complainant  to  discharge  the 
trust  accepted  by  him.  But  the  contract  oeinjr 
between  citizens  of  the  State  of  Florida,  a  suit 
upon  it  could  not  be  maintained  by  the  railroad 
company  in  the  Circuit  Court  of  the  United 
States,  and  therefore  could  not  be  maintained 
by  its  assignee,  the  complainant  Section  629  of 
the  Revised  Statutes,  which  was  in  force  when 
the  suit  was  commenced,  declares  that  ''no  cir- 
cuit court  shall  have  cognizance  of  any  suit  to 
recover  the  contents  of  any  promissory  note  or 
other  chose  in  action  in  favor  of  an  assignee, 
unless  a  suit  might  have  l>een  prosecuted  in 
such  court  to  recover  the  said  contents  if  no  as- 
signment had  been  made,  except  in  cases  of 
foreign  bills  of  exchange."  The  tefms  used, 
"the  contents  of  any  promissory  note  or  other 
chose  in  action,"  were  designed  to  embrace  the 
rights  the  instrument  conferred  which  were 
capable  of  enforcement  by  suit  They  were 
not  happily  chosen  to  convey  this  meaning^  but 
they  have  received  a  construction  substantially 
to  that  purport  in  repeated  decisions  of  this 
court  They  were  so  construed  in  the  recent 
case  of  Corbin  v.  County  of  Black  Hawk  (106  U. 
S.,  659),  where  the  subject  is  ftiUy  considered, 
and  the  decisions  cited.  There  a  suit  brought 
to  enforce  the  specific  performance  of  a  contract 
was  held  to  be  a  suit  to  recover  the  contents  of 
a  chose  in  action,  and  therefore  not  maintain- 
able, under  the  statute  in  question,  in  the  Cir- 
cuit Court  of  the  United  States,  by  an  assignee, 
if  it  could  not  have  been  prosecuted  there  by 
the  assignor  had  no  assignment  been  made. 

It  is  contended,  however,  that  the  complain- 
ant is  not  the  assignee  of  the  contract  of  May 
31, 1871,  but  a  mortgagee  in  trust  of  the  lands 
mentioned  therein,  and  can  therefore  maintain 
the  suit  by  reason  of  his  citizenship  in  New 
York.  We  cannot  assent  to  this  position.  It  is 
true  the  complainant  is  a  mortgagee  in  trust  of 
such  interest  as  the  mortgagor  haa  in  the  lands, 
but  he  brings  the  suit,  not  to  foreclose  the 
morl^gage,  but  as  one  having  a  beneficial  inter- 
est in  the  contract,  and  consequently  a  right  to 
enforce  it.  The  object  of  the  suit  is  to  perfiect 
the  title  to  the  lands  mortgaged  by  enforcing 
the  performance  of  the  con&act  The  deed  of 
trust  sets  out  in  tall  the  contract,  and  conveys 
all  the  right,  title,  and  interest  which  the  rail- 
road company  haa  or  might  thereafter  acquire 
in  and  to  the  lands  granted  by  the  trustees  by 
their  contract  of  May  31,  1871.  This  convey- 
ance of  all  right,  title  and,  interest  "in  and  to  " 
the  lands  granted,  or  agreed  to  be  gnmted,  by 
the  contract  of  sale  carried  with  it  to  the  com- 
plainant an  interest  in  the  oontraot  so  fiur  as 
such  lands  were  concerned — that  is,  the  right  to 
perfect  the  title  to  the  lands  by  enforcement  of 
the  contract  It  was  in  lesal  effect  the  assign- 
ment of  the  contract  itself.  If  he  cannot  en- 
force that  contract  and  thus  secure  the  title  to 
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the  company,  the  deed  of  trust,  so  far  as  the  the  taxes  were  illegally  assessed  upon  his  lot, 
lands  covered  by  the  contract  are  concerned,  is  { and  asks  the  conrt  to  issne  a  certiorari  corn- 
worthless  as  a  security.  If  he  has  no  interest  in  manding  the  District  of  Columbia  to  certify  to 
the  contract  he  has  no  standing  in  court  to  ask  this  court  copies  of  each  and  every  part  of  the 
its  enforcement,  and,  if  he  is  to  be  regarded  as  '  official  record  of  Timothy  Lubey,  the  late  water 
an  assignee  of  the  contract  under  the  deed  of  |  registrar  of  said  District,  relating  in  any  manner 
trust,  he  is  disabled  Arom  maintaining  the  suit  to  the  assessment  of  a  water-main  tax  by  him 
in  the  Circuit  Court  by  section  629  of  the  Re-  '  against  the  west  part  of  lot  two  (2),  in  square 
vised  Statutes.    He  is  subject  to  the  same  dis-  744,  or  to  a  notification  of  said  tax  given  by  him 


ability  in  that  respect  as  his  assignor. 
Decree  affirmed. 


Supreme  Court  of  the  District  of  Columbia* 

GENERAL  TERM. 


Rbpobtbd  by  FbanBlin  H.  Mackbt. 

SAMUEL  BENSINGER  Ex  Al, 

v. 

THE  DISTRICT  OF  COLUMBIA. 

At  Law.    No.  28.086. 

i  Decided  February  20,  1888. 

I  Tiie  Chief  Justicb  and  Justice  Cox  sitting. 


to  the  owner  or  agent  of  said  property ;  and 
also  a  copy  of  said  notification,  with  the  signa- 
ture to  the  assessment  and  also  to  the  notifica- 
tion, and  a  copy  of  the  record  evidence  of  the 
service  of  said  notification,  and  the  date  or  dates 
of  any  sale  or  sales  made,  of  said  property,  by  the 
District  of  Colambia.  The  writ  was  issued  on 
the  13th  of  September,  1887.  The  return  of  the 
District  is  made  to  the  writ  and  filed  January 
17,  1888.  There  is  an  answer  on  the  part  of 
the  District  and  also  an  unsworn  statement  of 
flbct  which  is  hardly,  properly,  a  part  of  the 
record. 

The  act  of  the  Legislative  Assembly  of  the 
District  of  Columbia,  under  which  this  water- 
main  tax  was  laid,  provides  that  there  shall  be 


1.  An  assessment  of  taxes  is  void  which  is  not  signed  levied  a  special  tax,  per  s<]^uare  foot,  upon  every 
or  authenticated  as  required  by  law,  and  does  not  \  lot  or  part  of  lot  which  is  upon  any  street  in 
suflaciently  describe  the  property  assessed,  nor  con- '  which  a  main  water-pipe  may  thereafter  be  laid 
tain  any  mark  showing  whether  the  figures  given  and  fire-plugs  erected,  which  tax  shall  be  as- 
as  the  amount  of  the  assessment  are  intended  as  sessed  by  the  water  registrar  within  thirty  days 
dollars  or  cents.  I  after  such  water-main  and  fire-plugs  shaU  have 

2.  So  where  the  law  requires  notice  of  the  assessment  been  laid  or  erected,  of  which  the  water  regis- 
to  be  given  to  the  property  holder,  and  there  is  no  j  trar  shall  immediately  notify  the  owner  or  agent 
evidence  of  such  notice  ever  having  been  given,  the   of  the  property,  setting  forth  in  said  notice  the 


tax  is  void. 

Petition  for  a  writ  of  certiorari. 
The  case  is  stated  in  the  opinion. 

BntNEY  &  BmNBY  for  petitioner. 

A  O.  RiDDLB  &  H,  E.  Davis  for  defendant 


number  oi  the  square  in  which  it  is  situated, 
the  property  on  which  said  tax  is  assessed,  and 
the  str^t  on  which  it  fh>nts ;  that  the  tax  shall 
be  due  and  payable  in  four  equal  installments, 
the  first  installment  to  be  due  thirty  days  firom 
the  date  of  the  notice,  and  the  other  three  annu- 
ally, one  in  each  year,  and  said  installments  shall 


Mr.  Justice  Cox  delivered  the  opinion  of  the  bear  interest  at  the  rate  of  6  per  cent  per  an< 


court 

A  petition  was  filed  in  this  case  in  which  the 

Setitioner  sets  forth  that  in  July,  1887,  he  was 
esirous  of  ascertaining  whether  his  property, 
which  he  describes  in  the  petition,  was  tree  and 
clear  of  all  taxes  and  assessments,  and  he  made 
a  demand  on  the  proper  officers  of  the  District 
for  all  bills  or  assessments  of  every  kind  what- 
ever charged  upon  the  tax  records  of  said  Dis- 
trict against  his  lot,  and  said  officers  thereupon 
rendered  him  a  bill  as  follows : 

To  all  installments  of  tax  for  water- 
mains  ....*.. 


To  interest  at  6  per  cent  fh>m  Nov.  1, 

'75,  to  Sept  1,  '87 
To  advertising,  1876, 1877,  42;  1878,  20; 

1879,20 

To  auctioneer's  fee       .... 


1643  00 

456  53 

1  27 
20 


Amount  sold  for         ...     1,101  00 
Assessed  in  name  of  Mary  J.  LambelL 
Interest  at  the  rate  of  10  per  cent,  per 
annum  from  day  of  sale  to  date  of 
redemption. 

Amount  required  to  redeem      .  |1,101  00 

The  petition  fiirther  seta  forth  that  the  author- 
ities of  the  District  of  Columbia  threaten  to  sell 
the  lot  if  the  taxes  are  not  paid.    He  claims  that 


num,  commencing  firom  the  date  of  the  notifica- 
tion of  the  assessment 

The  petition  avers  that  no  such  assessment 
waa  ever  made  by  the  water  registrar  in  the 
first  place,  and  secondly,  that  he  never  had  any 
notice  if  there  was  such  an  assessment  made ; 
and  therefore  he  objects  to  paying  the  interest 
It  is  not  claimed  that  the  period  of  thirty  dAys 
in  which  the  tax  was  to  be  assessed  was  mandiEt- 
tory  or  anything  more  than  merely  directory. 
The  petitioner  does  not  deny  that  the  water 
registrar  may  now  reassess  these  taxes,  but 
he  denies  that  the  orimnal  assessment  was  valid 
and  tiiat  he  is  liable  for  the  interest  He  pro- 
fesses himself  to  be  willing  to  pay  the  principal 
amount  of  the  taxes. 

When  we  look  at  the  record  of  the  assess- 
ment we  find  this : 

(Title  of  Book.)  Assessment  of  Water  Tax, 
Vol.  7.  W.  R  O.  Assessment  of  Water  Tax. 
Act  approved  June  23, 1873. 

To  wnom  assessed :  Lambell,  Mary  J. 

To  whom  transferred :  Mrs.  Mary  J.  Ripley, 
20,  bet  Pa.  ave.  and  B,  N.  W. 

Square:  744. 

Lot:  Of  2. 

Front  feet:  West  428.8. 

Square  feet:  51,440. 

Fronting  on:  N,  south. 

When  assessed :  November  1, 1876. 
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Amonntof  tax:  6.43. 
Abatement  of  6  per  cent. 
Ist  installment,  when  paid,  amount : 
2d  installment,  when  paid,  amount : 
3d  installment,  when  paid,  amount : 
4th  installment,  when  paid,  amount : 
Total  amount  received : 
Remarks: 

There  is  no  signature.  The  only  possible 
authentication  is  that  it  is  found  in  a  book  in 
&e  ofBce  of  the  District.  It  is  not  signed  or 
authenticated  by  the  water  registrar  as  the  law 
requires  it  to  be.  We  know  nothing  about  it 
except  firom  the  unsworn  statement  of  a  clerk  in 
the  Commissioners'  office,  to  the  effect  that  it  was 
made  under  the  authority  of  Timothy  Lubey,  and 
that  to  the  best  of  his  knowledge  and  belief,  notice 
was  sent.  B  ut  there  is  no  evidence  that  any  notice 
was  sent.  There  is  a  defect,  therefore,  in  the 
authentication  of  the  whole  assessment,  and 
there  are  other  intrinsic  defects.  The  adver- 
tisement of  this  property  for  sale  would  have  to 
correspond  with  the  assessment,  and  it  would 
be  impossible  for  a  sale  made  on  such  an  adver- 
tisement to  be  valid,  because  of  the  uncertainty 
of  the  description.  The  lot  is  not  described 
at  ail,  except  as  ''Lot :  Of  2."  There  are  some 
elements  supplied  by  which  one  might  figure  out 
the  form  and  location  of  the  lot  firom  the  f^ont 
and  the  area ;  but  that  is  all.  Then  the  amount  of 
t^e  tax  is  stated  at  6.43.  It  may  be  six  dollars 
and  forty-three  cents  or  six  hundred  and  forty- 
three  doUars.  We  don^t  know.  There  is  no 
dollar  mar^  and  it  could  not  be  correctly  read 
Six  hundrea  and  forty-three  dollars,  because 
there  is  a  period  after  the  six.  Obviously,  an 
advertisement  of  that  lot  for  sale  would  be  de- 
fective for  want  of  certainty  in  the  description. 
The  whole  ameesment  must  be  considered  as 
defective,  and  we  think  that  the  petitioner's 
application  to  hitve  it  quashed  must  be  granted, 
and  it  is  so  ordered 


THADDBUS  A.  HOPKINS  Et  Al. 

v. 

BALTIMORE  AND  POTOMAC  R.  R.  CO. 

At  Law.     No.  27,779. 

r  Decided  March  12,  1888. 

<  The    Chiep  Justice    and  Justices    Hagner 

I     and  Jambs  sitting. 

1.  The  act  of  Congress  permitting  the  Baltimore 
and  Potomac  Railro^  Comitany  to  h,j  down  in  the 
streets  of  the  city  of  Waaliington,  at  or  near  its  depots 
or  stations,  *'  as  many  tracks  as  its  president  and 
board  of  directors  may  deem  necessary''  does  not 
authorize  the  company  to  use  those  tracks  for  the 
purpose  of  shifting  cars  and  making  up  and 
breaking  up  trains  in  the  conduct  of  its  general 
business;  but  the  use  of  such  tracks  must  be 
limited  and  restricted  to  the  necessary  operations  of 
said  railroad,  connected  with  the  careful  use  of  the 
depot  or  station  at  or  near  which  the  said  tracks 
are  laid. 

2.  Any  person  having  the  right  of  possession,  but 
not  the  absolute  ownershib  of  real  estate,  may  main- 
tain an  action  for  personal  annoyances  resulting  from 
a  nuisance  committed  in  an  unlawful  use  of  the 
public  street  u^n  which  the  property  abuts. 

3.  The  decision  of  this  court  in  the  cases  of  An- 
derson and  Neitzey  v.'  The  B.  and  P.  R.  R.  Co.,  5th 
Mackey,  34,  commented  on  and  approved. 


Motions  for  new  trials  on  exceptions  taken  by 
defendant  in  actions  to  recover  damages  for 
private  nnisance,  in  which  the  plaintiffs  recov- 
ered judgments. 

The  oase  is  stated  in  the  opinion. 

S.    S.     Hbnklb    and    Sam'l   Maddox   fot 
plaintiffs. 
Enoch  Tottbn  for  defendant. 

Mr.  Justice  Hagner  delivered  the  opinion  of 
the  court. 

These  seven  cases,  which  have  been  argued 
together,  were  instituted  to  recover  damages  in 
respect  of  divers  nuisances  alleged  to  have  been 
occasioned  by  the  unlawful  use  of  Maryland 
and  Virginia  avenues,  by  the  trains  of  the  de- 
fendant company,  in  front  of  the  dwellings  of 
the  several  plaintiffs  fronting  on  those  avenues. 

In  eacli  case  a  verdict  was  rendered  for  the 
plaintiffs,  and  the  appeals  are  taken  from  the 
rulings  of  the  court  below  against  the  objection 
of  the  defendant. 

The  instructions  given  by  the  trial  justice  in 
the  several  cases  at  the  instance  of  the  several 
plaintiffs  are  identical,  except  that  in  the  cases 
of  Richards  and  Strobel  additional  propositions 
of  law  were  presented  and  given  to  the  jury 
touching  the  technical  objections  interposed  by 
the  defendant  to  the  title  of  those  plaintiffs  to 
the  property  on  Virginia  avenue  occupied  by 
them. 

The  justice  below,  in  fiuming  the  four  instruc- 
tions appearing  on  the  pages  25  to  30  of  the 
printea  record  in  the  Hopkins  case^  appears  to 
have  conformed  entirely  to  the  decision  of  this 
Court  in  General  Term  in  the  cases  of  Neitzey 
and  Anderson  against  this  company,  reported 
in  5  Mackey,  p.  3L  In  those  two  cases  the 
General  Term  approved  the  instructions  given 
by  the  justice  below,  with  the  exception  that 
it  was  held  error  to  have  included  as  an  element 
of  annoyance  in  the  nuisances  complained  of 
the  loud  talking  and  profanity  alleged  to  have 
attended  the  loading  and  unloading  and  shift- 
ing of  the  defendant's  cars  on  Maryland  avenue. 
In  its  opinion  the  General  Term  stated  it  saw 
very  little  to  find  fault  with  in  the  rulings  below, 
and  it  pointed  out  no  other  error  in  the  instruc- 
tions granted  on  behalf  of  the  plaintiffs. 

The  first  of  the  instructions  granted  at  the 
instance  Of  the  plaintiffs  in  the  present  cases,  in 
its  substantial  features,  is  identical  with  tiiat 
recited  in  6  Mackey,  p.  44,  except  that  it  omits 
all  reference  to  the  alleged  noises  from  the 
profane  swearing:  and  it  is  therefore  directly 
in  conformity  witn  the  decision  of  the  General 
Term  there  reported. 

The  second  instruction  in  the  present  cases 
was  addressed  to  the  nuisances  alleged  to  have 
been  caused  by  the  company  in  permitting  its 
locomotive  engines  to  stop  on  the  avenue 
between  the  streets  named,  in  fr^nt  of  the 
plaintiffs'  dwellings  and  ''to  remain  there 
longer  than  was  necessary  in  the  conduct  of  its 
through  business,  and  to  the  frill  and  carefril 
use  and  enjovment  of  its  freight  depot  or 
station,"  ''  making  offensive  noises  and  giving 
forth  soot,  cinders,  steam,  and  disgreeable 
odors,"  &c.  And  the  third  instruction  related  to 
the  storage  in  lW>nt  of  plaintiffs'  dwelling  of 
loaded  and  unloaded  cars,  in  filthy  condition, 
emitting  filthy  smells  of  guano,  manure,  &c. 
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In  5  Mackey  the  court  annoonoed  distinctly 
that  this  company  is  not  authorized  under  its 
charter  and  the  acts  of  Congress  to  convert 
the  public  highways  of  this  city  into  freight 
yaros.  ^'  The  proper  place  for  cars  when  not  in 
use,"  says  the  court,  **is  the  depot,  station,  or 
yard  of  the  company ;  and  the  proper  place  to 
load  and  unload  freight  is  a  freight  station. 

**  It  has  no  right,  therefore,  to  encumber  the 
street  with  cars  and  to  leave  them  there  when  not 
in  use.  That  is  an  unauthorized  occupation  of 
a  public  highway."  On  page  43  it  says  :  **  But 
when  these  cars  have  been  used  for  the  convey- 
ance of  ofifensive  matter  so  as  to  infect  the  whole 
atmosphere  with  noxious  odors,  and  when  the 
frei&rht,  loaded  and  unloaded  there,  consists  of 
similar  material,  and  the  process  of  bringing 
the  cars  there  and  taking  them  away  for  the 
purpose  of  loading  and  unloading  causes  an- 
noyance by  Jarring  the  neighboring  houses, 
and  the  smoke  from  the  engines  penetrated  the 
dwellings— all  this,  then,  becomes  more  than  a 
public  nuisance  ;  it  becomes  a  private  nuisance  ; 
so  that  the  declaration  in  this  case  sets  forth 
clearly  an  actionable  nuisance — the  occupation 
of  this  street  in  a  way  that  was  offensive  and  in- 
iurious  to  the  private  property  in  the  neighbor- 
hood and  to  the  persons  occupying  it — and  the 
proof  clearly  makes  a  case.  Therefore  no  oc- 
cupation of  the  street  for  these  purposes  can  be 
"  reasonable."    P.  42-43. 

The  first,  second,  and  third  instructions  above 
referred  to,  are  in  entire  accordance  with  these 
views,  and  the  action  of  the  court  in  granting 
them  is  therefore  affirmed. 

The  fourth  instruction  had  a  fUrther  and  more 
especial  reference  to  the  use  of  Maryland  av- 
enue bv  the  company  for  shifting  and  making 
up  their  freight  trains,  in  addition  to  their  al- 
leged loading  and  unloading  of  freight  and  the 
alleged  leaving  the  cars  standing  in  the  avenue 
for  an  unreasonable  time.  We  hold  the  only 
use  that  can  lawfully  be  made  of  Maryland  av- 
enue by  the  company  in  shifting  and  making  up 
its  trains  must  be  confined  to  such  use  as  may 
be  reasonably  necessary  for  the  x>urpose  of  care> 
fiilly  taking  its  cars  into  the  freight  station,  or 
of  careftiUy  taking  the  cars  out  of  the  station, 
to  place  them  in  freight  trains  on  the  track.  To 
authorize  the  use  of  the  avenue  as  a  general 
shifting-ground  would  be  to  subject  it  to  a  use 
that  could  not  have  been  contemplated  by  the 
legislature  when  it  authorized  this  company 
"  to  extend  their  lateral  branch,"  "by  way  of 
Maryland  avenue  to  the  Long  Bridge."  such 
an  occupation  would  constitute  a  nuisance  more 
grievous  and  far  more  dangerous  than  the  others 
complained  of  and  would  almost  amount  to 
a  practical  condemnation  of  this  part  of  the  av- 
enue as  the  private  property  of  the  company, 
which  would  then  emoy  its  undisturbed  use  as 
a  freight  yard,  free  from  the  charges  for  pub- 
lic dues  or  for  purchase-money  or  rent  that 
other  public  corporations  and  individuals  are 
compelled  to  pay  when  they  seek  to  acquire  the 
right  to  secure  lands  for  such  purposes.  A  rail- 
road company  may  and  should  possess  itself  of 
proper  accommoaations  on  its  own 


where  this  dangerous  process  of  shining  an„ 
making  up  trains  may  be  conducted  in  safety, 
without  continual  risk  and  inconvenience  to  cira- 
zens,  who  have  the  right  at  all  times  to  cross  and 


travel  the  street  and  send  their  children  and  serv- 
ants along  them  on  lawftd  errands  without  peril 
or  delays,  and  to  enjoy  some  intervals  of  quiet 
fi-om  the  noises  of  movements  that  should  be 
conducted  within  the  proper  indosures  of  this 
company,  in  more  secluded  i>ortions  of  the  city, 
where  ampler  accommodations  could  be  found 
than,  is  now  afforded  within  the  fY^ight  station 
on  Ninth  street,  which  is  admitted  to  be  insuffi- 
cient for  that  purpose. 

We  think  the  fourth  instruction  was  a  correct 
exposition  of  the  law,  and  it  is  affirmed. 

The  fifth  instruction  as  to  the  measure  of  dam- 
ages is  not  objectionable. 

It  is  unnecessary  to  consider  in  detail  the 
numerous  prayers  presented  by  the  defendant 
in  these  cases.  Several  of  them  were  granted 
by  the  court  below,  which  gave  to  the  company 
the  benefit  of  a  very  liberal  construction  of  some 
of  the  propositions  they  severally  presented. 
We  proceed  to  notice  some  of  those  rejected  by 
the  court  below  which  were  not  distinctly  con- 
sidered by  the  Qeneral  Term  in  6th  Mackey. 

We  think  the  court  was  right  in  refusing  the 
prayers  which  declared  that  the  property-own- 
ers on  Maryland  avenue,  between  Ninth  and 
Tenth  streets,  were  not  entitled  to  recover  in 
respect  of  any  of  the  nuisances  complained  of 
that  might  have  occurred  "between  the  west 
line  of  Ninth  street  and  the  east  line  of  Tenth 
street. "  If  this  proposition  was  correct  neit  her 
could  the  property-owners  between  Ninth  and 
Eighth  streets  and  between  Tenth  and  Meventh 
streets  recover  for  nuisances  occurring  in  the 
beds  of  Ninth  and  Tenth  streets ;  and  there 
would  be  no  accountability  on  the  part  of  the 
r^iilroad  company  for  such  nuisances  in  those 
streets  where  they  cross  the  avenues,  to  any 
citizen,  however  seriously  he  might  be  injured 
by  their  commission. 

The  eleventh  prayer  offered  by  the  defendant 
in  the  Hopkins  case,  and  which  is  repeated  in  the 
other  cases,  mutatis  mutandis,  is  as  follows: 

"  The  space  of  sixty  feet  inclosed  by  the  two 
lines  of  curb  by  the  Board  of  Public  Works. 
within  which  are  the  taracks  of  the  railroad,  ana 
between  the  streets  running  north  and  south, 
was  set  aside  by  the  proper  authorities  of  the 
District  of  Columbia  for  railroad  purposes;  and 
the  plaintiff  cannot  recover  under  the  pleadings 
in  this  case  for  any  discomfort  to  him  or  his  &ni- 
ily  or  other  injury  caused  by  the  loading  or  un- 
loading of  cars  at  that  place." 

This  was  properly  refused.  No  such  immunity 
from  responsibility  for  nuisances  committed 
within  the  inclosed  spaces  could  properlyresult 
fh>m  the  action  of  the  Bocurd  of  l*ublic  Works- 
assumed  in  the  prayers  to  have  been  performed 
by  these  officials. 

In  the  Knieht  case  and  in  several  others  the 
court  refhsed  to  give  this  instruction : 

''The  defendant  possessed  the  lawftd  right  to 
careftilly  use  the  tracks  in  f^ntof  the  plaintiff's 
premises  on  Maryland  avenue,  between  Meventb 
and  Twelfth  streets,  so  fbr  as  the  same  were 
necessary  or  convenient  for  the  lawftil  and  care- 
ftil  use  of  its  yard  and  eattle^^hute  therein  at 
Fourteenth  street" 

We  were  referred  to  the  rulinp:  of  the  Justice 
below  in  the  Neitzey  case,  in  which,  as  it  is  con- 
tended, the  court  granted  a  similar  instruction. 
In  the  latter  case  the  right  to  such  use  was  con* 
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fined  to  such  as  was  neceasaryy  and  was  not  ex- 
tended to  oooasions  of  its  convenience  also.  But 
npon  the  case  before  us  we  think  both  instruc- 
tions shoald  have  been  refused,  since  nothing 
appears  in  the  records  before  us  to  support  the 
conclusion  that  the  **yard  and  cattle-chute 
therein  at  Fourteenth  street"  is  such  a  station 
or  fireieht  depot  as  the  company  has  been  au- 
thorized by  act  of  Congress  to  connect  with  its 
railroad  tracks  in  the  manner  appearing  in  the 
cases. 

No  verbal  testimony  is  contained  in  the  rec- 
ords describing  particularly  the  mode  of  access 
to  the  yard  referred  to.  But  the  carefblly  pre- 
pared plat  offered  by  the  defendant  at  the  trial 
Delow  and  made  i>art  of  the  record  here  shows 
that  the  lot  is  approached  fh)m  the  track  laid 
within  the  centnLl  sixty-foot  space,  over  rails 
laid  from  the  northern  side  of  that  space,  in  a 
northwestwardly  direction  to  the  foot*pavement 
of  Maryland  avenue,  and  thence  across  the  bed 
of  Thirteen-and-a-half  street  into  the  lot  which 
lies  between  the  last-named  street  and  Four- 
teenth street  The  decision  of  the  Supreme 
Court  of  the  United  States  in  the  recent  case  of 
the  District  v.  B^t.  and  P.  R.  R.  Co.,  114  U.  S..  p. 
460,  declares  that^  in  the  absence  of  authorization 
by  Congress,  this  company  ^ould  not  have  the 
right  at  its  pleasure  to  leave  the  bed  of  Mary- 
land avenue  and  cross  with  its  tracks  any  street 
in  the  city  for  the  purpose  of  entering  a  lot 
it  may  propose  to  use  as  a  depot.  The  court 
there  held  that  the  right  to  use  the  streets 
of  the  city  for  any  other  than  ordinarv  pur- 
poses must  proceed  ft^om  Congress;  that  in 
the  absence  of  express  authorization  by  Con- 
gress the  defendant  company  has  no  power  to 
uy  its  track  across  any  street  or  to  leave  Mary- 
land avenue  on  its  way  fh>m  Ninth  street  to  the 
Long  Bridge ;  and  that^  to  use  its  own  language, 
"When  this  company  wishes  to  depart  m  any 
direction  from  the  line  of  its  present  track,  as 
prescribed  for  it  by  acts  of  Congress,  it  must 
obtain  permission  to  do  so  from  tS&t  body ;  and 
that  Congress,  and  not  the  court  or  the  com- 
pany, is  the  Judge  of  the  expediency  or  necessity 
of  such  change  and  of  the  manner  in  which  the 
public  good  reauires  it  to  be  made  and  the  safe- 
guard which  snail  accompany  it"  If  the  plat 
correctly  represents  the  state  of  facts  the  decis- 
ion of  the  Supreme  Court  would  seem  to  be 
conclushre  of  this  point 

The  other  prayers  offered  in  behalf  of  the 
defendant  contained  either  express  negations  of 
the  former  utterances  of  this  court  or  contra- 
dictory propositions  substantiallv  the  converse 
of  the  instructions  granted  by  the  court  below 
in  the  present  cases,  which  we  have  approved ; 
and  it  is  therefore  unnecessary  to  say  more  than 
that  they  were  properly  reftised. 

In  the  cases  of  Strobel  and  Richards  the  far- 
ther objection  was  made  that  neither  of  these 
plaintiflrs  held  the  entire  title  to  the  dwellings 
thev  occupied  on  Virginia  avenue,  but  that 
each  was  in  possession  merely  as  the  widow  of 
her  deceased  husband. 

As  such,  of  course,  neither  could  recover  for 
any  injury  sustained  by  other  persons  interested 
in  the  estate  nor  for  any  inconvenience  to  any 
other  inmates  of  the  house. 

This  was  distinctly  held  to  the  jury  by  the 
justice  below  in  each  case.    It  cannot  be  con- 


tended that  either  widow  was  a  trespasser ;  and 
having  the  right  of  possession.  She  may  well 
maintain  an  action  for  the  personal  annoyance 
to  herself  resulting  from  tne  grievances  com* 
plained  of. 
The  rulings  in  all  the  cases  are  aflBrmed. 


THE  COURTS. 


Supreme  Court  of  the  United  States. 

March  19. 

James  Lawrence,  of  Cleveland,  Ohio ;  William  A.  Davids 
son,  of  Cincinnati,  Ohio;  John  C.  Hale,  of  Cleveland,  Ohio ; 
Malcolm  G.  Jeffris,  of  Jameeville,  Wis.;  William  H.  Lamar, 
of  Washington,  D.  C;  W.  8.  Rann,  of  Predonia,  N.  Y..  and 
W.  Et.  Blake,  of  Burlineton,  Iowa,  were  admitted  to  practice. 

10.  Dolbear  v.  Am.  Bell  Tel.  Co.  Decree  affirmed  with 
costs. 

361.  The  Molecular  Tel.  Co.  v.  The  Am.  BeU  Tel.  Co.  et  al. 

862.  The  Am.  Bell  Tel.  Co.  v.  The  Molecular  Tel.  Co.  D^ 
cree  reversed  so  for  as  it  is  against  the  American  Bell  Tele* 
phone  Co.  on  the  fifth  claim  of  the  patent  of  January  90. 
1887,  and  is  affirmed  in  all  other  respects;  costs  in  this  court 
to  be  paid  by  the  Molecular  Telephone  Co.  et  al.,  and  cause 
remanded  with  directions  to  enter  a  decree  in  conformity 
with  this  decree  and  with  the  opinion  of  this  court. 

709.  The  Clay  Com.  Tel.  Co.  et  al.  v.  The  Am.  Bell  Tel. 
Co.  et  al.    Decree  affirmed  with  costs. 

770.  The  People^s  Tel.  Co.  et  al.  v.  The  Am.  Bell  Tel.  Co. 
etal. 

771.  The  Overland  Tel.  Co.  et  al.  v.  The  Am.  Bell  Tel.  Co.  et 
al.  Decrees  affirmed  with  costs.  Opinion  in  the  telephone 
cases  by  Chief  Justice  Waite.  Dissenting,  Justice  Bradley. 
Justice  Field,  and  Justice  Harlan.  Justice  Qrav  was  not 
present  at  the  argument  and  took  no  part  in  the  decision  of. 
these  causes. 

163.  The  Hannibal  and  St.  Jos.  R.  Co.  v.  The  Mo.  River 
Packet  Co.    Judgment  affirmed  with  costs. 

1210.  The  Sou.  Development  Co.  of  Nev.  v.  Silva.  Decree 
affirmed  with  costs. 

143.  Clement  v.  Packer.    Judgment  reversed  with  costs. 

153.  Cassell  V.  Dutch  et  al.  Appeal  from  the  Supreme 
Court  of  the  District  of  Columbia.  Decree  in  Oeneral  Term 
reversed  with  costs  and  cause  remanded  with  a  direction  to 
affirm  with  costs  the  decree  of  the  Court  in  Special  Term. 

168.  Hoskins  v.  Fisher.    Decree  reversed  with  costs. 

186.  Origet  v.  The  U.  S.    Judgment  affirmed. 

178.  Priedenstein  v.  The  U.  S.    Judgment  affirmed. 

687.  Tilghnian  v.  Proctor. 

648.  Proctor  v.  Tilghman.    Decree  reversed. 

88.  The  N.  O.  Water  Works  Co.  v.  The  La.  Sugar-Refining 
Co.    Writ  of  error  dismissed  for  the  want  of  Jurisdiction. 

948,  949,  and  960.  Krelger,  sr.,  v.  The  Shelby  R.  Co.  Writs 
of  error  dismissed  for  the  want  of  lurisdiction. 

1232.  The  Dale  Tile  Manfg  Co.  v.  Hyatt.  Judgment  affirmed 
with  costs. 

1266.  Felix  V.  Schamweker.    Writ  of  error  dismissed  for 
the  want  of  jurisdiction. 
-  22.  Wall  V.  Bessell.    Decree  affirmed  with  costs. 

182.  Weir  V.  Morden.    Decree  affirmed  with  costs. 

760.  Hartranft  v.  Langfeld.  Judgment  affirmed  with  cosU 
and  interest. 

1324.  The  Nat.  B.  of  Redemption  v.  The  City  of  Boston. 
Judgment  affirmed  \rith  costs. 

798.  Bowman  v.  The  Chic,  and  Northwestern  R.  Co.  Judg- 
ment reversed  with  costs. 

13L  The  Citv  of  Chicago  v.  Taylor.  Judgment  affirmed 
with  costs  and  interest. 

126.  Sage  V.  The  Memphis  and  L.  R.  R.  Co. 

127.  The  Mem.  and  L.  R.  R.  Co.  v.  Sage.    Decree  reversed. 
74.  Cunningham  v.  Norton  et  al.    Judgment  reversed  with 

costs. 

80.  The  WUlamette  Iron  Bridge  Co.  v.  Hatch.  Decree  on 
the  bill  of  review  reversed  with  costs. 

100.  Davison  v.  Davis.    Decree  affirmed  with  costs. 

167.  Miller  et  al.  v.  Butterfield  et  al.  Judgment  affirmed 
with  costs  and  interest. 

189.  The  Pembina  Consol.  Silver  Min.  Co.  v.  The  Com.  of 
Penn.    Judgment  affirmed  with  costs. 

194.  Maynard  v.  Hill  et  al.    Decree  affirmed  with  costs. 

187.  Bowerman  et  al.  v.  Rogers  et  al.  Judgment  affirmed 
with  costs  and  interest. 

1825.  The  W.  U.  Tel.  Co.  v.  The  Att'y-G«n»l  of  Mass.  That 
part  of  the  decree  whidi  awards  the  ii^junction  reversed  with 
costs. 

887.  The  U.  S.  V.  The  San  Jacinto  Tin  Co.  et  al.  Decree  af- 
firmed. 

182.  Beecher  v.  The  Cheshire  R.  Co.  Judgment  affirmed 
with  costs. 

70.  Tompkins  v.  The  L.  R.  and  F.  Smith  R.  Co. 
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71.  Williams  v.  The  L.  R.,  Miss.  R.  and  Tex.  B.  Ck>.  et  al. 
Decrees  affirmed  with  costs. 

696.  Potts  V.  The  U.  S.    Judgment  affirmed. 

168.  The  U.  8.  v.  Burchard.  Judgment  reversed  and  oanse 
lemanded. 

1832.  Burchard  v.  The  U.  8.  Appeal  from  the  Court  of 
Claims. 

March  20. 

F.  O.  Clark,  of  Marquette,  Mich.,  was  admitted  to  practice. 

269.  The  Son.  Pac.  R.  Co.  v.  The  County  of  Santa  Clara. 

260.  The  Cen.  Pac.  R.  Co.  v.  The  County  of  Santa  Clara. 

261.  The  Sou.  Pac.  R.  Co.  v.  McCusker. 

262.  The  Sou.  Pac.  R.  Co.  v.  McCusker. 

489.  The  Sou.  Pac.  R.  Co.  v.  The  City  of  Los  Angeles. 

961.  The  Ceo.  Pac.  R.  Co.  ▼.  The  United  Nickel  Co.  Dis- 
missed with  costs. 

1891.  Jones  et  al.  v.  Nichols.  Docketed  and  dismissed  with 
costs. 

1068.  Roberts  v.  Lamb.    Motion  to  dismiss  submitted. 

107.  The  East  Tenn.,  Va.  and  Geo.  R.  Co.  v.  The  Sou. 
Tel.  Co.    Return  to  rule  to  show  cause. 

467.  De  La  Mathe  v.  Angus.    Dismissed  with  costs. 

1366.  The  U.  S.  V.  Weld  et  al.  Submitted  pursuant  to 
twentieth  rule. 

970.  Whitbeck  v.  The  Mercantile  Nat  Bank  of  Cleveland. 
Argued. 


Cegai  Notices. 


Rule  of  Ck>urt. 

RuLB  20.  *  *  ^  *  Hereafter  aU  notices  which  relate  to 
proceedings  in  the  Supreme  Court  of  the  District  of  CbUtmMa, 
the  pubiic<Uion  ofMmich  is  required  by  law  or  by  rules  of 
Courts  or  by  any  order  of  Court,  sfuUl  be  published  in  Thb 
Washington  Law  Rbporter,  during  the  time  required  by 
laWf  in  addition  to  any  other  papers  which  may  be  specially 
Ordered  or  which  may  be  selected  by  the  parties. 


£egai  Noticco. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBM. 
Holding  a  Special  Term  for  Orphans'  Court  Business. 
March  16th.  1888. 
In  the  case  of  Mary  Jane  Gass,  Executrix  of  William  Rea 
Gats,  deceased,  the  Executrix  aforesaid  has,  with  the  ap- 
proval of  the  Coiirt,  appointed  Friday,  the  6th  day  of  Apru, 

A.  D.  1888,  at  12  o'clock  m.,  for  making  payment  and  distribu- 
tion under  the  Court's  direction  and  control}  when  and  where 
all  creditors  and  persons  entitled  to  distributive  shares  (or 
legacies)  or  a  residue,  are  hereby  notified  to  attend,  in  person 
or  by  agent  or  attorney  duly  authorized,  with  their  claims 
against  the  estate  properly  vouched :  otherwise  the  Executrix 
mil  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

12  Test:         DOR8EY  CLAGETT,  Register  of  Wills. 

No.  2649.    Ad.D.  13. 

THIS  IS  TO  OIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  firom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  Testamentary  on  the  personal   estate   of   Nathan 

B.  Clarks,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  wi^h  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  March 
next ;  they  may  othenvise  by  law  be  excluded  Arom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  March,  1888. 

12  HARRIET  B.  CLARKE,  Ex'x,  301  M  st.  n.  w. 

No.  3000.    Ad.  D.  13.  F.  L.  Freeman,  Proctor^ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  16th,  1888. 

In  the  case  of  Samuel  C.  Palmer,  Executor  of  Sarah  C. 
De  Hart,  deceased,  the  Elxecutor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  18th  day  of 
April,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol; when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby  noti- 
fied to  attend,  in  person  or  by  agent  or  attorney  duly  author- 
ized, with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Executor  wiU  take  the  benefit  of  the  law 
against  them.  ' 

jprovided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to  the 
said  day. 

12       Test:  DORSE Y  CLAGETT,  Register  of  Wills. 

No.  2410.    Ad.  D.  12.    Gordon  &  Gordon,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COl^MBIA. 

The  14th  day  of  March.  1888. 

Mary  L.  Bowars     ) 

V.  ^  No.  10,948.    Docket  27. 

DavM  N.  Bowers.    ) 

On  motion  of  the  plaintiff,  by  Mr.  Campbell  Carrington, 
her  solicitor,  it  is  ordered  that  the  defendant,  David  N.  Bow* 
•rs,  cause  his  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  days  after  this  day  ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 
fault. 

The  object  of  this  suit  is  for  an  absolute  divorce  upon  the 
grounds  of  non-support  and  willfViI  and  uninterrupted  deser- 
tion for  over  three  years  ttonx  the  filing  of  this  petition. 

By  the  Court.  W.  S.  COX.  Justice,  Ac 

True  copy.    Test :  R.  J.  Mbios,  Clerk,  Ac. 

J12 By  M.  A.  Clancy,  Asst  Clerk.    _ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Allie  W.  Pickerill  ) 

v.  y  No.  11,028.    Docket  28. 

Frank  B.  Pickerill.  I 

,  The  19th  day  of  March,  1888.. 
On  motion  of  the  plaintiff,  bv  Messrs.  Gordon  A  Gordon, 
her  solicitors,  it  is  ordered  that  the  defendant,  Frank  B. 
Pickerill.  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day ; 
otherwise  the  oause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  sui(  is  for  divorce  fix>m  bond  of  marriage 
on  ground  of  desertion. 
By  the  Court.  W.  S.  COX,  Justice,  Ac. 

A  true  cony.    Test :  R.  J.  Meios,  Clerk,  &c. 

12  By  M.  a.  Clancy,  Ass't  Clerk. 

CHANCERY  SALE  OF~VALUABLE  IMPROVEDREALESTATEON 
THE  NORTHWEST  CORNER  OF  PENNSYLVANIA  AVENUE  AND 
FOUR-AND-A-HALF  STREET  NORTHWEST,  KNOWN  AS  NOS. 
461,  463,  465  AND  457  PA.  AVE. 

By  virtue  of  a  decree  of  the  Supreme  Court  of  the  District 
of  Columbia,  passed  on  the  29tn  day  of  October,  1886  (as 
amenrlcd  l>y  order  passed  on  the  16th  day  of  March,  1888),  in 
E<iviitv  raust ,  No.  i>.t37,  wherein  Bdward  F.  Beale  and  others 
arc  cuiuplainanUs,  and  Oertrude  Wheeler  and  others  are  de- 
fendants, I  shnll  Bill,  to  the  highest  bidder,  in  fh>nt  of  the 
prenuses.  on  MONDAY,  the  2ND  DAY  of  APRIL,  1888,  at 
POlH{  O'CLOCK  I'.  M.,  the  followingr  described  parcels  of 
land  in  the  city  of  Washington,  District  of  Columbia,  known 
as  lots  28  aud  29  of  James  H.  Saville,  trustee's,  subdivision  of 

rt  of  original  lot  1  in  squsj^  491.  as  the  same  is  recorded 
Book  15,  page  161,  of  the  records  of  the  Surveyor  of  the 
District  of  Columbia. 

Also  all  the  right,  title,  and  interest  of  the  parties  to  this 
suit  in  and  to  the  parcel  of  land,  described  as  follows :  Be- 
ginning at  a  point  ou  the  west  side  of  Fonr-and-arbalf  street, 
distant  105.33  feet  north  of  the  north  line  of  Pennsylvania 
avenue,  and  running  thence  west,  in  a  line  perpendicular  to 
Four-and-a-half  street,  40.65  feet;  thence  northeasterly,  in  a 
line  perpendicular  to  the  course  of  Pennsylvania  avenue, 
19.29  feet;  thence  southeasterly  38.35  feet  to  a  point  on  the 
west  line  of  Four-and-a-half  street,  distant  9  feet  north  of  the 
place  of  beginning ;  thence  south,  along  the  west  line  of 
Four-and-a-nalf  street,  9  feet  to  the  place  of  beginning 

Said  sub  lot  28  is  situated  on  the  northwest  comer  of  Penn- 
sylvania avenue  and  Four ^and-a-half  street,  having  a  front- 
age of  55  feet  and  8  inches  on  Pennsylvania  avenue,  by  a  depth 
of  105  feet  and  4  inches  on  Four-and-a-half  street.  It  is  im- 
proved by  a  three-story  brick  building. 

Said  sub  lot  29  adjoins  the  precedins  lot  on  the  west,  hav- 
ing a  fVontage  of  18  feet  on  Pennsylvania  avenue,  by  an 
average  depth  of  87.22  feet,  and  is  improved  by  a  two-stdzy 
brick  building. 

The  three  parcels  will  first  be  put  up  for  sale  as  a  whole, 
and,  if  not  sold,  then  each  parcel  will  at  once  be  offered  sep- 
arately. 

Terms  of  sale,  as  prescribed  by  the  decree  as  amended,  are  as 
follows :  One-tniro  of  the  purchase-monev  in  cash  and  tha 
balance  in  two  equal  instaJl  men ts,  payable  in  one  and  two 
years,  respectively,  from  the  day  or  sale,  or  all  cash,  at  the 
option  of  the  purchaser.  The  deferred  payments  shall  be  se- 
cured by  a  dc^ed  of  trust  upon  the  premises  sold  and  bear 
interest  f^rom  the  day  of  sale  at  the  rate  of  six  per  cent,  per 
annum,  payable  semi-annuallv.  A  deposit  of|500  is  to  be 
made  when  the  property  is  sold,  if  it  be  sold  as  a  whole.  If 
sold  in  parcels  a  deposit  of  |50C  will  be  required  on  lot  28  and 
|260  on  lot  29,  and  ilOO  on  the  remaining  parcel  of  ground. 
If  the  terms  of  sale  be  notcomplied  with  In  ten  days  fi*om  day 
of  sale  the  Trustee  reserves  the  right  to  resell  at  the  risk  and 
cost  of  the  defaulting  purchaser  after  five  days*  previous  ad  - 
vertisement.    All  conveyancing  at  the  cost  of  the  purchaser 

or  puitdiaserB.  

JAMES  H.  SAVILLE,  Trustee, 

12  1419  F  Street  N.  W. 
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In  Equity.    No.  10,816.    Docket  27. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  March,  1888. 
W.  v.  RsynioiM  i 
Lnqr  Raymoad.  ] 

On  motion  of  the  plainUiC,  by  Mr.  J.  Ambler  Smith,  his 
attorney,  it  is 

Ordered,  that  the  defendant  cause  her  appearance  to  be 
entered  herein  or  on  before  the  first  rule-day  occurring  fortr 
days  after  this  day ;  otherwise  the  ci>nse  will  be  proceeded 
with  as  in  esse  of  default. 

The  object  ol  this  suit  is  to  obtain  a  divoroe  a  vinculo  mat- 
HmumU  from  the  defendant. 

W.  8.  CXDX,  J. 

A  tme  copy.    Test :  IR.  J.  Mbios,  Clerk. 

10  Qy  L.   P.  Williams,  Ass^t  Clerk. 

THJ8  13  TO  OrVB  NOTICE, 

That  the  subscriber,  of  the  District  of  Ck>lumbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Anthony  H.  Janus, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  havinc^  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  oav  of  February 
next ;  they  may  otherwise  by  law  be  excluded  nrom  all  bene- 
fit of  the  said  estate. 

QiTen  under  my  hand  this  18th  day  of  February,  1888. 

11  FKANKLANDJANNUS,Ex»r,»38Fst.h.w.,City. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  3d  day  of  March,  1888. 


Georgeanna  Deal 
Jaoiaa  Henry  D«al. 


No.  10,885.    Docket  27. 


On  motion  of  the  plaintifif,  by  Mr.  Campbell  Carrington, 
her  solicitor,  it  is  ordered  that  the  defendant,  James  Henry 
Deal,  caoee  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  dav ;  other- 
wise thecanse  will  be  proceeded  with  as  in  case  of  default. 

Tlie  object  of  this  suit  is  for  an  absolute  divorce  upon  the 
grounds  of  adultery  and  wilftil  desertion  for  over  three  years 
before  the  filing  of  this  petition. 

By  the  Court.  W.  S.  COX.  Justice,  Ac 

True  copy.    Ttet :               R.  J.  Mmos,  Clerk,  &c. 
10 By  M.  A.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Sitting  in  Equity,  March  1, 1888. 


Mary  Rote 

V. 

Margaret  Cumbtrland  et  al. 


10,916.    Eq.  Doc.27. 


On  consideration  of  the  report  of  James  M.  Johnston, 
trustee,  of  the  sale  of  part  of  lot  22,  in  square  No.  6S4,  par- 
ticularly described  in  the  proceeding,  to  William  O.  Stotter, 
tar  $1,060.00,  cash,  it  is  ordered  that  said  sale  be  finally  rati- 
fied and  confirmed,  unless  cause  to  the  contrary  be  shown 
on  or  before  the  Isi  day  of  April,  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Washing- 
ton Law  Beporter  once  a  week  tor  three  weeks  before  said 
date. 

W.  8.  COX,  J. 

A  true  copy.    Test:  B.  J.  Mbios,  Clerk. 

10  By  M.  A.  Clancy,  As8*t  Clerk. 


No.  10,968.    Docket  27. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  20th  day  of  February,  1888. 
Carrie  C.  Davis  et  aL 
Rokwt  v.*  McKenny  et  aL 

On  motion  of  the  plaintifft,  by  Mr.  S.  T.  Thomas,  their 
solicitor,  it  is  ordered  that  the  defendants,  Frederick  C. 
AferigliL  Robert  F.  Pope,  George  E.  Pope  and  Addle  Talburt, 
cause  their  aupearanoe  to  be  entered  herein  on  or  before 
the  first  mksday  occurring  forty  days  after  this  day: 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
defiRult. 

The  oWect  of  this  suit  Is  to  sell  the  real  estate  of  which 
Edward  UcKenny  died  seized,  for  the  purpose  of  paying 
debts. 

By  the  Court.  W.  8.  COX,  Justice.  Ac. 

True  Copy.  TM :  R.  J.  Mmos,  Clerk,  kc. 

10  Sy  M.  A.  Clakot,  Ass't  Clerk. 


Cegai  Notices. 


THI3 18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  ot 
Columbia,  holding  a  Special  Term  for  Orphans*  Court  busi- 
ness. Letters  Testamentarv  on  the  personal  estate  of  Rebecca 
Cooper,  late  of  the  DiBtriol  of  Columbia,  deceased. 

All  persons  haviuff  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  23d  day  oi  February 
next:  they  may  otherwise  by  law  be  excluded  Arom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  23d  day  of  February,  1888. 
10  WM.  BRYAN;  Ex'r,  608  Penn.  ave. 

No.  2679.    Ad.  D.  18.    E.  H.  Thomas,  Proctor. 

THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  Arom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphan's  Court  business.  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  Henry 
H.  Kottz,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vohchers  there- 
of, to  the  subscriber,  on  or  before  the  15th  dav  of  Februanr 
next ;  thev  may  otherwise  by  law  be  excluded  nrom  all  benent 
of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  February.  1888. 
CHRISTIEN  KULTZ, 


10 
No.  2926. 


Adm*x  c.  t.  a.,  507 11th  st.  n.  w. 
Ad.  D.  18.    C.  A.  Walter,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  sixth  day  of  March,  1888. 

Charles  W.  Amdt ) 

v.  }  No.  10,916.    Docket  27. 

Matilda  Amdt.    ) 

On  motion  of  the  plaintifiT,  by  Mr.  Campbell  Carrington, 
his  solicitor,  it  is  ordered  that  the  defendant,  Matilda  Amdt, 
cause  her  appearapce  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day ;  otherwise 
the  cause  will  be  proceeded  with  as  in  caseof  aeftiuit. 

Tlie  object  of  this  suit  is  for  an  absolute  divorce,  upon  the 
grounds  of  non-support  and  willftU  desertion  for  over  two 
years  fVom  the  filing  of  this  cause. 

By  the  Court.  W.  8.  COX,  Justice,  &c. 

True  copy.    Test :       R.  J.  Mmos,  Clerk,  &c. 

By  M.  A.  Clancy,  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  8d  day  of  March,  1888. 


R.  J.  Allen,  Son  A  Co. 

V 

The  Anglo-American  Insurance 
Company. 


No.  27,861.    Docket  81. 


On  motion  of  the  plaintifb,  by  Bimey  &  Bimey,  their 
attorneys,  it  is  ordered  that  the  defendant.  The  Anglo-Ameri- 
can Insurance  Company,  cause  its  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  fortv  days 
after  this  day ;  otherwise  the  cause  will  be  proceeded  Mrith 
as  in  case  of  default. 

The  object  of  this  suit  is  to  condemn  certain  credifci  to  the 
payment  of  a  debt  claimed  by  the  said  R.  J.  Allen,  Son  A 
Co.  f^m  said  Anglo-American  Insurance  Compay. 

By  the  Court.  A.  B.  HAGNER,  Asso.  Justice. 

True  copy.    Test:  R.  J.  Mkios,  Clerk. 

10  By  J  R.  TouNO,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF 'THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

March  9, 1888. 

In  the  matter  of  the  Estate  of  Catharine  E.  Beall,  late  of  the 
District  of  Columbia^  deceased. 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased,  to  be  granted  to  Robert  S.  Werden,  of 
said  District,  has  this  day  been  made  by  Joseph  N.  Plow- 
man and  Marion  L.  Wilson. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  aoth  dav  of  March,  18S8,next,  at  1  o'clock 
p.  m.,  to  show  cause  whv  Letters  of  Administration  on  the  es- 
tate of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  newspapers  previous  to  the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

11       Test:  DORSET  CLAOETT,  Register  of  Wills. 

Edwards  &  Barnard,  Proctors. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


The  7ih  day  of  March,  1888. 


Emmons  S.  Smith) 

V. 

Oeorgt  C.  Ltwlt.  J 


At  Law,  No.  28.485.    Docket  82. 


On  motion  of  the  plainUfT,  by  Mr.  Chapin  Brown,  his 
attorney,  it  is  ordered  that  the  defendant,  Oeorge  C.  Lewis, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default 

(The  object  of  this  snit  is  to  collect  the  claim  of  the  said 
plaintiff  against  the  said  defendant  fortlsa.OO,  for  the  rent 
of  house  No.  1026  8th  street  (N.  W.),  Washington,  D.  C,  firom 
June  1st,  1887,  to  August  16th.  1887,  at  $62.50  per  month ;  and 
for  S2.76  advanced  by  the  said  plaintiff  for  tne  said  defend- 
ant and  for  his  use.) 

Provided  that  a  copy  of  this  notice  be  published  in  the 
Evening  tttar  once  a  week  for  each  of  three  .successive  weeks 
before  the  said  rule-day. 

A.  B.  HAGNER,  Asso.  Justice. 

True  copy.    Test:  R.  J.  Mmos,  Clerk,  &c. 

11  By  J.  R.  YooNO,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


Hlllsry  iortfaii 
John  H.  King,'AtfmV,ettl. 


In  Equity.    No.  10,624. 


W.  Preston  Williamson,  trustee  in  this  cause,  having  re- 
ported a  sale  of  the  real  estate  and  premises  described  in 
these  proceedings  to  Mrs.  Cornelia  Plumley,  for  the  sum  of 
I390.0U,  it  is,  this  9th  day  of  March,  A.  D.  1888,  ordered  that 
said  sale  be  finally  ratified  and  confirmed,  unless  cause  to 
the  contrary  be  shown  on  or  before  the  9th  day  of  April,  A. 
D.  1888. 

Provided  that  a  copy  of  this  order  be  published  in  the 
Washington  Law  Reporter  once  a  week  for  three  successive 
weeks  before  said  9th  day  of  April,  A.  D.  1888. 

And  it  is  fhrther  ordered  that  this  cause  be,  and  it  hereby 
is.  referred  to  the  Auditor  to  state  the  trustee's  account. 

W.  8.  COX.  J. 

A  true  copy.    Test :  R.  J.  Mrigs,  Clerk. 

11  By  H.  W.  HoDOBS,  Ass*t  aerk. 


THIS  IS  TO  QIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fix>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Michael  T.  Keliher, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  March 
next:  they  mav  otherwise  by  law  be  excluded  trom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  March,  1838. 
11  MARY  E.  KELIHER,  Adm'x,  cor.  34th  &  P  sts. 


THIS  IS  TO  QIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained troia  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  'I^Brm  for  Orphans*  Court  business.  Letters 
TestamentsTv  on  the  personal  estate  of  Obedlah  Kimmell, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20th  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  fcom.  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  February,  1888. 

11  JOSEPH  GAWLER  Ex*r,  1731  Pa.  ave.  n.  w. 

No.  2942.    Ad.  D.  13.    N.  H.  Miller,  Proctor. 


THIS  IS  TO  QIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testaroentarv  on  the  personal  estate  of  Agnes  Maria  Smith, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exnibit  the  same,  with  the  voucheis  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  February 
next:  they  may  otherwise  by  law  be  excluded  ftrom  all  bene> 
fit  or  the  said  estate. 

Given  under  my  hand  this  16th  day  of  February,  1888. 
10  BI^UR  LEE,  Ex'r. 

Cor.  A}^  street  and  Louisana  avenue. 

No.  2936.    Ad.D.  13.  Washington,  D.  C. 


tt%Q\  Notices. 


THIS  IS  TO  QIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  William 
D.  Fulter.  late  of  the  District  of  Columbia,  deceased. 

All  persons  havinsr  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  18th  day  of  February  next : 
they  may  otherwise  by  law  be  exdnded  ftxmi  all  benefit  oi 
the  said  estate. 

Given  under  my  hand  this  I8th  day  of  February,  1888. 
10  ARTHUR  MAC  ARTHUR,  Adm'rc.  t.  a., 

1201  N  St.  n.  w.,  Washington,  D.  C. 

No.  2278.    Ad.  D.  12.    Wm.  F.  Mattingly.  Proctor. 

THIS  IS  TO  QIVE  NOTICE. 

That  the  subscriber,  of  Albany.  New  York,  hath  obtained 
trota  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentaiy  on  the  personal  estate  of  Cora  Livingston  Bar« 
nard  Mercer,  fate  of  the  District  of  Columbia,  decotsed. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  dav  of  February 
next ;  they  may  otherwise  by  law  be  excluded  fhnn  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  February,  1888. 
10  RICH*D  VARICK  DbWITT. 

Executor  of  the  last  will  and  testament  of 
Cora  L.  B.  Mercer. 

No.  2998.  Ad.  D.  13.  James  Lowndes,  Proctor,  1605  Pa.  / } 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  March,  1888. 

Clara  A.  Engelhardt) 

V.  S  No.  11,019.    Docket  28. 

Frank  Engelhanft.  j 
On  motion  of  the  plaintiff,  by  Mr.  Leon  Tobrlner,  her 
solicitor,  it  is  ordered  that  the  defendant,  Frank  Engelnardt, 
cause  bis  appearance  to  be  entered  herein  on  or  before  the 
first  rule-da^  occurring  fortv  days  after  this  dav ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  an  absolute  divorce  on 
the  ground  of  desertion  and  adultery. 
By  the  Court.  W.  8.  OOX,  Justice,  Ac 

True  copy.    Test:  R.  J.  Mmos,  Clerk,  Ac. 

11  By  M.  A.  Clancy,  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Burineos. 
March  9th.  1888. 

In  the  matter  of  the  Estate  of  Ann  Jones,  late  of  Washing- 
ton City,  D.  C,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Teatimentary  on  the  estate  of  the  said  de- 
ceased has  this  day  been  made  by  Samuel  C.  Palmer. 

Ail  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  30th  dav  of  March  next,  al  11  o'clock 
a.  m..  to  show  cause  why  the  said  Will  and  four  Codicils 
thereto  annexed  should  not  be  proved  and  admitted  to  Pro- 
bate and  Letters  Testamentary  on  the  estate  of  the  said  de- 
ceased should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  cnce  a  week  for 
thrive  weeks  in  the  Washington  Law  Reporter  previous  to^ 
the  said  day. 

By  the  Court.  W.  S.  OOX,  Justice. 

11       l^est :  DORSET  CLAGETT,  Register  of  Wills. 

H.  O.  &  R.  Claughton,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Bosineas. 
March  0,1888. 

In  the  case  of  SalHe  Shea,  Administratrix  of  PhlUp  Shea,  de- 
ceased, the  Administratrix  aforesaid  has,  with  the  approval 
of  the  Court,  appointed  Friday,  the  80th  day  of  March,  A. 
D.  1888,  at  11  o'clock  a.  m.,  for  making  payment  and  distri- 
bution, under  the  Court's  direction  and  control ;  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
or  a  residue  aie  hereby  notified  to  attend  in  person  or  by 
agent  or  attorney  duly  authorized,  with  their  claims  again^ 
the  estate  properly  vouched ;  otherwise  the  Administratrix 
will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 

the  said  day.  

U       Test:       DORSEYCLAGETT,Res^8ter of  Wills. 

No.  M7.    Ad.  D.  9.    Edwards  &  Barnard,  Proctors. 
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AirrORI^JKYS-AX.I^A^W. 


WASHINGTON,  D.  a 
1  BERT,  WILLIAM  8TONB, 


408  Fifth  St.  n.  w. 


'DlSf  A^  W.  PEIBCB, 

825  F  St.  n.  w. 

nLAIB,  JOHN  a. 

1420FSt.n.w. 

■pvUMONT,  N^ 

829  F  St.  n.  w. 

-pDWABDS  A  BABNARD, 

600  5th  St.  n.  w. 

ILfACKBY,  FRANKLIN  H., 

606  D  St.  n.  w. 

O  AYILLB,  JAMBB  H^ 

1419FSt.n.w. 

CALIFOBNIA. 

VfcCALLIfirrKR.  WARD,  Jr., 

ifX                               490  Montgomery  St.,  San  Francisco. 

COLORADO. 
•pvUNN,  GEORGE, 

Denver. 

GEORGIA. 

TTARBIEON  A  GILBERT. 

Jl                                  Gate  City  Bank  Bnllding,  Atlanta. 

KANSAS. 
'TVOUGLASS,  GEORGE  L., 

Wichita. 

MINNESOTA. 
TTEATH,  HARTWELL  P., 

St.  Panl. 

NEBRASKA. 

|-VFFUTT,  CHARLES, 

\J                                               Pazton  Bnildinff,  Omaha. 

OHIO. 

WING.  GEORGE  C, 
f  T                                89  EucUd  Ave.,  Room  8,  Cleveland. 

AP(SO^  S.  XAVI^R, 

CoBmisdoner  of   Deeds,  Notary    Pablic    and 
U.  S.  Commissioner, 

1224  P  St  N.  W.  Washington,  D.  0. 

Attorney  for  Mercantile  OoUecting  Agency. 


BUDDY'S   JUSXICB, 

|4  per  ToL    For  sale  at  the  WashinRton  Law  Reporter  Office. 
A  Mantial  of  the  Laws  of  the  District  of  Colombia,  ft-om 
its  organization,  with  notes  of  decisions  and  references,  by 

CHARLES   &  BUNDT, 

CMMBitsiwMr  of  Deeds  far  all  the  States  and  Territories, 

VOTABT  PUBUO,  U.  8.  COMlOSSIOirBB  AND  JUSTIOB  OP  THB  PBACE 

468  La.  Ave.      (Opp.  City  HaU)       Washington,  D.  C. 

9^  All  papers  for  record  or  nse  in  other  States  shonld  be 
acknowledged  before  a  Commissioner  of  Deeds  in  this  District 
before  beingsent.  «  88 


JOHN    H.   TOORHEESy 

ATTORNBY-AT-IiA^W, 
Solfeitor  of  Patents  and  Counsel  in  Patent  Cases. 

PRACnCBS  BEFORB  THB 

Gi^toAL  Land  Oppicb  and- Court  op  Claims. 
Si  Qond  Kdg.,  cor.  9th  &  F  Sts.,  Washington,  D.  C.     7 


BALDWIN,  HOPKINS  &  PEYTON, 

Attorneys  at  Law,  Solicitors  of  Patents^  and 
Counselors  in  Patent  Causes^ 

25  Grant  Place,  'Washinsrton,  D.  O. 
Estahlished  1859.    P&tent  Business  Exdnsiyely.     4 


National  UniTersity  ILsrw  Scliool. 

Pbb8*t,  Hoir.  ARTHUR  MAC  ARTHUR, 

Late  Associate  Jostice  Sapreme  Court  DisUict  of  Columbia 

LBCTURBRS: 

Hon.  SAM'L  P.  MILLER, 

Associate  Justice  Supreme  Court  U.  S. 

International  Law. 

Hon.  W.  R.  WEBB. 

Federal  Jurisprudence  and  Practice. 

H.  O.  CLAUGHTON,  Esq. 

Common  Law  Pleading,  Evidence,  Equity  Pleading  and 

Practice,  Commerdal,  Maritime,  and  Criminal  Law. 

JAMES  SCHOULER,  Esq. 

Bailments  and  Domestic  Relations.* 

EUGENE  CARUSI,  Esq. 

Real  and  Personal  Property,  Contracts,  Negotiable  Instni- 

ment., 

OHAS.  S.  WHITMAN.  Esq. 
Patent  Law  and  Practice. 
JUDGES  OP  THB  MOOT  COURT: 
EUGENE  CARUSL  Esq.,      I  C^AS.  8.  WHITMAN,  Esq., 
Law  and  Equity  Cases.       |  Patent  Cases. 

School  opens  Oct.  8, 1887.  For  information,  address  O.  W. 
Bushnell,  Treas.,  or  E.  D.  Carast,  Sec,  1006  Fst.  n.  w.,  Wash^ 
ington,  D.C.  87 


Book  and  Job  Printins:. 


THE  LAW  REPORTER  COMPANY 
hega  to  inform  the  profesefion  that  it  has 
recently  added  to  its  plant  a  ftill  supply  of 
new  Job  Type,  new  Presses,  and  every  ap- 
pointment of  a  first  class 

JOB  PRINTING  OFFICE, 

which  will  be  under  the  supervision  of  Mr. 
W.  F.  Roberts,  one  of  the  most  skilftil  and 
artistio  Printers  in  this  city.  It  is  therefore 
prepared  to  execute  Briefis,  Records,  Blanks 
and  Books  in  the  higrhest  style  of  the  art. 

The  Company  solicits  the  patronagre  of 
the  profession,  and  eruarantees  neat  and 
aocu^te  work,  promptly  delivered,  at  rea- 
sonable prices. 

Estimates  furnished  on  application. 
DAVID  M.  OLrrVBllLy 
Q«neral  Manager. 
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Vataable  Law  Books, 


IN 


Maddook's  Chancery,  vols.  1,  2. 

GOOD   CONDITION.    ^M^^^u^r""'' 


Lon^  on  Sales  of  Pemsoal  Property. 
Louisiana,  1  to  10  Martin. 
LovelasB  on  Wills. 


Abbott's  National  Digest,  vols.  1,  ^  3,  4^  5,  1867 

to  1872. 
Abbotf  s  U.  S.  Practioe,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1^  3, 1874,  bound ;  vol.  4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  voL 

II,  1876. 
Atkins*  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  8,  4,  6,  6,  7. 

Barbour  on  Set-off. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

BrackenHdge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice— latest. 

Burge  on  Suretyship. 

Chitty's  English  Digest.    * 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1865. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
Digest  of  Laws  of  U.  a.  Brightly,  1789  to  1857, 

1857  to  1865,  1857  to  1869,  DupUcate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Quarantees. 

Foster  on  Scire  Facias,  1857. 

Gilbert  on  Devises. 

Graham  on  New  Triala 

GreenleaPs  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 


Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronaux, 


Landlord  and  Tenant  (Sloane),  1878. 

Laws  1859-60. 

Law  Reports  (English),  vols.  1  to  16,  inclusive, 

1867-69. 
Law  of  Nations  VatteL 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


New  York  Rev.  Stats.,  vols.  1,  2,  3.,  5th  ed. 

Orphan's  Court  ManuaL 
Oldham  &  White's  Digest^  1  vol. 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1857,  Duplicates. 

Penal  Code  of  1857  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railwav  Law  (Bonner),  1878. 

Ray's  Medical  Jurisprudence  of  Insanity,  1868. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

SeatcHi's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1845.. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870, 1873. 
S¥^bome's  Treatise  on  Wills,  vols.  1,  2,  3. 

The  Reporter,  Houghton.  Osgood  &  Co.,  vols. 

5,  6,  7,  8,  bound;  vols.  9  to  20,  inclusive, 

unbound. 
The  Transcript,  1873,  3  vols.,  published  in  New 

York. 
Treatise  on  Equity,  Fonblanques. 
Treatise  on  Insamty,  Prichard. 

U.  a  Stats,  at  Large,  vol&  1,  2,  3. 

U.  S.  Stats,  at  Large,^1861  to  1863,  and  1863  to  1867 
2  vols.,  G.  P.  Sanger. 

U.  S.  Digest,  Abbott,  vgL  1,  A  to  C,  2  copies; 
voL  ^  D  to  L.,  2  copies;  voL  3,  M  to  Y ,  2 
copies ;  vol.  5,  Sup.,  F  to  M,  1  copy.  These 
annuals,  viz.:  vol.1  to  8.  (duplicates);  9  to 
17,  single,  with  1  voL,  luble  of  Cases  and 
Equity  Digest,  voL  2. 

Warren's  Duties  of  Attorney^  1870. 
Watkins  on  Descents. 
Wellford's  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  Executors,  &a,  voL  2,  Thobaolfs 
Notes. 

For  sale  at  the  Offlceof  the  Washingfton 
Law  Reporter.  Orders  for  Law  Books  promptly 
filled  at  current  prices.    Address 

THE  WASHINGTON  LAW  REPORTER, 

608  £  St.  H.  W.,  WaOdagUfa,  D.  €• 
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ESTABLISHED  1874. 

Wic.  Stonb  Abhbt,      -       .       -       .       Editor 
VouXVL No.  13 


WASHINGTON,  a  a 


1[AIICI28,1888 


THE  LATE  OH  I  UK  JTJSTIC?R 

The  first  term  of  the  Supreme  CJourt  of  the 
United  States  was  held  in  the  city  of  New  York, 
beginning  in  February,  1790.  Within  two  years 
of  its  centennial  died  its  seventh  Chief  Justice, 
officially  and  by  statute  designated  the  Chief 
Justice  of  the  United  States. 

Morrison  Remich  Waite,  the  son  of  a  dis- 
tingoished  lawyer  who  became  the  Chief  Jus- 
tice of  Connecticut,  was  bom  at  Lyme,  in  that 
State,  NoTember  29,  1816.  He  graduated  at 
Yale  of  the  class  of  1837  with  Senator  Evarts, 
Edwards  Pierrepont,  the  younger  Silliman, 
and  other  distinguished  men.  '  It  is  said  he  be- 
gan his  studies  in  his  father's  law  office;  was 
married  September,  1840,  to  Amelia,  daughter 
of  Samuel  Selden  Warner,  of  Lyme,  and  re- 
xnoTed  the  same  year  to  Maumee,  near  the 
mouth  of  Uie  river  of  that  name,  Lucas  county, 
Ohio,  where  he  was  admitted  to  the  bar  and  be- 
gan Uie  practice  of  the  law  with  Samuel  Young 
as  his  senior.  The  firm  soon  removed  to  the 
rising  town  of  Toledo,  at  the, river's  mouth, 
which,  nearly  equidistant  between  Cleveland 
and  Detroit,  soon  became  one  of  the  active  lake 
ports. 

The  State  was  rapidly  emerging  from  the 
wide  ruin  of  1837,  and  taking  on  the  better  usages 
of  the  older  Eastern  States  in  business  methods 
and  finance.  The  commerce  of  the  lakes  soon 
became  in  importance  a  thing  of  wonder  to 
strangers.  Congress  extended  the  maritime 
laws  to  the  lakes,  divided  Ohio  into  two  dis- 
tricts, with  a  court  at  Cleveland.  The  bar  of 
Northern  Ohio  was  early  distinguished  for 
learning  and  hard-headed  ability.  Eloquence, 
oratory,  were  not  cultivated.  The  law,  the  logic, 
of  Ep&kal  pleading,  of  sinewy  argumentation 
were  much  patronized.  The  young  barrister 
found  the  field  ftiUy  occupied  and  the  compe- 
tition dose  and  sharp. 

It  is  saying  much  for  him  that  at  this  bar  his 
rise  was  rapid  and  permanent.  He  was  soon  in 
possession  of  important  maritime  cases;  and 
later  became  the  adviser  of  railroad  companies, 
api>earing  in  most  of  the  courts  along  the  lake 
line  from  Cleveland  to  Detroit,  as  in  many  of 
the  larger  inland  shire  towns. 


The  Whig  party,  oftener  in  the  ascendency  in 
the  State,  was  put  in  a  hopeless  minority  by  the 
phenomenal  rise  of  the  Freesoil  party  of  the 
Western  Reserve  in  1848.  That  region  (the 
eleven  northeast  counties,  including  Lucas), 
four-fifths  Whig,  became  two-thirds  Freesoil 
in  a  day.  Mr.  Waite,  a  Whig,  was  by  nature 
conservative,  and  remained  with  his  party. 
His  personal  popularity  was  such  that,  being 
pushed  forward  unwillingly  at  the  State  elec- 
tion of  1849,  he  was  easily  elected  as  a  Whig  to 
the  Ohio  House  of  Representatives.  The  House 
for  ability  ranked  high,  and  Mr.  Waite  was  at 
once  recognized  as  one  of  the  ablest  men  of 
that  body. 

The  Whig  party  disappeared  in  1852,  and  he 
necessarily  became  a  Republican  of  the  thought- 
fill  class,  in  1856. 

In  1862  he  was,  contrary  to  his  wish,  a  can- 
didate for  Congress  against  General  Ashly, 
whose  course  in  the  House  lost  him  the  confi- 
dence of  many  of  that  Congressional  district. 

The  Democrats  had  a  candidate  in  the  field, 
and  although  Mr.  Waite  had  a  large  majority 
over  both  of  his  competitors  in  the  city  of 
Toledo,  he  fkiled  of  election.  A  most  earnest 
supporter  of  the  war,  he  declined  a  seat  on  the 
bench  of  the  Ohio  Supreme  Court  and  remained 
in  the  active  practice  of  law,  in  which  he  had 
for  years  ranked  with  the  most  eminent,  as  with 
the  best-known  lawyers  of  the  State.  Certainly 
he  had  no  superiors  and  few  equals. 

In  the  autunm  of  1871  he  was  appointed  one 
of  the  three  counsel — Messrs.  Cushing,  Evarts, 
and  Waite — to  conduct  the  great  cause  of  the 
United  States  vs.  Great  Britain,  to  recover  the 
Alabama  claims  before  the  international  arbi- 
tration of  Geneva  in  1872.  His  argument  on 
one  of  the  main  points,  the  coaling  by  the  rebel 
cruisers  in  British  ports,  was  conclusive  of  the 
case  and  secured  for  him  more  fame  in  Europe 
than  in  his  own  country,  where  until  then  he 
was  unknown  out  of  his  own  State. 

Resuming  his  profession  on  his  return  home, 
he  was  elected  to  the  convention  for  revising 
the  State  constitution,  which  sat  in  1873,  of 
which  he  was  unanimously  made  the  president. 
While  filling  this  position,  to  his  surprise,  his 
name  was  sent  to  the  Senate  by  President  Grant 
to  succeed  Salmon  P.  Chase  as  the  Chief  Justice 
of  the  United  States. 

It  is  said  that  while  stationed  at  Detroit 
Captain  Grant  strayed  into  court  one  day 
where  Mr.  Waite  was  trying  a  case,  and  carried 
away  a  lasting  impression  of  the  young  lawyer's 
strength  and  vigor.  Confirmed,  the  new  chief 
was  inducted  into  office  March  4,  1874,  and 
within  the  year,  during  which,  on  motion  of 
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Caleb  Gushing,  he  was  admitted  to  the  bar  of 
the  court  He  entered  at  once  upon  his  high 
duties,  the  head,  in  fact,  as  by  the  Constitution, 
of  the  national  tribunal.  Then  in  his  fifty- 
eighth  year,  of  perfect  health  and  unimptdred 
vigor,  he  gave  himself  at  once  unreservedly  to 
the  vast  business  of  his  court,  and  so  entirely, 
that,  to  those  ftuniliar  with  the  .soundness  and 
strengrth  of  his  frame  and  constitution,  his  death, 
largely  due  to  his  great  labors,  seems  untimely. 

A  casual  examination  of  the  United  States 
Reports,  beginning  in  volume  19  of  Wallace  and 
running  through  the  36  or  37,  since  produced, 
will  show  that,  while  he  decided  all  the  numer- 
ous and  various  motions,  everything  pertaining 
to  the  working  process  of  the  oourt,  frequently 
involving  questions  of  the  greatest  importance 
and  difficulty,  he  pronounced  opinions  in  as 
many  cases  as  any  of  his  hard- working  associates. 
Few  men  had  liurger  capacity  for  the  best  judi- 
cial labor. 

The  Chief  Justice  was  distinguished  by  vigor, 
force,  and  strength  alike  of  person,  character,  and 
intellect.  Of  fair  height,  broad-shouldered, 
well-made  form,  surmounted  with  a  large,  finely 
molded  head  well-borne,  a  noble  brow,  large, 
remarkably  fine  eyes,  well-featured,  he  was 
everywhere  an  observed  figure.  With  a  clear, 
sonorous,  ringing  voice,  seldom  raised  above 
good  conversational  pitch,  easily  heard,  as  a 
lawyer,  an  advocate,  he  was  distinguished  by 
the  clearness  with  which  he  saw  the  central  con- 
trolling point  of  a  case,  the  strength  and  cei*- 
tainty  with  which  he  grasped  it,  and  the  direct- 
ness and  force  with  which  he  unfolded  and  pre- 
sented it  to  courts  and  juries.  Colloquial  in  voice 
and  manner,  not  a  declaimer,  never  too  fluent, 
without  fancy  or  imagination,  never  indulging 
in  humor  or  attempting  wit,  which  he  keenly 
appreciated  in  others,  he  was,  by  manly  direct- 
ness, clearness,  and  force,  successful  with  juries 
and  always  a  dangerous  opponent  before 
courts.  Learned  in  the  best  sense,  he  certainly,  in 
this  respect,  stood  well  with  his  predecessors. 
Widely,  deeply,  well-read  in  the  law,  quick,  ajid 
retentive,  all  his  acquirements  were  for  use 
only— never  for  show— and  if  men  were  never 
arrested  by  a  rare  stroke  of  genius  or  a  masterly 
reach  of  learning  they  never  in  any  exigency 
found  him  unequal  to  its  utmost  demands. 

His  decisions  are  marked  by  the  directness 
with  which  he  opened  his  way  to  the  heart  of 
his  case,  the  certainty  of  his  grasp  of  it,  and  the 
clearness  and  brevity  with  which  he  disposed  of 
it  Seemingly  not  very  learned,  the  organ  of 
his  court,  consciously  speaking  law,,  why  need 
he  trouble  himself  with  what  lesser  courts  and 
smaller  judges  may  have  said  of  the  matter  in 


hand?    Try  to  wear  their  old  dotheo,  all  to 
small. 

Why  should  he  affect  the  cheap  learning  of 
much  quotation  and  fortification  ?  Not  a  creative 
judge,  in  the  sense  that  Marshall  and  Mansfield 
were,  he  was  always  equal  to  every  case,  with  a 
never-exhausted  reserve  of  strength  and  power. 
Long  underestinukted  as  a  jurist^  by  the  steady 
wear  of  years  he  so  grew  upon  the  esteem  of 
men  as  to  be  held  the  fit  successor  of  the  illus- 
trious judges  who  presided  in  the  court  before 
him.  Hie  fkme  is  to  grow  rather  than  diminish 
with  the  years.  In  administrative  ability,  .the 
practical  business  tact  which  enables  men  to 
govern  and  to  do  things,  he  probably  became  the 
first  of  Chief  Justices. 

His  mind,  all  his  faculties,  were  under  the 
guidance  of  that  rare  gift,  common  sense,  that 
which  enables  the  few  to  instinctively  reach  con- 
clusions to  which  the  common  mind  of  intelli- 
gent men,  after  many  sittings  and  shifUngs,  ulti- 
mately arrives,  a  judgment  not  to  be  reversed. 
This  was  his  good  genius,  and  never  for  a  mo- 
ment deserted  him..  This  rare  power  of  dis- 
criminating and  combining  the  essences  and 
meanings  of  many  things,  which  men  call  judg- 
ment, was  eminently  his. 

Of  the  frankest  and  most  cordial  manners, 
the  dignity  and  fine  bearing  of  the  Chief  Justice 
sat  easily,  and  were  the  gift  of  nature,  little 
modified  by  his  exalted  position.  To  attempt  a 
descriptive  inventory  of  his  many  and  high 
qualities— so  much  courage,  truth,  reverence, 
soul— would  be  to  reduce  him  to  abstract  proiK>- 
sitions  or  make  him  a  theme  of  meaningless  adu- 
lation. Of  a  fine,  sinewy,  virile  strain  of  men, 
himself  one  of  the  most  manly,  it  would  seem 
that  most  of  the  best  qualities  of  his  race  came 
to  him,  in  large  measure,  modified  and  improved 
by  his  surroundings.  A  rarely  endowed,  rarely 
fortunate  man,  never  self-seeking,  sought  when 
wanted,  doing  well  all  the  work  that  came  to 
his  hands,  doing  best  of  all  that  of  the  highest 
position  attainable  in  this  our  Western  World — 
doing  it  so  well  that  he  not  -only  vindicated  the 
fortune  that  elevated  him,  but  by  his  presence, 
his  labors  in  it,  he  added  sanctities  and  securi- 
ties to  the  place,  if  any  were  needed,  to  preserve 
it  from  the  soiling  presence  of  the  unworthy. 

Of  him  it  may,  without  hyperbole,  be  said 
that  even  his  casual  presence  irL  any  place,  for 
the  time,  made  it  better. 

His  wholly  unexpected  demise  at  his  residence 
was  a  great  shock  to  the  American  world.  It 
was  a  great  shock  to  the  English  world,  where 
he  was  personally  well  known,  honored,  and  ad- 
mired. There  was  much  in  his  person,  intellect^ 
and  career  to  attract  the  attention  and  admira- 
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tion  of  Englishmen,  American  in  every  fiber 
tbongh  he  was. 

The  bride  of  his  youth  survives  him.  Two 
sons  and  a  daughter  inherit  his  name  and  fkme. 
Mrs.  Waite  and  the  young  lady  are  greatly  en- 
deared to  the  people  of  Washington,  to  whom 
the  sons  are  strangers. 

In  his  death  every  member  of  the  Supreme 
Court  bar,  every  acquaintance  of  his,  lost  a  per- 
sonal Mend.  The  loss  is  national,  and  fittingly 
the  nation  mourns  it. 

The  President  by  proclamation  announced  it 
The  two  Houses  of  Congress  took  action  worthy 
of  the  event,  as  did  the  bar  of  the  Supreme 
Court  T^ese  ceremonies,  however  fitting  and 
imposing,  are  rather  for  the  daily  press  to  no- 
tice. 

It  is  our  purpose  to  present  a  sketch,  however 
fknlly,  of  a  really  great  lawyer  for  lawyers,  of 
one  whose  achievements  were  wholly  within  the 
ranks  of  the  bar,  showing  what  the  law  can  do 
for  an  able,  hard-working,  high-minded,  pure- 
hearted,  clean-living,  God-reverencing  man, 
and  what  he  may  accomplish  with  it  for  his  na- 
tion as  for  individuals  His  fame  is  a  beauti- 
fVil,  enduring  structure,  with  purest  intent  and 
cleanest  hands  quarried  f^om  the  mines  of  the 
law — every  stone  quarried,  cut,  and  fitted  with 
infinite  labor  and  care—an  edifice  with  single- 
ness of  heart,  built  and  dedicated  to  the  admin 
istzation  of  practical  Justice,  under  the  best 
lights  which  men  may  receive,  and  which  the 
real  lawyer  alone  can  ftdly  appreciate. 

A.  G.  R. 

SUPREME  COURT  OF  THE  UNITED  STATES. 

Bbportkd  by  Wm.  Stokb  Absrt. 

THE  PACIFIC  NATIONAL  BANK  OF  BOS- 
TON, by  PETER  BUTLER,  Receiver,  Plain- 
tiff  in  Error, 

V. 

GEORGE  MIXTER,  HENRY  M.  WHITNEY, 
and  DANIEL  L.  DEMMON. 


PETER  BUTLER,  Receiver  of  the  Pacific  Na- 
tional Bank,  Appellant, 

V. 

LEWIS  COLEMAN,  JOHN  SHEPARD, 
QEORGE  MIXTER,  LUCY  E.  PRESCOTT, 
Executrix  of  Calvin  B.  Prescott,  deceased : 
HENRY  M.  WHITNEY,  and  DANIEL  L. 
DEMMON. 

Decided  February  20, 1888. 
Section  5242  E.  S.  U.  S.  forbids  the  issuing  from 
a  State  court  of  an  attachment  before  finiU  judg- 
ment against  a  national  bank ;  and  as  the  power 
of  tie  ciicoit  courts  of  the  United  States  is  lim- 
ited under  section  915  R.  S.  U.  S.  to  the  powers  of 
the  State  courts  in  cases  of  attachment,  it  follows 
that  neither  haye  the  circuit  courts  the  power  to 
I  the  writ. 


Such  a  writ,  if  issued,  is  absolutely  void,  and  the  bond 
given  to  secure  is  dissolution  is  also  equally  void. 

Where  an  attachment  is  valid,  but  the  bond  given  is 
not  in  all  respects  sucli  as  the  statute  requires,  it  may 
nevertheless  be  held  gtKxl  as  a  common-law  bond, 
because  exc*cuted  for  a  ^oo<l  consideration  and  the 
object  for  which  it  was  given  has  been  accom- 
plished. 

But  where  there  is  no  lawful  authority  to  issue  the 
writ  there  is  no  authority  to  take  the  bond.  It  is 
consequently  neither  good  under  the  statute  nor  at 
common  law,  because  there  is  no  foundation  tosup> 
port  it. 

A  suit  in  equity  may  be  sustained  to  prevent  the 
vexation  of  two  proceedings  on  a  matter  which  may 
be  settled  by  a  single  suit. 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

Appeal  firom  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

A.  A.  Ranney  for  plaintiff  in  error. 

Hbnby  Wheeleb,  H.  C.  HurcHiNGeL  A.  D. 
Foster,  Joshua  D.  Bell,  Moorfield  Story, 
and  Richard  Stone  for  defendants  in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opinion 
of  the  court. 

All  of  these  cases  iuTolve  the  same  general 
question,  and  they  may  properly  be  considered 
and  deciaed  together.  From  the  records  it  ap- 
pears that  the  Pacific  National  Bank  of  Boston 
was  an  association  for  carrying  on  the  business  of 
banking,  organized  under  the  national-bank  act 
On  the  20th  of  November^  1881,  it  became  em- 
barrassed and  was  placed  m  charge  of  a  bank 
examiner,  in  whose  control  it  remained  until 
March  18,  1882,  when  its  doors  were  opened  for 
business  with  the  consent  of  the  Comptroller  of 
the  Currency. 

By  statute,  in  Massachusetts  civil  actions  are 
beeun  by  original  writ,  which  "may  be  framed 
either  to  attach  the  Roods  or  estate  of  the  defend- 
ant^ and,  for  want  thereof,  to  take  his  body ;  or 
it  may  be  by  original  summons,  with  or  without 
an  order  to  attach  the  goods  or  estate."  Pub. 
Stat  of  Mass.  1882,  c.  161,  sees.  13,  14.  '*AU 
real  and  personal  estate  liable  to  be  taken  on 
execution  .  .  .  may  be  attached  .upon  the 
original  writ  in  any  action  in  which  debt  or 
damages  are  recoverable,  and  may  be  held  as 
Eecurity  to  satisfy  such  judgment  as  the  plain- 
tiff may  recover."  Sec.  88.  **A  person  or  cor- 
poration whoce  gocds  or  estate  are  attached  on 
mesne  process  in  a  civil  action  may,  at  any  time 
before  final  judgment,  dissolve  su&  attachment 
by  giviuK  bond  with  sufiQcient  sureties,  .  .  . 
with  condition  to  pay  to  the  plaintiff  the  amount, 
if  any,  that  he  may  recover  within  thirty  days 
after  the  final  judgment  in  such  action."  Sec. 
122. 

At  the  time  the  bank  resumed  business  it  was 
indebted  to  Georee  Mister  in  the  sum  of  |15,000 ; 
to  Henry  M.  Whitney  aleo  in  the  sum  of  $16,000: 
to  Daniel  L.  Demmon  in  the  sum  of  t25,000 ;  and 
to  Calvin  B.  Prescott  in  the  sum  of  |6,000. 

On  the  24th  of  March,  1881,  Mixter  and  Pres- 
cott each  began  a  suit  against  the  bank  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts,  by  writ  directing  an  at- 
tachment^ to  recover  the  amounts  due  them 
respectively.    Demmon  also  began  a  suit  in  the 
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same  court  and  in  the  same  way  on  the  28th  of 
March  to  recover  the  amount  due  him,  and 
Whitney  another  on  the  28th  of  April  upon  the 
claim  in  his  favor.  At  the  time  these  suits  were 
begun  the  bank  had  money  on  deposit  to  its 
cr^it  in  the  Maverick  National  Bank  and  in  the 
Howard  National  Bank,  and  the  necessary  steps 
were  taken  to  subject  these  deposits  to  the  at- 
tachments which  were  issued  in  the  several 
suits. 

The  bank  arranged  with  Lewis  Coleman  and 
John  Shepard  to  become  its  sureties  upon  bonds 
to  dissolve  attachments  in  any  actions  that 
might  be  brought  against  it,  and  placed  in  their 
hands  a  certificate  of  deposit  in  the  Maverick 
National  Bank  for  |100,000,  to  be  held  as  their 
protection  against  all  liabilities  which  should  be 
thus  incurred.  This  certificate  was  afterwards 
exchanged  for  $121,000  of  the  bonds  of  the  Nan- 
tasket  Company,  $20^000  of  the  bonds  of  tiie 
Toledo,  Delphos  and  Burlington  Railroad  Com- 
panv,  and  |15,000  of  the  bonds  of  the  Lebanon 
Springs  Railroad  Company. 

Immediately  after  each  of  the  attachments  in 
the  above  actions  had  been  made  the  bank  exe- 
cuted a  bond  to  the  plaintiff  in  a  penal  sum 
suited  to  the  amount  of  the  claim,  with  Cole- 
man and  Shepard  as  its  sureties,  reciting  the  at>- 
tachment,  and  that  the  bank  **  desires  to  dis- 
solve said  attachment  according  to  law,"  and 
conditioned  to  be  void  **  if  the  Pacific  National 
Bank  of  Boston  shall,  within  thirty  days  after 
the  final  Judgment  in  the  aforesaid  action,  pay 
to  the  plaintiff  therein  named  the  amount,  if 
any,  which  he  shall  recover  in  such  action." 
Upon  the  execution  of  the  bond  in  each  case  the 
attachment  was  dissolved. 

After  this  the  bank  closed  its  doors  a  second 
time,  and  on  the  22d  of  May,  1882,  a  receiver 
was  appointed  by  the  Comptroller  of  the  Cur- 
rency in  accordance  with  the  provisions  of  sec- 
tion 5234  of  the  Revised  Statutes,  and  at  once 
took  possession  of  its  assets  and  proceeded  to 
wind  up  it€  affairs. 

When  the  receiver  was  appointed  he  found 
the  several  suits  which  had  been  commenced 
still  pending.  In  the  cases  of  Mixter,  Whitney, 
and  Demmon  he  appeared,  answered  for  the 
bank,  filed  motions  to  discharge  the  attach- 
ments and  motions  to  dismiss  the  suits.  His 
motions  were  all  overruled,  and,  his  defenses 
not  being  sustained,  Judgments  were  rendered 
against  the  bank  in  each  of  the  cases  for  t^e 
amounts  found  to  be  due  the  several  plaintifis 
respectively.  For  the  review  of  the  action  of 
the  court  in  these  cases  the  writs  of  error  which 
are  now  under  consideration  were  brought. 

The  suit  of  Prescott  still  remains  undisposed 
of  in  the  Circuit  Court 

Failing  in  his  motions  and  in  his  defenses  at 
law,  the  receiver  filed  a  bill  in  equity  in  the 
Circuit  Court  against  the  several  attaching 
creditors  and  the  sureties  on  the  bonds  given 
to  dissolve  the  attachments,  the  object  of  which 
was  to  reduce  to  his  possession  tine  securities 
which  were  held  by  the  sureties  for  their  pro- 
tection against  liability  and  to  restrain  the 
several  attaching  creditors  ftrom  enforcing  the 
attachment  bon<£  on  the  ground,  among  ouiers, 
'^that  the  attachments  made  in  said  actions 
were  unauthorized,  illegal,  and  void."  This 
bill  was  dismissed  by  the  Circuit  Court  (22  Fed. 


Rep..  694),  and  from  that  decree  the  appeal; 
whicn  is  now  one  of  the  subjects  of  considera- 
tion, was  taken. 

In  the  view  we  take  of  the  case  the  most  im- 
portant question  to  be  considered  is  whether  an 
attachment  can  issue  against  a  national  bank 
before  Judgment  in  a  suit  bejgun  in  the  Circuit 
Court  of  the  United  States.  Section  5242  of  the 
Revised  Statutes  of  the  United  States  contains 
this  provision :  **  No  attachment,  injunction,  or 
execution  shall  be  issued  against  such  associa- 
tion or  its  property  befbre  final  Judgment  in 
any  suit,  action,  or  proceeding,  in  any  State, 
county,  or  municipal  court."  The  original 
national-bank  act  contained  nothing  of  this 
kind,  but  the  prohibition  first  appeared  in  the 
act  of  March  3,  1873  (c.  269,  sec.  2,  17  Stat,  603), 
as  a  new  proviso  added  to  sec.  57  of  the  act  of 
June  Sj  1864  (c.  106,  13  Stat,  118).  That  section 
was  onginaUy  as  follows : 

**  That  suits,  actions,  and  proceedings  against 
any  association  under  this  act  may  be  had  in 
any  circuit,  district,  or  territorial  court  of  the 
United  States  held  within  the  district  in  which 
such  association  may  be  established,  or  in  any 
State,  county,  or  municipal  court  in  the  counter 
or  city  in  which  said  association  is  located, 
having  Jurisdiction  in  similar  cases:  Provided^ 
however.  That  all  proceedings  to  enioin  the 
Comptroller  under  this  act  shall  be  nad  in  a 
circuit,  district,  or  territorial  court  of  the  United 
States,  held  in  the  district  in  which  the  associa- 
tion is  located." 

The  amending  act  was  as  follows : 

"That  section  57  ...  be  amended  by 
adding  thereto  the  following :  ^And  provided 
further  J  That  no  attachment,  injunction,  or 
execution  shall  be  issued  against  such  associa- 
tion, or  its  property,  before  final  judgment  in 
any  such  suit,  action,  or  proceeding  in  any  State, 
county,  or  municipal  court.'  " 

Section  52  of  the  original  national-bank  act 
was  as  follows : 

**  That  all  transfers  of  the  notes,  bonds,  bills 
of  exchange,  and  other  evidences  of  debt  owing 
to  any  association,  or  of  any  deposits  to  its 
credit:  all  assignments  of  mortgages,  sureties 
on  real  estate,  or  of  Judgments  or  decrees  in  its 
favor ;  all  deposits  of  money,  bullion,  or  other 
valuable  thing  for  its  use,  or  for  the  use  of  any 
of  its  shareholders  or  creditors ;  and  all  pay- 
ments of  money  to  either,  made  after  the  com- 
mission of  an  act  of  insolvency,  or  in  contem- 
plation thereof,  with  a  view  to  prevent  the  ap- 
glication  of  its  assets  in  the  manner  prescribed 
y  this  act,  or  with  a  view  to  the  preference  of 
one  creditor  to  another,  except  the  payment  of 
its  circulating  notes,  snail  be  null  and  void." 
13  Stat,  115. 

This  was  evidently  intended  to  preserve  to 
the  United  States  that  "first  and  paramount 
lien  upon  all  the  assets  of  such  association" 
which  was  given  by  sec  47  as  security  for  the 
repayment  of  any  amount  expended  by  them  to 
redeem  the  circulating  note&  over  and  above 
the  proceeds  of  the  bonds  pledged  for  that  pur- 
pose, and  to  place  all  the  other  creditors  on  that 
equality  in  the  distribution  of  the  assets  of  an 
insolvent  bimk  which  was  clearly  provided  fbr 
in  sec.  50,  where  the  Comptroller  of  the  Cur- 
rency is  reauired  to  make  ratable  dividends  of 
the  proceeos  of  the  assets  of  the  assodatioii 
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realized  by  the  receiver  '*on  all  sach  claims  as 
may  have  been  proved  to  his  eatis&ction,  or  ad- 
iadicated  in  a  court  of  competent  Jurisdiction." 
National  Bank  v.  Ck>lby,  21  WalL,  m,  613. 

In  the  revision  of  the  Statutes  sec  •')2  of  the 
original  aot^  and  the  amendment  of  sec.  57 
adopted  in  1873,  relating  to  attachments  and  in- 
junctions in  State  courts,  were  re-enacted  as 
sec  5242,  the  amendment  of  sec.  57  being  put 
in  the  revision  at  the  end  of  what  had  been  the 
original  sec.  52.  As  the  Revised  Statutes  were 
first  adopted  the  proviso  of  sec.  67,  which  re- 
lated specially  to  proceedings  to  enjoin  the 
Comptroller,  was  re-enacted  as  sec.  736,  but  all 
the  rest  of  the  original  section  was  left  out. 
That  omission. was,  however,  supplied  by  the 
act  of  February  18, 1875  (c.  80,  18  Stat,  316,  320), 
which  re-enacted  it  as  part  of  sec  5198,  putting 
it  at  the  end  of  that  section  as  it  originally  stood 
in  the  revision. 

The  &ct  that  the  amendment  of  1873  in  rela- 
tion to  attachments  and  injunctions  in  State 
courts  was  made  a  part  of  sec  ~i242  shows  th^ 
opinion  of  the  revisers  and  of  Ck>ngre8S  that  it 
was  germane  to  the  other  provision  incorporated 
in  Uukt  section,  and  was  intended  as  an  aid  to 
the  enforcement  of  the  principle  of  equality 
among  the  creditors  of  an  insolvent  bank.  But 
however  they  may  be,  it  is  clear  to  our  minds 
that,  as  it  stood  originallv  as  part  of  sec  52 
after  1873,  and  as  it  stands  now  in  the  Revised 
Statutes,  it  operates  as  a  prohibition  upon  all 
attachments  against  national  banks  under  the 
autlMHity  of  the  State  courts.  That  was  evi- 
dently its  purpose  when  first  enacted,  for  then 
it  was  part  of  a  section  which,  while  providing 
for  suits  in  the  courts  of  the  United  States  or  of 
the  State,  as  the  plaintiff  might  elect,  declared 
in  express  terms  that  if  the  suit  was  b^un  in  a 
State  court  no  attachment  should  issue  until 
after  judgment  The  form  of  its  re-enactment 
in  the  Revised  Statutes  does  not  change  its 
meaning  in  this  particular.  It  stands  now,  as  it 
did  originally,  as  the  paramount  law  of  the  land 
that  attachments  shall  npt  issue  firom  State 
courts  against  national  banks,  and  writes  into 
all  State  attachment  laws  an  exception  in  fistvor 
of  national  bcmks.  Since  the  act  of  1873  all  the 
attachment  laws  of  the  State  must  be  read  as  if 
they  contained  a  provision  in  express  terms 
that  they  were  not  to  apply  to  suits  against  a 
national  bank. 

The  prohibition  does  not  in  express  terms 
refer  to  attachments  in  suits  begun  in  the 
circuit  courts  of  the  United  States ;  but  as  by 
jiec  915  of  the  Revised  Statutes  those  courts  are 
"not  authorized  to  issue  attachments  in  common- 
law  causes  against  the  property  of  a  defendant, 
except  as  *^  provided  by  the  laws  of  the  State  in 
whieh  such  court  is  held  for  the  courts  thereof;" 
it  follows  that,  as  by  the  amendatory  act  of 
1873,  now  part  of  sec  5242  of  the  Revised  Stat- 
utes, all  power  of  issuine  attachments  against 
national  banks  before  Judgment  has  been  elimi- 
nated fh>m  State  statuteei  there  cannot  be  any 
laws  of  the  State  providing  for  such  a  remedy 
on  wluch  the  circuit  courts  may  act.  The  law 
in  this  respect  stands  precisely  as  it  would  if 
there  were  no  State  law  providing  for  such  a 
remedy  in  any  case.  It  was  suggested  in  argu- 
ment that  the  prohibition  extended  only  to  the 
use  of  the  remray  by  State  courts,  and  that  the 


remedy  itself  still  remained  to  be  resorted  to  in 
the  courts  of  the  United  States.  But  we  do  not 
so  understand  the  law.  In  our  opinion  the 
effect  of  the  act  of  Ck>ngre88  is  to  deny  the  State 
remedy  altogether  so  far  as  suits  against  na- 
tional banks  are  concerned,  and  in  this  wa^  it 
operates  as  well  on  the  courts  of  the  United 
States  as  on  those  of  the  States.  Although  the 
provision  was  evidently  made  to  secure  equality 
among  the  general  creditors  in  the  division  of 
the  proceeds  of  the  property  of  an  insolvent 
bank,  its  operation  is  hy  no  means  confined  to 
cases  of  actual  or  contemplated  insolvency. 
The  remedy  is  taken  away  altogether  and  cannot 
be  used  under  any  circumstances. 

It  was  further  said  that  if  the  power  of  issuing 
attachments  has  been  taken  awajr  f^om  the  State 
courts,  so  also  is  the  power  of  issuing  injunc- 
tions. That  is  true.  While  the  law  as  it  stood 
previous  to  the  act  of  July  12,  1882  (o.  290,  sec 
4,  22  Stat,  163),  gave  the  proper  State  and  Fed- 
eral courts  concurrent  jurisdiction  in  all  ordi- 
nary suits  against  national  banks,  it  was  carefdl 
to  provide  that  the  jurisdiction  of  the  Federal 
courts  should  be  exclusive  when  relief  by  at^ 
tachment  or  injunction  before  judgment  was 
sought  Untal  the  act  of  1882  the  Federal  courts 
had  ample  authority  to  grant  injunctions  in 
proper  cases,  and  all  a  person  need  do  to  invoke 
that  authority  was  to  oring  his  suit  in  one  of 
those  courts.  Whether  since  the  act  of  1882 
this  remains  so  is  a  question  for  the  considera- 
tion of  Congress.  Some  amendment  to  existing 
legislation  may  be  necessary,  but  this  does  not 
shed  any  light  on  the  interpretation  of  the  old 
law.  The  mfficulty  arises  from  the  change  that 
has  been  made,  not  from  the  law  as  it  stood 
originally. 

We  are,  therefore,  of  opinion  that  the  attach- 
ments in  all  the  suits  were  illegal  and  void,  be- 
cause issued  without  any  authority  of  law. 
But  it  is  insisted  that  notwithstanding  this  the 
bonds  are  valid  and  may  be  enforced. 

It  is  undoabtedly  true  that  the  sureties  on  a 
bond  of  this  kind  are  estopped  from  setting  up, 
as  a  defense  to  an  action  for  a  breach  of  its  con- 
dition, any  irregularities  in  the  form  of  proceed- 
ing to  obtain  an  attachment  authorized  by  law 
which  would  warrant  its  discharge  upon  a 
proper  application  made  therefor.  As  the  pur- 
pose of  the  bond  is  to  dissolve  an  attachment 
its  due  execution  implies  a  waiver  both  hy  the 
defendant  and  his  sureties  of  all  mere  irregulari- 
ties. So,  too,  it  is  no  defense  that  the  property 
attached  did  not  belong  to  the  defendant,  or 
that  it  was  exempt,  or  that  the  defendant  has 
become  bankrupt  or  is  dead.  In  all  such  cases, 
where  there  was  lawftil  authority  for  the  attach- 
ment, the  simple  question  is  whether  the  con- 
dition of  the  bond  has  been  broken ;  that  is  to 
say.  whether  there  has  been  a  Judgment  in  the 
action  against  the  defendant  for  the  payment  of 
money  which  ha  has  n^lected  for  thirty  days 
afterwards  to  make. 

In  the  present  case,  however,  the  question  is 
whether  the  bond  creates  a  liability  when  the 
attachment  on  which  it  is  predicated  was  actu- 
ally prohibited  by  law.  In  other  words,  whether 
an  illegal  tind  therefore  a  void  attachment  is 
sufficient  to  lay  the  foundation  for  a  valid  bond 
to  secure  its  formal  dissolution.  The  bond  is  a 
substitute  for  the  attachment,  although  not  af- 
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fected  by  all  the  contingencies  which  might 
have  dischareed  the  attachment  itself.  Oarpen- 
ter  V.  Turrell,  100  Mass.,  460,  462 ;  Tapley  v. 
Goodsell,  122  Mass.,  176,  182.  Such  bemg  the 
case,  it  necessarily  follows  that  if  there  was  no 
authority  in  law  for  the  attachment  there  could 
be  none  for  taking  the  bond.  If  the  attachment 
itself  is  illegal  and  therefore  void,  so  also  must 
be  the  bond  which  takes  its  place.  Objections 
can.  be  made  to  an  attachment  issued  on  proper 
legal  authority,  which  cannot  be  used  as  a  de- 
fense to  a  bond  taken  under  the  statute  for  its 
dissolution;  but  if  there  can  be  no  lawAil  at- 
tachment there  can  be  no  valid  bond  for  its  dis- 
solution. The  case  is  to  be  considered  as  though 
there  was  no  law  whatever  for  the  seizure  of 
property  by  attachment  before  judgment  in  anv 
case.  As  the  taking  of  the  property  under  such 
circumstances  would  be  unlawml,  so  also  would 
be  the  act  of  the  magistrate  in  accepting  the 
bond. 

Neither  is  the  bond  binding  as  a  common-law 
bond.  If  the  attachment  had  been  valid,  and 
the  bond  taken  had  not  been  in  all  respects  such 
as  the  statute  had  required,  it  could  never- 
theless have  been  enforced  as  a  common-law 
bond,  because  it  was  executed  for  a  good  con- 
sideration and  the  object  for  which  it  was  given 
had  been  accomplished.  But  here  the  difficulty 
is  that  there  was  no  lawfbl  attachment,  and 
therefore  no  lawfUl  authority  for  taking  any 
bond  whatever.  The  bond  is  consequently 
neither  good  under  the  statute  nor  at  common 
law,  because  there  is  no  sufficient  foundation  to 
support  it 

Objection  is  made  to  the  relief  which  is  sought 
in  equity,  because  if  the  attachment  bonds  are 
void  there  is  an  adequate  remedy  at  law  in  the 
suits  that  may  be  brought  for  their  enforcement. 
If  the  suit  in  equity  had  been  brought  by  the 
sureties  to  get  rid  of  their  obligation  this  objec- 
tion might  be  good ;  but  such  is  not  its  char- 
acter. The  sureties  have  in  their  hands  assets 
of  the  bank  which  the  receiver  seeks  to  reduce 
to  his  possession,  and  which  they  claim  the 
rieht  to  hold  until  they  have  been  fhlly  indem- 
nified su^ainst  or  discharged  from  liability  on 
the  bonds.  The  receiver  says  there  is  no  lia- 
bility, because  the  bonds  are  invalid:  and  to 
have  that  question  settled  once  for  all  he  has 
brought  the  persons  interested,  creditors  as  well 
as  sureties,  before  the  court  in  order  that  it  may 
be  conclusively  adjudicated  between  them. 
Such  a  suit  is  clearly  cognizable  in  equity.  The 
sureties  are  in  a  sense  stakeholders.  They  do 
not  claim  the  securities  unless  they  are  liable  on 
the  bonds,  and  the  suit,  although  not  brought  by 
them,  is  in  the  nature  of  an  interpleader  to  save 
them  **  from  the  vexation  of  two  proceedings 
on  a  matter  which  may  be  settled  in  a  sin^e 
suit"  The  decree  will  bind  all  alike;  and  if  the 
sureties  are  held  not  to  be  liable  it  will  conclude 
the  creditors  from  all  farther  proceedings 
against  them  on  the  bonds  and  leave  them  free 
to  surrender  the  securities  to  the  receiver.  This 
will  not  affect  the  judgments  that  the  creditors 
have  recovered  any  ftirther  than  to  limit  their 
operation,  so  far  as  the  receiver  and  the  sureties 
on  the  attachment  bonds  are  concerned,  to  the 
adjudication  of  the  debts  as  claims  entitled  to 
dividends  from  the  proceeds  of  the  assets  of  the 
bank.    To  that  extent^  certainly,  the  court  had 


jurisdiction  in  each  of  the  suits  after  the  insol- 
vency ;  but  as  the  attachments  were  void  the 
judgments  are  inoperative  as  a  basis  of  recovery 
upon  the  bonds. 

The  judgment  in  each  of  the  suits  at  law  is 
affirmed,  but  the  decree  in  the  suit  in  equity  is 
reversed  and  the  cause  remanded  with  Instruc- 
tions to  enter  a  decree  setting  aside  and  annull- 
ing the  bonds  which  were  given  to  dissolve  the 
attachments,  and  enjoining  each  and  all  of  the 
creditors,  and  those  claiming  under  them,  fr^m 
proceeding  in  any  manner  to  enforce  the  same 
against  the  sureties,  and  directing  the  sureties 
to  surrender  to  the  receiver  the  securities  they 
hold  for  their  indemnity. 


Supreme  Conrt  of  the  District  of  Columbia. 

GENERAL  TERM. 


Rbpobtxd  bt  Fkanklim  H.  Mackey. 

SAMUEL  D.  LINN 

V. 

JOHN  N.  HOOVER  and  CHARLES  HOOVER, 

as  J.  N.  HOOVER  &  BRO. 

No.  26,579.     At  Law. 

Decided  March  12,  1888. 

Where  a  suit  is  brought  a^inst  two  defendants  upou 
a  joint  uote  the  plaintiff  must  prove  his  case  as 
to  both  defendants,  and  cannot  even  enter  Anolle 
prosequi  as  to  one  on  failure  to  prove  the  note 
against  him. 

To  make  a  payment  amount  to  or  imply  a  new  prom- 
ise it  must  appear  that  the  defendant  made  the 
payment  and  that  it  was  made  on  account  of  the 
debt  iq  controversy. 

Motion  for  a  new  trial  on  exceptions. 

The  case  is  stated  in  the  opinion. 

Samuel  K  Linn  and  J.  J.  Johnson  for 
plaintiffs. 

BiBNEY  &  BiRNEY  for  defendants. 

Mr.  Justice  Oox  delivered  the  opinion  of  the 
court. 

In  this  case  the  plaintiff  sues  the  defendants 
for  that  the  defendants,  by  their  promissorv 
note,  now  overdue,  bearing  date  on  the  25tn 
day  of  February,  A.  D.  1879,  jointly  and  sever- 
ally promised  to  pay  to  the  order  of  the  plaintiff 
$523.68. 

It  appears,  f^om  the  evidence,  that  John  N. 
Hoover  and  Charles  Hoover  were  brothers,  and, 
at  one  time,  were  in  partnership.  The  debt  for 
which  this  note  was  given  was  contracted  by 
the  firm.  The  defendants  say  that  the  partner- 
ship was  dissolved  as  far  back  as  1876.  This 
note  is  dated  in  1879.  'llie  debt  besides,  is 
barred  by  limitations,  unless  it  has  oeen  revived 
by  a  new  promise. 

The  claim  on  the  part  of  plaintiff  is,  in  the 
first  place,  that  no  nonce  of  dissolution  was  ever 
given,  and,  therefore,  qiioad  the  plaintiff,  the 
partnership  continued,  and  that  Charles  Hoover, 
one  of  the  partners,  made  a  payment  upon  the 
note  as  late  as  September  17,  1881.  which,  of 
course,  implied  a  new  promise,  and  therefore 
revived  it 

The  instruction  given  by  the  court  below  was 
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that  the  jury  shoald  find  for  the  defendants,  be- 
caose  the  note  was  made  after  the  dissolution  of 
the  partnership  by  one  of  the  partners  only, 
and  oonld  not  bind  his  oodefendant,  and  be- 
caose  the  evidence  offered  was  insufficient  to 
orvercome  the  plea  of  the  Statute  of  Limitations 
filed  by  the  defendants. 

The  defendant,  John  Hoover,  pleads  non  as- 
mimptit  and  the  Statute  of  Limitations.  He 
denies  that  he  ever  executed  the  note  at  alL 
The  defendant,  Charles  Hoover,  simply  pleads 
the  Statate  of  Limitations. 

It  is  quite  remarkable  that  the  note  was  never 
offered  m  evidence  at  the  trial.  No  copy  of  the 
note  is  produced.  It  does  not  appear*  that  it 
was  signed  by  John  Hoover  at  all.  It  does  not 
even  appear  that  it  was  signed  in  the  partner- 
ship name.  All  that  we  have  in  the  bill  of  ex- 
ceptions is,  that  the  son  of  the  plaintiff  testifies 
that  he  drew  up  the  promissory  note  in  his 
handwriting  and  Charles  Hoover  signed  it. 
He  does  not  say  it  was  siened  in  the  firm  name. 

Charles  Hoover  testified  that  the  note  in  ques- 
tion was  made  by  him,  but  does  not  state  now 
he  signed  it — whether  in  the  firm  name  or  his 
own  name.  The  case  \a  absolutely  without  anj 
proof  that  John  Hoover  ever  was  a  party  to  this 
note;  and  upon  that  ground  alone  the  judge 
was  perfectly  justified  m  directing  a  verdict  for 
the  defendants. 

Where  the  suit  is  on  an  alleged  joint  note 
the  plaintiff  must  prove  his  case  as  to  both  de* 
lendantfi,  and  cannot  even  enter  a  nolle  prosequi 
as  to  one  on  figure  to  prove  the  note  against 
him. 

But  apart  fh>m  that,  and  assuming,  as  it  seems 
to  have  been  assumed  by  the  plaintiff's  counsel, 
all  through,  that  it  was  a  firm  note,  the  next 
queation  would  be,  whether  there  was  any 
promise,  after  the  period  of  limitations  had  ex- 
pired, or  any  act  of  revival  bjr  one  of  the  parties. 
All  we  have  upon  that  point  is,  that  a  collection 
derk,  named  Simpson,  who  was  employed  bv  the 
plaintiff;  entered  in  his  private  book  the  foUow- 
mg  language  on  the  17th  of  September,  1881 : 
"Sept  17.  C.  Hoover,  $2."  The  witness  was 
not  produced,  as  he  ougcht  to  have  been,  to 
prove  the  nature  of  this  entry :  but  the  entry 
was  made  in  his  private  book  in  the  course  of 
business,  and  the  plaintiff  copied  it  into  his  own 
regular  Dook« 

Of  course,  to  make  a  payment  amount  to  or 
imply  a  new  promise,  it  must  appear  that  the 
defendant  made  the  payment  and  that  it  was 
made  on  account  of  the  debt  in  controversy.  It 
does  not  appear  that  **C.  Hoover"  was  t&e  de- 
fendant in  uiis  case,  Charles  E.  Hoover.  Who 
**  C.  Hoover"  was,  does  not  appear.  It  does  not 
appear  that  the  two-dollar  payment  was  made 
on  account  of  the  note  in  suit.  There  is,  there- 
fore, a  lack  of  evidence  to  connect  the  payment 
with  the  note  in  controversy.  The  ruling  of  the 
court  below,  we  think,  was  correct^  and  the 
jadgment  below  is  afOrmed. 

MARTIN  V.  CAMPBELL. 
.  Equity  No.  10,133. 

{Decided  March  5,  1888. 
The   Chiip  Justice    and  Justices  Cox  and 
James  sitting. 

Where  a  lien  is  claimed  upon  the  property  of  a  per- 


son who  made  no  contract  with  the  plaintiff  the 
claimant  will  be  held  strictly  to  the  terms  of  the 
statute,  and  must  clearly  establish  his  lien.  ' 
Where  the  claim  is  for  m?iterials  furnished  the 
original  contractor  it  must  appear  that  the  lien 
was  filed  within  three  months  6t  the  finishing  of 
the  work  under  that  contract  and  not  of  the  finish- 
ing of  other  work  done  subsequently  and  not 
under  the  contract. 

Bill  in  equity  to  enforce  a  mechanic's  lien. 
The  case  is  sufficiently  stated  in  the  opinion. 
HiNE  &  Thomas  for  plaintiff. 

J.  J.  Johnson  and  D.  O'C.  Callaghan  for 
defendant. 

Per  Curiam. 

This  is  a  suit  to  enforce  a  mechanic's  lien. 
The  plaintiffs  are  material  men. 

Two  questions  were  discussed  in  the  case — 
one  as  to  the  credits  that  would  be  allowed 
where  payments  were  made  by  the  contractor 
to  the  material  men,  and  the  other  as  to 
whether  the  lien  was  filed  within  three  months 
after  the  buildine  was  finished. 

As  to  the  credit  we  have  no  doubt  that  the 
claim  should  be  allowed. 

But  the  other  question  is  one  requiring  much 
exactness.  Where  a  lien  is  claimed  upon  the 
property  of  a  person  who  made  no  contract  with 
the  plaintiff  it  must  appear  that  the  lien  was 
filed  within  the  time  provided  by  the  statute. 
Such  a  claimant  will  be  held  strictly  to  the 
terms  of  the  statute  and  must  clearly  establish 
his  lien.  The  other  day,  in  a  contest  between  a 
trustee  and  a  material  man,  we  refhsed  to  give 
priority  to  the  lien  because  it  did  not  appear 
that  the  work  had  been  beg^n  before  the  lien  of 
the  trust  had  attached  to  the  property :  so  where 
the  question  i&  as  here,  whether  the  nouse  had 
been  finished  before  the  three  months  allowed 
by  the  statute  for  the  filing  of  the  lien  had 
expired  and  the  testimony  is  left  uncertain  upon 
that  point,  the  court  will  refdse  its  aid. 

In  this  case  the  plaintiff  has  not  satisfied  us 
that  the  lien  was  filed  within  three  months  of 
the  finishing  of  the  house.  There  seems,  al- 
though that  is  not  without  doubt  also,  to  have 
been  some  work  dono^upon  the  building  within 
the  three  months,  but  that  work  does  not  appear 
to  have  been  done  under  the  builder's  contract, 
and  it  is  the  contract  which  the  statute  evi- 
dently looks  to.  If  the  owner  chooses,  after 
the  contract  is  performed  and  the  work  is 
finished  as  was  contracted  for,  to  have  some 
other  work  done  upon  the  house,  that  is  a  dis- 
connected matter  and  does  not  belong  to  the 
finishing  of  the  building  or  repairs  in  the  sense 
of  the  statute.  It  is  true  it  was  contended  that 
their  work  came  within  the  terms  of  the  con- 
tract)  but  the  proof  is  by  no  means  clear  as  to 
that ;  consequentlv  we  cannot  declare  a  lien  to 
have  been  established.  The  statute  was  un- 
doubtedly made  for  a  beneficial  purpose,  but  in 
this  class  of  claims  its  effect  is  to  place  a  burden 
upon  a  man  that  he  does  not  contract  for,  and. 
the  plaintiff  must  consequently  dearly  estaolish 
his  right 

The  bill  is  therefore  dismissed. 
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SUPREME  COUBT  OF  MISSOUBI. 

STATE,  ex  rel.  AMANDA  CHRISTY,  Adm'x, 
Respondent, 

V. 

JOHN  J.  DONEQAN,  Appellant. 

Decided  Febmary  6,  1888. 

While  an  administrator  cannot,  to  the  detriment  of 
creditors,  distributees,  or  lepratoes,  discharge  a  debt 
due  the  estate  by  a  cancellation  of  his  individual 
liability  to  such  debtor  of  the  estate,  such  debtor  is 
entitled  to  a  credit,  by  way  of  equitable  set-off, 
where  thereby  justice  can  be  done,  as  between  the 
administrator  and  defendant,  without  affecting  the 
rights  of  other  parties  and  affecting  alone  the 
rights  of  the  administrator  as  a  distributee.  Where 
the  evidence  of  such  an  equitable  set-off  was  re- 
ceived without  objection  the  implied  admission 
that  the  pleadings  were  brcMad  enough  to  allow  its 
reception  will  sustain  the  action  of  the  court  in  its 
admission. 

Appeal  from  a  jadgrment  of  the  St.  LouIb  Cir- 
cuit Court,  Lnbke,  J.,  against  the  defendant  in 
a  suit  by  an  administratrix  of  an  estate. 

The  fsLcts  are  stated  in  the  opinion. 

Jambs  Taussig  and  E.  P.  Lindlby  for  appel- 
lant : 

The  defendant  ought  to  have  been  allowed  an 
equitable  set-off  against  the  interest  of  the  re- 
latrix  in  the  Judgment  to  the  extent  of  the 
11,242.98  which  the  relatrix  owed  to  Ryan,  the 
surviving  partner,  and  for  which  the  relatrix 
gave  her  receipt  to  him.  Barnes  v.  McMullins, 
78  Mo.,  271,  and  cases  cited ;  1  Pom.  Eq.  Jurisp., 
p.  160,  sec.  176;  Paris  v.  Haley,  61  Mo.,  462. 

Interest  is  chargeable  against  a  surety  only 
from  the  time  of  demand  made  on  him.  United 
States  V.  Hills,  4  Cliff.,  618;  United  States  v. 
Curtis,  100  U.  S.,  119;  Crawford  v.  Willing,  4 
U.  S.,  4  Dall.,  286 ;  United  States  v.  Poulson,  30 
Fed.  Rep.,  281. 

William  B.  Thompson  for  resi)ondent  : 

The  question  in  this  case  is  settled  bv  the 
language  of  the  court  of  appeals,  as  follows: 
"She  sues  in  a  representative  capacity,  and, 
though  it  is  admitted  that  she  has  an  interest  in 
the  estate,  it  was  not  shown  the  estate  is  solvent. 
I^an  knew  that  in  delivering  the  groceries  to 
Mrs.  Christy  he  was  not  making  payments  to 
Christy's  administratrix  as  required  by  law." 

The  language  of  this  court  in  83  Mo.,  374,  is : 
"  And  in  support  of  the  position  taken,  sus- 
taining the  circuit  court  in  refhsing  to  allow 
credit  for  the  receipt  which  Mrs.  Christy,  the 
administratrix,  had  executed  to  Ryan  for  grocer- 
ies delivered  to  her  on  her  private  account," 
&c.,  and  the  court  adds  the  following  authority : 
State  V.  Leslie,  83  Mo.,  60. 

The  court,  by  citing  that  case,  applies  the 
rigid  rule  that  the  administratrix  of  this  estate 
has  no  authority  to  mingle  her  own  affairs  with 
the  affairs  of  the  trust  wnich  she  represents,  and 
if  that  receipt  given  by  her  was  of  no  force  or 
effect  in  Rvan's  hands  it  seems  to  be  a  strange 
vitality  attached  to  it  now  that  a  surety  on 
Ryan's  bond  should  be  entitled  to  any  greater 
consideration  than  I^an  himself,  after  thirteen 
years  of  litigation.    State  v.TBeming,  74  Mo.,  87. 


Interest  shall  be  allowed  on  all  money  due 
upon  any  judgment  or  order  of  any  court  from 
the  day  of  rendering  the  same  until  satas&ction 
be  made  by  payment^  accord,  or  sale  of  prop- 
erty ;  all  such  Judgments  and  orders  for  money 
upon  contracts  bearing  more  than  6  per  cent, 
interest  shall  bear  the  same  interest  Dome  by 
such  contracts,  and  all  other  judgments  and 
orders  for  money  shall  bear  6  per  cent,  per  an- 
num until  satisfaction  be  made  as  aforesaid. 
Rev.  Stat.,  sec.  2725. 

The  above  statute  has  been  in  force  ever  since 
the  Revised  Code  of  1845.  See  Riney  v.  Hill,  14 
Mo.,  601 ;  Cruce  v.  Cruce,  81  Mo.,  689,  691. 

An  appellate  court  will  not  review  questions 
previously  determined.  Gkdnes  v.  Fender,  82 
Mo..  497:  Adair  County  v.  Ownby,  76  Mo.,  282 ; 
Lacklana  v.  Smith,  Id.,  307 ;  State  v.  O'GkHrnan, 
Id.,  377 ;  Oonroy  v.  Vulcan  Iron  Worto,  Id.,  661. 

The  supreme  court,  in  the  second  appeal  in 
the  case,  will  follow  its  previous  decision,  unless 
the  pleadings  developed  on  the  retriid  require  a 
different  decision  as  applicable  thereto.  Mus- 
ser  V.  Brink,  80  Mo.,  360 ;  Metropolitan  Bank  v. 
Taylor,  62  Mo.,  338. 

This  appeal  is  without  merit,  and  the  judg- 
ment should  be  affirmed,  with  10  per  cent, 
damages.  Landauer  v.  Lichtenheim,  11  Mo., 
385. 

When  the  record  presents  no  question  not  de- 
termined upon  a  former  appeal  of  the  case  the 
judgment  will  be  affirmed,  with  10  per  cent, 
damages.  American  Ins.  Co.  v.  Kuhlman,  9 
Mo.,  687;  State  v.  Weinel,  13  Mo.  App.,  683; 
Smith  V.  White,  17  Mo.  App.,  443. 

Cordell  v.  First  Nat.  Bank,  64  Mo.,  600,  is  an 
exactly  parallel  case  to  the  case  at  bar,  except 
that  the  question,  instead  of  being  decided 
twenty-one  years  ago,  was  decide  1  thirty-six 
years  ago. 

Jambs  Taussig,  for  appellant  in  reply : 

There  is  no  warrant  for  the  assertion  of  re- 
spondent that  **  the  record  now  before  the  court 
is  the  same  as  that  examined  by  thexourt  and 
reported  in  its  opinion  in  83  Mo.,  374." 

The  fact  that  the  defendant,  Donegan,  does 
not  in  his  answer  claim  and  ask  in  express  terms 
the  equitable  set-off  for  the  $1,242.98  demanded 
at  the  trial  and  in  the  fourth  instruction  refused 
does  not  deprive  him  of  the  equitable  relief  in 
that  respect  if,  upon  the  evidence,  he  is  en- 
titled to  it. 

It  is  true  that  the  defendant  does  not  in  his 
answer  pray  for  equitable  relief.  But  it  is 
familiar  law  that  "where  there  is  a  defense 
the  court  may  gfrant  any  relief  consistent  with 
the  case  made  and  embraced  within  the  issue." 
Northcraft  v.  Martin,  28  Mo.,  471:  Easley  v. 
Prewitt,  37  Mo.,  363,  and  numerous  later  cases. 

Rev.  Stat,  sec.^2726,  and  the  decision  of  this 
court  in  Riney  v.  Hill,  14  Mo.,  601,  do  not  seem 
to  us  to  throw  any  light  upon  the  entirely  dis- 
tinct question—whether  interest  upon  the  judg- 
ment debt  should  be  calculated  with  rests  for 
credits  or  under  the  Vermont  rule. 

If  this  were  a  simple  account  of  a  surviving 
partner  or  trustee  the  latter  rule  would  be  ap- 

Slied  under  the  rulings  of  this  court.    Riney  v. 
[ill,  supra;  Cruce  v.  Cruce,  81  Mo.,  691. 
The  question  in  t^is  case  is  whether,  after 
judgment  rendered  against  the  surviving  part- 
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ner,  a  harsher  rale  of  rests,  resultine  in  part  in 
oompoonded  interest,  shall  be  applied.  This 
question  we  hiive  reepectftdly  submitted  as  one 
worthy  of  consideration,  in  view  of  the  fact 
that  the  application  of  the  other  rale  resnlts  in 
largely  compounding  interest  against  this  de- 
fendant 

Norton,  Oh.  J.,  delivered  the  opinion  of  the 
court 

This  caase  has  once  before  been  before  this 
coort,  and  is  reported  in  83  Mo.,  374,  when  an 
opinion  was  rendered  affirming  the  judgment 
of  the  court  of  appeals  (12  Mo.  App.,  190)  re- 
versing the  judgment  of  the  circuit  court  and 
zemanding  the  cause  for  retrial.  On  the  sec- 
ond trial  plaintiff  obtained  judgment  for  the 
sum  of  |15,17&29,  firom  which  the  defendant  has 
appealed. 

The  record  now  before  us,  while  it  varies 
somewhat  from  the  record  when  the  cause  was 
here  before,  shows  that  the  trial  was  proceeded 
witti,  generally,  in  conformity  with  me  theory 
indicated  in  the  opinion  of  the  court  of  appeals. 

It  is,  however,  insisted  that  in  one  important 
particular  there  is  a  material  difference.  It  is 
this :  On  the  former  trial  the  following  receipt 
was  read  in  evidence : 

"  St.  Louis,  Mo.,  March  7, 1876. 
*'R9ceived  of  Thomas  Rvan  the  sum  of 
11,212.98,  same  to  be  applied  on  any  judgment 
which  may^  ultimately  be  obtained  against  said 
fiywi  by  the  State  of  Missouri,  to  the  use  of 
Christy.  Said  sum  being  received  by  me  as 
administratrix  of  the  estate  of  James  Christy, 
deceased. 

"Amanda  B.  Christy, 
^  Administratrix  of  the  estate  of 

"James  Christy,  deceased.'' 

On  said  trial  it  was  shown  that  this  receipt 
was  given  in  payment  of  the  private  debt  of 
Mrs.  Christy,  contracted  for  groceries ;  and  it 
was  also  shown  that  she  was  entitled  to  one- 
fifth  interest  in  the  Christy  estate. 

On  this  state  of  evidence  the  trial  couri^  re- 
vised to  allow  defendant  a  credit  or  set-off  for 
the  amount  of  the  receipt,  and,  in  passing  on 
^e  propriety  of  this  action  of  the  court,  it  is 
said,  in  the  opinion  heretofore  alluded  to,  that 
'*  the  circuit  court  properly  refused  to  credit  the 
defendant  with  the  recdpt  which  the  adminis- 
tatrix  had  executed  to  Kyan  for  groceries  de- 
Kvered  by  him  to  her  on  her  private  account. 
She  sues  in  a  representative  capacity,  and, 
though  it  is  admitted  she  has  an  interest  in  the 
estate,  it  was  not  shown  that  the  estate  was 
solvent.  R^an  knew  that  in  delivering  gro- 
ceries to  Mrs.  Christy  he  was  not  making  pay- 
ments to  Christy's  aaministratrix  according  to 
law." 

The  record  in  the  second  trial— the  one  now 
before  us—shows,  on  this  subject,  not  only  all 
that  the  record  of  the  first  trial  shows,  but  it 
^wa,  in  addition  thereto,  that  it  was  admitted 
by  plaintiff  "that  the  estate  of  James  Christy 
was  solvent ;  that  all  the  debts  of  the  estate  had 
Deen  paid;   and   that   the   share  of  Amanda 

&  Christy  in  said  estate  amounts  to  more  than 
E>00."    While  it  is  dear  that  an  administra- 
cannot,  to  the  detriment  of  creditors,  dis- 
tributees, or  legatees  discharge  a  debt  due  the 


estate  by  a  cancellation  of  his  individual  liabil- 
ity to  such  debtor  of  the  estate,  it  does  not 
therefore  necessarily  follow  that^  under  the 
facts  above  presented,  defendant  is  not  entitled, 
according  to  right  and  justice,  to  the  credit 
claimed  by  way  of  equftable  set-off.  inasmuch 
as,  by  its  allowance,  justice  would  be  done  as 
between  the  administratrix  and  defendant  with- 
out affecting  the  right  of  any  creditor,  distribu- 
tee, legatee,  or  devisee,  except  that  of  Mrs. 
Christy,  and  that  only  to  the  extent  of  what  she 
by  her  receipt  virtually  agreed  might  be  done. 

The  only  effect  of  allowing  the  credit,  so  far 
as  the  estate  is  concerned,  would  be  to  diminish 
her  distributive  share,  as  heir  or  devisee,  by  the 
amount  of  the  credit  allowed.  This  defense 
might  have  been  more  specially  pleaded  as  an 
equitable  set-off;  but  the  evidence  in  regard  to 
it  having  been  received  without  objection,  and 
bein^  thus  before  the  court  with  the  implied 
admission  that  the  pleadings  were  broad  enough 
to  allow  its  reception,  we  cannot  see  any  sum- 
cient  reason  why  sucn  judgment  should  not  be 
passed  or  given  ux>on  the  facte  as  the  right  of 
the  matter  required.  1  Pom.  £q.  Jurisp.,  p. 
160,  sec.  175  ;  Blimes  v.  McMuUins,  78  Mo.,  271. 
By  the  allowance  of  this  credit  as  an  equitable 
set-off,  and  subjecting  Mrs.  Christy's  interest  as 
legatee,  distributee,  or  devisee  of  the  estate  to 
administration,  to  the  extent  of  the  credit  al- 
lowed, no  wrong  is  done  either  to  the  estate  or 
Mrs.  Christy,  Inasmuch  as  she  would  thereby 
only  be  required  to  do  what  in  effect  she  agreed 
to  do  by  her  receipt  In  other  respects  than 
the  one  noted  the  cause  was  tried  on  the  theory 
indicated  in  the  opinion  when  the  cause  was 
here  before.  That  interest  was  properly 
chargeable  on  the  judgment  is  settled  by  Rev. 
Stat.,  sec.  2975,  and  that  the  interest  was  prop- 
erly computed  is  settled  by  the  rul^  stated  in 
Riney  v.  Hill,  14  Mo.  501.  - 

Judgment  reversed  and  cause  remanded. 

Ail  concur   except  Sherwood,    J.,  absent. — 
Western  Reporter, 


THE  COURTS, 

Supreme  Court  of  the  District  of  Colnmbia* 

GENERAL  TERM. 

March  19. 
Bainberger  v.  B.  and  P.  R.  B.    Motion  for  bill  of  particulara 
denied. 

Goldsborongh  v.  Bay.    Demurrer  sustained  and  cause  re- 
manded. 
Coridon  v.  Qray.    Appeal  dismissed. 
Franey's  administrators  ▼.  B.  and  P.  R.  B.    Decision  of 
Orphans'  Court  affirmed. 
Beiier  v.  Ottenburg.    Argued. 

March  20. 
Noyes  ▼.  McMichaeL    New  trial  granted. 
Berret  v.  Middieton.    Argued. 


m  EQUITY.— New  Suits. 

March  14. 
11069.  Nora  O'Leary  et  al.  ▼.  Margaret  O'Leary  et  aL    Par- 
tition.   Com.  soL,  N.  T.  Murray. 

March  15. 

11060.  Wm.  H.  Thomas  v.  Virginia  Thomas.    Divorce. 
Com.  sol.,  B.  S.  Smith. 

11061.  Wm.  EL  Stuart  v.  Beig.  S.  Donaldson  et  al.    Judg- 
ment creditor's  bill.    Com.  sol.,  L.  C.  Williamson. 

11062.  Horace  F.  Page  v.  John  F.  Dezendorf  et  al.  Judgment 
creditor's  bill.    Com.  soL,  A.  J.  Willard. 

March  16. 

11063.  Thomas  I.  Gkurdner  et  al.  ▼.  Chas.  B.  L.  Findlay  et 
al.     To  sell  lots.    Com.  sol.,  I.  O.  KimbaU. 
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,  March  19. 

11068.  Walter  W.  Qaeen  et  al.  v.  Samuel  E.  Middleton  et  al. 
To  annul  certain  convesrances  and  to  sell.  Com.  sols., 
Bfackey  and  Bond. 

March  20. 
11060.  Martin  F.  Morris  et  al.  v.  Lou  E.  Taulbee  et  «I. 
Specific  performance.    Com.  sol.,  Geo.  E.  Hamilton. 

March  21. 

11070.  Ransom  H.  Gillett,  hy  next  Mend,  Abbie  W.  GUlett, 
Y.  Re«:ina1d  Fendall  et  al.  Trustee  to  give  bond.  Com.  sol., 
A.  B.  Duvall. 

11071.  Columbia  Brick  Co.  v.  The  Dist.  of  Columbia  et  al. 
For  injunction.    Com.  sol.,  Caldron  Carlisle. 


CIRCUIT  COUBT.— New  Suits  at  Law. 

March  12. 

28508.  Wm.  H.  HoeKe  v.  Annie  L.  McLean.    Acc't,  $369.46. 
Plffs  attya,  H.  O.  &  R.  Claufrhton. 

28604.  John  M.  Carter,  trustee,  v.  Wm.  E.  Sebree  et  al. 
Notes,  |550.    Plflfe  attv,  Wm.  M.  Lewin. 

28506.  Sallie  Brian.  tradinfT  as  Brian  &  Co.,  v.  John  P.  Ham- 
lin.   Acc%  $288.50.    Plfft  attv.  P.  T.  Browninir. 

28506.  The  Wash.  GaA-Light  Co.  v.  .Tohn  8.  HoUinahead  et 
al.    Bond,  $870.91.    Plffs  atiy,  H.  R.  Webb. 

2a507.  Carl    Straus  et  al.  v.  Charles  Meyer.    Note,  $150. 
Plffb  atty,  J.  J.  DarliuRton. 

28508.  Jesse  C.  Ergood.  et  al.  v.  James  F.  De  Atley.    Acc't, 
$170.89.    Plffs  atty,  J.  J.  Wilmarth. 

28500.  Anastasia  Patten  ▼.  Robt.  I.  FlemiuiT-    Acc't,  $80,000. 
PlfiRs  attys,  John  M.  Glorer.and  J.  H.  Graham. 

March  18. 

28610.  BenJ.  8.  Janney  et  al.  ▼.  Wm.  L  Tune  et  al.    Acct, 
$289.86.    Plfts  attys,  Gamett  A  Mackall. 

28511.  Salt  Springs  Nat.  Bank  v.  Wm.  S.  Sammons.    Note, 
$400.    Plffs  atty,  C.  Brown. 

28612.  John  C.  McCabe  et  al.  ▼.  Francis  W.  Muhlhofer. 
Note  and  acc't  $134.70.    P](k  attys.  Abert  &  Warner. 

28618.  Chas.  A.  ChUds  v.  Austin  P.  Brown.    Notes,  $934.40. 
Plflii  atty.  Same. 

28514.  HaUie  D.  Lfu;ey  v.  Matthew   McCully.    Replevin. 
Plfls  atty.  D.  B.  Cahill. 

28515.  Clarence  Beall  v.  Geo.  C.  R.  Lowry.    Aoo*t,  $140.19. 
Plflb  attys,  Edwards  &  Barnard. 

*  March  14. 

28516.  Lucy  A.  Lassiter  et  al.  v.  The  Inland  and  Seaboard 
Coasting  Co.    Damages,  $4,000.    Plffii  attvs,  Bimey  &  Bimev- 

28517.  Erail  G.  Schafer  v.  Cftmile  Solarl  et  al.    Note,  $100. 
Plilb  atty,  John  Ridout. 


PROBATE  COURT.— Justice  Cox. 

March  16. 

Guardianship  of  Susie  and  Hattie  Richardson.    Chas.  F. 
E.  Richardson  appointed ;  bond,  $2,000. 

Estate  William  w.  Hudders.    Naihan  Hudders  appointed 
administrator;  bond,  $500. 

Estate  Geo.  W.  Morse.    Letters  testamentary  to  Marianne 
Morse:  bond,  $1,000. 

Estate  Charles  Raisch.    Letters  of  administration  to  Thran- 
dsca  Raisch ;  bond,  $1,000. 

Estate  Wm.  W.  Hampton.    Letters  to  Sarah  T.  Hampton ; 
bond,  fl,600. 

Estate  James  McGrann.    Decree  of  sale  of  personal  prop- 
erty to  Henry  F.  and  Mary  McGrann. 

Estate  Annie  K.  Freudenberg.    Letters  testamentary  to 
Katherine  K.  Abbott;  bond,  $100. 

Estate  Polly  Y.  Brownell.    Letters  of  administration  c.  t. 
a.  to  Teniperance  P.  Reed ;  bond,  $3,000. 

Estate  Lydia  Button.    Letters  testamentary  to  Zachariah 
S.  Buckler;  bond,  ^,600. 

Estate  Benjamin  L.  Simpson.    Will  admitted  to  probate. 

Estate  Chester  Goodrich.    Inventory  of  personal  estate. 

March  23. 

Guardian ofWllfVed E.Bond.    Petition ofChas.W. O'Neill 
for  letters  as  guardian. 

Estate  of  Sarah  Curry.    Will  admitted  to  probate  and  let- 
ters testamentary  issued  to  Wm.  L.  Dunlop ;  bond,  $6,000. 

Estate  of  Wm.  King.    Will  admitted  to  prob<ite ;  letters 
testamentary  issuei  to  Charles  Lawson  ;  bond,  $75. 

Estate  of  Mitchell  Middleton.    Letters  testamentary  issued 
to  George  W.  Ray :  bond,  $2,400.  I 

Estate  of  Elsey  Curtis.    Will  admitted  to  probate.  j 

Estate  of  Caroline  M.  B.  Prailey.    Letters  of  administra- 1 
tion  issued  to  Leonard  B.  Frailey:  bond.  $2,000. 

Estate  of  Carl  Mueller.    Will  admitted  to  probate :  letters 
testamentary  issued  to  Christina  Mueller;  bond,  $4,000.  | 

Estate  of  Susan  Kengla.    Letters  testamentary  issued  to  , 
Mary  J.  Kengla ;  bond,  $5,000. 

Estate  of  Richard  M.  Bremmer.    Aooount  of  sales  c  f  par- 
sonal  estate. 

Estate  of  James  Vermillion.    Report  of  Reginald  Fendall, 
administrator. 

Estate  of  David  R.  Ynlee.    Executor  directed  to  retain 
$10,000  in  bonds. 

Estate  of  Amelia  M.  Green.    Order  of  publication. 


Cato  BookB. 


FOR  SALE  CHEAP— A  LAW  LIBRARY  OF  140  BOOKS. 
Also   a  collection  of  HARE   OLD  BOOKS.    Apply  at 
LATOURETTE  LOAN  OFFICE.  1009  E  st.  n.  w.  13^ 


Rule  of  Oonrt. 

RuLB  20.  •  •  •  •  Hereatler  aP  noUoes  tphieh  rOaie  to 
proceedings  in  (he  Sumreme  Court  of  the  DUtriet  of  CMumbia^ 
the  pubHecUiTn  of  which  is  required  by  law  or  by  rules  of 
Oourt^  or  by  any  order  of  Cbwrl,  shall  be  published  in  Thk 
WASHiifOTON  Law  Rkportkr,  during  the  Ume  required  by 
Uuo,  in  addition  to  any  other  papers  which  may  be  wpedaUy 
orders  or  which  may  be  selected  by  the  parties. 


Cegal  Noticee. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Carolfne  M.  B. 
Frailey,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  24th  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  fVom  all  benefit 
ofthe  said  estate. 

Given  under  rov  hand  this  24th  day  of  March,  1888. 

18        L.  A.  FRAILEY,  Adm'r,  1332  New  York  ave.  n.  w. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  ofthe  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Wllllain  King,  late  of 
the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  23d  day  of  BCarch 
next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  28d  dayof  March.  I888L 
his 

18  CHARLES  K  LAW80N,  Ex'r.  1311  27th  st  n.  w. 

mark 

No.  2999.    Ad.  D.  18.    C.  M.  &  H.  S.  Matthews,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIil. 
Charies  Stott  et  al. 

The  Widow  and  HeirtHit-      No.  10,898.    Equity  Doc. ». 
Law  of  Colon  Omohun- 
dro,  deceasod.  j 

This  cause  being  referred  to  me  to  report  the  distribution 
of  the  ftmd  in  the  registry  of  the  court,  notioe  is  hereby 
given  that  I  will  proceed  to  execute  this  order  of  reference 
on  Monday,  the  2a  day  of  April,  1888,  at  12  o'clock  m.,  at  my 
office,  in  the  United  States  Court-House.  Washington,-  D.  C, 
at  which  time  and  place  all  creditors  ofthe  said  Colon  Omo- 
hundro,  deceased,  may  appear  and  prove  their  claims. 
18  JAS.  G.  PAYNE,  Auditor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Jessie  E.  Weaver    ) 

V.  VNo.  11,048.    Equity  Docket ». 

Jessie  F.  CampbelL  ) 

H.  Bradlev  Davidson  and  John  L.  Weaver.  Tmstees  in  the 
above-entitled  cause,  having  reported  the  offer  of  Mr.  Jacob 
Loeb  to  purcha<(e  the  property  referred  to  herein  as  the  most 
northeriy  23  feet  8  inches  fW>nt  by  the  depth  of  lot  10  and  the 
mofit  southerly  6  feet  9  inches  fVont  by  the  depth  of  lot  11. 
both  in  square  449,  in  the  citv  of  Washington,  in  the  District 
of  Columoia,  for  $12,300— #S,300  cash,  balance  in  one.  two, 
three,  and  four  years,  secured  by  deed  of  trust  on  said  de- 
scribed property-^t  is,  by  the  Court,  this  24th  day  of  Mareh, 
A.  D.  1888.  ordered  that  said  off'er  be  accepted  and  the  sale 
ratified  and  confirmed,  unless  cause  to  the  contrary  thereof 
be  shown  on  or  before  the  13th  day  of  April,  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Washinff- 
ton  Law  Reporter  once  a  week  for  three  successive  weeks  be- 
fore said  13th  day  of  April,  1888. 

W.  8.  COX,  Jnstioe. 

A  true  copy.    Test: 

i«    /o^i  \  U.  J.  Mbios,  Clerk. 

w   (Seal.)  By  L.  P.  WiLUAMa,  Ass*t  Clerk. 
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Cegal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  sad  day  of  Maiich,  1888. 
Retiiui  Macfcsy      ) 

▼.  VNo.  10.993.    Docket  27. 

Tliomas  J.  Mackey. ) 
OnmoUon  of  thenlaintiiTyby  Mr.  J.  J.  Darlington,  ber 
solicitor,  it  is  orderea  that  the  defendant*  Thomas  J.  Mackey, 
CMBe  his  appearance  to  be  entered  herein  on  or  before 
the  first  mle-day  ooconinK  forty  days  after  this  day ;  other- 
wise the  canae  will  be  proceeded  with  ss  in  case  oi  defkult. 

The  object  of  this  suit  is  to  divest  defendant's  title,  as 

trustee  for  complainant,  to  part  lot  12,  square  No.  761,  in 

the  dtr  of  Washijigton,  D.  C. 

By  the  Ooort.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test:  B.  J.  Mmos,  Clerk,  Ac 

18 By  M.  A.  CiANCT,  Ass*t  Clerk. 


m  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  22d  day  of  March,  1888. 
Bo^aa  Mackty      ) 

▼.  {No.  10,992.    Docket 27. 

Thomas  J.  Mackey.  J 
On  motion  of  the  plaintiH;  by  Mr.  J.  J.  Darlington,  her 
aolidtor,  it  is  ordered  that  the  defendant.  Thomas  J  Mackty, 
cause  his  ^>pearance  to  be  entered  herein  on  or  before  the 
flrBt  rule-day  occurring  forty  days  after  this  day ;  otherwise 
the  cause  will  be  proceeded  witL  as  in  case  of  de&ult.   ' 

The  ofaject  of  this  suit  is  to  obtain  a  divorce  a  vinculo  matri- 
monii on  the  ground  of  adultery. 
By  the  Court.                                W.  8.  COX,  Justice,  Ac. 
True  copy.    Test:           B.  J.  Meios,  Clerk,  Ac. 
13 By  M.  A.  Clancy,  Aas't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  2ad  day  of  March,  1888. 
Catharloa  Hutchinson  et  al. ) 

▼.  {No.  10,979.    Docket 27. 

William  E.Hoghasstal.  J 
On  motion  of  the  plaintiffs,  by  Mr.  J.  J.  Darlington,  their 
•olicitor,it  is  ordered  that  the  defendant.  Mary  Catherine 
4la9het,  cause  her  appearance  to  be  entered  herein  on  or  be- 
fore the  first  mle-cby  occurring  forty  days  after  this  day; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
de&ult. 

Tlie  object  of  this  suit  Is  to  sell  for  partition  lot  15,  square 
698.  in  tlie  city  of  Washington,  D.  C. 
By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test :  B.  J.  Meios,  Clerk.  &c. 


i  * 
By  M.  a.  Clancy,  Aas*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  ^;>ecial  Term  for  Orphans*  Court  Business. 

March  28d,  1888. 

In  the  case  ot  Beginald  Fendall,  administrator  of  James 
Vtrmilion,  deceased,  the  Administrator  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  20th  day  of 
ApriL  A.  D.  1888,  at  11  o'clock  a.  m..  for  making  payment 
and  distribution,  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tribotive  shares  (or  legacies)  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  bv  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properhr  vouched; 
otherwise  tlie  Administrator  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Beportor  previous  to 
the  said  day. 

g     Tteat :  DOBSBY  CLAGETT,  Begister  of  Wills. 

No.  78^    Ad.D.9. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

March  23d,  1888.* 

_bi  the  matter  of  the  Estate  of  Amelia  M.  Green,  late  of  the 

Dtetnct  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letten  Testamentary  on  the  Estate  of  the  said  de- 
ceased has  this  day  been  made  by  William  Bnrris. 

Au  peansons  interested  are  heieoy  notified  to  appear  in  this 
Court  on  Fridi^r,  the  20th  day  of  April  next,  at  11  o'clock 
a.  m.,  to  ahow  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  probate  and  Letters  Testamentary  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Xmw  Beporter  previous  to 
the  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

12       Teat:  DOBSET  CLAGETT,  Befi^ster  of  Wills. 


Cegol  Notices. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Teetaroentaiy  on  the  personal  estate  of  Ann  TIarney,  late  of 
the  District  of  Columbia^  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  17th  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  ttom  all  bene- 
fit of  the  mid  Mtate. 
Given  under  our  hands  this  17th  day  of  March,  1888. 

his 
MATTHIAS  ^  NOONAN, 

mark 
JAMBS  H.  NOONAN, 
13  Bx'rs,  1258  22d  st.  n.  w. 

No  8120.    Ad.  D.H. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

March  27th,  1888. 

In  the  case  of  Mary  A.  Bums.  Administratrix  of  Will- 
iaia  L.  Rots,  deceased,  the  Administratrix  aforesaid  has, 
with  the  approval  of  the  Court,  appointed  Friday,  the  18th 
day  of  April,  A.  D.  1888,  at  1  o*c1ock  p.  m.,  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitied  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby  noti- 
fied to  attend /in  person  or  by  agent  or  attorney  duly 
authorised,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  administratrix  wUl  take  the  bene- 
fit of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  m  the  Washington  Law  Beporter  previous 
to  the  said  day.  

13       Test:  DOBSET  CLAGETT,  Begister  of  Wills. 

No.  2588.    Ad.  D.  13.    C.  H.  Cragin,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
March  27th.  1888. 

In  the  case  of  Chas.  H.  Cragin,  Administrator  d.  b.  n.  of 
Mary  M.  Duffy,  deceased,  the  Administrator  d.  b.  n.  aforesaid 
has,  with  the  approval  of  the  Court,  appointed  Friday,  the 
13th  day  of  April.  A.  D.  1888.  at  1  o'clock  p.  m.,  for  makine  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  pemons  entitied  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly  author- 
ized, with  their  claims  against  the  estate  properly  vouched : 
otherwise  the  Administrator  d.  b.  n.  will  take  the  benefit  of 
the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Beporter  previous  to 
the  said  day. 

18       Test :  DOBSBY  CLAGETT,  Begister  of  Wills. 

No.  68.    Ad.  D.  8 


THIS  IS  TO  GIVE  NOTICE 

That  the  subscriber,  of  Washington,,D.  C,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  fbr  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Leon  Salomon, 
late  of  Washington,  D.  C.  deceased. 

AU  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  suVcriber,  on  or  before  the  asth  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  firom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  26th  day  of  March,  1888. 

13  'THBRESIB  SALOMON,  1316  8th  st.  n.  w. 

Simon  Wolf,  Proctor. 


THIS  IS  TO  GIVE  NOTICE 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  IVom  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans'  Court  busi- 
ness. Letters  Testementary  on  the  personal  estate  of  Carl 
Mueller,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28d  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  flrom  all  bene- 
fit of^the  said  estate. 

Given  under  my  hand  this  28d  day  of  March,  1888. 

18  CHBISTINA  MUELLEB,  Ex'x,  221  B  st.  n.  w. 

D.  E.  Cahill,  Proctor. 
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Cegol  Notites. 


THIS  IS  TO  OIVB  NOTICE. 

That  the  sabscriber,  of  the  District  of  Ck>liimbia,  hath  ob- 
tained fit>m  the  Supreme  Court  of  the  DlBtrict  of  Columbia, 
holding  a  Special  l^rm  for  Orphans*  Court  business.  Letters 
Testamentiuy  on  the  personal  estate  of  Thomas  Duke,  late 
of  the  District  of  Colombia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  ezSdbit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2d  day  of  March  next ; 
they  may  otherwise  by  law  be  excluded  Arom  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  2d  day  of  March,  1888. 

13  8ALLIE  D.  DUK£,  Bx'x,  1455  Corcoran  st. 

No.  2985.    Ad.  D.  13.    J.  Thomas  Sothoron,  Proctor. 
THIS  IS  fO^IVE  NOTICK 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  personal  Estate  of  Mary  Jane  Van 
Ritwick,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  eschibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  8th  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Qiven  under  our  hands  this  8th  day  of  March,  1888. 
MARY  VAN  RISWICK, 

IS  TALLMADQE  A.  LAMBERT, 

Administrators,  1219  Mass.  ave. 

No.  800Q.    Ad.  D.  14.    T.  A.  Lambert,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained ftt)m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  persoiuU  estate  of  Myron  E.  N.  Howell, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  March 
next;  they  may  otherwise  by  law  be  excluded  frT>m  all 
benefit  of  the  said  estate. 

Olven  under  my  hand  this  8th  day  of  March.  1888. 

LIBBIE  ALBERTA  HOWELL. 

18  Administratrix. 

No.  2997.    Ad.  D.  18.    Cole  A  Cole,  Proctors. 

IHIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Charles 
Palmer,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  nova,  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  March,  1888. 

18  JOHN  D.  BABTLErrr,  Adm'r,  928  R.  I.  ave. 

No.  8011.    Ad.  D.  14.    T.  A.  Lambert.  Proctor. 


Cegal  Noticed. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  trom.  the  Supreme  Court  of  the  District  of  Coltun- 
bia,  holding  a  Special  Term  for  Orphans'  Court  buaineas* 
Letters  Testamentary  on  the  personal  estate  of  WHIIam  W. 
Corcoran,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  Or  before  the  29th  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  m>m  all  bene- 
fit of  the  said  estate. 

Qiven  under  oor  hands  this  29th  day  of  February,  1888. 
18  ANTHONY  HYDE,  t  r,-^^*^- 

CHARLES  H.  MATTHEWS,     j  ^sxecuiois. 

No.  8001.    Ad.  D.  14. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained trom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  James 
McGrann,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  eznibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  tne  2d  day  of  March  next ; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  haifd  this  2d  day  of  March,  1888. 
18  HENRY  T.  MoORANN,  AdmV,  c  t.  a. 

1704  Pa.  ave.  n.  w« 

Wm.  J.  Miller,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters  | 
of  AdminisUation  on  the  personal  estate  of  William  Eckstein, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  dahns  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  some,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  March 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Qiven  under  my  hand  this  18th  day  of  March,  1888. 

18       ANNA  LOUISA  ECKSTEIN,  Adm'x,  109  B  st.  s.  w. 

No.  8006.    Ad.  D.  14.    A.  H.  Jackson.  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Colnmb'a,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Wllmer 
W.  Huddert,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Qiven  under  my  hand  this  16th  day  of  March,  1888. 

13  N.  HUDDERS,  Adm'r,  1824  16th  st  n.  w. 

E.  A.  Newman,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  22d  day  of  March,  1888. 
UcyE.  Friend  ) 

V.  [No.  11,006.    Equity  Docket  28. 

Hervey  Friend.  J 
On  motion  of  the  plaintiff,  by  Mr.  W.  M.  OflHey,  her 
solicitor,  it  is  ordered  that  the  defendant,  Henrey  FrieiKl. 
cause  his  appearance  to  be  entered  herein  on  or  before  tlie 
first  rule-day  occurring  forty  days  after  this  day :  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  for  divorce  upon  the  ground  of 
desertion. 

By  the  Court.                             W.  S.  COX,  JusUoe,  Ac 
True  copy.    Test :             R.  J.  Muos,  Clerk,  Ac 
18 By  M.  A.  CuiNCY,  Ass't  Clerk. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Odumbia,  hatli 
obtained  fh>m  the  Supreme  Courtofthe  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Lydia  S.  Button,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of,  to  the  subscriber,  on  or  before  the  10th  day  of  Mardi 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene> 
fit  of  the  said  estate. 

Given  under  my  hand  this  19ih  day  of  March,  1888. 

13  Z.  &  BUCKLER,  Ex*r,  802  A  st.  s.  e. 

N0.2M9.    Ad.D.  18. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fh>m  the  Supreme  Court  of  the  District  of  Columbia* 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  George  W.  Mortt,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  19th  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  firom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  19th  day  of  March,  1888. 

18  MARLAimE  MORSE,  Ex'x,  1906  F  st.  n  w. 

No.  8016.    Ad.  _p.  14.    Alex.  Porter  Morse,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hatli 
obtained  from  the  Supreme  Court  of  the  District  of  Colum^a. 
holding  a  Special  Term  for  Orphans*  Court  busineos.  Letters 
of  Administration  on  the  personal  estate  of  Richard  H.  Trun- 
nell,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  17th  day  of  March  next : 
they  may  otherwise  by  law  be  excluded  fh>m  all  benefit  of 
the  said  estate. 

Qiven  under  my  hand  this  17th  day  of  March,  1888. 

18  WILLIAM  H.  TBNNBY,  AdmV,  8142  P  st.  n.  w. 

No.  8002.    Ad.D.14.    R.  P.  Jackson,  Proctor. 
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te%al  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  UUi  day  ofMajrch,  188B. 
Mary  L.  Bowers 


(No.  10.948.    Dockets?. 
Dtvfd  N.  Bowers.   ) 

On  motion  of  the  plaintiff,  by  Mr.  Campbell  Carrington, 
her  •oUcitor.  it  is  ordered  that  the  defendant,  David  N.  Bow* 
his  appearance  to  be  entered  herein  on  or  be< 


B  appearanc 
fore  the  flnt  nue-day  occurring  forty  days  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  ss  in  case  of  de- 


The  object  of  this  suit  is  for  an  absolnte  divorce  upon  the 
aroondsof  non-sopportand  willMl  and  nninterrapted  deser- 
tion for  orer  three  years  from  the  filing  of  this  petition. 
By  the  Ooort.                                W.  8.  COX.  Justice,  Ac 
Tmecbpy.    Test:                 B.  J.  Mmos,  Cleric,  Ac. 
_n By  M.  A.  Clancy.  Ass't  Clerk. 

M  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
AlleW.  PteksriH  ) 

V.  V  No.  11,028.    Docket  28. 

FrMk  B.  Picfcerill.  I 

The  19th  day  of  March,  1888. 
On  motion  of  the  plaintiff,  by  Messrs.  Gordon  &  Gordon, 
her  solicitors,  it  is  ordered  that  the  defendant,  Frank  B. 
PickerHI.  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day : 
otherwise  the  cause  will  be  proceeded  with  as  in  case  oi 
deflault. 

The  oliject  of  this  suit  is  for  divorce  from  bond  of  marriage 
on  ground  of  desertion. 
^  the  Court,  W.  8.  COX,  Justice,  &c. 
A  true  cooy.    Test :          B.  J.  Mbios.  Clerk,  &c. 
12 By  M.  A.  Clakcy,  AB8*t  Clerk. 

THIS  IS  TO  OTVS  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftt)m  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Rpecial  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Nathan 
B.  CIsrke.  late  of  the  District  of  Columbia,  deceased. 

An  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  March 
next :  they  may  otherwise  by  law  be  excluded  ftx>m  all  bene- 
fit of  the  said  estate. 

Given  under  mv  hand  this  8th  dav  of  March,  1888. 

12  HABBTET  B.  CLARKE,  Ex%  301  M  St.  n.  w. 

Ko.  900O.    Ad.  D.  18. F.  L.  Freeman,  Proctor.  _ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA.^ 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

March  16th,  1888. 

In  the  case  of  Samuel  C.  Palmer.  Executor  of  Sarah  C. 
Dt  Hart,  deceased,  the  Executor  aforesaid  has.  with  the 
approval  of  the  Court,  appointed  Friday,  the  18th  day  of 
April,  A.  D.  1888.  at,  11  o*clock  a.  m„  for  making  pav- 
ment  and  distribution  under  the  Court's  direction  snd  con- 
trol :  when  and  where  all  creditors  and  persons  entitled  to 
distributive  diares  f€fr  legacies)  or  a  residue,  are  hereby  noti- 
fied to  attend,  in  person  or  by  agent  or  attorney  duly  author- 
ijed,with  their  claims  agidnst  the  estate  properly  vouched; 
otherwise  the  Executor  win  take  the  benefit  of  the  law 
sgnhisttbem. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  week  s  in  the  Washington  Law  Beporter  previous  to  the 
ssldday. 

B      l^st:  DOB8EY  CLAGETT,  Begister  of  Wills. 

Kb.  MIO.    Ad.  D.  11.    Gordon  A  Ctordon,  Proctors. 

m  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orpiians*  Court  Business, 

March  16th.  1888. 

In  the  case  of  Mary  Jane  Gass.  Executrix  of  Wllliain  Rea 
Gats,  deceased,  the  Executrix  aforesaid  hss,  with  the  ap- 
proval of  Uie  Court,  appointed  Friday,  the  6th  day  of  April, 
A.  D.  lan,  at  12  o'clock  m.,  for  making  payment  and  distribu- 
tion midertheCourt*s  direction  and  control:  when  and  where 
an  creditors  and  persons  entitled  to  distributive  shares  (or 
legacies)  or  a  redone,  are  hereby  notified  to  attend,  in  person 
or  by  agent  or  attorney  duly  authorixed,  with  their  claims 
aaoBst  the  estate  properly  vouched ;  otherwise  the  Executrix 
vm  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Beporter  previous 
to  the  said  day.  

12         Test:        DOBSEYOLAGETT,  Begister  of  Wills. 

lfo.a6M.    Ad.D.18. 


ttqal  Noticeo. 


TBI8  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  Dirtrict  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
iWamenta^  on  the  personal  estate  of  RIchani  Byron, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  29th  dav  ot  February 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  29th  day  of  February,  1888. 

18  ELIZA  BYBON,  Ex'x,  419  B  st  s.  e. 

No.  2916.    Ad.D.18.    Sam*l  C.  Mills.  Proctor. 

THIS  IS  TO  aiVE  NOTICE. 

That  the  subscriber,  of  Cincinnati,  Ohio,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Terra  for  Orphans'  Court  business. 
Letters  of  Administration  c.  t.  a.  on  the  personal  estate  of 
PoHy  Y.  Brownell,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  sulMcriber,  on  or  before  the  16th  day  of  March  next: 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate, 

Given  under  my  hand  this  18th  day  of  March,  1888. 

13  TEMPEBANCE  P.  BBBD,  Adm'x,  c.  t.  a. 

No.  2998.    Ad.  D.  18.    F.  D.  McKenney,  Proctor. 


CHANCERY  SALE  OF  VALUABLE  IMPROVED  REAL  ESTATE  ON 
THE  NORTHWEST  CORNER  OF  PENNSYLVANIA  AVENUE  AND 
FOUR-AND-A-HALF  STREET  NORTHWEST,  KNOWN  AS  NOS. 
4S1,  463.  46S  AND  457  PA.  AVE. 

By  virtue  of  a  decree  of  the  Supreme  Court  of  the  District 
of  Columbia,  passed  on  the  29th  dav  of  October,  1886  (as 
amended  by  order  passed  on  the  15th  day  of  March,  1888),  in 
Equity  Cause,  No.  9937,  wherein  Edward  F.  Beale  and  others 
are  complainants,  and  Gertrude  Wheeler  ^d  others  are  da- 
ffendants,  I  shall  sell,  to  the  highest  bidder,  in  front  of  the 
premises,  on  MONDAY,  the  2ND  DAY  of  APBIL,  1888,  at 
FOUR  O'CLOCK  P.  M.,  the  following  de  cribed  parcels  of 
land  in  the  city  of  Washington,  District  of  Columbia,  known 
as  lots  28  and  29  of  James  U.  Saville,  trustee's,  subdivision  of 
part  of  original  lot  1  in  souare  491.  as  the  same  is  recorded 
in  Book  15.  page  161,  of  the  records  of  the  Surveyor  of  the 
District  of  Columbia. 

Also  all  the  right,  title,  and  interest  of  the  parties  to  this 
suit  in  and  to  the  parcel  of  land,  described  as  follows :  Be- 
ginning at  anoint  on  the  west  side  of  Four«nd-a-half  street, 
distant  10'>.38  feet  north  of  the  north  line  of  Pennsylvania 
avenue,  and  running  thence  west,  in  a  line  perpendicular  to 
Four-and-a-half  street,  40.56  feet;  thenoe  northeasterly,  in  a 
line  perpendicular  to  the  course  of  Pennsylvania  avenue, 
19.29  feet;  thence  southeasterly  86.35  feet  to  a  point  on  the 
west  line  of  Four-and-a-half  street,  distant  9  feet  north  of  the 
place  of  beginning ;  thence  south,  along  the  west  line  of 
Four-and-a-half  street,  9  feet  to  the  place  of  beginning 

Said  sub  lot  28  is  situated  on  the  northwest  corner  or  Penn- 
sylvania avenue  and  Four -and-a-half  street,  having  a  front- 
age of  66  feet  and  Sincheson  Pennsylvaniaavenue,  by  adepth 
of  105  feet  and  4  inches  on  Four-and-a-half  street.  It  is  im- 
proved by  a  three-story  brick  building. 

Said  sub  lot  29  adjoins  the  preceding  lot  on  the  west,  hav- 
ing a  frontage  of  18  foot  on  Pennsylvania  avenue,  by  an 
average  depth  of  87.22  feet,  and  is  improved  by  a  two-story 
brickbuUding. 

The  three  parcels  will  first  be  put  up  for  sale  as  a  whole, 
and,  if  not  sold,  then  each  parcel  will  at  once  be  offered  sep- 
arately. 

Terms  of  sale,  as  prescribed  by  the  decree  as  anoended,  are  as 
follows :  One-tnird  of  the  nurchase-money  in  cash  and  the 
balance  in  two  equal  installments,  payable  in  one  and  two 
years,  respectively,  from  the  day  of^  sale,  or  all  cash,  at  the 
option  of  the  purchaser.  The  deferred  pavments  shall  be  se- 
cured by  a  deed  of  trust  upon  the  premises  sold  and  bear 
interest  firom  the  day  of  sale  at  the  rate  of  six  per  cent,  per 
annum,  payable  semi-annuallv.  A  deposit  of  #600  is  to  be 
made  when  the  property  is  sold,  if  it  be  sold  as  a  whole.  If 
sold  in  parcels  a  deposit  of  $60C  will  be  required  on  lot  28  and 
|2S0  on  lot  29,  and  1100  on  the  remaining  parcel  of  ground. 
If  the  terms  of  sale  be  not  complied  with  m  ten  days  ttom  day 
of  sale  the  Trustee  reserves  the  right  to  resell  at  the  risk  and 
cost  of  the  defhulting  purchaser  after  five  days'  previous  ad- 
vertisement. .All  conveyancing  at  the  cost  of  the  purchaser 
or  purchasers. 


12 


JAMES  H.  SAVILLE,  Trustee, 
1419  F  Street  N,  W. 
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ttqal  JSotut9. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  7th  day  of  March,  188& 
Emmoiit  S.  Smith) 

V.  VAt  Law,  No.  28,435.    Docket  82. 

Georfe  C.  Lewis.  ) 

On  motion  of  the  plaintiff,  hv  Bfr.  Chapin  Brown,  his 
attorney,  it  is  ordered  that  the  defendant,  George  C.  Lewis, 
cause  Ills  appearance  to  be  entered  herein  on  or  before  the 
first  role-da^  occurring  forty  days  after  this  day ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default.  \ 

{The  object  of  this  suit  is  to  collect  the  claim  of  the  said  i 
plaintiff  against  the  said  defendant  for  tl 66.00,  for  the  tent 
of  house  No.  1026  8th  street  (N.  W.),  Washington,  D.  O.,  from 
Jime  1st,  1887,  to  August  16th,  1887,  at  t62.50  per  month ;  and 
Ibr  |2.75  advanced  by  the  said  plaintiff  for  tbe  said  defend- 
ant and  for  his  use.) 

Provided  that  a  copy  of  this  notice  be  published  in  the 
Evening  Btar  once  a  week  for  each  of  three  successive  weeks 
before  the  said  rule-day. 

A.  B.  HAGNER,  Aseo.  Justice. 

True  copy.    Test:  R.  J.  Mbios,  Clerk,  &c. 

11  By  J.  R.  Young,  As8*t  C9erk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


Hlllery  Jordan 
John  H.  Klng,'Adm>,et 


J 


In  Equity.    No.  10,624. 


W.  Preston  Williamson,  trustee  in  this  cause,  having  re- 
ported a  sale  of  the  real  estate  and  premises  described  in 
these  proceedings  to  Mrs.  Oomelia  Plumley,  for  the  sum  of 
1890.00,  it  is,  this  0th  day  of  March,  A.  D.  1868,  ordered  that 
said  sale  be  finally  ratified  and  confirmed,  unless  cause  to 
the  contrary  be  shown  on  or  before  the  0th  day  of  April,  A. 
D.  1888. 

Provided  that  a  copy  of  this  order  be  published  in  the 
Washington  Law  RepOTter  once  a  week  for  three  successive 
weeks  before  said  9th  day  of  April,  A.  D.  1888. 

And  it  Ls  further  ordered  that  this  cause  be,  and  it  her^y 
is,  referred  to  the  Auditor  to  state  the  trustee's  aoooont. 

W.  S.  COX   J. 

A  true  copy.    Test :  R.  J.  Mkios,  Clerk. 

11  Bv  H.  W.  HoDOBS,  AsB't  aerk. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftx>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Michael  T.  Keliher, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  March 
next;  they  mav  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  March,  1888. 
11  MART  E.  KELIHER,  Adm'x,  cor.  34th  &  P  sts. 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained Arom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  Obedlah  Kimmell, 
late  of  the  Diistrict  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20th  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 
.  Given  under  my  hand  this  20th  day  of  February,  1888. 

11  JOSEPH  GAWLBR  Ex 'r,  178  4  Pa.  ave.  n.  w. 

No. 2942.    Ad.D.18.    N.  H.  Miller,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 
The  sixth  day  of  March,  1888. 
Charies  W.  Arndt ) 

V.  }  No.  10,915.    Docket  27. 

Matilda  Arndt   ) 

On  motion  of  the  plaintiff,  by  Mr.  Campbell  Carrington, 
his  solicitor,  it  is  ordered  that  the  defendant,  Matilda  Arndt, 
cause  her  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  davs  after  this  day ;  otberwise 
the  cause  will  be  proceeded  with  as  in  caseof  oefault. 

The  object  of  this  suit  is  for  an  absolute  divorce,  upon  the 
grounds  of  non-support  and  willfhl  desertion  for  over  two 
years  from  the  filing  of  this  cause. 

By  the  Court.  W.  B.  COX,  Justice,  Ac. 

True  copy.    Test :       R.  J.  Mmos,  Clerk,  Ac. 

By  M.  A.  Clancy,  A8s*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  March,  1888. 
dani  A.  EngelhardtV 

V.  y  No.  11^19.    Docket  28. 

Frank  Engelhardl.  j 
On  motion  of  the  plaintiff,  by  Mr.  Leon  Tobriner.  her 
solicitor,  it  is  ordered  that  the  defendant,  Frank  Engelhardf , 
cause  his  appearance  to  be  entered  herein  on  or  befbre  the 
first  rule-dav  occurring  forty  days  after  this  day ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  deftult. 

The  object  of  this  suit  is  to  obtain  an  absolute  divorce  on 
the  ground  of  desertion  and  adultery. 
By  the  Court.                                 W.  B.  COX,  Justice,  Ac 
True  copy.    Test:               R.  J.  Mbios,  Clerk,  Ac. 
_  11 By  M.  A.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  BusinesB. 

March  9th,  1888. 

In  the  matter  of  the  Estate  of  Ann  lonet,  late  of  Washing- 
ton City,  D.  C,  deceased. 

Application  for  the  Probate  of  the  last  WBl  and  Testament 
and  for  Letters  Testamentary  on  the  estate  of  the  said  de- 
ceased has  this  day  been  made  by  Samuel  C.  Palmer. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  30th  day  of  March  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  and  four  Codicils 
thereto  annexed  should  not  be  proved  and  admitted  to  Pro- 
bate and  Letters  Testamentary  on  the  estate  or  the  said  de- 
ceased should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  cnoe  a  week  for 
three  weeks  in  uie  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Cburt.  W.  8.  COX,  Justice. 

U       Test :  DORSET  CLAQETT,  Register  of  Wills. 

H.  O.  A  R.  Claughton,  Proctors. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  BosineaB. 

MardiO,  1888. 

In  the  case  of  SaDie  Shea,  Administratrix  of  Philip  Shea,  de- 
ceased, the  Administratrix  aforesaid  has,  with  the  approval 
of  the  Court,  appointed  Friday,  the  30th  day  of  March,  A. 
D.  1888,  at  11  o'clock  a.  m.,  for  making  payment  and  distri- 
bution, under  the  Court's  direction  and  control ;  when  and 
where  all  creditors  and  persons  entitled  to  (Retributive  shares 
or  a  residue  aie  hereby  notified  to  attend  in  person  or  by 
agent  or  a/ttomey  duly  authorized,  with  their  claims  against 
the  estate  properly  vouched ;  otherwise  the  AdmLnistratriz 
will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Wariiington  Law  Reporter  previous  to 
the  said  day. 

U       Test :       DORSET  CLAQETT,  Register  of  Wills. 

No.  947.    Ad.  D.  9.    Edwards  &  Barnard,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Bosineos. 
March  9, 1888. 

In  the  matter  of  the  Estate  of  Catharine  E.  Beall,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased,  to  be  granted  to  Robert  8.  Werden,  of 
said  District,  has  this  day  been  made  by  Joseph  N.  Plow- 
man and  Marion  L.  Wilson. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  90th  day  of  March,  1888,next,  at  1  o'clock 
p.  m.,  to  show  cause  why  Letters  of  Administration  on  the  es- 
tate of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  onoe  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  newspapers  previous  to  the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

11       Test:  DORSET  CLAQETTT,  Register  of  Wills, 

Edwards  &  Barnard,  Proctors. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained fW>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  fbr  Orphans'  Court  business.  Letters 
Testamentiuy  on  the  personal  estate  of  Anthony  H.  Janus, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subecriber,  on  or  before  the  18th  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene  - 
fit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  February,  1888. 
U     FRANKLANDJANNUS,Ex*r,988F8t.n.w.,Clt7. 
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AXXORBIHYS-AX-I^AVr. 

WASHINGTON,  D.  a 
BERT,  WILLIAM  STONE, 


A 

406  Fifth  St  n.w. 

nELL,  W.  PBIBCB, 

jD                   nXmnmiin  PnUent  Quttes 

626  F  St.  n.  w. 

-piiAIB,  JOHN  S., 

1420P8t.ii.w. 

jT^UMONT,  N^ 

e28  F  St.  n.  w. 

'PDWABI>8  A  BARNARD, 

500  5th  St.  n.  w. 

I^ACEBT.  PRANKT.TN  H^ 

606DSt.n.w. 

O  AVILLE,  JAMES  H^ 

HlOFStm.w. 

CALIFORNIA. 

\roOALLI8TER,  WARD,  Je^ 

-WL                                4S0  Montgomery  St.,  San  Franoiaoo. 

COLORADO. 
"TiUNN,  GBOROE, 

Denver. 

QBORGLA, 

TTARBEON  &  GILBERT. 

JJ.                                 Gate  City  Bank  Building,  Atlanta. 

KANSAa 
'TiOUGLASS,  GEORGE  L., 

Wichita. 

MINNESOTA. 
TTEATH,  HARTWELL  P., 

St.  PaoL 

I^PFUTT,  CHARLES, 

yj                                                 Paxfton  BuUding,  Omaha. 

OHIO. 

TXriNO,  GEORGE  C, 
ft                                89  EncUd  Ave.,  Room  «,  Cleveland. 

ANSON  S.  XAYI^R, 

€«WBl«ioier  of   Deeds,   Notoir    Public 


and 


U.  S.  Commissioner, 

1224  P  St  N.  W.  Washington,  D.  O. 

Attorney  for  Mercantile  OoUeotinfir  Aff enoy. 


BUNDY'8   JU8XICB, 

#1  per  Tot    For  sale  at  the  Waahington  Law  Reporter  Of&ce. 
A  Manual  of  the  Laws  of  the  E^btrici  of  Coltimhia,  from 
Its  ossanlzation,  with  notes  of  decisions  and  references,  hy 

CHARLES   a  BUin>T, 

Coiialttissw  iff  Deeds  for  tn  thtf  States  Mi  Territories, 

■oraxT  PVBuo,  u.  s.  oomiiibbiomsb  and  justiob  op  thb  pbaob 

468  La.  Ave.       (Opp.  Oty  HaU)      WasMnnton,  D.  C. 

49*  AH  papen  for  record  or  use  in  other  States  should  be 
aclouiwledsed  before  a  Oommissioner  of  Deeds  in  this  District 
before  being  sent.  88 


JOHN    VL.   YOOWLHJEESf 

ATTORNBY.AT-IiAT?7, 
Solicitor  of  Patents  and  Counsel  in  Patent  Cases. 

practices  before  thb 
Genbral  Land  Office  and  Court  op  Olaims. 

Si  Ooud  Bldg.,  oor.  9th  &  F  81s.,  Washington,  D.G.     7 

BALDWIN,  HOPKINS  &  PEYTON, 

Attomejs  at  Law,  Solicitors  of  Patents,  and 
Coanselors  in  Patent  Causes, 

25  Grant  Plaoe,  ^^ashiiifirton,  D.  O. 
SstabMed  1859.    Pitsnt  Business  Exdusiroly.     4 

JKational  VniTerslty  I^^w  Scliool. 

PBaa*T,  Hon.  ARTHUR  MAO  ARTHUR, 

Late  AModate  Jottioe  Supreme  Oomri  District  of  Oolumbia 

LECTURERS: 

Hon.  SAM'L  F.  MILLER» 

Aasociate  JoMlce  Supreme  Court  U.  S. 

International  Law. 

Hon.  W.  B*  WEBB. 

Federal  Jorispradence  and  Practice. 

H.  O.  CLAUGHTON,  Bsq. 

Common  Law  Pleading,  Evidence,  Eonity  Pleading  and 

PracUoe,  Commercial,  Maritime,  and  Criminal  Law. 

JAMES  SCHOULER,  Esq. 

Bailments  and  Domestic  Relations. 

EUGENE  OARUSI,  Baq, 

Real  and  Personal  Property,  Contracts,  Negotiable  Instra. 

ment., 

CHAS.  a,  WHITMAN.  Esq. 
Patent  Law  and  Praotice. 
JUDGES  OP  THB  MOOT  COURT : 
EUGENE  CARUSO  Esq.,      |  CHAS.  &  WHITMAN,  Esq., 
Law  and  Equity  Cases.        |  Patent  Cases. 

School  openii  Oct.  8, 1887.  For  informatioa,  address  C.  W. 
Bushnell,  Treas.,  or  E.  D.  Camsi,  Sec.,  1006  Fst.  n.  w.,  Wash- 
ington, D.C.  87 


Book  and  Job  Printinsf. 

THE  LAW  RBPORTBB  COMPANY 
hega  to  inform  the  profession  that  it  has 
recently  added  to  its  plant  a  full  supply  of 
new  Job  Type,  new  Presses,  and  every  ap- 
pointment of  a  first  olass 

JOB  PRINTING  OFFICE, 

whioh  will  be  under  the  supervision  of  Mr. 
W.  F.  Roberts,  one  of  the  most  skilftil  and 
artistio  Printers  in  this  oity .  It  is  therefore 
prepared  to  execute  Briefs,  Records,  Blanks 
and  Books  in  the  hi^rhest  style  of  the  art. 

The  Company  solicits  the  patrona^re  of 
the  profession,  cmd  sruarantees  neat  and 
accurate  work,  promptly  delivered,  at  rea- 
sonable prices. 

Estimates  famished  on  application. 
DATIO  HI.  Ol^rVBR, 
General  Manaflrer. 
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ValoaWe  Law  Books, 


IN 


GOOD   CONDITION. 


AbbotVs  National  DigeBt,  vola  1,  2, 3,  4,  6,  1867 

to  1872. 
Abbott's  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  ^Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound ;  vol.  4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Keports,  new  series,  vol. 

n,  1876. 
Atkins'  Chancery  Reik>rt8,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  5,  6,  7. 

Barbour  «n  Set-off. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice — latest. 

Burge  on  Suretyship. 

Chitty's  English  Digest. 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1865. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  187(>-~Law8, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly,  1789  to  1867, 

1867  to  1865,  1857  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vola  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1867. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf '8  Overruled  Cases^  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest^  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronaux,  1869. 

Landlord  and  Tenant  (Sloane),  1878. 

Laws  1859-60. 

Law  Reports  (£!ngliBh),  vols.  1  to  16,  inclusive, 

1867-69. 
Law  of  Nations,  VatteL 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Lon^  on  Sales  of  Personal  Property. 
Lomsiana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-off. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  5th  ed. 

Orphan's  Court  ManuaL 
Oldham  &  White's  Digest,  1  vol. 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosl.  1,  2,  3. 

Penal  Code  1857,  Duplicates. 

Penal  Code  of  1857  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vola  in  one. 

Railway  Law  (Bonner),  1878. 

Ray's  Medical  Jurisprudence  of  Insanity,  1858. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1845. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870, 1873. 
Swinbome's  Treatise  on  Wills,  vols.  1,  2,  3. 


The  Reporter,  Houghton.  Osgood  &  Co..  vols. 
5,  6,  7,  8,  bound ;  vols.  9  to  20,  inclusivey 

•ipt,  1873^ ; 

Equity,  F 
Insanity,  Prich 


unbound. 
The  Transcript,  1873^  3  vols.,  published  in  New 

York. 
Treatise  on  Equity,  Fcmblanques. 
Treatise  on  Insanity,  Prichard. 


U.  S.  Stats,  at  Large,  vols.  1,  2,  3. 

U.  S.  Stats,  at  Large,  1861  to  1863,  and  1863  to  1867 
2  vols.,  G.  P.  Sanger. 

U.  S.  Digest,  Abbott,  voL  1,  A  to  C,  2  copies ; 
voL  2,  D  to  L.,  2  copies ;  voL  3,  M  to  Y,  2 
copies ;  vol.  6,  Sup.,  F  t6  M,  1  copy.  These 
annuaJk  viz.:  voL  1  to  8.  (duplicates);  9  to 
17,  single^  with  1  voL,  Table  of  Cases  and 
*  Equity  Digest,  voL  2. 

Warren's  Duties  of  Attorneys^  1870. 
Watkins  on  Descents. 
Wellford's  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  Executors,  &c.,  vol.  2,  Thobaulf  b 
Notes. 

For  sale  at  the  Officeof  the  Washington 
Law  Reporter.  Orders  for  Law  Books  promptly 
filled  at  current  prices.    Address 

THE  WASHINGTON  LA\^  REPORTER, 

MS  £  St.  N.  Yf.,  Washingt^m;  D.  C 
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established  1674. 
Wm.  Stonb  Abbbt,      .       -       - 


Editor 


VOL.XVL 


No.  14 


WASHINGTON,  D.  a 


-    APRIL4,1888 


H.  R.  8190. 

A  bill  (H.  R.  8190)  **  to  define  and  regn^te 
l^e  Jarisdiction  of  the  courts  of  the  United 
States "  has  been,  by  the  Committee  on  the  Judi- 
ciary, reported  to  the  House  of  Representatives 
and  has  been  somewhat  debated.  Section  8  of 
this  proposed  act,  printed  elsewhere  in  this 
iasae,  is  directed  to  the  Judiciary  system 
of  the  District  of  Ck>lumbia,  and  will  have 
the  effect,  if  passed  in  its  present  shape,  to 
deprive  litigants  in  this  District  of  their  right 
of  appeal  to  the  Supreme  Court  of  the  United 
States,  a  right  which  has  been  accorded  to  our 
people  ever  since  the  organization  of  our  courts. 
The  proposed  law  prohibits  the  prosecution  of 
an  appeal  or  writ  of  error  to  the  Supreme  Court 
of  the  United  States  from  the  Supreme  Court  of 
the  District  of  Columbia  in  any  case,  either  at 
law  or  in  equity,  with  only  a  saving  in  flavor  of 
the  United  States  or  where  Federal  questions 
are  involved,  no  matter  what  may  be  the  mag- 
nitude of  the  interests  involved,  and  will  most 
sorely,  if  enacted,  result  in  great  hardship  and 
be  a  practical  denial  of  Justice  to  a  helpless 
^people — helpless  because  they  must  depend 
npon  the  will  and  whim  of  Congressional  legis- 
lation and  have  no  voice  in  the  selection  of 
their  judges  or  in  the  regulation  of  their  judi- 
cial system. 

The  Supreme  Court  of  the  District,  as  now 
eonstitated,  is  a  shifting  and  interchangeable 
>K>urt^  the  appeal  branch  of  the  court  being 
•elected  (three  members  usually  sitting)  from 
the  six  Judges  composing  it,  and  in  this  way 
each  judge,  in  turn,  has  an  opportunity  and  is 
required  to  review  the  rulings  and  decisions  of 
his  brother  Justice  sitting  in  the  special  terms, 
the  practical  result  being  that  the  decision  on 
an  api>eal  i^rom  the  special  term  will  very  much 
depend  npon  the  preconceived  ideas  of  the  law 
entertained  by  the  Justices  who  happen  to  be 
ritting  when  the  appeal  is  argued,  and  this  in  a 
oommnnity  holding  over  two  hundred  thousand 
people  and  who  own  real  and  personal  property 
to  the  value  of  over  one  hundred  millions  of 
dollars.  Clearly,  it  seems  to  us  that  the  right  of 
appei^  now  enjoyed  ought  not  to  be  abridged  as 
suggested  in  this  bill,  for  so  to  do  would,  beyond 
a  doabt,  work  the  gravest  injustice  to  a  com- 


munity whose  interests,  from  their  dependent 
condition,  should  enlist  the  most  considerate 
treatment  frpm  our  immediate  l^slators, 
many  of  whom  have  themselves  substantial 
interests  and  rights  of  property  in  this  city. 

It  has  been  suggested  that  the  leading  idea  in 
the  proposed  legislation  was  to  put  the  law  sys- 
tem of  this  District  on  a  par  with  the  system  in  the 
States  and  that  this  enactment  will  accomplish 
that  result  It  will  not  While  want  of  space 
prevents  a^fVill  discussion  of  the  matter,  a  refer- 
ence may  be  made  to  our  neighbor,  the  State  of 
Maryland,  from  which  the  great  body  of  our 
law  is  derived.  That  State  is  fbmished  with 
numerous  courts,  from  that  of  magistrate  up  to 
a  stable  and  independent  court  of  appeals,  and 
an  appeal  lies  to  this  court  of  last  resort  from  all 
courts  except  that  of  the  magistrate.  The  city 
of  Baltimore  alone  is  provided  with  six  courts, 
and  has  its  own  court  of  appeals,  from  which 
an  appeal  will  lie  to  the  Court  of  Appeals  of 
the  State.  Mark  the  contrast  Here  it  is  pro- 
posed practically  to  leave  the  rights  of  property- 
owners  and  litigants  to  the  judicial  determina- 
tion of,  as  a  matter  of  fact,  one  court,  for  the 
special  terms  held  are  branches  of  the  Supreme 
Court  of  the  District  of  Columbia,  the  justices 
composing  which  are  interchangeable  between 
the  special  terms,  at  one  time  sitting  in  the  spe- 
cial terms  and  again  in  the  general  term  review- 
ing the  decisions  of  their  brethren  delivered  in 
special  term. 

By  way  of  illustration,  suppose  an  action  of 
ejectment  should  be  brought  in  this  District 
which  involved  the  title  to  property  of  great 
value,  Willard's  Hotel  or  the  Corcoran  Gallery  of 
Art,  for  instance.  The  determination  of  the  Su- 
preme Court  of  the  District  of  Columbia,  should 
this  bill  become  a  law,  would  be  conclusive  and 
final 

Many  examples  might  be  given  and  many 
causes  referred  to  in  which  the  decisions  of  the 
Supreme  Court  of  this  District  have  been  re« 
versed  and  the  law  settled  on  lines  totally  op- 
posed to  the  principle  announced  by  our  Gen- 
eral Term.  But  sufficient  has  been  said,  we 
think,  to  show  that  the  change  would  be  a  most 
undesirable  one  and  greatly  to  the  disadvantage 
of  our  people. 

At  a  late  meeting  of  the  Bar  Association  it 
was  declared  to  be  the  unanimous  sentiment  of 
the  bar,  and  we  believe  it  to  be  the  sentiment  of 
the  business  community,  whose  interests  are  so 
seriously  involved,  that^  so  for  as  this  District  is 
affected,  this  bill  should  not  become  a  law,  or,  at 
least,  that  this  section  should  be  eliminated  from 
it  or  so  amended  as  to  avoid  the  obnoxious 
quality  it  now  has. 


Digitized  by 


Google 


214 


THE  WASHINGTOIT  LAW  EEPOETEE. 


Vol.  XVI 


Years  ago  the  late  Ohief  Justice  practiced 
law  before  Judge  L.  B.  Otis,  now  of  Obicago. 
Judge  Otis  was  interviewed  by  a  reporter  of 
the  Chicago  Tribune,  and  we  copy  from  that 
paper  the  substance  of  his  comments,  which  are 
in  full  accord  with  the  excellent  estimate  of  the 
deceased  jurist  by  "  A,  G.  R"  in  our  last  issue : 

"  I  knew  Chief  Justice  Waite  intimately.  He 
practiced  before  me  many  years  ago.  I  was 
judge  of  the  Toledo  court  from  1861  to  1857. 
Mr.  Waite  came  from  Connecticut  to  the  Mau- 
mee  Valley  in  1837  and  settled  in  Maumee, 
which  was  then  the  county  seat  of  Lucas  county. 
When  the  county  seat  was  moved  from  Mau- 
mee to  Toledo  Mr.  Waite  likewise  moved  his 
residence.  My  residence  during  the  period  of 
my  Judgeship  was  in  Fremont,  which  is  well 
known  as  the  home  of  ex-President  Hayes.  Mr. 
Waite  had  a  partner,  and  the  firm  was  known 
as  Young  &  Waite.  it  was  the  leading  law  firm 
of  the  valley  all  the  way  from  Fort  Wayne  to 
Toledo.  Mr.  Youne  retired  from  the  firm  about 
the  time  the  war  broke  out.  Mr.  Waite  con- 
tinued in  the  business,  which  continually  in- 
creased, until  he  was  called  to  the  Supreme 
Court  of  the  United  States.  A  year  ago  last 
December  he  came  from*Washington  to  Toledo 
expressly  to  attend  a  dinner  party  given  in 
honor  of  the  eightieth  anniversary  of  his  former 
partner,  for  whom  he  entertained  the  kindest 
and  most  cordial  feelings.  Five  weeks  ago  I  was 
in  Washington  and  visited  Judge  Waite,  both  at 
his  house  and  in  his  chambers  at  the  Capitol. 
We  chatted  freely  over  old  times.  He  was  act- 
ive, smart,  and  bright,  and  gave  no  indication 
that  death  would  so  quickly  claim  him. 

"He  was  a  leading  lawyer  of  an  unblemished 
character.  He  was  a  finely  educated  man,  and 
had  a  physique  intended  for  the  greatest  amount 
of  endurance.  He  prepared  his  law  papers  with 
the  most  wonderftil  rapidity  and  accuracy. 
Sheet  after  sheet  would  fly  from  his  pen,  and 
not  one  needed  a  correction. 

**  His  father  was  an  old-fashioned  Whig,  and 
he  followed  in  the  old  gentleman's  w£^e.  I 
never  heard  of  his  making  a  political  speech .  In 
1849  he  was  elected  a  member  of  the  Legislature 
and  served  one  term.  He  was  a  member  of  the 
Ohio  Constitutional  Convention  and  its  chair- 
man when  he  was  appointed  Chief  Justice. 

'^  He  was  a  good,  strong,  substantial  speaker, 
but  no  orator.  He  could  scarcely  be  called  a 
jury  lawyer,  yet  few  lawyers  could  marshal  the 
facls  so  succinctly  as  he.  In  this  he  was  so  suc- 
cessfril  that  if  his  case  had  any  merits  of  its  own 
he  almost  always  won. 

"  He  never  appeared  in  criminal  cases,  never 
had  anything  to  do  with  a  slander  suit  or  a  case 
of  assault  and  battery.  His  business  was  with 
banks,  railroads,  corporations,  and  large  prop- 
erty interests.  JSis  partner  took  but  little  inter- 
est in  any  of  the  cases  after  they  got  into  court. 
Mr*  Waite  then  did  all  the  work.  He  was  a 
natural-bom  book-keeper  and  could  go  through 
a  set  of  books  with  the  rapidity  of  the  confiden- 
tial clerk  under  whose  charge  they  had  been. 
His  integrity  was  of  that  lofty  character  that  he 
was  constantly  referred  to  in  and  out  of  court 

"He  had  been  offered  every  judicial  position 
that  Ohio  could  offer,  but  he  always  aedined 


for  the  reason  that  his  practice  was  worth  much 
more  than  the  salary  attaching  to  the  position. 
From  1845  to,  say,  1860  his  practice  was  worth 
about  $7,000  a  year,  which  in  those  days  was 
considered  something  extraordinary. 

"About  a  year  after  his  appointment  to  the 
Supreme  Bench  I  called  upon  him  in  the  con- 
sultation-room in  Washington.  He  said  a  posi- 
tion on  the  Supreme  Bench  was  the  only  judge- 
ship that  ever  tempted  him.  In  the  course  of 
conversation  he  said  that  he  hated  to  leave  To- 
ledo. He  loved  the  Maumee  Valley  and  its 
people,  and  some  day  he  hoped  to  return  and 
spend  the  remainder  of  his  days.  Judge  Waite 
was  a  sterling  man.  He  did  not  know  what 
deceit  or  double-dealing  was.  He  hated  shams 
of  every  description.  He  was  a  sincere  man, 
and  in  nis  frank,  open  face  there  was  nothing 
but  the  most  exact  truth.  He  was  an  eminently 
just  man." 

Myer's  Federal  Decisions,  VoL  20. 


The  above  volume  of  this  admirable  series  is 
mainly  devoted  to  the  arrangement  of  Federal 
decisions  relating  to  Indians,  mtereetandusurvy 
insanity,  and  juagments  and  executions.  We 
have  from  time  to  time  commented  upon  the 
volumes  of  this  work  as  they  were  issued,  g^~ 
erally  in  terms  of  unoualified  approbation.  The 
present  volume,  in  all  that  masee  a  book  of  ref^ 
erence  valuable  to  the  practitioner,  is  in  keep- 
ing with  those  that  have  preceded  it.  The  work ' 
throughout  is  evidently  prepared  with  much 
care  and  judgment,  and,  although  we  have  not 
had  the  opportunity  to  make  an  exhaustive 
critical  examin^^tion,  yet  we  have  browsed  over 
it  enough  to  convince  us  that  it  will  become  a 
valuable  and  permanent  addition  to  the  libraries 
of  American  lawyers. 

■  m9m • 

SUPREME  COURT  OF  THE  UNITED  STATES.* 

HOWARD  D.  POTTS,  Appellant, 

V. 

THE  UNITED  STATES. 

Decided  March  19,  1888. 

When  the  finding  of  a  naval  retiring  board,  under 
sections  1449-1454  R.  S.  U.  S.,  that  the  incapacity 
of  an  officer  disabled  for  active  service  did  not 
originate  in  the  line  of  duty,  has  been  approved  by 
the  President  it  is  final  and  fixes  the  status  of  the 
retired  officer.  The  subsequent  transfer  of  such 
officer,  under  section  1594,  from  the  furlough  to 
the  retired  pay  list,  does  not  alter  his  status  so  as 
to  entitle  him  to  three-quarters  of  the  sea-pay  pro- 
vided for  retired  officers  whose  incapacity  origi- 
nated in  the  line  of  duty,  but  only  mcreases  his 
pay  from  half  furlough  to  half  sea  pay  of  the  grade 
or  rank  he  held  at  the  time  of  retirement. 

Appeal  firom  the  Ooort  of  Claims. 

Mr.  Chief  Justice  Waite  delivered  the  opinion 
of  the  court. 

Howard  D.  Potts,  an  assistant  engineer  of  the 
Navy,  being  physically  disabled,  was  examined 
by  a  naval  retiring  board,  who  reported  that  lie 
I  was  incapacitated  fh>m  active  service,  and  that 
I  in  their  Judgment  the  incapacity  did  not  ori^* 
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nate  in  the  line  of  dnty.  In  this  report  the] 
President  concurred  ana  directed  a  retirement ' 
on  fUrlongh-pay. 

The  sections  of  the  Revised  Statutes  govern- 
ing such  a  proceeding  are  as  follows : 

"Sec.  1449.  Said  board  shall  be  authorized  to 
inquire  into  and  determine  the  facts  touching 
the  nature  and  occasion  of  the  disability  of  any 
such  oflficer,  and  shall  have  such  powers  of  a 
oourt-martial  and  of  a  court  of  inquiry  as  may 
be  necessary. 

"  Sec.  1460.  The  members  of  said  board  shall 
be  sworn  in  each  case  to  discharge  their  duties 
honestly  and  impartially. 

"  Sec.  1451.  When  said  retiring  board  finds  an 
officer  incapacitated  from  active  service,  it  shall 
also  find  and  report  the  cause  which,  in  its  judg- 
ment, produced  his  Incapacity,  and  whether 
such  cause  is  an  incident  of  the  service.' 

"Sec  1462,  A  record  of  the  proceedings  and 
decision  of  the  board  in  each  c^e  shall  be  trans- 
mitted to  the  Secretary  of  the  Navy,  and  ^all 
be  laid  by  him  before  the  President  for  his  ap- 
proval or  disapproval  or  orders  in  the  case. 

"  Sec.  1463.  When  a  retiring  board  finds  that 
an  oflicer  is  incapacitated  for  active  service,  and 
that  his  incapacitv  is  the  result  of  an  incident 
of  the  service,  such  officer  shall,  if  said  decision 
18  approved  by  the  President^  be  retired  from 
active  service,  with  retired-pay,  as  allowed  by 
chapter  8  of  tnis  title. 

"Sec.  1464.  When  said  board  finds  that  an  offi- 
cer is  incapacitated  for  active  service,  and  that 
his  incapacity  is  not  the  result  of  any  incident 
of  the  service,  such  officer  shall,  if  said  decision 
is  approved  by  the  President,  be  retired  from 
active  service  on  fhrlough-pay,  or  wholly  retired 
from  service  with  one  year's  pay,  as  the  Presi- 
dent may  determine. 

"  Sec  1693.  Officers  placed  on  the  retired-list 
on  fturlough-pay  shall  receive  only  one-half  of 
the  pay  to  which  they  would  have  been  entitled 
if  on  leave  of  absence  on  the  active-list" 

On  the  16th  of  March,  1877,  Potts  was  nomi- 
nated by  the  President  and  confirmed  by  the 
Senate  on  the  17th  of  the  same  month,  for  trans- 
fer from  the  fhrlough  to  the  retired  pay  list 
under  section  1694  of  the  Revised  Statutes.  That 
section  is  as  follows : 

"Sec.  1594.  The  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  may  transfer 
any  officer  on  the  retired-list  from  the  furlough 
to  the  retired  pay  list." 

Since  his  confirmation  he  has  been  paid  one- 
half  tlie  sea-pay  of  an  officer  of  his  rank  at  the 
time  of  retirement^  the  accounting  officers  being 
of  opinion  that  his  case  fell  within  the  second 
clause  of  section  1688  of  the  Revised  Statutes, 
which  is  as  follows : 

"  The  pay  of  all  other  officers  on  the  retired- 
list  (excluding  those  above  specified)  shall,  when 
not  on  active  duty,  be  equal  to  one- half  the  sea- 
pay  provided  by  this  chapter  for  the  grade  or 
rank  held  by  them  at  the  time  of  retirement" 

He  claims,  however,  that  after  his  transfer 
from  the  Airlough  to  the  retired  list  he  was  en- 
titled to  three-quarters  of  the  searpay  under  the 
first  clause  of  that  section,  as  follows  : 

"Sec  1688.  The  pay  of  all  officers  of  the  Navy, 
wlio  have  been  retired  after  46  years'  service 
after  reaching  the  a^e  of  16  years,  or  who  have 
been  or  may  oe  retired  after  40  years'  service, 


upon  their  own  application  to  the  President  or 
on  attaining  the  sige  of  62  years,  or  on  account 
of  incapacity  resulting  i^m  long  and  faithiUl 
service,  from  wounds  or  iniuries  received  in 
the  line  of  dnty,  or  from  sicKuess  or  exposure 
therein,  shall,  when  not  on  active  duty,  be  equal 
to  76  per  cent,  of  the  sea-pay  provided  by  this 
chapter  for  the  grade  or  rank  which  they  held, 
respectively,  at  the  time  of  their  retirement" 

This  suit  was  brought  to  recover  the  difference 
between  one-half  ana  three-quarters  of  sea-pay 
from  the  date  of  his  transfer.  The  Court  of 
Claims  gave  Judgment  against  him,  and  from 
that  judgment  this  appeal  was  taken. 

We  agree  entirely  with  the  Court  of  Claims  in 
the  view  it  took  of  the  case.  The  finding  of  the 
retiring  board,  approved  by  the  President  is  the 
judgment  of  the  tribunal  created  under  the  law 
for  the  government  of  the  Navy  to  determine 
such  questions,  that  Potts  be  retired  from  active 
service  for  incapacity,  which  "  did  not  originate 
in  the  line  of  duty."*  This  made  him  a  retired 
officer  on  fiirlough-pay,  and  gave  him  one-half 
the  leave  of  absence  pay  of  an  officer  on  the  act- 
ive list  When  he  was  afterwards  transferred 
by  the  action  of  thQ  President  and  Senate  "  from 
the  fhrlough  to  the  retired  pay  list"  his  atattis 
as  a  retir^  officer  was  not  changed.  He  still 
remained  an  officer  retired  for  incapacity  which 
did  not.originate  in  the  line  of  duty,  but  his  pay 
was  raised  from  that  of  an  officer  retired  "on 
furlough-pay"  to  that  of  one  retired  on  half 
sea-pay.  In  other  words,  he  was  taken  from 
the  furlough-list  and  put  on  the  list  of  those  re- 
tired under  circumstances  which  brought  them 
within  the  second  clause  of  section  1688  instead 
of  the  first  The  object  of  the  statute  is  not  to 
enable  the  President  and  Senate  to  vacate  the 
finding  of  the  retiring  board  that  the  incapacity 
of  the  officer  did  not  "  originate  in  the  line  of 
duty,"  and  to  decide  that  it  was  "  the  result  of 
an  incident  of  the  service,"  but  to  afford  a  means 
for  his  relief  from  the  consequences  of  such  a 
finding,  to  the  extent  of  adding  to  his  pay  the 
difference  between  the  half  of  leave  of  absence 
pay  and  the  half  of  sea-pay.  It  may  have  been 
mtended  as  a  provision  for  a  remedy  for  wrongs 
done  by  retiring  boards,  but  it  limited  the  power 
of  the  President  and  Senate  in  4ihat  behalf  to  a 
transfer  of  the  name  of  the  officer  from  "  the 
furlough  to  the  retired  pay  list"  The  cause  of 
his  retirement  still  remains  the  same  and  de- 
termines his  position  on  the  "  retired-pay  list" 

The  judgment  of  the  Court  of  Clamis  is  af- 
firmed. 


THE  UNITED  STATES,  Appellant, 

JABEZ  BURCHARD. 
JABEZ  BURCHARD,  Appellant, 

THE  U^aTED  STATES. 

Decided  March  19, 1888. 

1.  An  officer  of  the  Navy,  retired  on  furlough-pay  list, 
and  subsequently  transferred  from  the  furlough  to 
the  retired  pay  list,  the  tranrfer  being  autedat^ 
as  of  the  date  of  original  retirement,  is  in  no  event 
entitled  to  more  than  half  the  sea-pay  of  the  grade 
or  rank  which  he  held  at  the  time  of  retirement. 
(See  Potts  V.  U.  S.,  ante.) 
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2.  Money  paid  by  the  disbursing  officers  of  the  Gov- 
ernment in  excess  of  such  half  sea-pay  to  such  a 
retired  officer  may  be  set  off  by  the  United  States 
and  recovered  in  an  action  against  them  brought 
by  the  retired  officer. 

Appeals  fVom  the  Court  of  Claims. 

Mr.  Chief  Justice  Wattb  delivered  the  opinion 
of  the  court. 

Jabez  Burchard,  an  assistant  ens^neer  in  the 
Navy,  was  examined  by  a  retiring  board  organ- 
ized under  section  1448  of  the  Revised  Statutes, 
and  the  board  reported  that  he  was  incapac- 
itated fVom  active  service,  and  "  that  his  incapac- 
ity was  not  the  result  of  an  incident  of  the 
service."  The  statutes  regulating  such  a' pro- 
ceeding are  given  in  full  in  Potts  v.  The  United 
States  (reported  above).  The  President  ap- 
proved the  findings,  and  Burchard  was  retired 
on  ftirlough-pay  October  26,  1874.  On  the  Ist 
of  March,  1877,  the  Secretary  of  the  Navy  ad- 
dressed a  letter  to  the  Fourth  Auditor  of  the 
Treasury,  stating  that  '*  upon  a  l\ill  review  of 
all  the  facts  in  the  case  .  .  .  the  Department 
is  of  opinion  that  the  causes  which  incapaci- 
tated him  [Burchard]  for  active  duty  were 
incident  to  the  service,  and  that  he  should  have 
the  higher  rates  of  pay  allowed  to  retired 
officers  by  section  1688  of  the  Revised  Statutes." 

On  the  1st  of  March,  1878,  the  President  made 
the  following  nomination : 
*^  To  the  Senate  of  the  United  States  : 

**  In  accordance  with  section  1694  of  the  Re- 
vised Statutes,  I  nominate  Jabez  Burchard  as- 
sistant engineer,  to  be  transferred  fVom  the 
fiirlough  to  the  retired-pay  list  of  the  Navy  from 
the  20th  of  October.  1874. 

"R  B.  Hayes." 

On  the  25th  of  March,  1878,  the  Senate  advised 
and  consented  to  the  appointment,  as  follows  : 

^^Reaolvedf  That  the  Senate  aavise  and  con- 
sent to  the  appointment  of  Assistant  Engineer 
Burchard  to  be  transferred  from  the  ftirlough  to 
the  retired  pay  list  from  the  26th  of  October, 
1874,.  agreeably  to  the  nomination." 

On  the  1st  of  April,  1878,  Burchard  was  noti- 
fied of  this  transfer. 

From  the  26th  of  October,  1874,  until  the  Ist 
of  April,  1878,  he  has  been  paid  75  per  cent,  of 
the  sea-pay  for  the  gp-ade  or  rank  which  he  held 
at  the  time  of  retirement,  being  f  1,275  a  year. 
Since  April  1,  1878,  he  has  been  paid  f850  a 
year,  under  the  second  clause  of  section  1688 — 
his  half  sea-pay.  He  brought  this  suit  on  the 
6th  of  September,  1883,  to  recover  the  difference 
between  one-half  and  three-quarters  of  sea-pay 
from  April  1.  1878.  The  United  States  set  up  by 
way  of  counter-claim  that  he  had  been  overpaid 
$1,168.76  for  his  salary  from  April  1,  1876,  to 
March  31,  1878,  and  asked  judgment  for  that 
amount.  The  Court  of  Clafcis,  on  the  4th  of 
February,  1884,  dismissed  both  the  petition  and 
counter-claim.  From  that  judgment  both 
parties  appealed.  That  of  the  United  States 
was  docketed  in  this  court  October  24.  1884, 
which  was  during  the  return  term ;  but  that  of 
Burchard  was  not  docketed  until  January  7, 
1888,  and  he  did  nothing  here  in  the  mean  time 
to  make  himself  an  actor  in  that  behalf.  For 
that  reason  his  appeal  is  dismissed  for  want  of 
due  prosecution,  on  the  authority  of  The  S.  S. 


Osborne,  106  U.  S.,  447.    See  also  Hilton  v.  Dick- 
inson, 108  U.  S.,  168 ;  The  Tornado,  109  U.  S.,  117. 

We  have,  then,  for  consideration  only  the 
questions  which  arise  on  the  appeal  of  the 
United  States.  Tae  suit  was  brought  to  re- 
cover a  balance  claimed  to  be  due  for  pay  after 
March  31.  1878.  The  counter-claim  is  for 
moneys  alleged  to  have  been  overpaid  between 
October  2H,  1874.  and  March  31,  1878.  As  the 
petition  of  Burcnard  was  dismissed  because  he 
had  already  been  paid  in  fUU  for  all  he  was  en- 
titled to  after  March  31,  1878,  the  appeal  of  the 
United  States  brings  up  only  the  questions  pre- 
sented by  the  counter-claim.  These  are,  first, 
as  to  the  amount  which  Burchard  was  actually- 
entitled  to  for  his  pay  between  October  26,  1874, 
and  April  1,  1878,  after  his  transfer  "  from  the 
frirlough  to  the  retired  pay  list,"  and,  second, 
as  to  the  right  of  the  United  States  to  recover 
back  any  amount  he  mav  have  been  paid  over 
what  he  waa  actually  entitled  to  by  law. 

As  to  the  first  of  these  questions  it  was  settled 
in  the  case  of  Potts,  ante,  that  he  was  in  no 
event  entitled  to  more  than  half  sea-pay,  and 
that  all  he  got  over  that  was  by  a  mistake  of  the 
accounting  .officers.  Whether  he  was  entitled 
to  more  than  half  of  leave  of  absence  pay  before 
April  1,  1878,  depends  on  the  effect  of  the  action 
of  the  President^  with  the  advice  and  consent 
of  the  Senate,  in  antedating  the  transfer  so  as  to 
make  it  relate  back  to  October  26,  1874,  when 
the  nomination  to  the  Senate  was  not  actually 
made  until  March  1,  1878. 

What  is  now  section  1594  of  the  Revised  Stat- 
utes was  originally  enacted  as  part  of  section  3 
of  the  act  of  January  16, 1867  (c.  12, 11  Stat,  134), 
**  to  amend  an  act  of  February  28,  1855  (c  127, 
10  Stat.,  616),  being  'An  act  to  promote  the 
efficiency  of  the  Navy,'"  and  it  was  evidently 
intended  to  enable  the  President,  with  the  ad- 
vice and  consent  of  the  Senate,  to  relieve  a  de- 
serving officer  to  a  limited  extent  from  the  con- 
sequences of  the  findings  of  retiring  boards. 
Under  such  circumstances  it  should,  in  our 
opinion,  be  liberally  construed  in  favor  of  jus- 
tice. This  case  may  fairly  be  taken  for  illustra- 
tion. The  law  requires  a  record  of  the  proceed- 
ings and  decision  of  the  retiring  board  to  be 
made  and  transmitted  to  the  Secretary  of  the 
Navy  and  by  him  laid  before  the  President  for 
his  approval  or  disapproval  or  orders  in  the 
case.  At  first  the  findm^  in  this  case  were  ap- 
proved and  orders  made  thereon,  but  after- 
wards the  Department  became  satisfied  on  re- 
examination that  the  findings  were  wrong,  and 
that  the  incapacity  was  actually  the  result  of 
causes  incident  to  the  service.  Neither  the  De- 
partment nor  the  President  could  then  change 
the  findings,  as  they  had  already  been  approved, 
and  were  no  longer  open  to  review. 

The  action  of  the  President  was  equivalent  to 
the  judgment  of  an  appropriate  tribunal  upon 
the  facts  as  found.  That  ludgment  as  a  judg- 
ment could  not  be  disturbed,  but  under  this 
statement  it  was  just  within  the  power  of  the 
President,  with  the  advice  and  consent  of  the 
Senate,  to  relieve  the  officer  to  some  extent  from 
its  consequences  by  tranferring  him  from  fhr- 
lough  to  retired  pay.  There  is  no  prohibition 
agamst  antedating  such  a  transfer.  The  stat- 
ute simply  says  that  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  may  make 
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it,  and  in  oar  opinion  he  may,  with  like  advice 
and  consent^  determine  whether  it  shall  operate 
odIj  in  the  ftitore  or  relate  back  to  a  time  when 
in  nis  Judgment  it  ought  to  have  been  granted. 
It  follows  that  Barohard,  by  this  action  of  the 
President  and  Senate,  became  entitled  to  half 
eearpajr  from  October  26, 1874.  He  has  thus  been 
overpaid  only  to  the  extent  of  one-foorth  of  sea- 
pay  from  October  26,  1874,  to  March  81, 1878,  or 
at  the  rate  of  9^  &  year. 

It  only  remains  to  consider  whether  the 
amount  which  has  thus  been  paid,  or  as  much 
thereof  as  is  embraced  in  the  connter-claim  case, 
be  recovered  back  in  this  action,  and  we  are  of 
the  opinion  that  it  can.  The  action  was  brought 
by  Bnrchard  to  recoyer  a  balance  claimed  to  be 
dae  on  pay  account  from  the  date  of  his  retire- 
ment He  had  been  paid  according  to  his  pres- 
ent claim  until  April  1,  1878,  and  consequently 
there  was  nothing  to  complain  of  back  of  that 
date.  But  in  reality  the  account  had  never  been 
closed  and  was  always  6pen  to  adjustment 
Oveipayments  made  at  one  time  by  mistake 
conla  be  corrected  and  properly  charged  against 
credits  oomine  in  afterwaros.  His  pay  was  fb:ed 
by  law,  and  the  disbursing  officers  of  the  De- 
partment had  no  author!!^  to  allow  him  any 
more.  If  they  did  it  was  in  violation  of  the  law, 
and  he  has  no  right  to  keep  what  he  thus  ob- 
tained. Whether  the  Oovemment  can  in  any 
case  be  precluded  from  reclaiming  money 
which  has  been  paid  by  its  disbursinK  and  ac- 
counting officers  under  a  mistake  of  law  is  a 
question  which  it  is  not  now  necessary  to  decide 
any  moire  than  it  was  in  M'Elrath  v.  United 
States,  102  U.  S.,  426, 441,  when  it  was  suggested. 
This  is  a  case  where  the  disbursing  officers,  sup- 
posing that  a  retired  officer  of  the  Navy  was  en- 
titled to  more  than  it  turns  out  the  law  allowed, 
have  overpaid  him.  Certainly  tinder  such  cir- 
cumstances the  mistake  may  be  corrected.  It 
follows  that  the  judgment  against  the  United 
States  upon  the  counter-claim  must  be  reversed 
and  the  cause  remanded  for  frirther  proceedings 
not  inconsistent  with  this  opinion.  It  is  conse- 
quently so  ordered. 

Supreme  .€onr|  of  the  Bistriet  of  Colnmhia. 

GENEBAL  TERM. 


Rbportbd  by  Frankuit  H.  Mackby. 
GEORGE  CANDY  and  WIFE 

V. 

CHARLES  H.  SMITH. 

Decided  March  12. 1888. 

^  The  Cbtbf  Justice  and  Justices  Cox  and  Jambs 
attin/?. 

1.  The  wife  alone  must  sue  upon  a  promise  made  to 
her  in  a  matter  havhig  relation  to  her  separate 
estate. 

2.  Parties  cannot  be  joined  as  plaintiffs  in  a  suit  at 
lav  unless  each  is  interested  in  the  entire  cause 
o(  action.  Thus,  where  the  wife  is  the  owner  of 
but  Dart  of  the  cause  of  action  she  cannot  be 
joineo  with  her  husband  in  a  suit  for  the  whole. 

8.  But  the  wife  may  be  joined  with  her  husband  in  a 
spit  where  the  wife  is  the  meritorious  cause  of  ao- 
tbn»  as  where  she  has  rendered  personal  services, 
or  the  husband  may  sue  alone  for  such  services. 


On  demurrer  certified  to  the  General  Term 
to  be  heard  in  the  first  instance. 
The  case  is  stated  in  the  opinion. 

Edwards  &  Barnard  for  plaintiff: 

Dicey  states,  in  his  work  on  Parties  (p.  200, 
Rule  31),  that  a  husband  may  sue  either  alone 
or  jointly  with  his  wife  in  three  oases,  to  wit, 
on  negotiable  paper  made  to  the  wife  before 
marrk^i^e,  on  contracts  made  with  the  wife 
alone  after  marriage,  and  on  oontracts  made 
with  himself  and  his  wife  after  marriage.  If  this 
contract  could  be  separated  it  might  be  held 
that  the  same  was  made  with  the  wife,  partly 
in  her  own  right  and  partly  as  agent  of  her  hus- 
band ;  but  as  it  cannot,  in  its  very  nature,  be  di- 
vided, it  should  be  treated  as  a  contract  made 
with  both  husband  and  wife,  and  therefore  they 
may  be  joined  as  plaintiffs. 

If  the  account  sued  on  was  only  for  the  rent 
of  a  room  in  a  house  belonging  to  Mrs.  Candy, 
as  her  separate  estate,  the  husband  need  not  be 
joined  as  plaintiff.  She  would  alone  be  entitled 
to  the  money  when  recovered.  24  Am.  L.  Reg., 
354:  Aldridge  v.  Muirhead,  101  U.  S.,  397  ;  Stout 
V.  Terry,  70  Ind.,  501 ;  Kussel  v.  Long,  52  Iowa, 
250. 

As  to  the  second  point  of  the  demurrer  we 
submit  that  it  is  the  duty  of  the  defendant  to 
provide  his  wife  with  the  necessaries  of  life,  and 
if  he  has  not  done  so  his  wife  can  pledge  his 
credit  therefor,  and  nothing  fUrther  need  appear 
in  the  declaration  than  the  facts  that  he  has  de- 
clined to  famish  the  same  and  that  the  plain- 
tiffs have  supplied  them.  Schouler  on  Husband 
and  Wife,  sees.  66,  101,  111,  117 ;  Ross  v.  Ross, 
69  m.,  5i9. 

A  recovery  could  be  had  on  the  common 
counts,  in  the  absence  of  a  defense,  and  if  cir- 
cumstances exist  to  rebut  the  legal  presump- 
tion of  liability  they  must  anpear  by  a  plea,  and 
the  point  cannot  be  raisea  by  demurrer.  1 
Bishop  on  Marriage  and  Divorces,  sees.  556,  568, 
578;  Walker  v.  Laighton,  31  N.  H.,  111. 

L.  Cabell  Williamson  for  defendant. 

Mr.  Justice  Oox  delivered  the  opinion  of  the 
court 

This  case  presents  a  legal  puzzle.  The  plain- 
tiffs sue  t^e  defendant  and  say  that  the  plain- 
tiffs are  husband  and  wife  and  reside  in  the 
District  of  Oolumbia;  that  the  plaintiff,  Mary 
Candy,  has  a  separate  estate,  which  is  invested 
in  ftimiture  and  fixtures  and  the  hiring  of 
house  No.  929  E  street  northwest,  in  Washing- 
ton dty,  where  the  plaintiffs  resiae  and  where 
said  Mary  Candy  carries  on  the  business  of 
renting  rooms  and  keeping  boarders ;  tha,tj  in 
the  course  of  her  said  business,  the  said  Mary 
Candv  undertook  to  and  did  bo$tfd  and  lodge 
Malvina  W.  Smith,  then  and  now  the  lawful 
wife  of  the  defendant,  for  about  one  year,  to 
wit,  from  about  July  12,  1882,  to  July  12,  1883, 
at  and  for  the  sum  of  thirty-five  dollars  per 
month ;  that  during  the  said  time  the  defendant 
failed  and  refUsed  to  provide  for  his  said  wife, 
and  such  board  and  lodging  fUmished  her  by 
said  pliuntifb  w^e  necessary  to  her  life  and 
comfort^  and  were  fUmished  her  on  the  defend- 
ants credit,  and  that  by  reason  of  the  premises 
the  defendant  is  justly  indebted  to  the  plaintiffs 
in  the  sum  of  |420,  for  which  they  bring  suit. 
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There  are  also  the  oommon  counts. 

To  this  declaration  a  general  demurrer  was 
filed. 

The  matters  of  law  intended  to  be  argued 
were — ^first,  a  misjoinder  of  the  parties  plaintiff ; 
second,  in  a  suit  against  the  husband  for  neces- 
saries ramished  his  wife  the  plaintiff  must  aver 
all  the  special  facts  which  render  the  husband 
liable. 

The  plaintiff  filed  a  Joinder  in  demurrer,  and, 
the  issue  coming  on  for  hearing,  the  court,  of  its 
own  motion,  certified  the  case  to  be  heard  in  the 
Gleneral  Term  in  the  first  instance. 

The  argument  for  the  defendant  is  this :  Here 
is  an  alle^^  entire  promise  to  pay  |35  a  month. 
The  consideration  K>r  that  promise  consists  of 
several  elements.  The  first  is  the  use  of  the 
fUmiture  and  room,  which  was  the  separate 
estate  of  the  wife.  The  wife  alone  can  sue  upon 
a  promise  of  that  kind.  The  husband  cannot  be 
Joined  with  her.  Another  element  in  the  con- 
sideration is  the  work,  labor,  attendance,  and 
personal  service*of  the  wife.  Tne  husband  alone 
can  sue  for  that.  The  husband  cannot  Join 
in  suing  upon  this  promise,  so  far  as  it  re- 
lates to  the  use  and  occupation  of  the  wife's 
separate  estate.  The  wife  cannot  join  with  the 
husband  in  suing  upon  it  so  far  as  it  is  a  promise 
to  pay  the  wife  for  personal  services ;  and^  in- 
asmuch as  the  promise  is  an  entire  promise  and 
cannot  be  apportioned,  neither  party  can  sue 
for  any  part  of  the  consideration,  and.  there- 
fore, neither  husband  nor  wife,  nor  Doth  Jointly, 
can  sue  for  the  whole  or  any  part  of  the  amount 
claimed  under  this  contract. 

If  that  is  so,  it  is  a  very  hard  case ;  but  if  the 
rules  of  law  require  it  they  cannot  be  strained 
in  order  to  serve  the  purposes  even  of  a  meri- 
torious claim.  We  first  speak  of  the  special 
count  With  regard  to  the  wife's  separate 
estate,  as  we  all  Iniow,  the  law  is,  that  her  rieht 
to  any  property,  personal  or  real,  which  be- 
lonRea  to  her  at  the  time  of  marriage,  or 
which  was  acquired  after  marriage  in  any 
other  way  than  by  gift  or  conveyance  ftom  her 
husband,  is  as  absolute  as  if  she  were  not  mar- 
ried ;  and  she  may  contract  and  sue  and  be  sued 
in  matters  having  relation  to  her  separate  es- 
tate as  if  she  were  unmarried. 

In  the  case  of  an  unmarried  woman  it  is  per- 
fectly apparent  that  nobody  could  be  joined 
with  her  in  a  suit  for  any  consideration  fiirnished 
by  her  upon  an  implied  or  express  assumpsit, 
and  quoad  the  separate  estate  of  a  married 
woman  her  husband  is  as  much  a  stranger  to 
her  as  anybody  else.  If  he  could  join  in  a  suit 
in  a  matter  having  relation  to  her  separate  prop- 
erty, he  could  control  the  suit,  and  in  case  of 
her  aeath  it  would  survive  to  him.  Such  a  result 
would  be  entirely  foreign  to  the  spirit  and  intent 
of  the  married  woman's  act  So  that  there  does 
seem  to  be  an  insuperable  difficulty  in  the  way 
of  the  husband  joining  with  his  wife  in  a  suit 
upon  a  promise  made  to  her  in  a  matter  having 
relation  to  her  separate  estate.  It  is  contendec^ 
to  be  sure,  on  the  part  of  the  plaintiffs  that  the 
wife  may  join  with  the  husband  in  suinff  upon  a 
promise  made  to  her  during  marriage  ^ere  she 
18  the  meritorioi^  cause  of  action,  as  she  is  al- 
leged to  be  in  this  case ;  but  that  will  not  help 
Uie  matter.  No  one  can  sue  unless  he  can  be  a 
plaintiff  as  to  the  entire  cause  of  action.    If  two 


parties  have  distinct  interests  in  an  entire  cause 
of  action,  each  one  being  entitled  only  to  a  por- 
tion of  it,  they  can  no  more  join  in  a  suit  ttuui  if 
they  have  separate  promissory  notes  payable  to 
them  respectively. 

On  the  part  of  the  defendant  it  is  fhrther 
main  tained  that'the  wife  cannot  join  with  her  hus- 
band in  suing  upon  a  promise  made  to  her  during 
marriage  in  consideration  of  her  personal  labor 
and  services ;  and  if  that  be  true,  it  is  equally 
fatal  to  the  special  count  with  the  objection  I 
have  already  considered.  The  husband  cannot 
join  the  wife  in  suing  upon  a  matter  relating  to 
her  separate  estate,  and  it  is  also  contended  mat 
she  cannot  join  with  her  husband  in  a  suit  for 
the  f^ts  of  her  own  labor. 

We  are  not  inclined  to  agree  with  the  defend- 
ant, however,  in  this  position.  It  was  held  a 
long  time  ago,  in  a  case  cited  with  approval  in 
Chitty's  Pleadings,  as  follows: 

*'  In  general,  the  wife  cannot  join  in  an  action 
upon  a  contract  made  during  the  marriage,  as 
for  her  work  and  labor,  goods  sold,  or  money  lent 
by  her  during  that  time,  for  the  husband  is  enti- 
tled to  her  earning^,  and  they  shall  not  survive 
to  her,  but  go  to  the  personal  representatives  of 
the  husband,  and  she  could  have  no  property  in 
the  money  lent  or  the  goods  sold  ;  but  when  the 
wife  can  be  considered  as  the  meritorious  cause 
of  action,  as  if  a  bond  or  other  contract  under 
seal,  or  a  promissory  note,  be  made  to  her  sepa- 
rately or  with  her  husband,  or  if  she  bestow  her 
personal  labor  and  skill  in  curing  a  wound,  &c, 
she  may  join  with  her  husband  or  he  may  sue 
alone."    1  Chitty  PL,  30. 

This  is  qualified  a  little  fUrther  on  in  tiie  same 
book  as  follows: 

"  But  care  should  be  taken  that  the  declara^ 
tion  does  not  embrace  a  cause  of  action  which 
affords  the  husband  only  a  right  to  sue.  There- 
fore where  husband  and  wife  declared  for  a  debt 
due  for  a  cure  effected  by  the  wife  during  their 
marriage,  and  the  declaration  also  contained  a 
charge  for  medicines  supplied,  upon  general 
demurrer  it  was  objected  that  the  wife  could 
not  join,  for  that  she  was  not  the  sole  cause  of 
acMon,  because  the  medicines  were  the  hus- 
band's own  property,  and  the  damages  could 
not  be  severed,  and  of  that  opinion  was  the 
court." 

This  difficulty  is  suggested  in  this  case.  If  the 
suit  should  be  brought  for  the  board  alone,  that 
consists  of  food,  which  may  be  supplied  by  the 
husband  instead  of  the  wife,  as  well  as  of  the 
personal  services  of  the  wife  in  preparing  and 
serving  it  &c..  so  that  even  that  branch  of  the 
case  is  not  witnout  difficulty. 

However,  there  are  common  counts  in  the 
declaration,  and  we  are  not  prepared  to  say  that 
under  them  the  plaintiffs  may  not  establish  a  case 
fVom  which  the  law  would  imply  a  promise  to  pay 
the  wife,  on  which  the  husband  could  sue— a  case 
in  which  her  special  skill  in  housekeeping,  &o.., 
might  be  the  meritorious  cause  of  action,  and 
in  which  she  might  be  joined  with  her  hus- 
band. 

We  therefore  sustain  the  demurrer  to  the 
special  count  and  overrule  it  as  to  the  common 
counts  and  send  the  case  back  for  farther  pro- 
ceedings. 
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SUPREME  €OUBT  OF  PEKKSTLTAKIA. 

HAYMAN  V.  THE  PENNSYLVANIA  RAIL- 
ROAD COMPANY. 

Bedded  January  10,  1888. 

The  principle  that,  in  a  suit  against  a  common  car- 
rier, the  fact  of  a  passenger  being  injured  is  alone 
sufficient  to  make  out  a  case  against  the  defendant, 
applies  onlj  when  the  injury  is  caused  by  some  de- 
fect in  the  machinery  of  transportation  or  in  some- 
thing peculiar  to  the  defendant's  business. 

A  person  who,  having  purchased  a  ticket,  attempts 
to  pass  through  an  ordinary  door  leading  from  the 
station  and  is  injured  by  coming  into  collision 
there,  cannot  charge  the  railroad  company  without 
adducing  affirmative  evidence  of  negligence  on  its 
part.  The  simple  Lvcts  that  he  was  a  passenger 
and  was  injured  are  not  enough,  under  such  cir- 
cumstances, to  send  the  case  to  the  jury. 

Error  to  the  Court  of  Common  Pleas  No.  8,  of 
Philadelphia  county. 

Opinion  by  Judge  Williams. 

The  eomplaiiat  of  the  plaintiff  in  error  in  this 
ease  is  that  the  court  below  directed  the  entry 
of  a  compulsory  nonsuit  on  the  conclusion  of 
his  evidence. 

The  sole  question  for  consideration,  therefore,  is 
whether  the  evidence  was  sufficient  to  sustain  a 
verdict  in  favor  of  the  plaintiff.  The  facts  dis- 
closed by  it  are  that  the  plaintiff  had  purchased 
a  ticket  firom  the  defendant  company  entitling 
him  to  carriage  from  Philadelphia  to  Burlington, 
N.  J.,  and  was  proceeding  fW>m  the  ticket  office 
to  the  boat  on  which  a  part  of  the  journey  was 
to  t>e  made.  His  route  was  through  a  long,  nar- 
row passage,  intended  to  accommodate  persons 
passing  in  single  file.  At  the  end  near  the  land- 
ing was  a  door,  the  upper  half  of  which  was  pro- 
vided with  glass,  and  which  swung  either  way 
to  permit  the  passage  of  persons  to  and  fW>m  the 
boat  The  person  in  firont  of  plaintiff  passed 
oat  at  the  door,  leaving  it  to  swing  back  behind 
hinL  The  plaintiff  put  out  his  hand  to  arrest 
its  motion  and  push  it  open  again,  and,  instead 
of  directing  his  hand  towaras  the  frame  or 
wooden  portions  of  the  door,  pushed  it  against 
the  glass,  which  broke  under  the  force  of  the 
impact  and  let  his  hand  through,  cutting  it  and 
inflioting  the  injury  sued  for.  This  was  the 
whole  case,  and  upon  it  the  plaintiff  contends 
that  he  should  have  been  allowed  to  go  to  the 
jury,  upon  the  ground  that  the  mere  happening 
of  the  mjury  raised,  prima  faciey  a  presumption 
of  negligence  and  throws  the  burden  of  dis- 
proving negligence  on  the  carrier.  In  support 
of  this  position  he  cites  Laing  v.  Calder,  81 
Barr,  474,  and  several  cases  fbllowing  it. 

The  authority  of  those  cases  is  beyond  ques- 
tion, but  the  applicability  of  the  rule  established 
by  them  to  this  case  is  not.  The  rule  requires 
that  a  carrier  of  passengers  shall  exercise  '*  the 
atmoet  degree  of  care  and  diligence"  to  secure 
the  safety  of  its  passengers.  To  this  end  it 
most  provide  a  safe  road-bed,  well-constructed 
cars,  engines,  and  skillAil,^tmstworthy  servants 
to  take  charge  of  the  movement  and  manage- 
ment of  trains.  All  these  things  are  under  ine 
exdostve  control  of  the  officers  of  the  oompanv. 
The  public  have  no  right  and  no  opportuniW  to 
interfere  in  regard  to  them.    When,  therefore, 


a  passenger  is  iniured  by  a  collision  or  other 
accident  while  on  his  journey  the  law  presumes 
the  accident  to  be  due  to  want  of  proper  care  on 
the  part  of  the  company  conductine  the  trans- 
portation and  puts  the  burden  of  snowing  the 
actual  condition  of  the  track,  the  car,  or  other 
appliance  involved  in  the  accident  upon  the 
only  party  in  a  condition  to  bear  it,  viz.,  the 
carrier  which  has  the  exclusive  possession  and 
care  of  it.  The  legal  presumption  takes  the  place 
of  the  proof  which  theiixjured  person  is  unable  to 
make  and  puts  the  carrier  at  once  upon  the 
defense.  Laing  v.  Calder,  supra:  Muir  v. 
Railroad  Co.,  14^.  F.  F.  Smith,  226;  Raib-oad 
Co.*  v.  Anderson,  18  Norris.  358. 

But  the  reason  ceasing  the  rule  ceases.  If  an 
intoxicated  person,  after  having  purchased  his 
ticket  at  a  railroad  station,  should,  on  his  way 
out  of  the  ticket  office,  stumble  upon  a  heated 
stove  and  suffer  serious  injury  there  would  be 
no  reason  for  excusing  the  injured  man  from 
making  out  his  case  because  he  had  a  railroad 
ticket  in  his  pocket  or  because  the  stove  on 
which  he  fell  belonged  to  a  railroad  company 
or  was  standing  in  a  railroad  station.  It  was  no 
part  of  the  machinery  of  transportation,  and  was 
m  no  sense  peculiar  to  the  business  of  the  rail- 
road company. 

The  same  thinfi^  is  true  of  the  case  in  hand. 
The  plaintiff  was  injured  in  the  waiting-room  or 

gassage-way  leading  to  the  wharf  by  putting 
is  band  through  the  glass  in  the  swineing  door. 
The  door  was  no  part  of  the  machlneiy  em- 
ployed for  the  carriage  of  passengers.  It  was 
not  built  upon  a  pattern  peculiar  to  the  defend- 
ant company.  So  for  as  the  pleadings  or  the 
plaintiff's  evidence  enable  us  to  judge,  it  was 
constructed  like  the  swinging  doors  to  be  met 
with  in  places  of  business  in  every  part  of  the 
country.  It  was  certainly  visible  to  all  comers 
and  g^ers  passing  between  the  waiting-room  and 
the  boat,  for  it  was  so  located  that  all  passen- 
gers were  obliged  to  push  it  open  in  passing  to 
or  from  the  landing.  If  there  was  anything  in 
the  construction  of  the  door  that  made  it  unfit 
for  the  purpose!  for  which  it  was  used  or  the 
place  at  which  it  was  located  it  was  easy  for  the 
plaintiff  to  show  it  by  a  multitude  of  witnesses. 
There  was  no  reason,  therefore,  for  resorting 
to  the  legal  presumption  of  negligence  in  aid  of 
the  plaintiff's  case.  The  cause  of  the  accident 
and  the  location  and  construction  of  the  door 
were  as  clearly  known  to  the  plaintiff  as  to  the 
defendant  and  its  employes ;  and  it  was  the 
duty  of  the  plaintiff  to  make  out  his  cause  of 
action  in  this  case  as  he  would  be  bound  to  do 
if  the  swinging  door  had  been  in  a  hotel  or 
^tore.  Not  naving  done  this,  the  court  was 
clearly  right  in  ordering  the  nonsuit 

SIMON  TRUBY,  Jr.,  Plaintiff  in  Error, 

V. 

JAMES  MOSOROVE  Er  Al.,  Administrators. 

Where  money  was  furnished  by  B.  to  R. ,  R.  to  have 
the  privilege  of  retaining:  the  money  until  certain 
oil  certificates  deposited  by  R.  with  B.  were  *•  worth 
in  open  market  $1.15  per  barrel,*'  and  R.  to  pay 
7  per  cent,  interest  as  long  as  he  retained  the 
money  (which  was  above  the  legal  rate),  held,  that 
the  contract  between  B.  and  R.,  while  resembling 
a  contract  for  the  loan  of  money,  was  not  so  in  sub- 
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stance,  but  practicallj  a  venture  or  speculation  in 
oil,  with  capital  to  be  furnished  by  B.,  the  repay- 
ment to  B.  depending  upon  a  contingency  which 
might  never  occur,  and  not  upon  the  happening  of 
a  certain  event,  and  therefore  that  the  transaction 
was  not  usurious. 

Error  to  the  Ck>mmon  Pleas  of  Armstrong 
County  to  review  a  judgment  in  favor  of  the  de- 
fendants in  an  action  ofassumpsit. 

Assumpsit  by  Simon  Truby,  Jr..  assignee  for 
the  benefit  of  creditors  of  D.  A.  Ralston,  against 
James  Mosgrove  and  William  Pollock,  adminis- 
trators of  J.  E.  Brown,  deceased. 

At  the  trial  the  jury  found  the  following  spe- 
cial verdict : 

"We  find  that  D.  A.  Ralston  borrowed  ftom 
James  E.  Brown,  at  different  times  in  1880, 
money  amounting  to  $60,000. 

"Tnat  he  secured  this  loan  by  the  pledge  of 
United  Pipe  Line  certificates  as  collateral  se- 
curity, at  the  rate  of  1,000  barrels  of  oil  for  each 
$1,000  borrowed. 

"  That  said  certificates  were  sold  by  the  de- 
fendants about  the  20th  of  November,  1882, 
who  realized  therefrom  $870.31  in  excess  of  the 
said  debt  and  6  per  cent  interest  thereon. 

"That  when  said  loan  was  made  it  was  agreed 
in  writing  that  Ralston  should  '  pay  7  per  cent 
as  long  as  he  retains  the  same,  not  to  be  less 
than  four  months,  and  Ralston  to  have  the  priv- 
ilege to  retain  the  money  until.  United  Pipe 
Line  certificates  are  worth  in  the  open  market 
$1.16  per  barrel' 

"  If  upon  these  fhcts  the  court  be  of  opinion 
that  the  reservation  of  7  per  cent  interest  is 
usurious,  then  we  find  for  the  plaintiff  the  sum 
of  $1,074.45,  being  the  amount  of  said  excess, 
with  interest  thereon. 

"  If  the  court  be  of  opinion  that  the  reserva- 
tion of  said  rate  is  not  usurious  upon  the  facts 
of  this  case,  then  we  find  for  the  defendants.'' 

Subsequently  the  court  entered  judgment  on 
the  verdict  in  iavor  of  the  defendants. 

The  assignment  of  error  specified  the  action 
of  the  court  in  entering  judgment  in  favor  of 
the  defendants  on  the  question  reserved. 

Mr.  Justice  Paxbon  delivered  the  opinion  of 
Uie  court 

The  learned  judge  of  the  court  below  entered 
judgment  in  mvor  of  the  defendant  upon  the 
special  verdict  In  this  there  was  no  error, 
llie  contract  between  Brown  and  Ralston,  while 
resembling  somewhat  a  contract  for  the  loan  of 
money,  was  not  so  in  substance.  It  was  practi- 
oallv  a  venture  or  speculation  in  oil,  with 
capital  to  be  ftimishea  by  Brown.  If  nnsuc- 
eessftil— that  is.  if  oil  never  reached  $1.15  per 
barrel^the  loss  fell  on  Brown ;  if  successral. 
Brown  was  to  get  his  monev  back  with  7  per 
cent,  interest  m  other  words,  he  risked  the 
capital  with  the  chance  of  selling  1  per  cent, 
above  legal  interest  as  profit 

We  do  not  see  any  taint  of  usury  in  this.  It 
is  settled  law  that  when  the  pronuse  to  pay  a 
sum  above  leg^  interest  depends  upon  a  con- 
tingency, and  not  upon  the  happening^  ot  a 
certain  event,  the  loan  is  not  usurious.  This  was 
decided  in  Philadelphia  and  Reading  Railroad 
Company  v.  Stichler,  11  W.  N.  0.,  325.  And  see 
also  Spain  v.  Brent  68  U.  S.,  1  WalL,  604; 
Oorooran's  Case,  68  U.  S.,  17  How.,  612. 


In  Philip  V.  Eirkpatrick,  Add.,  124,  the  prin- 
ciple is  thus  stated : 

"If  money  be  lent  payable  on  a  contingency 
which  may  never  happen,  as  the  arrivid  of  a 
ship,  more  than  legal  interest  may  be  reserved 
on  the  payment,  and  it  is  not  usury,  for  the 
lender  risks  the  loss  of  the  whole." 

Judgment  afl^med. 

Oasbs  in  which  the  rights  of  a  railway  com- 
pany and  the  righte^of  the  public  come  into  con- 
flict not  uufVequently  lead  to  a  difference  of 
opinion  on  the  bench,  and  this  rule  has  been 
well  exemplified  by  the  case  of  Bunch  v.  The 
Great  Western  Railway  Co.,  56  L.  T.  Rep.  (N. 
S.),  9 ;  17  Q.  B.  Div.,  216,  in  all  its  stages.  The 
facts  were  simple.  Mrs.  Bunch  arriveu  at  Pad- 
dington  at  4.20,  intending  to  go  to  Bath  by  the 
6  o'clock  train.  She  had  with  her  a  portman- 
teau, a  hamper,  and  a  Gladstone  bag,  which  were 
taken  b^  a  porter  and  placed  on  a  trolley.  Upon 
her  arrival  ^e  told  the  porter  that  ^e  wished 
the  Gladstone  bag  to  be  put  into  tiie  carriage 
with  her,  and  asked  if  it  would  be  safe  with  him. 
He  assured  her  that  it  would  and  that  he  would 
guard  the  luggage  and  put  it  in  the  train.  The 
train  had  not  been  drawn  up  to  the  platform. 
She  then  went  to  the  end  of  tne  station  to  meet 
her  husband,  who  had  come  fVom  Moorgate 
street  Ten  minutes  later  she  returned  with 
her  husband,  and  it  was  found  that  the  Glad- 
stone bag  had  disappeared.  Upon  these  &ctB 
Judge  Stonor  found  that  the  time  of  intrusUnflp 
the  luggage  to  the  porter  was  a  reasonable  and 
proper  time  before  the  departure  of  the  train ; 
that  the  luggage  was  intrusted  to  the  porter  for 
the  purposes  of  the  journey  and  not  for  the 
purposes  of  deposit ;  that  the  porter,  in  accept- 
ing the  luggage,  was  not  acting  beyond  the 
scope  of  his  employment,  and  that  consequently 
the  company  were  liable  for  the  loss.  In  the 
Divisional  Court  Mr.  Justice  Smith  agreed  with 
the  County  Court  judge.  Mr.  Justice  Day,  on 
the  other  hand,  differed  from  him,  but  the 
former,  as  the  junior  judge,  withdrew  his  judg- 
ment, and  the  decision  was  reversed.  In  iAke 
Appeal  Court  the  ms^ority,  consisting  of  the 
Master  of  the  Rolls  and  Lord  Justice  landley, 
held  that  the  judgment  of  the  County  Court 
ought  to  be  restored,  Lord  Justice  Lopes  dis- 
senting. The  decision  of  the  Appeal  Court  was 
affirmed  last  week  by  the  House  of  Lords, 
though  not  unanimously.  The  Lord  Chancellor, 
Lord  Herschell,  and  Lord  Macnaghten  con- 
curred in  the  view  taken  by  the  majority  of  the 
Court  of  Appeal.  On  the  other  hano.  Lord 
Bramwell  agreed  with  Lord  Justice  Lopes. 
Lord  Bramwell  put  the  case  for  the  company  as 
strongly  as  it  could  be  put,  but  his  extreme 
views  on  the  general  question  of  the  liability  of 
companies  in  cases  of  loss  or  accident  detract 
somewhat  fW>m  the  weight  of  his  judgment. 
He  dismisses  the  authorities  with  the  remark 
that  they  show  a  generous  straggle  on  the  one 
hand  to  make  powerftil  companies  liable  to  indi- 
viduals and  on  the  other  hand  an  effort  for  law 
and  justice.  We  gather  from  Lord  Bramw^l'a 
'udgment  that  the  proper  course  would  have 


n  for  Mrs.  Bunch  to  have  deposited  her  liu^- 
eage  in  the  cloak-room,  but  "this  would  seeDoTto 
be  an  intolerable  burden  to  impose  upon  pas- 
sengers who  arrive  a  few  minutes  early  for  tnelr 
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train.  Once  it  is  proved  that  tho  time  of  arrival 
was  a  proper  and  reasonable  time  beft>re  the  de- 
parture of  the  train,  the  fidr  inference  is  that  the 
porter,  when  he  accepted  the  Ingfj^age,  accepted 
it  for  tke  parpoees  of  the  journey,  and  we  ftdl  to 
see  how  the  liabili^  of  the  company  can  be 
affected  either  by  the  existence  of  the  cloak- 
room system  or  by  the  accident  that  the  train 
was  not  drawn  up  to  the  platform. — Lorulon 
Law  TimeB, 


Section  8  of  House  Bill  8100. 


That  no  writ  of  error  from  or  appeal  to  the 
Supreme  Ck>urt  of  the  United  States  shall  lie  in 
any  cause,  at  law  or  in  equity,  determined  by 
the  Supreme  Court  of  the  I)i8trict  of  Columbia, 
except  in  cases  where  the  United  States,  or  some 
officer  tiiereof,  actine  under  its  authority,  is  a 
party,  or  when  the  a^udication  involves  a  ques- 
tion upon  the  construction  of  the  Constitution 
or  the  construction  or  validity  of  a  treaty  or  a 
law  of  ttie  United  States,  in  which  description  of 
cases  the  questions  for  determination  shall  be 
certified  bv  the  Supreme  Court  of  the  District 
of  Columbia,  in  the  manner  provided  in  the  last 
preceding  section  as  to  writs  of  error  and  ap- 
X)eals  in  similar  cases  adjudged  in  the  circuit 
courts. 


Master  and  Sebvant— When  Relation  Ex- 
MTB— Province  of  Jtjry.— The  plaintiff  was 
sent*  to  the  defendants'  dock  with  a  horse  which 
bad  been  hired  by  a  person  doing  the  trucking 
on  the  dock  for  the  defendants.  While  there 
with  Uie  horse  be  was  ordered  to  go  to  work  by 
defendants'  foreman,  and  was  injured  by  the 
first  truck  he  used.  Held^  that  the  question  as 
to  the  existence  of  the  relationshipof  master  and 
servant  between  the  parties  was  a  mixed  (ques- 
tion Qf  law  and  fact,  to  be  solved  with  the  aid  of 
a  jury.— Jan.  17,  1888.  Brophy  v.  Bartlett 
Opinion  by  Pinch,  J. 


THE  COURTS, 


Sopreaie  Coorl  of  the  United  States. 

Aprils. 
'  CvriM  P.  McNatt,  of  Terre  Haute,  Ind.:  Joseph  H.  Blair, 
of  New  York  city ;  Cecar  R.  Hendley,  of  Huntsville,  Ala.; 
F.  W.  L^unann,  of  Des  Moines,  Iowa;  Wm.  H.  Gndgel,  of 
Bvansrille,  Ind.;  J.  O.  Bates  and  Georee  R.  B.  Hayes,  of  San 
Ftancisoo.  CaL,  and  Lnther  M.  Dearborn,  of  Amora,  Bl., 
were  admitted  to  pracUce. 

190.  l%e  Washington  loe  Co.  et  al.  v.  Webster.  Judgment 
affirmed  with  costs  and  interest. 

872.  Spencer  ▼.  Merchant,  executrix,  Ao.  Judgment  af- 
firmed with  costs. 

M.  The  Union  Trust  Go.  of  New  York  y.  Morrison.  De- 
crec  affirmed  wifli  costs. 

lQ6w  Williams  v.  Conger  et  aL    Judgment  affirmed  with 

no.  Tlie  State  of  Missouri,  ex  rel.  Walker,  v.  Walker,  State 
Auditor.    Judgment  affirmed  with  costs. 

191.  Haxtraiift,  Collector,  Ac.,  v.  Sheppard  et  aL  Judff- 
mcsit  affirmed  with  costs  and  interest. 

901.  Mofsan^  Louisiana  and  Texas  R.  and  S.  S.  Co.  y.  Hie 
Tessa  Cent.  B.  Co.  et  al. 

974.  Hw  Texas  Cent.  R.  Co.  y.  Morgan's  Louisiana  and 
Texas  R.  and  8.  8.  Go.  et  al.    To  advance  denied. 

108.  Glacier  Mountain  Silver  Mhi.  Co.  v.  Willis  et  al.  Judg- 
ment of  <fisiniisial  of  February  6, 1888. 

Justice  Miller  announced  an  order  allotting  Justice  Harlan 
to  the  ftyuith  dicuit  in  addition  to  his  duties  as  circuit  Justice 
^  the  Kventh  circuit. 

1388.  The  United  States  v.  Bailee,  administrator,  Sec  Sub- 
mmed  under  twentieth  rule. 


1806w  Ex  parte :  In  the  matter  of  Simon  Coy  et  al.  Motion 
to  advance  granted. 

479.  John  F.  (Hlmer  et  al.  v.  Kemon.  Motion  to  diwniw 
submitted. 

1880.  Julia  A.  Nutt,  executrix,  v.  The  United  Stotes.  Sub- 
mitted pursuant  to  twentieth  rule. 

874.  Allis  V.  Freeman  et  al.    Dismiased  with  ooeta. 

1401.  The  Nashville,  Chat,  and  St.  L.  R.  v.  the  State  of  Ala- 
bama.   Motion  to  advance  submitted. 

1406.  Batchelor  v.  Kirkbride.  Docketed  and  dismissed 
with  costs. 

919.  Rea  et  al.  t.  The  Steamboat  Eclipse,  &c  Motion  to 
dismifli  submitted. 

1878.  The  District  of  Columbia,  appellant,  v.  Murdock. 

1879.  Wm.  C.  Murdock,  appellant,  v.  The  District  of  Colum- 
bia. Submitted  by  Attorney-General  Garland  and  Assistant 
Attorney-General  Howard  Ibr  the  District  of  Columbia  and 
by  C.  C.  Cole  and  John  C.  Fay  for  Wm.  C.  Murdock. 

1881.  The  United  States  v.  Strong.    Submitted. 
1384.  The  United  States,  appellant,  v.  Irwin  et  al. 

laSS.  The  United  States,  appellant,  v.  i^erry  et  aL  Sub- 
mitted. 

1387.  Page  v.  Tbe  United  States.    Submitted. 

1388.  The  United  States,  appellant,  v.  The  State  of  Louisi- 
ana.   Submitted. 

1894.  The  United  States,  appellant,  v.  Baker.    Submitted. 
195.  Johnson  v.  Chri^ian  et  al.    Submitted. 

197.  The  Arkansas  Valley  Smelting  Co.  v.  The  Belden  Min- 
ing Co.    Submitted. 

198.  The  United  States  v.  Colgate.    Dismiased. 

199.  Hunt  V.  Blackburn  et  al.    Submitted. 

200.  Morgan  et  al.  \c  Eggers.    Argued. 

201.  Lyon  v.  The  Pervin  and  Gaff  Manf  *g  Co.    Argued. 

202.  The  Minneapolis  and  SU  Louis  R.  Co.  v.  Herrick. 
Argument  commenced. 


Supreme  Conrt  of  the  District  of  Colnmbia. 

GENERAL  TERM. 

Aprils. 

Berret  v.  Middleton.  Opinion  by  Justice  James  remand- 
ing cause  to  be  referred  to  auditor  for  account. 

Capron  v.  Capron.  Opinibn  by  Justice  Cox  construing 
will. 

Haywood  v.  Hurtford.  Opinion  by  Justice  Cox  confirming 
partnen^p. 

Beha  v.  Ottenberg.  Opinion  by  Chief  Justice  remanding 
cause  back  with  directions  that  issues  be  made  up  for  de- 
cision before  a  jury. 

Brown  v.  Brown.  Opinion  by  Chief  Justice  affirming  de- 
cree below  dismissing  bill. 

Wright  V.  Dearing.  Opinion  by  Justice  James.  Motion  to 
strike  out  order  dismissing  motion  for  a  new  trial  overruled. 

Cook  V.  Trotter.    Argued  and  submitted. 


IN  EQUITY.— New  Suits. 

March  16. 
11664.  Julius  I.  Atchinson  v.  Nellie  A.  0*Keefe.    To  enforce 
mechanic's  lien.    Com.  soL,  Jno.  Ridout. 

11066.  Ida  Forrist  et  al.  v.  Abraham  Kendriok  et  aL  Par- 
tition.   Com.  soL,  B.  F.  Lcighton. 

March  17.  ' 

11066.  Julia  A.  Beach  et  al  v.  Mary  A.  Beach  et  aL  Parti- 
tion. 

March  10. 

11067.  Warner  Guy  v.  Lucy  Burgess  etaL  Judgment  cred- 
itor's bilL    Com.  soL,  T.  H.  Fitnam. 

March  22. 

11072.  Elizabeth  B.  Smith  v.  Albert  Smith.  For  divorce. 
Com.  sol.,  J.  J.  Weed. 

11078.  Catherine  Wilson  v.  Catherine  Miller  et  aL  B.  A. 
Newman. 

11074.  Columbus  F.  Shekells  v.  Charles  Knowles.  To  sell 
lots.    Com.  sols.,  0.  M.  &  H.  S.  Matthews. 

11075.  James  O'Leary  and  wife  v.  Chas.  M.  0*Leary  et  al. 
To  sen  lot.    Com.  sols..  Brown  and  Miller. 

BCarch28. 

11076.  Joseph  A.  Blundon  et  i^.  v.  Mayhew  Plater  et  al. 
For  an  account,  receiver,  and  ii^unction.  Com.  sol.,  F.  W. 
Jones. 

11077.  Joseph  C.  Wood  v.  Ida  Wood.  For  divorce.  Com. 
sol.,  Thoe.  C.  Taylor. 

11078.  Come'ia  H.  Smith  v.  Alice  Quails  et  aL  For  an  ac- 
count and  sale.    Com.  so..,  E.  A.  Newman. 

11079.  Wn  .  H.  H.  Gorham  v.  Henry  H.  Dudley  et  aL  To 
substitute  trustee.    Com.  sol.,  J.  J.  Darlington. 

March  24. 

11060.,  David  F.  McGowan  et  aL  v.  Nancy  Vovery  et  al. 
To  construe  jrart  of  will.    Com.  soL.  John  RidouU 

11061.  Job  w.  Angos  v.  Second  White  Oak  Baptist  Church 
et  al.  For  an  account  and  sale  to  lotisf^  mechanic's  lien. 
Com.  sol.,  A.  L.  Merriman. 
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11082.  Harvey  L.  Maddoz  et  si.  ▼.  Albert  James  efc  al.  For 
an  aocoont  ana  ii^unction.    Com.  lol.,  John  Critcher,  Jr. 

Marcn  27. 

11083.  Cornelius  W.  Beall  v.  Eliza  C.  HntohinaoL  et  al. 
For  oonveyance.    Com.  sols.,  Morris  A  Hamilton. 

11084.  Margaret  Walker  et  al.  v.  Lillie  M.  Walker  et  al.  To 
sell  sub-lot  and  to  make  partition.  Com.  sol.,  W,  W.  Boar- 
man. 

March  29. 
11080.    Wm.  H.  Tenney  v.  Anson  S.  Taylor  et  al.    To  sell 
part  lot    Com.  sol.,  R.  P.  Jackson. 

11086.  Wm.  F.  Mattingly  et  al.  r.  John  F.  Olmstead  et  al. 
Partition.    Com.  sol.,  J.  G.  Kimball. 

March  80. 

11087.  Patrick  O'Dea  et  al.  v.  Mary  O'D.  Brown  et  al.  Par- 
tition.   Com.  soL.  T.  M.  Fields. 

11088.  Robt.  Wilson  v.  Arthur  W.  Carroll  et  al.  To  sell 
lots.    Com.  soL.  C.  RoMnson,  jr. 

11069.  John  W.  Schultz  v.  Louisa  Gockeler  et  al.  To  ap- 
point a  trustee.    Com.  sol.,  L.  Tobriner. 

11090.  Alice  y.  Weeden  ▼.  Chas.  E.  Beall  et  al.  To  oonstrae 
will.    Com.  sols.,  Morris  A  Hamilton. 

March  81. 

11001.  Katherlne  Dennis  v.  Abert  Janus,  Jr.,  et  al.  To  en- 
force Judgment  and  for  ii^unction.  Com.  sol.,  W.  H.  Den- 
nis. 

11092.  Samuel  F.  Emmons  v.  H.  W.  Oamett  et  al*  Injnso- 
tion,  discovery,  and  acooont. 


CIRCUIT  COURT.— New  Suits  at  Law. 

Maroh  14. 

28518.  Wm.  Wallace  Welsh  v.  Joseph  E.  Willson  et  al. 
Note,  $300. 

28519.  Chas.  A.  Bearans  et  al.  v,  Henry  F.  Dodd.  Note, 
$817.91. 

28520.  Same  v.  Susan  Irwin.    Note,  MJ&r. 

28521.  Wm.  W.  Rapley  v.  George  A.  Shehan.  Aoct,  $1,950. 
Plffg  attys,  Totten  and  Newman. 

28522.  S.  C.  Mills  v.  Dist.  of  Columbia.  Aoo*t,  $410.  Plfls 
atty,  J.J.Darlington. 

^23.  Luke  Devlin  v.  Wm.  L.  Mulliken.  $204.43.  Pl£b  atty, 
Chas.  A.  ElUott. 

28524.  Hugh  Bowman  v.  Stilson  Hutchins.  Damages,  $5,000. 
Plflfe  atty.  E.  M.  Hewlett.  ■    ^  „  ,       ^ 

28526.  Albert  S.  Hartman  et  al.  v.  George  T.  Lambome  et 
al     Judgment  of  Justice  Strider,  $27.20. 

28526.  Kugene  Levering  et  al.  v.  Theodor  F.  Browning-. 
Acc*t,  $448.70.    Pli&  attys,  Bimey  A  Birney. 

March  15. 
~     i>  ■    ►,  V.  Wm.  8.  Sammoos. 

Acc't,  iuy.il.    ritVs  attvh,  Currideu  and  Williamson. 

28528.  R.  Philip  Garrmielly  et  al.  v.  Wm.  C.  Scribner. 
Note,  $202.21.    Ptffa  atty,  F.  W.  Joues. 

28529.  John  H.  Barlow  et  al.  v.  Alexander  B.  Bums  et  al. 
Acc't,  126.2D.    Plffs  atty.  Same.  v.  .  u^  ^     , 

28530  Annie  M.  Allen  v.  Sons  of  Temperance  Nat.  Mutual 
Helief  Society.    Policy,  $2,000.    Plflh  attys»  Worthington  & 

March  16. 
28681.  Michael   Talty  v.  James  D.    O'Donnell.    Account 
rent,  $400.    PlffiB  attys,  Morris  &  Hamilton. 

^  ^  March  17. 

28632.  Benj.  F.  Eakle  v.  Wm.  T.  Maddoz.  Account,  $187.06. 
Pllft  atty,  C.  G.  Berryman.  •         _^_ 

28689.  Same  v.  Harvey  L.  Maddox.    Account,  $287.60.    PlflTs 

*  28&4.  Bd'w.  L.  Palmer  et  al.  v.  Luther  M.  Cornwall.    Judg- 
ment of  Justice  Wilson,  $00.68.    Pllft  atty,  B.  W.  McPherson. 

March  19. 

28685.  Wm.  D.  Hughes  v.  Thomas  Baedy.  Judgment  of 
Jo,tloeMm..|».  „^^ 

28686.  Wm.  B.  Jackson  et  al.  v.  Wm.  B.  T.  Davis.  Notes, 
$626.96.    Plfb  aUys,  Morris  A  HamUton. 

^  March  22. 

28687.  Wm.  King  v.  Thomas  Pursell.    Judgment  of  Justice 

28538.'  ^e  U.  8..  on  the  relation  of  John  F.  Cook,  Collector 
of  Taxes  of  the  District  of  Columbia,  v.  James  M.  Trotter,  Be- 
corder  of  Deeds  of  the  District  of  Colombia.  Mandamus. 
PliTs  aUy,  H.  E.  Davis. 

March  28. 

28589.  Geo.  W.  Cissdl  et  al.  v.  Geo.  A.  0*Hare.  Note, 
$605.76.    Pllfc  atty,  8.  A.  Cox.  

28540.  Same  v.  Henry  Miller.    Account,  $880.    Plfla  atty, 

28541.  Same  v.  Geo.  W.  Fowler  et  al.  Account,  $342.96. 
Plffb  atty.  Same.  ».^        ^    «.  ^,     «     ,     . 

28542.  Wm.  H.  Robertson  v.  Thoe.  B.  Stahl.  Beplevm. 
Plflfs  attys,  Carusi  &  Miller.  ,    „  „  _^         ^ 

28543.  John  H.  Meirsers  v.  Fannie  K.  Gordon.  Damages, 
13.000.    Plfft  atty,  L.  Tobriner. 

28544.  Sarah  M.  Starr  et  al.  V.  Wm.  W.  Metcalf.  Note,  $76. 
Plffs  attys,  Maddox  and  Grier. 


March  24. 
28646.  Samuel  J.  Creswell   v.  John  Fraser.    Note,  $250. 
Pllfli  atty,  F.  T.  Browning. 

28546.  Otis  F.  Presbrey  v,  Efiie  H,  Ober.  Aoooont,  $6,000. 
Plffs  atty,  B.  F.  Leighton. 

28547.  The  United  States  et  al.  v.  Mary  Ann  Bacon  et  al. 
Bond,  $2,000.    PUb  attjrs,  Davldge  and  Boannan. 

March  26. 

28548.  Isaac  J.  Sellgman  et  al.  v.  Nathan  L.  Rosenberg'. 
Bill  of  exchange,  $15,510.    Plffs  attvs,  Edwanis  &  Banard. 

28549.  Wm.  H.  Slater  v.  Wm.  B.  T.  Davis.    Notes,  $^5. 
28549.  Wm.  H.  Slater  v.  Wm.  B.  T.  Davis.    Notes,  $635. 

28560.  John  M.  Moberley  v.  Julius  H.  Pardee.  Notes, 
$828.47.    PUh  atty,  R.  D.  Musscy. 

March  27. 

28661.  Robt.  Wilson  v.  Arthur  W.  OarroU.  Judgment  of 
Justice  Wilson,  $tOO.    Plflb  atty.  C.  Robinson,  jr. 

March  29. 

28662.  (Salsworthy  Beresford  v.  Maigaret  Flynn.  Certio- 
rari.   PMft  atty,  E.  C.  Weaver. 

28568.  Ckurie  A.  Booth  v.  Edward  VJ.  Duff.  Account,  $165. 
Plflfe  atty,  J.  J.  Wilmarth. 

28554.  Wm.  L.  Nasior  v.  Milton  A,  Boswell.  Acooont,  $260. 
Plffs  attys,  Rowe  and  Miller. 

28556.  R.  O.  Edmonston  v.  Same.  Note  and  account, 
$252.22.    Plffs  attys,  Same. 

28566,  H.  W.  (Jarnett  v.  Saml.  F.  Eknmons.  Issue  fh>ni 
Probate. 

28557.  The  Central  National  Bank  of  Washington  City  v. 
Wm.  F.  Williams  et  al.  Judgment  of  Justice  Wilson,  $88.09. 
Plfft  attys,  Edwards  A  Barnard. 

28558.  Samuel  H.  Stidham  v.  Wm.  T.Oox  et  al.  Note,  $600. 
Plffs  attys,  Gamett  and  Mackall. 

28559.  Wm.  L.  Lyon  et  al.  v.  Edw.  Caverley,  latelv  tradingr 
as  Edward  O&verley  A  Co.  Account,  $1,082.75.  Pfilb  attys, 
BirneyABJmey.  ^^^ 

28500.  Julia  Graf  et  al.  v.  Jolius  Wagner.  Note,  $200.  PlQb 
atty,  L.  C.  Williamson. 

28561.  Wm.  Walsh  v.  M.  H.;Ghnegory.  Damages,  $10,000. 
Plflfe  atty,  W.  A.  Cook. 

28562.  Eva  Willis  v.  Louise  Patterson.  Damages,  $10,000. 
Plffs  atty,  Same. 

March  81. 

28663.  Heniy  D.  Boliter  v.  Samuel  C.  Hilljet  al.  Note,  $300. 
PIA  atty,  C.  Brown. 


PROBATE  COURT.— Justice  Cox. 

March  80. 
Etatates  Michael  Corcoran  and  John  Miller.    Will  filed. 
Estate  Nathan  B.  Clarke.    Inventory  filed. 
Estate  Ann  Jones.    Motion  for  postponement  of  hear- 


_   ite  Edwardo   Alboto    del  Camino.    Two  papers  in 
Smkuish  filed  with  translations. 

Fetition  of  Aaron  H.  Freer  for  goardiansfaip  on  John  M. 
HaUeck,  dentist  in  Navy,  filed. 

April  8. 

Estate  W.  W.  Corcoran.    Claim  of  John  L.  Olmstead  filed. 

Estate  Catharine  E.  Beall.    Robert  S.  Meiden  appointed 
administrator:  bond.  $4,000. 

Estate  David  K.  Oartter.    Order  authorizing  adminisira- 
trix  to  assign  certain  securities. 

Estate  Dora  Stearman.    Letters  of  administration  to  Louis 
Stearman :  bond,  $500. 

Estate  Matilda  E.  Madison.    Claim  filed  by  Cole  A  Cole. 

Estate  Ann  Jones.     Letters  testamentary  to  Samuel  C. 
Palmer;  bond,  fiSO. 

Estate  Micha^  Corcoran.    Letters  testamentary  to  Mary 
A.  Corcoran ;  bond,  $4,000. 

Estate  Susan  Pinn.    WHl  admitted  to  probate  and  record. 


Notice  of  (Skction. 


BY  RESOLUTION  OF  THE  BOARD  OF  TRUSTEES 
notice  is  hereby  given  that  a  SPECIAL  MEETING  OF 
THE  STOCKHOLDERS  OF  THE  LAW  REPORTER  COM- 
PANY, of  Washington  city,  will  be  held  at  the  office  of 
said  Company,  No.  608  E  STREET  NORTHWEST,  in  said 
city,  on  SATURDAY,  APRIL  7, 1888,  for  the  election  of  trus- 
tees of  said  Company.  PoUs  will  be  open  from  12  M.  until 
1  o'clock  P.  M.  of  said  day. 

WM.  F.  BfATTINGLY,  President. 
FRANKLIN  H.  ICACKEY,  Secretary. 
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T»OB  SALE  CHEAP— A.  LAW  LIBBABT  OF  140  BOOKa 
T  Also  a  colleotion  of  BARB  OLD  BOOKS.  Apply  at 
LATOUBBITB  LOAN  OFFICB.  1000  £  sU  n.  w.  18^ 


Ride  of  Oourt. 

Bulb  20.  •  *  «  *  Hmreajter  an  notfcea  wMeh  relate  to 
proeeedini^  i»  the  Sttpreine  0(mrt  qf  the  Dietriot  of  Obhimbia, 
the  publication  of  which  is  required  by  law  or  by  rules  of 
Omrtf  or  by  any  order  of  Oouri.  shall  he  published  in  Thb 
'Washucotok  La.w  Bxpobtkb,  during  the  time  required  by 
iofw,  m  addition  lo  any  other  papers  whieh  may  be  speoiaUy 
ordered  or  which  maybe  eetectedby  the  partiee. 


Cegol  Notic^e. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  leth  day  of  March,  1888. 

Gertrude  E.  Same  ) 

▼.  f  No.  11.028.    Docket  98; 

Brooke  B.  Wllliant. ) 
On  motion  of  the  plaintiff,  by  Messrs.  Gordon  A  GkM^on, 
her  solioiton,  it  is  ordered  that  the  defendants,  Douglass 
Scott  and  Harriet  de  Bodlsco  Scott,  his  wife,  oaose  their  appear- 
ance to  be  entered  herein  on  or  before  the  first  nue-day 


teqal  ISotic&i. 


THIS  18  TO  GIVE  NOTIOS, 

That  the  sabecriber,  of  the  District  of  Colombia,  hath 
obtained  from  the  Snpreme  Coort  of  the  District  of  Columbia, 
h<^dinff  a  Special  Term  for  Orphans'  Court  i>u8ines8.  Letters 
of  AdminlKration  c  t.  a.  on  tne  personal  estate  of  Maria  E. 
Bod^r,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  l»efore  the  2l8t  day  of  March 
next^  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  21st  day  of  March ,  1888. 

14  8ABAH  E.  A.  GIBSON, 

Adm*x  c.  t.  a.,  2143  K  st.  n.  w. 

No.  3008.    Ad.D.14.    A.  S.  Taylor,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  D'STRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

March  81st,  1888. 

In  the  case  of  Mary  Ann  and  Samuel  H.  Bacon,  Executors 
of  Samuel  Bacon,  deceased,  the  Executors  aforesaid  have, 
with  the  approval  of  the  Court,  appointed  Friday,  the  20th 
day  of  April,  A.  D.  1888,  at  1  o'clock  p.  m..  for  making  pay- 
ment and  distribution  under  the  Court's  direction  ana  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby 
iK)tlfied  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  againw  the  estate  properly 
vouched;  otherwise  the  Executors  will  take  the  benefit  of 
the  law  against  them. 

Provided  a  copv  of  this  order  be  published  once  a  week  for 
three  weeks  in  ue  Washington  Law  Beporter  previous  to 
the  said  day. 

14       Test :  DOBSEY  CLAGETT,  Begister  of  Wills. 

No.  2874.    Ad.D.18 


THIS  IB  TO  GIVE  NOTICE 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Charles  Karsch, 
late  of  the  District  of  Columbia,  deceased. 

All  penons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of;  to  the  subscriber,  on  or  before  the  21st  day  of  March 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  2l8t  day  of  March,  1888. 

14         FBANZCSCA  KABSCH.  Ad'm,  1400  Pa.  ave.  n.  w. 

No.  »17.    Ad,  D.  14.    Simon  Wolf,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  81st,  1888. 

In  the  case  of  Christopher  C.  McKenney,  Administrator  of 
Jarrad  McKenney,  deceased,  the  Administrator  aforesaid  has, 
with  the  apinoval  of  the  Court,  appointed  Friday,  the  27th 
day  of  ApnL  A.  D.  1888,  at  11  o'clock  a.  m..  for  making  pay- 
ment and  distribution  under  the  Court's  direction  ana  con- 
trol ;  when  and  where  all  creditors  andj>er8on8  entitled  to 
distrilmtive  shares  (or  legacies)  or  a  residue  are  hereby  noti- 
fied to  attend  In  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Adminisbator  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Beporter  previous  to  the 

14    l^'  DOBSEY  CLAGETT,  Begister  of  Wills. 

90.2634.    Ad.D.13. 


occurring  forty  days  after  this  day :  otherwise  the  cause  wiU 
beprbceeded  with  as  in  case  of  delault. 

Tno  object  of  this  suit  is  to  remove  cloud  caused  bv  defect- 
ive acknowledjfment  of  deed  in  Liber  J.  A.  S.  199,  folio  40,  of 
the  land  records  for  the  District  of  Columbia,  from  title  of 
all  of  lot  113,  Beatty  and  Hawkins'  addition  to  Georgetown, 
D.  C,  and  part  of  lot  106  in  same  addition.  Beginning  at 
northeast  corner  of  said  lot  106  and  running  thence  south 
48  feet  6  inches;  thence  west  66  ftot  and  %%  inches;  thence 
north  to  southwest  corner  of  lot  113  and  thence  east  to  the 
beginning  with  general  right  of  way  over  a  l&-foot  alley, 
leading  i^m  lot  106^  to  First  street. 

By  the  Court.  W.  a  COX,  Justice,  &c. 

True  copy.    Test :       B.  J.  Mkios,  Clerk,  &c. 
14 By  M.  a.  Clancy,  Ass't  Clerk. 

THIS  18  TO  GIVE  NOTICE 

That  the  subscriber,  of  the  District  of  Columbia,  hath  oh- 
talned  from  the  Supreme  Court  of  the  District  of  Columbiai 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Catharine  E.  Beali, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  wafned  to  exhibit  the  same,  with  the  vouchers  there- 
of to  the  subscriber,  on  or  before  the  3d  day  of  April 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  8d  day  of  April,  1888. 

14  BOBEBT  S.  WEBDEN.  Adm'r,  622  I  st  n.  w. 

No.  8014.    Ad.  D.  14.    Edwards  &  Barnard,  Proctors. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
.    Holding  a  Special  Term  for  Orphans'  Court  Business. 

April  8, 1888. 
In  the  matter  of  the  Estate  of  John  L.  Mlllsr,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  WiU  and  Testament 
and  tor  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased has  this  day  been  made  by  George  M.  Jones. 

Ail  i>ersons  interested  are  hereby  notified  to  appear  in  this 

Court  on  Friday,  the  27th  day  of  AprlL  instant,  at  1  o'clock 

I  p.  m.,  to  show  cause  why  the  said  Will  should  not  be  ad- 

!  mitted  to  Probate  and  Letters  Testamentary  on  the  estate 

of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copv  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Beporter  previous 
to  the  said  day. 
By  the  Court.                                      W.  S.  COX,  Justice. 
14       Test:           DOBSEY  CLAGETT,  Begister  of  Wills. 
No.  8034.    Ad.  D.  14.    Chas.  E.  Fraser,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

'""^  TSSScf  *******"' }^»^*^-  No.  10,870. 
Mary  Sheahan,  the  trustee  appointed  in  the  above-entitled 
cause,  having  reported  to  the  Court  that  she  has  sold  the 
property  described  in  these  proceedings,  to  wit,  the  north 
fourteen  (14)  feet  of  lot  eight  (8^  by  the  depth  of  said  lot,  in 
square  five  hundred  and  twenty-nine  (629),  at  private  sale, 
to  Julius  Patch,  for  $2,650,  it  is,  by  the  Court,  this  2d  day  of 
April,  A.  D.  1888,  ordered,  adjudged,  and  decreed  that  said 
sale  be  ratified  and  confirmed  unless  cause  to  the  contrary 
be  shown  on  or  before  the  8d  day  of  May,  A.  D.  1888. 

W.  S.  COX,  Justice,  Ac. 
True  Copy.    Test :  B.  J.  Meios,  Clerk, 

14 By  M.  A.  Clancy,  Asst  Clerkr 

THI8  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
Testamentiury  on  the  personal  estate  of  Sarah  Curry,  late  of 
the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  sam^,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  March,  1888. 

14  WILLIAM  L.  DUNLOP,  Bx'r,  8014  N  St.  n.  w. 

No.  8024.    Ad.D.14. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  2ad  day  of  Much,  1888. 
RosliHi  Mackty      > 

T.  V  No.  10.998.    Docket  27. 

Thomat  J.  Mackey. ) 
On  motion  of  the  pl«intiflr,by  Ifr.  J.  J.  Darlington,  her 
•olicitor.  it  is  ordered  that  the  defendant,  Thomat  J.  Mackay, 
caoae  his  appearance  to  be  entered  herein  on  or  before 
the  first  mle-day  occorrinff  forty  days  after  this  dav ;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  ot  deiknlt. 

The  oMect  of  this  suit  is  to  divest  defendant's  title,  as 
trustee  for  complainant,  to  part  lot  12,  square  No.  761,  in 
the  city  of  Washington,  D.  G. 
By  the  Court.  W.  8.  COX,  Justice,  &c 

True  copy.    Teet:  R.  J.  Mbios,  Clerk,  Ac. 

13  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  22d  day  of  March,  1888. 

Roslna  Maokay      ) 

T.  I  No.  10,992.    Docket  27. 

Thomas  J.  Mackay. ) 
On  motion  of  the  plaiHtifT,  by  Mr.  J.  J.  Darlington,  her 
solicitor,  it  is  ordered  that  the  defendant^  Thomas  J  Mackey, 
cause  lus  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  davs  after  this  day ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  defhult. 

The  object  of  tliis  suit  is  to  obtain  a  divorce  a  vinculo  matri- 
monii on  the  ground  of  adultery. 
By  the  Court.                                W.  8.  OOX,  Justice,  Ac. 
True  copy.    Test:           R.  J.  Mbios,  Clerk,  &c. 
18 By  M.  a.  Clancy,  Aast  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  22d  day  of  March,  1888. 

Catharina  Hutohinson  at  al. ) 

V.  {No.  10,979.    Docket 27. 

William  E.  Hughes  at  al.  3 
On  motion  of  the  plaintifts,  by  Mr.  J.  J.  Darlington,  their 
solicitor,  it  is  ordered  ttiat  the  defendant.  Mary  Catnarina 
Hiighat,  cause  her  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-oay  occurring  forty  days  after  this  day: 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  to  sell  for  partition  lot  15,  square 
896.  in  the  city  of  Washington,  D.  C. 
By  the  Court.  W.  S.  COX,  Justice,  Ac. 


True  copy.    Test : 
13 


R.  J.  Mkios,  Clerk.  &c. 
By  M.  A.  Clancy,  Ass*t  Clerk, 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a'  Special  Term  for  Orphans*  Court  Business. 

March  28d,  1888. 

In  the  case  ot  Beginald  Fendall,  administrator  of  Jamas 
Varmllllon,  deceased,  the  Administrator  aforesaid  has.  with 
the  approval  of  the  Court,  appointed  Friday,  the  20th  day  of 
ApriL  A.  D.  1888,  at  11  o'clock  a.  m..  for  making  payment 
and  aistribution,  under  the  Court's  direction  ana  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  dulv  authorized, 
with  their  claims  against  the  estate  propeiiy  vouched; 
otherwise  the  Administrator  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day.  

13     Test :  DOB8EY  OLAGBTT,  Register  of  WiUs. 

N0.78&.    Ad.  D.  9^ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  28d,  1888. 

In  the  matter  of  the  Bstate  of  Amelia  M.  Qraan.  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  tor  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased has  this  day  been  made  by  William  Burrls. 

All  persons  interested  are  hereoy  notified  to  appear  in  this 
Court  on  Friday,  the  20th  day  of  April  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  probate  and  Letters  Testamentary  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

la       Test :  DOBSEY  CLAGETT,  Register  of  Wills. 


Cfgal  Notuee. 


THIS  la  TO  OIVB  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  f)rom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  William  W. 
Corcoran,  late  of  the  JDlstrict  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of,  to  the  subscribers,  on  or  before  the  29th  dav  of  February 
next;  they  may  otherwise  by  law  be  excluded  m>m  all  bene- 
fit of  the  said  esUte. 

Given  under  our  hands  this  29th  day  of  February,  1888. 
18  ANTHONY  HYDE,  \  i?»*^t^« 

CHARLES  M.  MATTHEWS,     ]  **«»»«»• 

No.  8001.    Ad.  D.14. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The2addayof  March,  1888. 
Lucy  E.  Friand 

V. 

Hervay  Friand. 


Id  ) 

J  No. 
d.  3 


11,006.    Equity  Docket  28. 


On  motion  of  the  plaintiff,  by  Mr.  W.  M.  OfBev,  her 
solicitor,  it  is  ordered  that  the  defendant,  Harvay  Friend, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day :  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  for  divorce  upon  the  ground  of 
desertion. 

Qy  the  Court.  W.  S.  OOX,  Justice,  Ac 

True  copy.    Test :  R.  J.  Mbigs,  Clerk.  Ac. 

13  By  M.  A.  Clancy,  Aas*t  Clerk. 

THIS  18  TO  aiVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hatb 
obtained  fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentiury  on  the  personal  estate  of  William  Klnf,  late  of 
the  District  of  Columlna,  deceased. 

All  persons  having  claims  against  the  said  deceased  ar^ 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  23d  day  of  Bfarch 
next ;  they  may  otherwise  by  law  be  excluded  fVom  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  23d  day  of  March,  1888. 
his 

18  CHARLES  X  LAWSON,  Ex'r,  1811  27th  st.  n.  w. 

nuurk 

No.  2999.    Ad.D.  18.    C.  M.  A  H.  S.  Bfatthews,  Proctors. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  mibscriber,  of  the  District  of  Columbia,  hatb 
obtained  from  the  Supreaie  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Onihans*  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Carolina  M.  B. 
Frailey,  late  of  the  Oistrict  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  befbre  the  24th  day  c^  Maivh 
next ;  ther  may  otherwise  by  law  be  excluded  fVom  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  24th  day  of  March,  1888. 

1 .1         r..  A .  FR  A  T  T .  K Y,  Ad m %  ISS  Ncw  York  ave.  n.  w. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICr  OF  COLUMBIA. 


Jaaaia  E.  Weaver 
Jaaala  FT'Campball. 


,.} 


No.  11,00.    Equity  Docket  28. 


H.  Bradley  Davidson  and  John  h.  Weaver,  Trustees  in  the 
aboVe-entitled  cause,  having  re]x)rted  the  oifer  of  Mr.  Jacob 
Loeb  to  purchase  the  property  referred  to  herein  as  the  most 
northerly  28  feet  8  incnes  fVont  by  the  depth  of  lot  10  and  the 
most  southerly  6  feet  9  inches  front  by  the  depth  of  lot  11, 
both  in  square  448^n  the  city  of  vVashin^on,  in  the  District 
of  Columbia,  for  fl2,800— |6,a00  caab,  balance  in  one.  two, 
three,  and  four  years,  secured  by  dce^i  of  trust  on  said  de- 
scribed property— it  is,  by  the  Ocnirt,  this  'Mth  day  of  March, 
A.  D.  1888,  ordered  that  said  offer  be  accepted  and  the  sale 
ratified  and  confirmed,  unless  cause  to  the  contraiy  thereof 
be  shown  on  or  before  the  18th  day  of  April,  ism. 

Provided  a  copy  of  this  order  be  published  in  the  Washing- 
ton Law  Braorter  once  a  week  fbr  three  aurrpf^iye  we^s  be- 
fore said  18th  day  of  April,  1888. 

W.  8.  OOX,  Justice 

A  true  copy.   Test:  _^ 

19    /o^i  \  R-  J>  MBtos,  Clerk. 

18   ^aeai.;  By  L.  P.  WnxiAMs,  Aasl  Clerk. 
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THIS  IS  TO  GIVE  NOTICE, 

ThAt  the  BobBcriber,  of  the  District  of  Ck>liimbia,  hath  ob- 
Uined  from  the  Sopreme  Court  of  the  Difltrict  of  Golnmbia, 
hoUinff  a  Special  Ivrm  for  Orphans*  Goartbusinees,  Letters 
TettamexiUtfy  on  the  personal  estate  of  Thomas  Duke,  late 
of  the  DisUlct  of  Colombia,  deceased. 

All  persons  haTinff  claims  against  the  said  deceased  are 
her^y  warned  to  exhibit  the  same,  with  the  yoncbecs  there- 
of, to  the  sabecriber,  on  or  before  the  Sd  day  of  March  next ; 
they  may  otherwise  by  law  be  exdaded  ftrom  all  benefit  of 
the  said  estate. 

Given  ander  my  hand  this  2d  day  of  March,  1888. 

13  8ALLIE  D.  DUKE,  Ex'x,  1465  Corcoran  st. 

No.  2885.    Ad.  D.  18.    J.  Thomas  Sothoron,  Proctor. 

THIS  18  TO  OIVE  NOTICE, 

That  the  subscribers,  of  the  District  of  Colombia,  have 
obtained  ftt>m  the  Sopreme  Coort  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business,  Letters 
of  Administration  on  the  personal  Estate  of  Mary  Jane  Van 
Risiriek,  late  of  the  District  of  Columbia,  deceased. 

AH  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of^ to  the  subscribers,  on  or  befcnre  the  8th  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  esUte. 

Given  under  our  hands  this  8th  day  of  March,  1888. 
MARY  VAN  RISWICK, 

IS  TALLMADGE  A.  LAMBERT, 

Administrators,  1219  Mass.  ave. 

No.  8009.    Ad.  D.  14.    T.  A.  Lambert,  Procior. 


THIS  IS  TO  OIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Liters 
of  Administration  on  the  personal  estate  of  Myron  E.  N.  Howell, 
late  of  the  District  of  Columbia,  deceased. 

AD  persons  having  claims  against  the  said  deceased  are 
hereDT  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  8th  day  of  March 
next;  they  may  otherwise  by  law  be  excluded  from  aU 
benefit  of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  March.  1888. 

LIBBIB  ALBERTA  HOWELL. 

18  Administratrix. 

No.«Q7.    Ad.D.l«.    Cole  A  Cole.  Proctors. 

IHIS  18  TO  GIVE  NOTICE 

That  the  subscriber,  of  the  DlsUict  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Lettera  of  Administration  on  the  pei^nal  estate  of  Charles 
PataMf,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of to  the  subscriber,  on  or  before  the  9th  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  March,  1888. 

IS  JOHN  D.  BABTLEirr,  Adm'r,  928  R.  I.  ave. 

No.  awi.    Ad.D.  14,    T.  A.  Lambert,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subsciiber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Tain  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  William  Eckstein, 
late  of  the  District  of  Colombia,  deceased. 

AH  persons  havinff  claims  against  the  said  deceased  are 
hentoj  warned  to  exldbit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  18th  day  of  March 
next;  thep  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Otven  under  my  hand  this  18th  day  of  March,  1888. 

13       ANNA  LOUISA  ECKSTEIN,  Adm'x,  109  B  st.  s.  w. 

No.  80Q(.   Ad.  D.  14.    A.  H.  Jackson*  Proctor. 


THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  OriHians*  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Wllmer 
W.  HvMert,  late  ot  the  District  of  Columbia,  deceased. 

An  persons  havinsr  claims  against  the  said  deceased  are 
hereby  warned  to  euibit  the  sanft,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  March 
next;  they  may  otherwise  by  law  be  excluded  fix>m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  leth  day  of  March,  1888. 

U  N.  HUDDEBS,  Adm*r,  1824  16th  st.  n.  w. 

£.  A.  Newman,  Proctor. 


Cfgol  Notices. 


THIS  IS  TO  GIVE  NOTICE 

That  the  subscribers,  of  the  District  of  Columbia*  have 
obtained  ttom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testaroent4U7  on  the  personal  estate  of  Ann  Tiemey,  late  of 
the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  eniiUt  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  17th  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 
Given  under  our  hands  this  17th  day  of  Mftrch,  1888. 

his 
MATTHIAS  X  NOONAN, 

mark 
JAMBS  H.  NOONAN, 
13  Ex'rs,  1253  22d  st.  n.  w. 

No  3020.    Ad.  D.14. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
March  27th,  1888. 

In  the  case  of  Mary  A.  Bums,  Administratrix  of  Will- 
lam  L.  Rois,  deceased,  the  Administratrix  aforesaid  has, 
with  the  approval  of  the  Court,  appointed  Friday,  the  13th 
day  of  April.  A.  D.  1888,  at  1  o'clocx  p.  m.,  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  adminiairatrix  will  take  the  bene- 
fit of  the  law  against  them. 

Ftovided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  m  the  Washington  Law  Reporter  previous 
to  the  said  day. 

13       Test :  DORSET  CLAGETT,  Register  of  Wills, 

No.  2588.    Ad.  D.  13.    C.  H.  Cragin,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  27th,  1888. 

In  the  case  of  Chas.  H.  Cragin,  Administrator  d.  b.  n.  of 
Mary  M.  Duffy,  deceased,  the  Administrator  d.  b.  n.  aforesaid 
has,  with  the  approval  of  the  Court,  appointed  Friday,  the 
13th  day  of  April,  A.  D.  1888,  at  1  o'clock  p.  m.,  for  making  pt^y- 
ment  and  distribution  under  the  Courtis  direction  anaf  con- 
trol ;  when  and  where  aU  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies;  or  a  residue,  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly  author- 
ized, with  their  claims  against  the  estate  properly  vouched : 
otherwise  the  Administrator  d.  b.  n.  will  take  the  benefit  of 
the  law  against  them. 

Provided  a  copv  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Iaw  Reporter  previous  to 
the  said  day. 

13       Test :  DOR8EY  CLAOETT,  Register  of  Wills. 

No.  58.    Ad.  D.8 


THIS  IS  TO  GIVE  NOTICE 

That  the  subscriber,  of  Washington,  D.  C,  hath  obtained 
fVom  the  Supreme  Court  of  the  Distnct  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Leoiv  Salomon, 
late  of  Washington,  D.  C.  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  fVom  aU  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  26th  day  of  March,  1888. 

13  THERESIE  SALOMON,  1316  8th  st.  n.  w. 

Simon  Wolf,  Proctor. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fVom  the  Supreme  Court  of  the  District  ot 
Columbia,  holding  a  Special  Term  for  Orphans'  Court  busi- 
ness. Letters  Testamentary  on  the  personal  estate  of  Carl 
Mueller,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  23d  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit or  the  said  estate. 

Given  under  my  hand  this  28d  day  of  March,  1888. 

18  CHRISTINA  MUELLER,  Bx'x,  221  B  st.  n.  w. 

D.  B.  Cahill,  Proctor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  14th  day  of  March,  1888. 

Mary  L.  Bowvrt     ) 

V.  (No.10,948w    Docket  27, 

David  N.  Bowers.    ; 

On  motion  of  the  plaintiff,  by  Mr.  Campbell  Cam'nflion, 
her  solicitor,  it  is  ordered  that  the  defendant,  David  N.  Bow- 
ers, cao0e  his  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  days  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 
fault. 

The  object  of  this  suit  is  for  an  abaolnte  divorce  upon  the 
rrounds  of  non-support  and  willfiil  and  uninterrupted  deser- 
tion for  over  three  years  from  the  filing  of  this  petition. 

By  the  Court.  W.  S.  COX.  Jnstice,  Ac. 

True  copy.    Test :  R.  J.  Meigs,  Clerk,  &c. 

12 By  M.  A.  Clancy,  Ass*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  19th  day  of  March,  1888. 

Allis  W.  Pioktrill  ) 

T.  y  No.  11,023.    Docket  28. 

Frank  B.  Plckerill.  I 


Onmotionof  the  plaintiff,  by  Messrs.  Gordon  A  Gordon, 
her  solicitors,  it  is  ordered  that  the  defendant,  Frank  B. 
Pickerill,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  for  divorce  from  bond  of  marriage 
on  ground  of  desertion. 

B^  the  Court.  W.  8.  COX,  Justice,  Ac. 

A  true  copy.    Test :  R.  J.  Mmos,  Clerk,  Ac. 

12 By  M.  A.  Clancty,  Ass^t  Clerk.     __ 

THIS  18  TO  GIVK  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Nathan 
B.  Clarke,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  March,  1888. 

12  HARRIET  E.  CLARKE,  Ex'x,  301  M  st.  a.  w. 

No.  3000.    Ad.  D.  13. _F.  L.  Freeman,  Proctor^ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  BusineM. 

March  16th,  1888. 

In  the  case  of  Samuel  C.  Palmer,  Executor  of  Sarah  C. 
De  Hart,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  13th  day  of 
April,  A.  D.  1888,  at  11  o'clock  a.  m..  for  making  pay- 
ment and  distribution  under  the  Courtis  direction  and  con- 
trol; when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby  noti- 
fied to  attend,  in  person  or  by  agent  or  attorney  duly  author- 
ized, with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Executor  will  take  the  benefit  of  the  law 
a^inst  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  wee/ a  in  the  Washington  Law  Reporter  previous  to  the 
said  day. 

12       Test :  DORSET  CLAGETT,  Register  of  Wilhi. 

No.  2410.    Ad.  D.  12.    Gordon  A  Gordon.  Proctors. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business, 

March  16th,  1888. 

In  the  case  of  Mary  Jane  Gaas.  Executrix  of  William  Rea 
Gats,  deceased,  the  Executrix  aforesaid  has,  with  the  ap- 
proval of  the  Court,  appointed  Friday,  the  6th  day  of  April, 
A.  D.  1888,  at  12  o'clock  m.,  for  making  pajrment  and  distribu- 
tion under  the  Court's  direction  and  control;  when  and  where 
all  creditors  and  persons  entitled  to  distributive  shares  (or 
legacies)  or  a  residue,  are  hereby  notified  to  attend,  in  person 
or  by  agent  or  attorney  duly  authorized,  with  their  claims 
against  the  estate  properly  vouched ;  otherwise  the  Executrix 
will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

12  Test:         DORSEY  CLAGETT,  Register  of  Wills. 

No.  2649.    Ad.D.18. 


C^gal  Notiiee. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Celambia,  hath 
obtained  frx>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  busineas.  Letters 
Testamentanr  on  the  personal  estate  of  Richard  Byron, 
late  of  the  District  of  Columbia,  deceased. 

All  peraons  having  claims  against  the  said  deceased  ni% 
hereby  warned  to  exhibit  tlie  same,  with  the  vouc^iers  there- 
of, to  the  subscriber,  on  or  before  the  29th  day  ot  February 
next ;  they  may  otherwise  bj  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  29th  day  of  Febmaxy,  1888. 

13    "  ELIZA  BYRON,  Bx'x,  419  B  St.  s.e. 

No.  2916«    Ad,  D.18.    Bam'l  C.  Mills,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That    the   subscriber,   of    Cincinnati,    Ohio,   hath     ob- 
tained fkttm  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  Administration  c.  t.  a.  on  the  personal  estate  of . 
Pollv  Y.  Browned,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  aro 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  16th  day  of  March  next: 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate, 

Given  under  my  hand  this  16th  day  of  March,  1888. 

13  TEMPERANCE  P.  REED,  Adm'x,  c.  t.  a. 

No.  2998.    Ad.  D.  13.    F.  D.  McKeuney,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  iVom  the  Supremo  Couriofthe  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Lydia  S.  Button,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  19th  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  fincnn  all  bene- 
fit of  the  8aid  estate. 

Given  under  my  hand  this  19th  day  of  March,  1888. 

13  Z.  S.  BUCKLER,  Ex'r,  802  A  si.  8.  e. 

No.  2949.    Ad.  D.  13. 


THIS  IS  TO  GIVE  NOTICE. 

'That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fh)m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  LetteiB 
Testamentary  on  the  personal  estate  of  Gaorge  W.  Morse,  late 
of  the  District  of  Columbia,  deceased.  • 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  19th  day  of  March 
next;  they  may  otherwise  by  law  be  excluded  fhnn  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  19th  day  of  March,  1888. 

13  MARIANNE  MORSE,  Ex*x,  1906  F  st.  n.  w. 

No.  8016^  Ad.  D.  14.    Alex.  Porter  Morse,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Otrfombia,  hath 
obtained  trom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  businesB,  Letters 
of  Administration  on  the  personal  estate  of  Richard  K.  Tmn- 
nell.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  aane 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  17th  day  of  Biarch  next ; 
they  may  otherwise  by  law  be  excluded  firom  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  17th  day  of  March.  1888. 

18  WILLIAM  H.  TENNEY,  Adm'r,  81411  P  sL  n.  w. 

No.  8002.    Ad.D.  14.    R.  P.  Jackson,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained ttom  ^e  Snpr^e  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  fbr  Orphans*  Court  business,  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  James 
McGrann,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
herebv  warned  to  esmibitthe  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  ad  day  of  Bfarch  next ; 
they  may  otherwise  by  law  be  excluded  ttom  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  2d  day  of  March,  1888. 
18  HENRY  T.  MoQRANN,  Adm*r,  c.  t.  a. 

1704  Pa.  ave.  n.  w. 

Wm.  J.  Ifiller,  Proctor. 
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WASHINGTON,  D.  O. 

A  BERT,  WILLIAM  STONB, 
408  Fifth  It.  1I.W. 


fJELL.  W.  PEIBCE, 

J3                   Oowiael  in  PataU  0(mi999 

625  F  St.  n.  w. 

nLAIB,  JOHN  a. 

1420PSt.n.w. 

"TVUMONT,  N^ 

e»F8t.ii.w. 

•pDWABDS  A  BABNARD, 

GOO  5th  St.  n.  w. 

•mfACKBT,  PRANKUN  H^ 

506  D  St.  n.  w. 

1 AVILLE,  JAMES  H^ 


1419  F  St.  n.  w. 


CALIFOENIA. 

cCALLIBTER,  WARD,  Jr., 

480  Montgomery  St.,  San  Francisco. 


M 


COLORADO. 


D 


,UWN,  OBOROE, 


Denver. 


H 


OEORGIA. 
ARBICON  &  GILBERT. 


Gate  City  Bank  BoUding,  Atlanta. 


KANSAS. 
T\OUGLASS,  GEORGE  L., 


Wichita. 


MINNESOTA. 
i|TEATH,  HARTWELL  P., 


St.  Paul. 


NEBRASKA. 
fyFFVTT,  CHARLES, 


Paxton  Building,  Omaha. 


OHIO. 


vyiNo, 


GEORGE  C, 


80  EncUd  Ave.,  Room  8,  Cleveland. 


€QiBBtoioiier  of   Deeds,   Notarjr   Pnblle    and 
U.  S.  Commissioneri 

1224  P  St  N.  W.  Washington,  D.  0. 

Attorney  for  Mercantile  Oollectinfir  Agrenoy. 


bu:ni>v'8  justicb, 

$1  per  VOL    For  sale  at  the  Washington  Law  Reporter  Office. 
A  Ifanna]  of  the  Laws  of  the  Durtrict  of  Columbia,  flrom 
its  osganiration,  with  notes  of  decisions  and  references,  by 

CHARLES   &  BUNDT, 

CooifliinioiMr  of  Deeds  fot  all  tbt  States  and  Terrltoritt, 

VOCABT  PITBUO,  v.  S.  OOXMISBIONnt  AND  jrnmOB  OP  THB  PBAOB 

468  U.  Ave.       (Opp.  City  Hall)       Washington,  D.  C. 

4^  AD  papers  for  record  or  use  in  other  States  should  be 
ttoicoowleaged  befi>re  a  CfMumiteioner  of  Deeds  in  this  District 
befttv  being  sent.  88 


JOHN    H.    TOORH££S, 

ATTORNEY- AT-LA^W, 
Solicitor  of  Patents  and  Coansel  in  Patent  Cases* 

PRACTICES   BEFORE  THE 

General  Laih)  Office  and  Court  of  Olaims. 
SI  Cloud  Bldg.,  cor.  9tii  &  F  Sts.,  Washington,  D.  G.     7 

BALDWIN,  DATIDSON  &  WIGHT, 

Attorneys  at  Law,  Solicitors  of  Patents,  and 
Counselors  in  Patent  Causes, 

25  Qrant  Place,  Washinfirton,  D.  O. 
Established  1359.    Patent  Business  SzclusiYely.     4 

Xatioual  UuiTersity  I^a^w  Scliool. 

Prbs't,  Hon.  ARTHUR  MAC  ARTHUR, 

Late  Associate  Justice  Supreme  Court  District  of  Colombia 

LECTURERS: 

Hon.  SAM'L  F.  MILLER, 

Associate  Justice  Supreme  Court  U.  S. 

International  Law. 

Hon.  W.  H.  WEBB. 

Federal  Jurisprudence  and  Practice. 

H.  O.  CLAUOHTON,  Esq. 

Common  Law  Pleading,  Evidence,  Equitjr  Pleading   and 

Practice,  CommerciaLi  Maritime,  and  Criminal  Law. 

JAMES  SCHOULER,  Esq. 

Bailments  and  Domestic  Relations. 

EUGENE  CARUSI,  Esq. 

Real  and  Personal  Property,  Contracts,  Negotiable  Instm. 

ments, 

CHAS.  a  WHITMAN,  Esq. 

Patent  Law  and  Practice. 

JUDGES  OP  THE  MOOT  COURT: 


EUGENE  CARUSL  Esq., 
Law  and  Equity  Ca 


I  CHAS.  S.  WHITMAN,  Esq., 
I  Patent  Cases. 

School  opens  Oct.  8. 1887.  For  information,  address  C.  W. 
Bushnell,  Treas.,  or  E.  D.  Carusi,  Sec.,  1006  Pst.  n.  w.,  Wasb- 
ingrton,  D.C.  87 


Book  and  Job  JPrinting. 


THE  LA'W  REPORTER  COMPANY 
beffs  to  inform  the  profession  that  it  has 
recently  added  to  its  plant  a  fall  supply  of 
new  Job  Type,  new  Presses,  and  every  ap- 
pointment of  a  first  class 

JOB  PRINTING  OFFICE^ 

-which  will  be  \inder  the  supervision  of  Mr. 
'W.  F.  Roberts*,  one  of  the  meet  skilftQ  and 
artistic  Printers  in  this  city.  It  is  therefore 
prepared  to  execute  Briefis,  Records,  Blanks 
and  Books  in  the  hi^rhest  style  of  the  art 

The  Company  solicits  the  i>atronafire  of 
the  profession,  and  sniarantees  ne^t  and 
accurate  work,  promptly  delivered,  at  rea- 
sonable prices. 

Estimates  furnished  on  application. 
DAVID  M.  OI^rVBR, 
General  Manager. 
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No.  15 


WASHINGTON,  D.  a 


APRIL  U.  1888 


Supreme  Court  of  the  United  States. 

The  case  of  The  New  Orleans  Water- Works 
Co.  y.  The  Louisiana  Sugar-Refining  Co.,  re- 
cently decided  by  the  Supreme  Court  of  the 
United  States,  is  a  lucid  exposition  of  the  ques- 
tion of  Federal  jurisdiction  upon  writ  of  error 
to  the  highest  State  courts  in  suits  where  the 
pUuntifT  in  error  alleges  the  obligations  of  a 
contract  to  have  been  impaired.  After  ex- 
haustively considering  the  authorities  upon 
which  he  relied,  Mr.  Justice  Gray,  through 
whom  the  court  spoke,  summed  up  as  follows : 

^'When  the  State  court  decides  against  a 
right  claimed  under  a  contract,  and  there  was 
no  law  subsequent  to  the  contract,  this  court 
cdearly  has  no  J  urisdiction.  When  the  existence 
and  the  construction  of  a  contr^t  are  undis- 
puted, and  the  State  court  upholds  a  subsequent 
law,  on  the  ground  that  it  did  not  impair  the 
obligation  of  the  admitted  contract,  it  is  equally 
clear  that  this  court  has  jurisdiction.  When 
the  State  court  holds  that  there  was  a  contract 
conferring  certain  rights,  and  that  a  subsequent 
law  did  not  impair  those  rights,  this  court  has 
jurisdiction  to  consider  the  true  construction  of 
the  supposed  contract,  and,  if  it  is  of  opinion 
tiiat  it  did  not  confer  the  rights  affirmed  by  the 
State  court,  and  therefore  its  obligation  was  not 
imi>aired  by  the  subsequent  law,  may  on  that 
ground  affirm  the  judgment.  So,  when  the 
State  court  upholds  the  subseauent  law,  on  the 
g[round  that  the  contract  did  not  confer  the 
right  claimed,  this  court  may  inquire  whether 
the  supposed  contract  did  give  the  right,  be- 
cause if  it  did  the  subsequent  law  cannot  be  up- 
held«  But  when  the  State  court  gives  no  effect 
to  the  subsequent  law,  but  decides,  on  grounds 
independent  of  that  law,  that  the  right  claimed 
was  not  conferred  by  the  contract  the  case 
stands  just  as  if  the  subsequent  law  had  not 
been  passed,  and  this  court  has  no  jurisdiction." 


no  affirmative  evidence  on  the  part  of  the  de- 
fendant, yet  if  the  plaintiff  fkils  to  satisfy  the 
jury  of  the  truth  of  his  story  he  must  be  de- 
feated. The  case  also  decides  that  where  a 
note  has  been  procured  by  fraud  and  without 
consideration  the  plaintiff's  recovery  is  not  to 
be  limited  to  the  amount  he  actually  paid  for 
the  note,  but  he  is  entitled  to  the  full  amount 
of  the  note  if  anything— a  decision  which  differs 
from  those  of  New  York  and  several  other 
States,  but  in  accordance  with  the  ruling  of  the 
Supreme  Court  of  the  United  States  and  the 
general  current  of  authority  elsewhere.  The 
point  does  not  appear  ever  to  have  been  de- 
cided before  in  Maryland,  and  may  be  worth 
noting  on  that  account. 


NoTE-BUYEBS  and  lawyers  generally  will  be 
interested  in  the  case  of  Williams  v.  Hunting- 
ton, decided  March  16  last  by  the  Maryland 
Court  of  Appeals.  A  writer  in  the  Maryland 
Law  Journal,  in  commenting  upon  the  case, 
says  that  since  this  decision  it  may  be  taken  as 
the  law  of  Mar^^land  that  when  it  has  once  been 
made  to  appear  in  a  suit  upon  a  promissory 
note  that  it  was  procured  or  negotiated  by  fraud 
the  plaintiff  cannot  recover  until  he  has  shown 
to  ihe  satisfistction  of  the  jury  that  he  had  no 
notice  of  that  firaud ;  and,  even  though  there  be  | 


SUPREME  COURT  OF  THE  UNITED  STATES. 

Pbbpabbd  bt  B.  S.  McOalmont. 

BOWMAN 

V. 

THE     CHICAGO    AND     NORTHWESTERN 
RAILWAY  COMPANY. 

The  plaintiff  brought  his  action  against  the 
defendant  company  for  damages,  setting  forth 
that  the  company  refused  to  transport  ftrom 
Chicago  to  Marshalltown,  Iowa,  for  him  6,000 
barrels  of  beer.  The  company  pleaded  in  de- 
fense the  following  statute  of  the  State  of  Iowa : 

"  If  any  express  company,  railway  company, 
or  any  agent  or  person  m  the  employ  of  anv  ex- 
press company  or  railway  company,  or  if  any 
common  carrier,  or  any  person  in  the  employ  of 
an^  common  carrier,  or  any  person,  knowingly 
brmg  within  this  State  for  any  person  or  per- 
sons or  corporation,  or  shall  knowingly  trans- 
port or  convey  between  points  or  f^om  one  place 
to  another  in  this  State  for  any  other  person  or 
persons  or  corporation,  any  intoxicating  liquors 
without  first  having  been  fhmished  a  certificate 
from  and  under  the  seal  of  the  county  auditor  of 
the  county  to  which  said  liquor  is  to  be  trans- 
ported or  is  consigned  for  transportation,  or 
within  which  it  is  to  be  conveyed  f^om  place  to 
place,  certifying  that  the  consignee  or  person  to 
wJiom  said  liquor  is  to  transported,  conveyed, 
or  delivered  is  authorized  to  sell  sucn  into^dcat- 
ing  liquors  in  such  county,  such  company,  cor- 
poration, or  person  so  offending,"  &c.,  and  that 
the  plaintiff  did  not  fhmish  the  certificate  as  re- 
quired by  the  statute. 

The  plaintiff  demurred,  alleging  the  statute 
to  cont3*avene  his  rights  under  the  Constitution. 

This  court,  by  Matthews,  justice,  held  the  law 
to  be  unconstitutional,  continuing,  after  an  elab- 
orate review  of  the  authorities,  as  follows : 

•*  It  is  conceded,  as  we  have  already  shown, 
that  for  the  purposes  of  its  policy  a  State  has 
legislative  control,  exclusive  of  Congress,  within 
its  territory  of  all  persons,  things,  and  transac- 
tions of  strictly  internal  concern.  For  the  pur- 
pose of  protecting  its  people  against  tiie  evil  of 
intemperance  it  has  the  right  to  prohibit  the  man- 
ufacture within  its  limits  of  intoxicating  liquors ; 
it  may  also  prohibit  all  domestic  commerce  in 
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them  between  ite  own  inhabitants,  whether  the 
articles  are  introduced  from  other  States  or  from 
foreign  countries ;  it  may  punish  those  who  sell 
them  in  violation  of  its  laws ;  it  may  adopt  any 
measures  tending,  even  indirectly  and  remotely, 
to  make  the  policy  effective  until  ft  passes  the  line 
of  power  delegated  to  Oongress  under  the  (Consti- 
tution. It  cannot,  without  the  consent  of  Con- 
gress, expressed  or  implied,  regulate  commerce 
between  its  people  and  those  of  the  other  States 
of  the  Union  in  order  to  effect  its  end,  however 
desirable  such  a  regulation  might  be. 

**  The  statute  of  Iowa,  under  consideration,  fklis 
within  this  prohibition.  It  is  not  an  inspection 
law ;  it  is  not  a  quarantine  or  sanitary  law.  It 
is  essentialljr  a  regulation  of  commerce  among 
the  States  within  any  definition  heretofore  given 
to  that  term  or  which  can  be  given ;  and  although 
its  motive  and  purpose  are  to  perfect  the  policy 
of  the  State  of  Iowa  in  protecting  its  citizens 
against  the  evils  of  intemperance,  it  is  none  the 
less  on  that  account  a  regulation  of  commerce. 
If  it  had  extended  its  provisions  so  as  to  pro- 
hibit the  introduction  into  the  State  from  foreign 
countries  of  all  importations  of  intoxicating 
liquors  produced  abroad  no  one  would  doubt 
the  natul^  of  the  provision  as  a  regulation  of 
foreign  commerce.  Its  nature  is  not  changed 
by  its  application  to  commerce  among  the 
States. 

'*  Oanit  be  supposed  that  by  omitting  any  ex- 

grees  declarations  on  the  subject  (Congress  has 
itended  to  submit  to  the  several  States  the  de- 
cision of  the  question  in  each  localitv  of  what 
shall  and  what  shall  not  be  articles  of  traffic  in 
the  interstate  commerce  of  the  country  ?  If  so, 
it  has  left  to  each  State,  according  to  its  own 
caprice  and  arbitrary  will,  to  discriminate  for  or 
against  every  article  grown,  produced*  manu- 
fiu)tured,  or  sold  in  any  State  and  sought  to  be 
introduced  as  an  article  of  commerce  into  any 
other.  If  the  St&te  of  Iowa  may  prohibit  the 
importation  of  intoxicating  liquors  from  all 
other  States,  it  may  also  mclude  tobacco,  or 
any  other  article,  the  use  or  abuse  of  which  it 
may  deem  deleterious.  It  may  hot  chose,  even, 
to  be  governed  by  considerations  growing  out 
of  the  health,  comfort,  or  peace  of  the  com- 
munity. Its  policy  may  be  directed  to  other 
ends.  It  may  choose  to  establish  a  system 
directed  to  the  promotion  and  benefit  of  its  own 
agriculture,  manu&ctures,  or  arts  of  any  de- 
scription, and  prevent  the  introduction  and 
sale  within  its  limits  of  any  or  of  all  articles  that 
it  may  select  as  coming  into  competition  with 
those  which  it  seeks  to  protect  The  police 
power  of  the  State  would  extend  to  such  cases, 
as  well  as  to  those  in  which  it  was  sought  to 
legislate  in  behalf  of  the  health,  peace,  and 
morals  of  the  people.  In  view  of  the  com- 
mercial anarchy  and  confhsion  that  would  re- 
sult from  the  diverse  exertions  of  power  by  the 
several  States  of  the  Union,  it  cannot  be  sup- 
posed that  the  Constitution  or  Congress  have 
intended  to  limit  the  freedom  of  commercial  in- 
tercourse among  the  people  of  the  several 
States.    .    .    . 

*'  The  relation  of  the  police  powers  of  the  Slate 
to  the  powers  granted  to  Congress  by  the  Con- 
stitution over  foreign  and  interstate  commerce 
was  stated  by  this  court  in  the  opinion  in  the 
case  of  Bobbins  v.  Shelby  Taxing  District,  120 


U.  S.,  4S9,  483,  as  follows :  ^t  is  also  an  estab- 
lished principle,  as  already  indicated,  that  the 
only  way  in  wnich  commerce  between  the  States 
can  be  legitimately  affected  by  State  laws  is 
when,  by  virtue  of  its  police  power,  and  its 


When,  oy 
urisdictio 


ion  over  persons  and  property  within 


its  limits,  a  State  provides  for  the  security  of  the 
lives,  limbs,  healtn,  and  comfort  of  persons,  and 
the  protection  of  property;  or  wnen  it  does 
those  things  which  may  otherwise  incidentally 
affect  commerce,  such  as  the  establishment  and 
regulation  of  highways,  canals,  railroads, 
wharves,  ferries,  and  other  commercial  fiudli- 
ties ;  the  passage  of  inspection  laws  to  secure 
the  due  quality  and  measure  of  products  and 
commodities ;  the  passage  of  laws  to  regulate  or 
restrict  the  sale  of  articles  deemed  injurious  to 
the  health  or.  morals  of  the  community ;  the  im- 
position of  taxes  upon  persons  residing  within 
the  State  or  belonging  to  its  population,  and 
nx>on  avocations  and  employments  pursued 
therein,  not  directly  connected  with  foreign  or 
interstate  commerce,  or  with  some  other  em- 
ployment or  business  exercised  under  authority 
of  the  (Constitution  and  laws  of  the  United 
States,  and  the  imposition  of  taxes  upon  all 
property  within  the.  State  mingled  with  and 
forming  part  of  the  great  mass  of  property 
therein,  fiut  in  making  such  internal  regfula- 
tions  the  State  cannot  impose  taxes  upon  per- 
sons passing  through  the  State  or  coming  into 
it  merely  for  a  temporary  purpose,  especially  if 
connected  with  interstate  or  foreign  commerce ; 
nor  can  it  impose  such  taxes  upon  property  im- 
ported into  the  State  fr*om  abroad  or  from  an- 
other State,  and  not  yet  become  a  part  of  the 
common  mass  of  property  therein;  and  no  dis- 
crimination can  be  made  by  any  such  regula- 
tions adversely  to  the  persons  or  property  of 
other  States;  and  no  r^g^ations  can  be  made 
directly  affecting  interstate  commerce.  Any 
taxation  or  regulation  of  the  latter  charact^ 
would  be  an  unauthorized  interference  with  the 
power  nven  to  Congress  over  the  subject. 
*  *  *  In  a  word,  it  may  besaid  that  in  the  mat>- 
ter  of  interstate  commerce  the  United  States  are 
but  one  country,  and  are  and  must  be  subject  to 
one  system  of  regulations,  and  not  to  a  multi- 
tude of  systems.  The  doctrine  of  the  freedom 
of  that  commerce,  except  as  regulated  by  Con- 
gress, is  so  firmly  estabushed  tlutt  it  is  unneces- 
sary to  enlarge  fdrther  upon  this  subject.' 

Tlie  section  of  the  statute  of  Iowa,  the  validity 
of  which  is  drawn  in  question  in  this  case, 
does  not  fall  within  this  enumeration  of  legiti- 
mate exertions  of  the  police  power.  It  is  not 
an  exercise  of  the  jurisdiction  of  the  State  over 
persons  and  property  within  its  limits.  On  the 
contrary,  it  is  an  attempt  to  exert  that  jurisdic- 
tion over  persons  and  property  within  the  limits 
of  other  States.  It  seeks  to  prohibit  and  stop 
their  passa^  and  importation  into  its  own 
limits,  and  is  designed  as  a  regulation  for  the 
conduct  of  commerce  before  the  merchandise  is 
brought  to  its  border.  It  is  not  one  of  those 
local  regulations  designed  to  aid  and  fodlitate 
commerce ;  it  is  not  an  inspection  law  to  secure 
the  due  quality  and  measure  of  a  commodity ;  it 
is  not  a  law  to  regulate  or  restrict  the  sale  of  an 
article  deemed  injurious  to  the  health  and  morsJs 
of  the  community ;  it  is  not  a  regulation  confined 
to  the  purely  internal  and  domestic  commerce 
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of  the  State ;  it  !s  not  a  restriotioii  which  only 
operates  upon  property  after  it  has  heoome  min- 
gled with  and  forms  part  of  the  mass  of  the  prop- 
erty within  the  State.  It  is,  on  the  other  hand, 
a  regulation  directly  affecting  interstate  com- 
merce in  an  essential  and  vital  point.  If  author- 
ized, in  the  present  instance,  upon  the  grounds 
and  motives  of  the  policy  which  have  dictated 
it,  the  same  reason  would  justify  any  and  every 
other  State  regulation  of  interstate  commerce 
upon  any  grounds  and  reasons  which  might 
prompt  in  particular  cases  their  adoption.  It  is, 
therefore,  a  i^ulation  of  that  character  which 
constitutes  an  unauthorized  interference  with 
the  power  given  to  Congress  over  the  subject. 
If  not  in  contravention  of  any  positive  legisla- 
tion by  Gongres,  it  is  nevertheless  a  breach  and 
interruptaon  of  that  liberty  of  trade  which  Con- 
erees  ordains  as  the  national  policy,  by  willing 
uiat  it  shall  be  free  from  restrictive  regulations. 
**  It  may  be  said,  however,  that  the  right  of  the 
State  to  restrict  or  prohibit  sales  of  intoxicating 
liquor  within  its  limits,  conceded  to  exist  as  a 
"part  of  its  police  power,  implies  the  right  to 
prohibit  its  importation,  because  the  latter  is 
necessary  to  the  effectual  exercise  of  the  former. 
The  argument  is  that  a  prohibition  of  the  sale 
cannot  DO  made  effective  except  by  preventing 
the  introduction  of  the  subject  of  the  sale;  that 
if  its  entrance  into  the  State  is  permitted  the 
traffic  in  it  cannot  be  suppressed.  But  the  right 
to  prohibit  sales,  so  far  as  conceded  to  the  States, 
arises  only  after  the  act  of  transportation  has 
terminated,  because  the  sales  which  the  State 
may  forbid  are  of  things  within  its  jurisdiction. 
Its  power  over  them  does  not  beg^  to  operate 
until  they  are  brought  within  the  territorial  lim- 
its which  circumscribe  it.  It  mi^ht  be  very  con- 
venient and  useftQ  in  the  execution  of  thopolicy 
of  prohibition  within  the  State  to  extend  the 

Sowers  of  the  State  beyond  its  territorial  limits, 
ut  such  extra-territorial  powers  cannot  be  as- 
sumed upon  such  an  implication.  On  the  con- 
trary, the  nature  of  the  case  contradicts  their 
existence.  For  if  they  belong  to  one  State  they 
belong  to  all,  and  cannot  be  exercised  severally 
and  independently.  The  attempt  would  neces- 
aarily  produce  that  conflict  and  oonfhsion  which 
it  was  the  very  purpose  of  the  Constitution  by 
its  delegations  of  national  power  to  prevent. 

It  is  easier  to  think  that  the  right  of  importa- 
tion fW>m  abroad  and  of  transportation  from 
one  State  to  another  includes,  by  necessary  im- 
plication, the  right  of  the  importer  to  sell  in  un- 
broken x>ackages  at  the  place  where  the  transit 
terminates :  for  the  very  purpose  and  motive  of 
that  brancn  of  commerce  which  consists  in 
transportation  is  that  other  and  consequent 
act  of  commerce  which  consists  in  the 
sale  and  exchange  of  the  conmiodities  trans- 
ported. Such,  indeecL  was  the  point  decided  in 
the  case  of  Biown  v.  Maryland,  12  Wheat,  419, 
as  to  foreign  commerce,  with  the  express  state- 
men^  in  me  opinion  of  Chief  Justice  Marshall, 
that  the  condniBion  would  be  the  same  in  a  case 
of  conuneroe  among  the  States.  But  it  is  not 
necessary  now  to  express  any  opinion  upon  the 
pointy  because  that  question  does  not  arise  in 
the  present  case.  The  precise  line  which  di- 
vides the  transaction,  so  far  as  it  belongs  to  for- 
eign or  interstate  commerce,  firom  the  mtemal 
and  domestic  commerce  of  the  State,  we  are 


not  now  called  upon  to  delineate.  It  is  enough 
to  say  that  the  power  to  regulate  or  forbid  the 
sale  of  a  commodity  after  it  has  been  brought 
into  the  State  does  not  carry  with  it  the  right 
and  power  to  prevent  its  introduction  by  trans- 
portation from  another  State.  For  these  rea- 
sons we  are  constrained  to  pronounce  asainst 
the  validity  of  the  section  of  the  statute  of  Iowa 
involved  in  this  case." 


UNITED  STATES  COUBT  OF  CLAIMS. 

OVERTON  HOTEL  COMPANY 

v. 

THE  UNITED  STATES. 

Section  3  of  the  Bowm.ia  act  excludes  from  the  juris- 
diction of  tliis  court  all  claims  for  the  use  and  occu- 
pation of  real  estate  begun  by  the  military  forces  of 
the  United  States  in  their  operations  during  the 
war  at  the  seat  of  war  and  continued  thereafter 
so  long  as  said  forces  were  engaged  in  mUitary 
operations  for  the  suppression  of  the  rebellion. 

Chief  Justice  Richabdson  delivered  the  opin- 
ion of  the  court : 

l£  appears  that  the  Overton  Hotel,  a  large 
huildinp^,  was  owned  by  the  claimant  corpora- 
tion, with  the  land  attached  thereto,  situated  in 
Memphis,  Tenn.,  when,  Just  before  completion 
for  hotel  purposes,  in  November,  1861,  it  was 
taken  possession  of  by  the  Confederate  military 
forces,  then  in  control  of  Memphis.  It  was  held 
and  used  by  them  exclusively  for  a  military 
hospital  for  their  sick  land  wounded  soldiers  un- 
til June  6,  186SL  when  the  city  of  Memphis  was 
captured  by  the  ndlitary  forces  of  the  United 
States. 

The  property  was  then  immediately  taken 
possession  of  by  the  United  States  forces,  and 
its  use  as  a  hospital  was  continued,  not  only  for 
their  own  sick  and  wounded  soldiers,  but  idso 
for  those  of  the  Confederate  army  found  there 
when  captured,  until  September,  1866,  when  it 
was  surrendered  to  the  claimant  corporation. 

The  claim  of  the  corporation,  transmitted  by 
the  Committee  on  War  Claims  of  the  House  of 
Representatives,  is  compensation  for  the  use 
and  occupation  of  this  property  ttom  January 
1, 1863,  to  September.  1S66. 

The  third  section  of  the  Bowman  act  of  March 
3, 1888  (22  Stat  L.,  4,  ch.  116),  provides  as  fol- 
lows: 

**Seo.  3.  The  jurisdiction  of  said  court  shall 
not  extend  to  or  include  any  claim  against  the 
United  States  growing:  out  of  the  destruction  or 
damage  to  property  by  the  Army  or  Navy  dur- 
ing the  war  for  the  suppression  of  the  rebellion, 
or  for  the  use  and  occupation  of  real  estate  by 
any  partx>f  the  military  or  naval  forces  of  the 
United  States  in  the  operations  of  said  forces 
during  the  said  war  at  tne  seat  of  war."    .    .    . 

There  cau  be  no  doubt  that  at  the  time  of  the 
capture  of  Memphis,  and  for  some  time  there- 
after, this  real  estate  was  "  at  the  seat  of  war," 
and  that  it  was  occupied  by  the  military  forces 
of  the  United  States  '*  in  the  operations  of  said 
forces  during  the  said  war  "  of  the  rebellion. 

It  is  conceded  on  the  part  of  the  claimant  that 
such  was  the  case  up  to  January  1, 1863,  when 
President  Lincoln  issued  his  emancipation  proo- 
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lamation  (12  Stat  L.,  1268),  wherein  he  desig- 
nated what  States  and  parts  of  States  were  then  | 
in  rebellion  against  the  United  States,  among ' 
which  no  part  of  Tennessee  was  named.  Rent , 
is  not  claimed  for  the  occupancy  previous  to  that 
time. 

It  is  argued  that  from  and  after  that  date  it 
must  be  held  that  the  whole  State  ceased  to  be 
in  rebellion,  and  that,  as  no  actual  collision  of! 
the  opposing  armies  engaged  in  the  war  took . 
place  and  no  active  hostilities  were  going  on  I 
there,  Memphis  was  no  longer  '^at  the  seat  of 
war  "  within  the  meaning  of  the  act 

But  whatever  may  have  been  the  effect  of  the 
Preeiaent's  proclamation  of  emancipation,  we 
are  of  opinion  that  Congress,  in  the  passage  of 
the  Bowman  act  intended  to  exclude  fVom  the 
jurisdiction  of  this  court  claims  for  the  use  and 
occupation  of  real  estate  beffun  by  the  military 
forces  of  the  United  States  in  their  operations 
during  the  war  at  the  seat  of  war  and  continued 
thereafter  so  long  as  said  forces  were  engaged 
in  military  operations  for  the  suppression  of  the 
rebellion. 

The  occupation  and  use  of  the  hotel  property 
were  precisely  the  same  and  just  as  mucn  the 
result  of  active  warfare  after  as  before  the  1st  of 
January,  1863. 


Supreme  Court  of  the  District  of  Columbia. 

GENERAL  TERM. 


Rkportbo  by  Franklih  H.  Mickey. 

CONDON  V.  GRAY. 

Decided  March  19,  1888. 

The  Chief  Justice  and  Jui^tices^  Cox  and  James 
sitting. 

When  a  chancery  sale  is  confirmed  and  the  terms  are 
complied  with  the  purchaser  has  a  right  as  of 
course  to  an  order  (usually  nisi)  against  a  party  to 
the  suit  in  possession  or  those  holding  under  him. 

Such  an  order  is  unappealable  unless  it  appear  that 
such  party  is  holding  under  some  title  not  adjudi- 
cated by  the  decree,  or  that  some  new  matter  has 
arisen,  since  the  decree  which  calls  for  a  further 
adjudication. 

Where  an  order  ratifying  a  chancery  sale  is  appealed 
from  by  the  party  in  possession,  but  no  supersedeas 
bond  given,  he  cannot  afterwards  appeal  from  the 
order  for  possession,  passed  mereljr  to  carry  out  the 
former  oider,  unless  the  appeal  is  upon  some  new 
and  distinct  ground  not  covered  by  the  order  of 
ratification. 

The  fact  that  the  party  in  possession,  having  so  ap- 
pealed from  the  order  of  ratification,  dies  before 
showing  cause  to  the  order  nisi  for  possession  gives 
no  additional  right  of  appeal  to  those  Succeeding 
him,  unless  some  new  title  is  shown  not  adjudi- 
cated br  the  decree.  If  he  could  not  have  appealed, 
had  he  lived,  they  cannot. 

Mr.  Justice  Oox  delivered  the  opinion  of  the 
court 

In  the  case  of  Oondon  v.  Qray  a  question  of 
practice  is  raised  on  the  right  of  appeal  fh>m 
an  order  of  the  court  below.  This  was  a  bill 
filed  for  a  sale  of  real  estate  to  pay  certain  lega- 
cies.   The  property  was  sold,  the  sale  reported, 


and  Jeremiah  Dwyer,  one  of  the  parties  to  the 
suit,  who  was  in  possession  of  the  particular 
property  to  which  the  present  controversy  re- 
lates, excepted  to  the  ratification  of  the  sale. 
His  exceptions  were  overruled  and  the  sale  was 
finally  ratified.  Thereupon  the  purchaser  ap- 
plied to  the  court  for  an  order  upon  Dwyer  to 
deliver  tp  him  the  possession  of  the  property 
sold,  and  an  order  was  passed  on  (he  1st  of 
January  last  requiring  Dwyer  to  show  cause, 
on  or  before  the  31st  of  January,  why  he  shoula 
not  deliver  possession  of  the  property.  The 
order  was  served  on  him  on  the  2l£ft  of  January. 
He  died,  as  far  as  I  can  gather  f^om  the  papers, 
on  the  10th  of  February^  without  ever  having 
filed  an  answer,  and  leaving  his  wife  and  some 
young  children  in  possession  of  the  house. 

The  purchaser  then  applied  to  the  court  for 
an  order  upon  the  wife  to  deliver  possession, 
and,  after  some  proceedings  unnecessary  to  men- 
tion, she  filed  her  answer  showing  cause,  and 
there  was  an  absolute  order  upon  her  to  deliver 
possession.  From  that  order  she  appeals  to  this 
court,  and  the  purchaser  moves  to  dismiss  the 
appeal  on  the  ground  that  it  was  not  an  appeal- 
able order. 

We  may,  perhaps,  be  assisted  in  reachin|:  a 
conclusion  in  the  matter  by  considering  first 
what  would  have  been  the  attitude  and  rights  of 
Jeremiah  Dwyer  himself  if  he  had  survived. 
When  a  chancery  sale  is  confirmed  and  the  terms 
are  complied  wich,  the  purchaser  has  a  right,  as 
of  course,  to  an  oraer  against  the  party  in  posses- 
sion, if  he  is  a  party  to  the  suit  or  is  holding 
under  a  party  to  the  suit,  to  deliver  possession 
to  him.  That  order  is  ordinarily  in  the  nisi  form, 
because  it  might  turn  out  that  the  defendant 
was  holding  under  some  t^tle  not  adjudicated  bv 
the  decree,  as  a  lease  originating  before  the  insti- 
tution of  the  suit  or  something  of  that  kind ;  but, 
in  the  absence  of  that  showing,  the  purchaser  is 
entitled,  as  of  course,  to  an  absolute  order  for 
possession.  That  order  is  in  the  nature  of  an 
order  for  the  execution  of  the  decree. 

In  the  case  of  McKomb  v.  Kankey,  found  in 
the  notes  to  the  first  volume  of  Bland's  Chan- 
cery Reports,  Kilty,  Chancellor,  said : 

**  The  general  power  of  the  court  of  chancery  to 
issue  an  injunction  directing  possession  to  be  de- 
livered is  sanctioned  by  the  practice  in  England 
and  by  the  Maryland  acts  of  assembly.  The  decree 
for  possession  and  inj  unction  is  a  process  demand- 
able  of  right  as  much  as  an  attachment  or  other 
execution,  and  ought  not  to  be  reflised  where 
the  power  is  considered  to  exist.  An  applica- 
tion for  possession  in  such  cases  is  founded  on 
the  general  powers  of  the  court  and  on  the  act 
of  1786,  chapter  72,  section  25,  which  provides 
that  the  chaiicellor  may  cause  by  iiijunction  the 
possession  of  the  estate  andefifects  demanded  by 
the  bill  and  petition  whereof  the  possession  or 
sale  is  decreed  to  be  delivered  to  the  plaintiff  or 
otherwise  according  to  the  terms  ana  import  of 
such  decree  and  as  the  nature  of  the  case  may 
require.  Under  the  last  part  of  the  clause  the 
i^j  notion  may  be  modified  to  suit  the  particular 
case." 

So  that  the  order  for  possession  is  part  of  the 

grocess  of  executing  the  decree  of  sale.  It  was 
eld  in  one  or  two  cases  which  have  been  re- 
ferred to  in  this  court  that  such  an  order  is  one 
upon  which  an  appeal  may  not  be  prosecuted  to 


Digitized  by 


Google 


Vol.  XVL 


THE  WASHINGTON  LAW  REPORTER. 


233 


the  General  Term.  We  do  not  feel  called  npon  in 
this  case  to  take  as  broad  {^onnd  as  that,  because 
we  can  conceive  ctrcomstanoes  under  which  it 
would  be  proper  to  sustain  an  appeal.  If  new 
matter  arises  after  the  decree  of  sale,  which  calls 
for  a  ftirther  adjudication  by  the  court  below,  it 
may  be  perfectly  proi>er  that  an  appeal  from  that 
adjadioatlon,  if  adverse  to  the  party  in  posses- 
sion, should  be  allowed. 

But  this  case  is  peculiar.  Here  the  order  rati- 
fying the  sale  was  appealed  from  by  the  party 
in  possession  of  the  property.  He  aid  not  exe- 
cute a  supersedeas  bond,  but  simply  a  bond  for 
oosts.  Now,  it  cannot  be  allowea  that  after  ap- 
pealing from  the  order  ratiftdng  the  sale,  he 
can  also  appeal  from  the  order  for  possession, 
passed  to  carry  out  that  first  order  upon  exactly 
the^me  ground  on  which  he  appealed  from  the 
first  order.  In  other  words,  he  cannot  appeal 
firom  a  judgment  and  at  the  same  time  appeal 
fix)m  the  execation  on  the  judgment.  If  there 
were  new  matters  alleged  calling  for  a  fresh  de- 
cision by  the  court  below  it  mignt  be  allowed ; 
bat,  as  I  say,  if  he  undertakes  to  appeal  from  a 
subsequent  order  which  is  merely  carrying  into 
execution  the  prior  one  it  must  appear  that  he 
prosecutes  that  appeal  on  some  new  and  distinct 

ground  not  covered  by  the  original  order, 
therwise  it  would  be  really  appealing  from  a 
judgment,  and  then,  failing  to  supersede,  at- 
tempting to  take  the  same  advantage  as  if  he 
had  superseded,  by  appeal  from  the  order  of 
execution  afterwards  and  executing  a  new  bond. 
If  he  could  do  that  he  might  delay  still  longer, 
wait  until  the  order  of  possession  was  made  ab- 
solute^ and  then,  when  the  order  for  attachment 
was  issued,  appeal  from  that  new  order  and 
give  a  supersedeas  bond.  That  would  make  the 
Tisht  of  appeal  an  obstruction  to  the  execution 
of  the  process  of  the  court,  and  it  would  be 
totally  and  entirely  unreasonable. 

In  this  case  the  party  in  possession,  who  was 
a  party  to  the  suit,  had  frill  opportunity  of  show- 
ing some  grounds  against  the  making  of  the 
order  for  possession  below.  He  had  ten  days 
daring  his  lifetime— in  fiict,  twenty  days,  I  may 
say— if  I  have  the  dates  right,  but  he  failed  to 
show  any  cause  at  all  why  ttie  conditional  order 
mn  should  not  be  made  absolute.  Since  his 
death  his  widow  has  not  shown  any  new  matter 
on  which  he  might  have  called  for  a  new  adju* 
dication  by  the  court  below.  She  has  shown 
cause  which  is  personal  to  herself  entirely,  but 
none  which  would  have  been  personal  to  Uwyer ; 
if  he  had  lived ;  so  that,  as  far  as  the  case  ap- 
pws,  there  is  nothing  new  since  the  order  rati- 
fying the  sale  which  could  be  shown  by  him  as  | 
caose  against  the  final  order  for  possession. 
Therefore  it  appears  upon  the  record  that  if 
Dwyer  had  Uvea  there  must  have  be6n  a  final 
aad  unappealable  order  for  possession  as  against ! 
him.  Unless  something  new  has  been  shown 
we  must  assume  that  the  only  grounds  on  which 
he  would  have  appealed,  if  he  had  lived,  from 
the  order  for  possession,  would  be  the  same 
grounds  upon  which  he  appealed  from  the 
order  ratifying  the  sale ;  and  that  we  have  said 
cannot  be  done. 

Is  the  state  of  the  case  changed  by  his  doath? 
In  other  worda  does  his  death  put  his  fkmily  in 
any  better  positipn  than  he  occupied  himself? 
It  seems  to  us  it  does  not.    Mrs.  Dwyer  might 


have  shown,  if  the  fact  were  so,  that  Dwyer's 
interest  in  this  property  hiwi  been  settled  for 
her  separate  use  and  had  not  been  adjudged  to 
be  sold  by  the  decree.  In  that  case,  she  would 
have  been  entitled  to  call  on  the  court  below  to 
decide  upon  her  claim  for  possession,  and  if  the 
decision  had  been  adverse  to  her,  she  would 
have  had  the  right  to  appeal.  But  she  does  not 
show  any  title  whatever  in  herself.  She  admits 
she  is  acting  simply  under  her  husband.  The 
final  order  against  her  for  possession  is  just  the 
order  that  must  have  been  rendered  against  her 
husband  if  he  had  lived  ;  and,  he  having  already 
appealed  from  the  order  ratifying  the  sale  and 
she  having  shown  no  new  ground  for  further  ap- 
peal, we  do  not  think  that  final  order  for  posses- 
sion was  an  appealable  order,  and  therefore  the 
appeal,  we  think,  ought  to  be  dismissed. 

MARYLAND  COURT  OF  APPEALS. 

WILLIAMS  V.  HUNTINGTON. 
Decided  March  15, 1888. 

1.  When  a  promissory  note  is  shown  to  have  been 
tainted  with  fraud  in  its  inception  the  burden  of 
proof  falls  upon  the  plaintiff  to  show  that  he  ob- 
tained it  bonafidcy  for  value,  in  the  usual  course  of 
business,  before  maturity  and  under  circumstances 
that  create  no  presumption  that  he  knew  of  the 
existence  of  the  facts  that  impeached  the  validity 
of  the  instrument. 

2.  The  plaintiff  must  satisfy  the  jury  of  the  truth  of 
his  testimony  as  to  his  good  faith,  even  though 
there  be  no  affirmative  evidence  to  the  contrary  on 
the  part  of  the  defendant. 

3.  To  defeat  the  title  of  the  holder  of  a  promissory 
note  for  want  of  good  faith  it  is  not  sufKcient  to 
show  knowledge  of  facts  sufficient  to  put  him  on 
inquiry  or  to  induce  a  suspicion  of  defect  of  title 
or  to  convict  him  of  gross  negligence.  The  jury 
must  believe  the  holder  guilty  of  actual  bad  faith. 

4.  A  bona  fide  purchaser  of  a  promissory  note  before 
maturity  from  an  indorsee  may  recover  the  full 
amount  of  the  note  against  the  maker,  although  it 
was  purchased  at  a  large  discount  and  was  pro- 
curea  by  fraud  from  the  maker  or  fraudulently  ne- 
gotiated. 

Appeal  f^m  the  Court  of  Oommon  Pleas. 

McSherry,  J.— The  cause  of  action  in  this 
case  is  a  promissory  note,  dated  February  30, 
1884,  signed  by  the  appellant,  and  payable  in 
fifteen  months  after  its  oate  to  Andrew  J.  Guise  & 
Co.,  for  $2,600.  It  was  indorsed  by  the  payee, 
to  the  order  of  W.  H.  Harrison,  fh)m  whom  the 
appellee  claims  to  have  purchased  it  in  good 
faith,  without  knowledge  or  notice  of  any  in- 
firmity, two  months  before  its  maturity,  for 
$1,860.  Harrison  indorsed  the  note  in  blank. 
Upon  the  trial  in  the  court  below,  after  all  the 
evidence  had  been  submitted,  the  appellee  pre- 
sented one  prayer  and  the  appellant  three. 
The  Court  of  Common  Pleas  granted  that  of 
the  appellee  and  rejected  all  of  the  appellant. 
From  these  rulings,  the  judgment  being  against 
him,  the  defendant  has  appealed. 

By  the  instruction  granted  at  the  instance  of 
the  appellee  the  jury  were  directed  that  if  they 
should  find  that  the  defendant  si^ed  the  note, 
that  Quise  indorsed  and  passed  it  to  Harrison, 
that  Harrison  passed  it  to  the  plaintiff  for  a  val- 
uable consideration,  before  said  note  became  due, 


Digitized  by 


Google 


2U 


THE  WASHINGTON  LAW  REPORTER. 


Vol.  XVI 


and  that  plaintifif  purchased  the  note  without 
notice  of  any  flraud  in  the  obtention  of  said  note, 
or  in  the  indorsement,  or  of  any  failure  of  con- 
sideration, then  the  plaintifif  would  be  entitled 
to  recover  the  flill  amount  of  the  note,  and  that 
*'  there  is  no  evidence  in  the  case  legally  sufiBi- 
cient  from  which  they  can  find  that  the  plaintifif 
had  any  knowledge  or  notice  of  fraud  or  want 
of  consideration  in  the  making  of  said  note,  or 
in  the  indorsement  thereof  to  ^d  Harrison." 

At  the  trial  it  was  shown  that  this  note,  to- 
gether with  two  others,  each  for  the  like  amount, 
and  another  for  ^00,  had  been  si^ed  by  the 
appellant  and  made  payable  to  Quise,  and  that 
they  had  been  delivered  to  the  latter  without 
any  consideration.  According  to  one  version  of 
the  transaction  Quise  was  to  raise  the  money  on 
these  notes,  and,  after  deducting  5  per  cent, 
commissions,  he  was  to  pay  the  net  proceeds  to 
the  appellant ;  but,  according  to  Cfuise's  own 
testimony,  the  appellant  was  indebted  to  him  in 
the  sum  01^20,000,  for  alleged  services  rendered 
the  appellant  in  some  other  business  affairs. 
The  nature  of  these  services  is  best  stated  in  the 
language  of  Guise  himself.  He  says  :  **  On  sev- 
eral occasions  I  had  occasion  to  go  into  Mr. 
WUliams's  ofiAce,  and  I  there  met  him  (the  appel- 
lant) one  day,  and  he  picked  up  oflT  the  table  a 
Siece  of  paper,  which  afterwards  proved  to  be  a 
eed.  I  read  it  over.  It  was  a  very  short  paper, 
and  he  said  his  father  and  Mr.  Orville  Horwitz 
wanted  him  to  sign  that  deed.  I  read  it  care- 
fully, and  I  said,  '  Ernie,  if  you  do  that  you  will 
sign  away  your  patrimony.'  He  said  he  would 
never  do  it  unless  he  was  crazy  or  drunk.  The 
result  was  that  they  did  spirit  him  away  to  Eu- 
rope. When  he  came  back  he  came  right  back 
to  me.  I  advanced  some  more  money.  He  told 
me  about  the  young  lady  he  was  about  to  marry, 
and  I  think  they  both  came  to  see  me  frequently." 
"And  these  are  the  services  for  which  you 
claim  f20,000 ? »  "I  do."  Itappeared,  further, 
that  Guise  was  destitute  of  means,  a  borrower 
of  small  sums  of  monev,  and  a  man  without  any 
business  occupation,  tJ[ioueh  atone  time  he  had 
been  a  court  bailiff.  Before  he  indorsed  this 
note  to  Harrison  he  was  warned  by  the  appel- 
lant and  by  others  not  to  negotiate  it ;  and  a 
demand  was  made  upon  him  to  surrender  all  of 
these  notes,  because  the  whole  transaction  was 
a  swindle  and  because  the  appellant  had  been 
trapped— tricked  into  giving  these  notes  with- 
out any  due  consideration.  He  even  entered 
into  negotiations  with  the  wife  of  the  appellant 
for  the  return  of  these  notes,  in  consideration  of 
the  payment,  by  her  to  him,  of  the  sum  of  $150. 
Aftor  uiis  he  made  the  indorsement  to  Harrison, 
but  upon  what  consideration,  if  any,  does  not 
appear  j  and,  subseauently,  the  appellee,  aftor 
first  bem^  shown  tne  note  on  the  street  and 
aftor  making  inquiries  from  Guise  In  regard  to 
it,  purchased  it  The  appellee  says  that  Harri- 
son was  "  a  kind  of  real-estato  broker,  agent,  and 
so  on ; "  and  that  he,  the  appellee,  was  eng^ed 
in  the  business  of  making  books  on  horse  races, 
and  that  he  bought  paper  and  notes. 

It  has  been  explicitly  decided  by  this  court  in 
Totton  v.  Bucy,  57  McL,  462,  that  where  the  de- 
fendant shows  that  the  note  sued  on  had  been 
tainted  in  its  inception  or  indorsement  with 
fraud,  or  had  been  procured  without  considera- 
tion, or  lost  or  stolen  before  it  came  to  the  pos- 


session of  the  holder,  the  burden  of  proof  is 
shifted,  and  it  then  is  **  incumbent  upon  the 
plaintiff  to  show  that  he  acquired  the  noto  bona 
fide,  for  value,  in  the  usual  course  of  business, 
before  maturity,  and  under  circumstances  that 
create  no  presumption  that  he  knew  of  the  exist- 
ence of  the  facts  that  impeached  the  validity  of 
the  instrument."    It  is  obvious,  from  the  brief 
statement  which  we  have  made  of  the  facte  bear- 
ing upon  this  branch  of  the  case,  that  there  was 
evidence  before  the  Jury  tending  to  show  that 
the  noto  was  obtained  without  any  consideration 
whatever,  and    farther  establishing  the  fact, 
without  contradiction,  that  the  note  was  passed 
by  Guise  fraudulently,  without  authority,  and, 
indeed,  contrary  to  the  express  protest  of  the 
appellant   The  appellee  was,  therefore,  obliged, 
before  he  could  legally  recover,  to  esta^ish 
by  proof  that  he  was  the  bona  fide  owner  of 
the  noto  ;  that  he  acquired  it  for  value  before 
maturity  and  without  notice  or  knowledge  of 
any  infirmities   in   its  origin  or  its  transfer. 
In  discharge   of  the  burden  thus  cast  upon 
him  the  appellee  offered  his  own  testimony 
and   none  otljier.      Its   credibility  was  wholly 
for  the  jury  to  detormine.  .  They  were  at  lib- 
erty to  disregard  it  altogether  if  in  their  judg- 
ment it  was  intrinsically  improbable,  or  if  it 
was  stamped  with,  or  inherently  frimished  in- 
dications of,  its  unreliability,.    But  the  court  in 
instructing  the  jury  that  to  entitle  the  plaintiff" 
to  recover  they  must  find  that  he  was  such  bona 
fide  purchaser  before  maturity,  for  value,  ¥ath- 
out  notice,  at  the  same  time  also  explicitly  told 
them  that  there  Was  no  evidence  from  which 
they  could  find    that  he   had   any  notice  or 
knowledge  of  fraud  or  want  of  consideration  in 
the  makinc  of  said  noto  or  in  the  indorsement 
thereof.    The  last  clause  of  this  instruction  was 
erroneous,  because  there  was  evidence  before 
the  jury  from  which  they  might  have  legally  in- 
ferred that  the  appellee  was  not  the  bona  fde 
owner  of  the  note,  for  value,  before  maturitj', 
and  without  notice.    He  was  not  engaged  in 
the  business  of  buying  notes,  and  he  did  not  ac- 
quire this  one  in  the  usual  course  of  busineee. 
Gambling  was  his  occupation  ^  he  bought  but 
one  other  note  about  the  same  time  he  purchased 
this  one,  and  it  also  was  a  note  made  by  the  ap- 
pellant.   He  purchased  both  at  very  heavy  dis- 
counts, and  one  at  nearly  30  per  cent,  only- 
two  months  before  its  maturity,  and  the  other 
at  over  60  per  cent.    While  the  mere  feet  that 
a  note  has  been  purchased  at  a  discount  will  not, 
ordinarily,  be  evidence  of  bad  feith,  yet  where 
that  discount  is  very  large  the  circumstances 
may  be  considered,  in  connection  with  all  the 
other  facts,  in  determining  the  question  of  the 
purchaser's  good  faith.    Stewart  v.  Town  of 
Lauring,  14  Otto,  505.    The  appellant  knew,  he 
says,  when  buying  the  noto  purchased,  at  a  dis- 
count of  over  50  per  cent,  that  he  was  buying 
a  lawsuit,  though  why  he  knew  this  he  does  not 
explain,  frirther  than  to  stato  that  it  it  was  a 
note  payable  on  demand.     But  that  feet  did 
not,  of  itself,  involve  or  imply  a  lawsuit    This 
statement  of  his  is  only  capable  of  explana- 
tion upon  the  assumption  that  he  had  received 
information  from  Guise  that  there  were  saoh 
infirmities  attaching  to  the  note  as  would  nat- 
urally cause  payment  to  be  resisted.    He  knew 
I  Guise,  and  he  was  aware  that  he  was  a  man 
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withoat  means  and  withoat  oconpation,  and 
that  he  was  entirely  unlikely  to  have  honestly 
in  his  possession  sach  a  large  amoant  of  nego- 
tiable paper ;  or,  having  it,  equally  unlikely  to 
dispose  of  it  honestly  so  near  its  maturitjr  at 
su<^  ruinous  rates  of  discount  at  the  very  time 
he  was  assuring  the  appellee  that  the  note  **  was 
as  good  as  gold."  The  appellee  also  knew  Harri- 
son, and  he  knew  him  likewise  to  be  so  devoid  of 
means  as  to  be  compelled  to  borrow  small  sums 
of  money,  and  he  must  therefore  have  known  that 
it  was  wholly  improbable  that  he  would  or  could 
be  the  owner  of  a  promissory  note  for  so  large 
an  amount  of  money.  The  peculiar  and  un- 
usual manner  in  which  and  the  place  where  he 
was  first  approached  by  Harrison  to  buy  the 
note,  and  the  subsequent  interviews  at  the  ap- 
pellee's house,  and  the  visit  by  the  latter  to 
Guise  before  the  purchase,  strongly  impress 
upon  the  whole  transaction  the  characteristics 
of  a  firaudulent  confederacy.  And  this  is  made 
more  striking  by  the  failure  to  produce  Harri- 
son as  a  witness  or  to  accdunt  for  his  absence. 
It  was  perfectly  competent  for  the  jury,  by  bring- 
ing these  three  parties  together — the  payee, 
the  indorsee,  and  the  holder— as  the  record  pre- 
sents them,  to  find,  from  the  evidence  before 
them,  that  the  transfer  of  the  note  made  by 
Guise  was  a  mere  scheme  and  device  to  place 
the  note  in  a  position  where  it  would  be  difficult 
to  assail  it ;  and  to  fUrther  find  that  Harrison 
and  the  appellee  were  participants  in  and  par- 
ties to  that  scheme  and  that  device.  We,  there- 
fore, think  that  the  concluding  portion  of  the 
instruction  was  erroneous.  The  jury  should 
have  been  allowed  to  pass  upon  the  question  of 
the  apx>ellee's  bona  fides  ana  upon  the  fUrther 
question  as  to  whether  he  had  notice  or  knowl- 
edge of  the  firaud  in  the  inception  and  in  the 
transfer  of  the  note. 

Inasmuch  as  the  first  prayer  presented  by  the 
appellant  placed  the  burden  of  proof  upon  the 
api>ellee  to  show  bona  fides  in  his  purcnase  of 
the  note,  in  the  event  of  the  jurv  finding  the 
circumstances  indicative  of  the  existence  of  im- 
perfections in  its  indorsements,  we  think,  for 
the  reasons  already  assigned^  that  it  correctly 
pfresented  the  law  of  the  case  m  this  respect,  and 
that  it  should,  consequently,  have  been  granted. 
It  places  the  burden  of  proof  where  the  law  re- 
quires it  to  rest,  under  such  circumstances,  and 
forbids  a  recovery  unless  the  holder  of  the  note 
satisfied  the  Jury  that  he  was  the  bona  fide  owner 
for  value  before  maturity  without  notice  or 
Knowledge.  There  is  no  room  to  doubt  the  cor- 
rectness of  this  prayer  under  the  authority  of 
Totten  V.  Bucy  and  the  cases  there  referred  to. 
The  refusal  of  the  court  to  grant  it  was  such  an 
error  as  requires  a  reversal  of  the  judgment. 

By  the  second  prayer  of  the  appellant  the 
court  was  asked  to  instruct  the  jury  to  the  effect 
that  in  determining  whether  the  plaintiff  acted 
in  good  faith  in  purchasing  the  note  the  jurv 
might  consider  the  circumstances  in  the  knowl- 
edge of  the  plaintiff  at  that  time ;  and  if  they 
should  find  that  there  was  anything  in  those 
circumstances  calculated  to  excite  the  suspicion 
of  a  reasonable  man  who  desired  to  avoid  par- 
ticipation in  the  circulation  of  a  fraudulent  note, 
and  calculated  to  cause  such  a  man  to  make 
proper  inquiry  as  to  its  bona  fldeSy  and  that 
plaintiff  fiuled  to  make  such  inquiries,  that  then 


they  might  infer  want  of  good  faith  from  such 
conduct.    The  action  of  the  court  in  rejecting 
this  prayer  was  without  error.    It  is  true  that 
at  one  time  this  doctrine  obtained  the  sanction 
of  the  courts  (Gill  v.  Cubitt,  3  Bam.  &  C,  466), 
but  it  was  soon  ouestioned  (Backhouse  v.  Har- 
rison. 5  B.  &  Ad.,  1098),  and  was  finally  dis- 
;  tinctly  overruled.    Goodman  v.  Harvey,  4  Ad. 
■  &  E.,  870.    In  Murray  v.  Lardnor,  2  Wall.,  40, 
I  the  leading  cases  on  bpth  sides  of  this  question 
!  are  fUUy  and  ably  reviewed.     The  Supreme 
'  Court  states  the  law  on  this  subject  in  these 
words:    "Suspicion  of  defect  of  title  or  the 
knowledge  of  circumstances  which  would  excite 
such  suspicion  in  the  mind  of  a  prudent  man,  or 
gross  negligence  on  the  part  of  the  taker,  at  the 
time  of  the  transfer,  wul  not  defeat  his  title. 
That  result  can  be  produced  only  by  bad  faith 
on  his  part." 

The  rule  laid  down  in  the  class  of  cases  of 
which  Gill  v.  Cubitt  is  the  antetype  is  hard  to 
comprehend  and  difficult  to  apply.  One  inno- 
cent holder  may  be  more  or  less  suspicious  un- 
der similar  circumstances  at  one  time  than  at 
another,  and  the  same  remark  applies  to  prudent 
men.  One  prudent  man  may  also  suspect  where 
another  would  not,  and  the  standard  of  the  jury 
may  be  higher  or  lower  than  that  of  other  men 
equally  pradent  in  the  management  of  their 
affairs.  The  rule  established  by  the  otlier  line 
of  decisions  had  the  advantage  of  greater  clear- 
ness and  directness.  The  same  rule  was  applied 
by  this  court  in  Totten  v.  Bucy,  where  it  is  said : 
''The  question  is  not  what  facts  the  knowledge 
of  which  will  or  will  not  be  sufficient  to  put  t£e 
party  on  inquiry  ;  but  the  question  is  whether 
the  party  had  knowledge  of  the  infirmity  of  the 
note  at  the  time  of  the  transfer  to  him ;  or,  in 
other  words,  whether  he  procured  the  note  in 

good  faith  for  valuable  consideration."  See  also 
om.  &  Farm.  Nat  Bank  v.  First  Nat  Bank,  30 
Md.,  11 ;  see  also  Cromwell  v.  Sac  Co.,  96  U.  S., 
51.  The  question  is  one  of  fraud  or  bad  faith 
j  on  the  part  of  the  l^er  of  the  note,  and  that  is 
as  susceptible  of  proof  by  circumstantial  as  by 
direct  evidence.  If  it  is  soughtto  be  established 
by  the  former  medium  of  proof  its  existence  is 
simply  a  conclusion  drawn  from  all  the  facts 
offered  in  evidence ;  and  that  conclusion  cannot 
be  made  to  depend  upon  any  such  uncertain  and 
fluctuating  standard  as  the  supposed  conduct 
under  similar  circumstances,  of  prudent  men, 
or  the  suspicions  that  such  men  might  entertain. 
All  the  facts  attending  the  transaction  are  ad- 
missible in  evidence,  and  from  those  facts,  with- 
out reference  to  the  supposed  or  assumed  conduct 
of  others  if  situated  in  the  same  way,  the  jury 
are  to  find  the  fact  alleged — the  imputed  fFaud 
or  bad  faith— if  it  can  be  fairly  and  reasonably 
inferred  therefrom.  There  was  therefore  no 
error  committed  by  the  rejection  of  this  prayer. 
By  the  third  prayer  the  court  was  asked  to 
instruct  the  jury  that  if  they  should  find  that 
the  note  was  procured  by  fraud  or  was  fraudu- 
lentlv  .negotiated,  then,  even  though  they 
should  find  that  the  plaintiff  purchased  the 
note  before  maturity,  in  good  faith,  for 
value,  without  notice  as  to  such  fraud,  the 
plaintiff  would  only  be  entitled  to  recover 
the  amount  actually  paid  for  the  note,  with  in- 
terest, in  the  discretion  of  the  jury.  There  was 
no  error  in  the  rejection  of  this  prayer.    Tt  must 
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be  admitted,  however,  that  there  is  some  diver- 
sity of  opinion  with  respect  to  the  legal  propo- 
sition ft  asserts.  That  proposition  is  broadly 
stated  in  1  Dan.  Neg.  Instrunients,  sec.  758,  and 
in  2  Randolph  on  Com.  Paper,  sec.  452  ;  bnt  it 
seems  to  us  that  the  authorities  quoted  or  re- 
ferred to  by  these  authors  do  not,  with  a  few 
exceptions,  support  the  text.  In  our  opinion 
the  weight  of  authority  and  the  reason  of  the 
law  are  decidedly  the  other  way.  It  would  pro- 
tract this  opinion  to  an  unreasonable  length  if 
we  were  to  review  each  of  the  cases  relied  on 
by  the  appellee  and  each  of  those  referred  to  by 
the  text- writers ;  but  it  may  be  stated,  as  the 
result  of  a  careral  examination  of  them,  that 
with  but  few  exceptions  they  may  be  classified 
under  three  heaos,  viz.,  first,  cases  where  the 
note  sued  upon  had  been  taken  bona  fide  as  col- 
lateral security  for  a  less  amount  from  a  party 
who  held  it  subject  to  equities  or  defenses ;  sec- 
ond, oases  where  the  consideration  agreed  to  be 
paid  for  the  purchase  of  the  note  haa  been  paid 
only  in  par^  without  notice  or  knowledge  of 
the  infirmities  attaching  to  the  note,  and  the 
residue  of  the  consideration  had  been  paid  after 
the  purchaser  received  such  notice ;  and,  third, 
where  the  note  has,  under  the  provision  of  some 
statute  been  declared  void  because  tainted  with 
usury. 

Of  the  first  class  the  case  of  Allaire  v.  Hartshorn, 
1  Zab.,  663,  is  an  illustration.  In  that  case  Harts- 
horn sued  Allaire  on  a  note  of  $1,500  at  ninety 
days,  made  by  Allaire.  The  note  had  been  mis- 
applied by  one  Pettis,  to  whom  it  had  been  en- 
trusted. He  pledged  it  to  the  plaintiff*  as  a 
security  for  |750  borrowed  on  Hartshorn's  check, 
and  also  as  security  for  a  1 100  acceptance.  The 
court  charged  the  jury  that  if  any  consideration 
was  given  by  the  plaintiff"  for  the  note  **they 
should  not  limit  their  verdict  to  the  amount  so 
given,  but  should  find  the  whole  amount  due 
on  the  face  of  the  note."  The  case  was  carried 
to  the  Court  of  Errors  and  Appeals  of  New 
Jersey.  The  court  reversed  the  judgment,  and 
held  that,  although  a  bona  fide  holder.  Harts- 
horn could  recover  only  the  amount  of  his  ad- 
vances. The  case  of  Dresser  v.  Missouri  and 
Iowa  Co.,  93  U.  S.,  92,  belongs  to  the  second  class. 
In  this  class  of  cases  the  courts  have  limited  the 
recovery  to  the  sum  paid  before  the  purchaser 
was  chfl^rgeable  with  notice  of  the  infirmities  of 
the  note,  and  have  refiised  to  allow  a  recovery 
of  the  sum  paid  after  obtaining  such  notice, 
upon  the  ground  that  as  to  the  sum  last  paid  he 
was  not  a  bona  Me  purchaser  without  notice. 

The  case  of  Eastman  v.  Shaw,  66  N.  Y..  622, 
and  the  case  of  Sauerwine  v.  Bruner,  1  H.  &  G., 
478,  fall  within  the  third  class. 

Neither  of  these  classes  of  oases  is  applicable 
here.  Those  which  are  directly  in  point  are  so 
opposed  to  the  ftindamental  principles  govem- 
ing  the  transfer  of  and  the  acquisition  of  title 
to  commercial  paper,  and  are  so  emphatically 
repudiated  by  the  very  highest  authority  that 
we  do  not  feel  warranted  in  following  them. 
Commercial  paper  may  be  sold  and  bought  for 
what  it  will  bring.  One  who  bought  in  good 
faith  before  maturity  for  value  wichout  notice 
or  knowledge  of  any  defects  in  it  acquires  a 
title  to  it  good  against  the  world.  Murray  v. 
Lardner.  supra.  The  title  thus  purohasea  is 
not  a  title  to  a  part  of  the  note,  but  to  the  whole 


notej»  Such  a  purchaser  becomes  the  absolute 
owner  of  it,  with  every  incident  and  right  of 
complete  ownership.  But  the  doctrine  of  the 
prayer  we  are  considering  limits  and  qualifies 
the  purchaser's  title  and  ownership,  and,  though 
he  may  have  acted  in  the  most  absolute  good 
faith,  restricts  his  right  of  recovery  to  the  sum 
actually  paid  by  him  for  the  instrument.  The 
adoption  of  such  a  doctrine  would,  in  a  great 
measure,  fetter  and  impede  the  negotiability  of 
all  commercial  paper  sold  at  a  discount,  and 
would  require  the  purchaser,  for  his  own  pro- 
tection, to  make  his  own  inquiry  in  regard  to 
the  origin  and  transfer  of  the  note  or  to  take  it 
without  such  inquiry  at  his  peril.  This  would 
be  disastrous  in  its  consequences,  and  is  in  direct 
opposition  to  the  best-considered  cases. 

in  the  case  of  Dresser  v.  Missouri  and  Iowa 
Co.,  supra^  suit  was  brought  by  the  bona  fide  in- 
dorsee against  the  maker,  and  it  was  shown  that 
the  holder  aereed  to  purchase  before  maturity 
and  in  good  faith ;  that  he  paid  part  of  the  pur- 
chase-money, but  before  paying  the  residue  he 
was  made  aware  of  the  fraud  through  which  the 
note  was  procured,  but  notwithstanding  that 
knowledge  he  paid  the  residue.  He  claimed, 
however,  that  he  was  entitled  to  recover  in  fUll ; 
but  he  was  restricted  to  a  recovery  of  the 
amount  paid  before  receiving  such  notice.  The 
court  uses  this  language:  ^The  argument  of 
the  plaintiflf  in  error  is  that  negotiable  paper 
may  be  sold  for  such  sums  as  the  parties  may 
agree  upon,  and  that,  whether  such  sum  is  large 
or  small,  the  title  to  the  entire  paper  passes  to 
the  purchaser.  This  is  true,  and  if  the  plaintiff 
had  bought  the  notes,  in  suit,  for  |500  before 
maturity,  and  without  notice  of  any  defense, 
and  paid  that  sum,  or  given  his  negotiable  note 
therefor,  the  authorities  cited  show  that  the 
whole  interest  in  the  notes  would  have  passed 
to  him,  and  he  could  have  recovered  the  fhll 
amount  due  upon  them."  This  same  question 
is  also  very  frilly  considered  by  the  Supreme 
Court  of  the  United  States  in  Cfromwell  v.  Sac 
Co.,  96  U.  S.,  61.  That  was  a  case  where  bonds, 
issued  by  a  county  and  alleged  to  be  tainted 
with  ft^ud  in  their  inception,  were  purchased  in 
good  faith,  without  notice  of  the  fraud,  before 
maturity,  for  a  sum  below  their  par  value;  and 
it  was  insisted  that  the  holder  could  only  re- 
cover the  amount  paid  by  him  and  not  the  &oe 
value.  The  court  says :  **  We  are  of  opinion 
that  a  purchaser  of  a  negotiable  security,  be- 
fore maturity,  in  cases  where  he  is  not  person- 
ally chargeable  with  fraud,  is  entitled  to  recover 
its  fbll  amount  against  the  maker,  though  he 
may  have  paid  less  than  its  F«ur  value,  whatever 
may  have  been  its  original  infirmity.  We  are 
aware  of  numerous  decisions  in  conflict  with 
this  view  of  the  law,  but  we  think  the  sounder 
rule,  and  the  one  in  consonance  with  the  com- 
mon understanding  and  usage  of  commerce,  is 
that  the  purchaser,  at  whatever  price,  takes  the 
benefit  of  the  entire  obligation  of  tne  maker. 
-  *  *  This  rule  in  no  respect  infringes  upon 
the  doctrine  that  one  who  makes  only  a  loan 
upon  such  paper,  or  ts^es  it  as  collateral  se- 
curity for  a  precedent  debt,  may  be  limited  in 
his  recovery  to  the  amount  advanced  or  se- 
cured." We  do  not  deem  it  necessary  to  allude 
to  other  cases  upon  this  subject— Mart^land  Law 
Journal. 
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THE   COURTS. 


M. 


April  7. 
Robeson.    Note, 


Sapreme  Court  of  tbe  United  States. 

April  9. 

Wm.  L.  Anghlinbaiigh,  of  Washinffton,  D.  C;  Walter 
Jdhnson,  of  MSchigan ;  w.  B.  Clarke,  of  Junctioii  City,  Kaiui.; 
Hermon  A.  Conner,  of  New  York:  Jamee  Simons  and  B.  H. 
Rntlwe,  of  South  Carolina,  and  Edward  Cahill,  of  Lan- 
sing, Mioh.,  were  admitted  to  practice. 

les.  The  Tale  Look  Manf 'g  Co.  t.  James.  Decree  af- 
firmed with  costs. 

8B8.  DeWoifetaL  V.Hayes.  Decree  reversed  with  costs  and 
caose  renuuided. 

914.  Powell  V.  The  Commonwealth  of  Pa. 

laos.  Walker,  Jr~  efc  al.  v.  The  Commonwealth  of  Pa. 
Judgments  affirmed  with  costs. 

IW.  Hartranft,  collector,  &c.,  v.  Oliver  et  al.  Judgment 
siBzmed  with  costs  and  interest. 

699.  Hopkins  et  aL  v.  McLuro,  administrator,  &c.,  et  al. 
Motion  to  dismiss  or  affirm  postponed  to  hearing  on  merits. 

1219.  The  United  States  v.  The  Am.  Bell  Tel.  Co.  Motion 
to  advance  granted  and  cause  assigned  for  argument  on  the 
second  day  of  next  term. 

1401.  The  Nash.,  Chat  and  St.  L.  R.  v.  The  State  of  Ala. 
Cause  assigned  for  alignment  on  the  second  day  of  the  next 
term. 

Hunt,  appellant,  v.  Blackburn  et  al.  Dismissed  for  the 
want  or  Jurisdiction. 

107.  The  Bast.  Tenn.,  Va.  and  Oa.  B.  Co.  v.  The  Sou.  TeL 
Co.    Dismissed  with  costs. 

919.  Bea  el  aL  v.  The  Steamboat  Eclipse,  Ac,  Motion  to 
tJigmiiM  or  affirm  denied. 

1183.  The  West.  Air  Line  Con.  Co.  v.  McOillis  et  >1.  Mo- 
tion to  vacate  supersedeas  submitted. 

Ex  part«,  H.  8.  Burdett  et  al.  Motion  for  leave  to  file  a 
petition  for  a  writ  of  mandamus  and  for  arule  to  showlcauae 
submitted  by  W.  P.  Wells  for  the  petitioners. 

881.  Sc«rist  et  aL  v.  Crabtree.    Motion  to  dimiss  submitted. 

1077.  Marrhand  ▼.  Livaudais.  Motion  to  dismiss  submit- 
ted. 

16S.  The  Glacier  Mountain  Silver  Min.  Co.  v.  WilUs  et  al. 
Submitted. 

JnsUce  Miller  annonnoed  that  the  court  would  cease  to 
hear  arguments  on  May  4  next,  and  would  adjourn  for  the 
term  on  Bfay  14  next. 

212.  Bobinson  et  aL,  in  error,  v.  Fair.  Argument  oon- 
tinned. 


28572.  Samuel  W.  Curriden  v.  Qw>. 
$1,897.86.    Plfita  aUy,  L  Williamson. 

April  9. 

28573.  Archibald  Holmes  v.  Wm.  Z.  "Partello.    Account, 
1224.89.    Plffa  atty,  J.  J.  DarUngton. 

28574.  Leopold    Sickinger  v.  Same.    Note,   |12C.75.    Plflii 
atty.  Same. 

28575.  Samuel  Jones  v.  Samuel   T.  Luckettt   et  al.     Be- 
plevin.    Plflb  attys.  Browning  and  Moss. 

28576.  Uriah  M.  Rose  v.  James  G.  Wilmarth  et  aL    Appeal. 
,  Plffa  atty,  F.  S.  Bright. 

I     28577.  Pinkert  Nathan  et  al.  v.  Wm.  Z.  Partello.    Account, 
!  |IH.    Plflb  atty,  Wm.  F.  Mattingly. 

28578.  Wm.  A.  Henderson   v.  Thos.   L.    Cropley.    Note, 
I200.4L    PlflSs  aUy,  F.  T.  Browning. 


Sopreae  Court  of  the  District  of  Columbia, 
m  EQUITY.— New  Suite. 

April  2. 
UOOS.  James  Heany  v.  Mary  Ann  Heany.    For  divorce. 
Com.  scd.,  J.  G.  Bigelow. 

Aprils. 
UOM.  John  A.  Donald&on  v.  Eli  Michael  et  al.    To  correct 
deed  and  annul  conveyances.    Com  soL,  F.  J.  Mackey. 

April  6. 

11006.  Anatasia  Patten  v.  Thomas  Marshall  et|al.  For  new 
trustee.    Com.  sol.,  John  Bidout. 

U008  Geo.  H.  Plant  v.  Stephen  D.  Castleman. 

11007.  Martha  M.  Bum  v.  James  N.  Bum.  For  divorce. 
Com.  soL,  A.  C  Bradley. 

April  7. 

U09B.  Chas.  A.  Cox  v.  Margaret  J.!Callan.  To  quiet  tiUe 
to  lots.    Oom.  soL,  R.  T.  Moisell. 

UOOk  Chas.  D.  Collins  et  al  r.  Helen  Hin  McCalla.  To 
disDharge  Hens.    Com.  sols.,  Kennedy  &  Shellabergor. 


CIROUIT  OOUBT.— New  Suite  at  Law. 

April  4. 

M664.  Levi  Oreif  |et::al  v.  Wm.  Gamer.    Account,  $296.25. 
PUb  atty,  L.  Tobriner. 

Aprils. 

18965.  Martha  Allen  v.  The  B.  and  P.  R.  B.  Co,    Damages, 
$4,160.    PlAi^,J.G.Pavne.. 

n6B6.  Wm.  Phcnnix  v.  Bobt.  D.  Ruffln.    Electment.    PIA 
a^  Cook  and  Cole. 

28667.  Same  v.  James  Goddaid.    I^ectment.    PUb  attys, 
Same. 

28668L  Same  V.  Daniel  McLaughlin.  ^EDectment.  PlfEtatattys, 


286B0L  E.  Francis  Riggs  et  aL  t.  Geo.  M.  Robeson.    Note, 
IMn.   Plibat^JohnSelden. 

28670.  James  W.  CQusidine  v.  Elizabeth  IROey.    Certiorari. 
Plftatty,H.R.BIliotL 

April  6. 

VBn.  B.  Francis  RIns  et  aL  t.  John  F.  Dezendorf  et  aL 
Bbte,«2».    PUbat^rTjohnSelden. 


PJROBATE  COURT.— Justice  Cox. 

April  6. 

Estate  John  Dull.    PeUtion  of  Mary.  A.  Dull  for  letters,  &c. 

Estate  Ellen  M.  Mitchell.    WUl  filed. 

Estate  Chester  Goodrich .  Letters  of  administration  issued 
to  Francis  H.  Smith ;  bond  $1,000. 

Estate  Lucy  A.  Heaton.  Letters  testamentary  issued  to 
Francis  M.  Heaton;  bond,  $1,200. 

Estate  George  B.  Moore,  sr. 

Estate  Abbie  S.  Caldwell.  Letters  of  administration  issued 
to  Charles  T.  Clagett;  bond,  $800. 

Estate  Wm.  Young.  Letters  testamentary  issued  to  Jane 
E.  Young;  bond,  $2^500. 

Estate  Mary  J.  Rutherford.  Letters  of  administration 
issued  to  James  A.  Rutherford ;  bond,  $2,000. 

Estate  Susan  Walker.  Will  admitted  to  probate.  Letters 
of  administration  c.  t.  a.  issued  to  Bei^amin  Butterworth ; 
bond,  $2,000. 

Estate  Edward  A.  PauL  Letters  of  administration  issued 
to  Amasa  C.  Paul. 

Estate  Margaret  Hall.  Letters  of  administration  inued 
to  George  I.  Hall :  bond,  $2,000. 

Estate  Joseph  Beck.  Letters  of  administration  issued  to 
Edward  Beuchert;  bond,  $10,000. 

Estate  Weltha  A.  Emmons.  Order  that  S.  F.  Emmons 
show  cause  on  or  before  April  18, 1888,  why  letters  ad  col- 
ligendum should  not  issue  as  prayed  in  petition  of  Henry 
WlseGaraeU. 

Estate  John  W.  Easton.  Will  admitted  to  probate  and 
record. 

Estate  Jane  Dodd.  Letters  of  administration  issued  to 
Elizabeth  A.  Disney ;  bond,  $300. 

Estate  Wm.  T.  Underwood.  Letters  of  administration 
issued  to  George  W.  Underwood ;  bond.  $600. 


£atD  9ookd. 


FOR  SALE  CHEAP— A  LAW  LIBRARY  OF  140  BOOKS. 
Also   a  collection  of  RARE   OLD  BOOKS.    Apply  at 
LATOUBETTE  LOAN  OFFICE,  1009  E  st  n.  w.  lS-8t 


Rule  Of  Oourt. 


RxTLB  20.  •  •  •  •  Hereafter  all  notlOM  whiefu  relate  to 
vrooeedinga  in  ths  8umreme  Cmtrt  of  the  IXstrict  of  Columbia, 
Ihs  publieaUon  of  which  is  rehired  by  late  or  by  rulet  qf 
Omrl,  or  by  any  order  of  Court,  shall  be  pubUehed  in  Thb 
Washixoton  Law  Rkpoetbb,  during  the  time  required  by 
UuOf  in  addition  to  any  other  papers  which  may  be  specially 
ordered  or  which  may  be  selected  by  the  parties. 


£egal  Noticed. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  9th  day  of  April,  1888. 

Nora~0^tary  et  al.    ) 

V.  y  No.  11,069.    Equity  Docket  28. 

Margaret  O'Ltary  etai.) 
On  motion  of  the  plaintiflk,  by  Mr.  Neal  T.  Murrav.  their 
solicitor,  it  is  ordered  that  the  defendants,  Margaret  O'Leary. 
Elizabeth  O'Leanr,  Ellen  O'Ltary,  John  O'Leary.  Mary  O'Lsary,  and 
Margaret  O'Leary,  cause  their'appearanoe  to  be  entered  herein 
on  or  before  the  first  rule-day  occurring  forty  days  after  this 
day ;  otherwise  the  cause  wul  be  proceeded  with  as  in  case 
of  defitult. 


The  object  of  tUs  suit  is  to  obtain  partition,  by  sale,  of  the 
real  estate  of  which  John  0*Leary  died  seized  and  also  of  the 
real  estate  of  which  EUen  0*Leary  died  seized. 
By  the  Court  W.  S.  COX,  Justice,  &c 

True  copy.    Test :  R.  J.  Msios,  Clerk.  &c, 

15  By  M.  A.  Clancy,  Ass^t  Clerk. 
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£egal  Notices. 


THIS  18  TO  GIVE  NOTICE.   ' 

That  the  subscribers,  of  the  District  of  Colambia,  hftye 
obtained  iVom  the  Sapreme  Court  of  the  District  of  Colom- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  Administration  on  the  persona)  estate  of  Margaret 
Carter,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber?,  on  or  before  the  8th  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  Arom  all  ben- 
efit of  the  said  estate. 

Given  under  our  hands  this  8th  day  of  March,  1888. 
MICHAEL  J.  COLBERT, 
EDWIN  SUTHERLAND, 

Adminiatraton. 

15    No.  2806.    Ad.  D.  18. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  5th  day  of  April,  1888. 

OavId  F.  McGowan  et  al.  ) 

V.  }  No.  11,080.    Docket  28. 

Nancy  Vodery  et  al.       ) 

On  motion  of  the  plaintifrs,  by  Mr.  Johp  Ridout,  their 
solicitor,  it  is  ordered  that  the  defendants.  The  Amtrlcan 
Tract  Socletv,  the  Trustees  of  the  Pretbvterian  Board  of  Publica- 
tion and  SabDath-School  Work,  and  the  Woman's  Benevolent  As- 
sociation. Washington  city,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-dav  occurring  forty 
davs  after  this  day ;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  aefault. 

The  object  of  this  suit  is  to  obtain  a  construction  of  the 
will  of  Catherine  E.  Coyle  as  the  certain  legacies  contained 
therein. 

This  order  to  l>e  published  in  the  Washington  Law  Re- 
porter once  a  week  for  three  successive  weeks  before  said 
day. 

By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mbios,  Clerk. 

16  By  M.  A.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  9th  day  of  April,  1888. 

Joseph  R.  Hertford    ) 

V.  (No.  28,487.    Docket  82. 

George  C.  Lewis.  ) 
On  motion  of  the  plaintiff,  by  Mr.  C.  Storrs,  his  attorney 
it  ia  ordered  that  the  defendant,  George  C.  Lewis,  cause  hia 
appearance  to  be  entered  herein  on  or  before  the  first  mle- 
dav  occurring  forty  dajrs  after  this  day :  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  subject  the  defendants  goods 
and  chattels,  attached  on  the  28th  day  of  February,  A.  D.  1888, 
to  the  payment  of  the  plalntifif  *s  demands,  as  set  forth  in  the 
above-entitled  suit. 
By  the  Court.  A.  B.  HAGNER,  Asso.  Justice. 

True  copy.    Test:  R.  J.  Meigs,  Clerk,  &c. 

15  By  J  R.  YouNO,  Ase't  Clerk. 


£egal  2S^otite6. 


THIS  18  TO  GIVE  NOTICE. 

That  the  suliscriber,  of  the  District  of  Columbia,  hath 
obtained  fh>m  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Jose^ 
Beck,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  sam?,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  April  next : 
they  may  otherwise  by  law  be  excluded  from  all  oenefit  of 
the  said  estate. 

Given  under  my  hand  this  9th  day  of  April,  1888. 

EDWARD  BEUCHERT,  Adm'r,  727  H  ft.  n.  fe. 

16   Jno.  A.  Clarke,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  7th  day  of  April,  1888. 
Horace  F.  Page       ) 

V.  [-No.  11,062.    Equity  Docket  28. 

John  F.  Oezendorf  et  al. ) 
On  motion  of  the  plaintiff,  bv  Mr.  A.  J.  Wlllard,  his 
solicitor,  it  is  ordered  that  the  defendant^  James  N. 
Croft,  cause  his  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-dajr  occurring  forty  days  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  as'in  case  of  de- 
fault. 

The  object  of  this  suit  is  to  establish  and  enforce  a  right  of 
the  plaintiff  against  real  and  personal  property  within  the 
jurisdiction  of  this  Court. 
By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Meigs,  Clerk,  Ac. 

16 By  M.  A.  Clancy,  Ass't  Clerk. 

THI8  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fW>m  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Ann  Jones, 
late  6t  the  Dintrict  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subecril>er,  on  or  before  the  3d  day  of  April  next ; 
they  may  otherwise  by  law  l>e  excluded  firom  all  benefit  ot 
the  said  estate. 

Given  under  my  hand  this  8d  day  of  April,  1888. 

15  8AML.  C.  PALMBR,  Ex*r.  2424  Pa.  ave.  n.  w. 

No.  8016.    Ad.  D.  14.    H.  O.  &  R.  Claughton,  Proctors. 


CHANCERY  SALE  OF  FINE  BUSINESS  AND  RESIDENT  PROP- 
ERTY.  IMPROVED. 

Bv  viKue  of  a  decree  of  the  Supreme  Court  of  the  District 
of  Columbia,  passed  on  February  25,  lass,  in  Equity  Cause 
No.  10,718,  John  Hurst  v.  Elizabeth  Hurst,  we  will  sell  at 
public  auction,  in  fW>nt  of  the  premisea,  on  THURSDAY, 
APRIL  NINETEENTH,  1888,  at  the  hours  named,  the  fol- 
lowing real  estate: 

At  HALF  PAST  FOUR  P.  M.,  the  south  twenty  (20)  feet 
fh>nt  by  the  depth  of  lot  five  (6>,  in  square  three  hundred  and 
twenty-four  (824),  improved  by  a  fine  new  two-etory  brick 
house,  with  all  modem  improvements,  with  large  brick  t>ack 
balding,  being  house  No.  207  12th  street  northwest.  Lot 
contains  1,000  square  feet:  rents  for  $35  per  month.  The 
south  three  (3)  feet  subject  to  a  right  of  way  in  common  with 
the  adjoining  property. 

At  FIVE  P.  M.,  the  north  sixteen  (16)  feet  four  and  one- 
half  (4<<,)  inches  fVont  by  the  depth  of  lot  thirteen  (13),  in 
square  three  hundred  and  twenty-three  (823).  improved  by 
a  sulMtantial  two-story  brick  building,  now  under  rent,  l>eing 
No.  314  11th  street  northwest.  Lot  contains  nearly  1,606 
square  feet ;  10-foot  alley  in  rear;  first  building  below Penn^ 
sylvan  ia  avenue.    A  fine  location  for  business  purposes. 

Terms  of  sale :  One-third  purchase-money  cash,  one-third 
in  one  year,  one-third  in  two  years,  or  all  casn,  at  purchaser's 
option.  Deferred  payments  to  be  secured  by  trust  on  prop- 
erty sold  and  to  bear  6  per  cent,  interest.  f300  deposit  on  each 
lot  required  at  time  of  sale.  Purchaser  must  comply  with 
terms  of  said  in  ten  (10)  days,  otherwise  a  resale  will  be 
made  at  the  risk  and  cost  of  aefanlting  purchaser.  All  con- 
veyancing at  purchaser's  cost. 

The  alK>ve  property  may  also  be  purchased  at  private  sale 
if  so  desired. 


46  Fendall  Building, 


16 


DUNCANSON  BROS.,  Auctioneers. 


TUTS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Oolonabia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Cblom- 
bia,  holding  a  Special  Term  for  Orphans'  Oourt  businees. 
Letters  Testamentary  on  the  personal  estate  of  Michael  Cor- 
coran, late  of  the  District  of  Colombia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  euibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  t>efore  the  5th  day  of  April  next : 
they  may  otherwise  by  law  l>e  excluded  firom  all  oenefit  of 
the  said  estate. 

Given  under  my  hand  this  5th  day  of  April,  1888. 

MART  A.  CORCORAN,  Bx%  1428  L  St.  n.  w. 

15    No.  9088.    Ad.  D.  14.    Neal  T.  Murray,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  for  Orphans'  Oourt  Business. 
April  8, 1888. 

In  the  matter  of  the  Estate  of  John  L.  Mlllsr,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  tor  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased has  this  day  been  made  by  George  M.  Jones. 

All  persons  interested  are  hereby  noUiBed  to  appear  in  Uiis 
Court  on  Friday,  the  27th  day  of  April,  instant,  at  1  o'clock 
p.  m.,  to  show  cause  why  the  said  Will  should  not  be  ad- 
mitted to  ProlMite  and  Letters  Testamentaxy  on  the  estate 
of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  ireek 
for  three  weeks  in  the  Washington  Law  Reporter  previoiis 
to  the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

14       Test:  DORSET  CLAOETT,  Register  of  Wills. 

No.  8084.   Ad.D.  14.    Chas.  E.  Fraser,  Proctor. 
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Cegal  2(otue6. 


IN  THE  SUPREME  COURT  OF  THE  DISTRH^T  OF  COLUMBIA. 


The  4Ui  day  of  April,  1888. 


Josepk  C.  Wood  ^ 
Ada  Wood. 


No.  11,077.    Equity  Docket  28. 


£egal  Notices. 


William  H.  H.  Gorham 
Henry  H.  Dudley, 


On  motion  of  the  plaintiff,  by  Mr.  Thomas  C.  Taylor, 
his  solicitor,  it  is  ordered  thai  the  defendant,  Ada  Wood,  of , 
the  city  of  Natchez  and  State  of  Mississippi,  cause  her  ap- 
pearance to  be  entered  herein  on  or  before  the  first  nile-dav  , 
occurring  forty  days  after  this  day ;  otherwise  the  cause  will 
be  proceeded  with  as  in  case  of  defaalt. 

The  object  of  this  ^nit  is  to  obtain  a  divorce  on  the  ground 
of  adnlte^. 

By  the  Cbuit.  W.  8.  COX,  Justice,  &c. 

True  eopy.    Test :  R.  J.  Mbios,  Clerk,  Stc. 

IS By  B(L  A.  Clancy,  Ass't  Clerk. 

THIS  19  TO  OJVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  &om  the  Supreme  Court  of  the  District  of  Columbia, 
hokling  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Administration  c  t.  a.  on  the  personal  estate  of  Maria  E. 
Rod*cr,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subecriber,  on  or  before  the  2l8t  day  of  March 
next:  Uiey  ma/  otherwise  by  law  be  excluded  f^m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  2l8t  day  of  March,  1888. 

14  SARAH  E.  A.  GIBBON, 

Adm*x  c.  t.  a.,  2143  K  st.  n.  w. 

Xcaooa.    Ad.  D.14.    A.  8.  Taylor.  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  D'STRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

March  Slst,  1888. 

In  the  case  of  Mary  Ann  and  Samuel  H.  Bacon,  Executors 
of  Samuel  Bacon,  deceased,  the  Executors  aforesaid  have, 
with  the  approval  of  the  Court,  appointed  Friday,  the  20th 
day  of  Amu,  A.  D.  1888,  at  1  o'clock  p.  m.,  for  making  pay- 
ment ana  distribution  under  the  Court's  direction  and  con- 
trol; when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
aoUiorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Executors  will  take  the  benefit  of 
the  law  agsiust  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  fbr 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

14       Test :  DOBSBY  CLAGETT,  Register  of  Wflls. 

No.  2674.    Ad.  D.  13 


TBIS  IS  TO  GIVE  NOTICE. 

Thai  the  subscriber,  of  the  District  of  Columbia,  hath  ob* 
tained  f^om  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Charles  Kartch, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
her^iy  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  21st  day  of  March 
next;  they  nuiy  otherwise  by  law  be  excluded  fh>m  all  bene- 
fit of  the  said  estate, 

Given  under  my  hand  this  21st  dur  of  March,  1888. 

14        FRANZBCA  KAR8CH.  Ad'm,  1400  Pa.  ave.  n.  w. 

No.  3017.    Ad.  D.  14.    Simon  Wolf,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  fbr  Orphans'  Court  Business. 

March  81st,  1888. 

In  the  case  of  Christopher  C.  McKenney,  Administrator  of 

Jarrad  McKenney,  deceased,  the  Administrator  aforesaid  has, 


trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  ahares  (or  legacies)  or  a  residue  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly 
authorijad,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Admini^rator  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  Che  Washington  Law  Reporter  previous  to  the 
said  day.  *-        «- 

14    •fiat:  DOR8HY  CLAGETT,  Register  of  WUls. 

No.  2684.    Ad.D.lS. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  4th  day  of  April,  1888. 

H.  Gorham      l 

>  No.  11,079.    Equity  Docket  28. 
ley,  Jr.,  et  al.  ) 

On  motion  of  the  plainUflT,  by  Mr.  J.  J.  Darlington,  his 
solicitor,  it  is  ordered  that  the  defendant,  Henry  H.  Dudley, 
jr.,  cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day ;  'btherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  substitute  a  trustee  to  release  a 
deed  of  trust  fh^m  George  O.  Miller  to  Henry  A.  Duncanson 
and  Henry  H.  Dudley,  both  deceased,  to  secure  |300  on  sub* 
lot  51,  square  861,  Washington,  D.  C,  recorded  in  liber  860, 
folio  415. 

By  the  Court.  *  W.  S.  COX,  Justice,  &c. 

True  copy.    Test:  B.  J.  Mbios,  Clerk,  &c. 

16 By  M.  A.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBM. 
The  6th  day  of  April,  1888. 


No.  11,078.    Docket  28. 


Catherine  Wlison,  Guardian, 

V. 

Catherine  Miller,  otherwisa  icnown 
as  and  called  Daisy  Miller,  et  al.. 

On  motion  of  the  plaintiff,  bv  Mr.  E.  A.  Newman,  her 
solicitor,  it  is  ordered  that  the  defendants.  David  W.  Miller. 
Fredericit  H.  Bolenius,  Robert  M.  Boleniut«  Franlc  Graff,  and  David  ' 
W.  Graff,  cause  their  appearance  to  be  entered  herein  on  or 
before  the  first  rule-dav  occurring  forty  days  after  this  da^ ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 
fault. 

The  object  of  this  suit  is  to  sell  certain  real  estate  in  the 
District  of  Columbia  of  the  infant  defendant,  Catherine 
Miller,  alias  Daisy  Miller,  and  for  Investment  of  proceeds. 

By  the  Court.  W.  S.  COX,  Justice,  Ac 

True  copy.    Test :  R.  J.  Meigs,  Clerk. 
16 By  M.  A.  Clancy,  Ass't  Clerk. 

~\H  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  7th  day  of  April,  1888.  v 

Ida  Forrest  et  al.       ) 

v.  ^  No.  11,066.    Equity  Docket  28. 

Abraham  Kendick  et  al.  ) 
On  motion  of  the  plaintifib,  by  Mr.  B.  F.  Leighton,  their 
solicitor,  it  is  ordered  that  the  defendants,  Martin  F.  Ken- 
dick  and  Susan  F.  Kendici(,cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  davs 
after  this  day :  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  oefault. 

The  object  of  this  suit  is  to  sell  lot  fifty-two  (62),  in  Abra- 
ham Eendi<dc's  et  al.  subdivision  of  lots  thirty-eignt  (38)  and 
thirty-nine  (39),  in  square  five  hundred  and  three  (503),  for 
the  pnrpoee  of  partiuon. 
By  the  Court.  W.  S.  COX,  Justice,  &c. 

True  copy.    Test :      *       R.  J.  Meigs,  Clerk,  &c. 
16  By  M.  a.  Clancy,  Ass't  Clerk. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  S]>ecial  Term  for  Orphans*  Court  business, 
XjCtters  of  Administration  on  the  personal  estate  of  Louise 
M.  rioit,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there> 
of,  to  the  subscriber,  on  or  before  the  6th  day  of  April 
next;  they  may  otherwise  by  law  be  excluded  from  all  l>ene-. 
fit  of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  April,  1888. 

CHARLES  W.  HOLL,  Adm'r,  287  Pa.  ave.  n.  w. 

16    Wm.  H.  Dennis,  Proctor.  


THIS  18  TV  GIVE  NO  TICK 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Susan  Kengla, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  4th  day  of  April  next: 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  4th  day  of  April,  1888. 

MARY  P.  KENGLA,  Ex'x, 

West  Washington,  D.  O, 

16    No.  2998.    Ad.D.  18.    J.  J.  Darlington,  Proctor. 
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Abbott's  National  Digest,  vols.  1,  2, 3,  4,  5,  1867 

to  1872. 
Abbott's  U.  S.  Practice,  vola  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound;  vol.4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  voL 

H,  1875. 
Atkins'  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  5,  6,  7. 

Barbour  on  Set-off. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenri^e  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice — latest. 

Burge  on  Suretyship. 

Ohitty's  English  Digest^ 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1865. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly,  1789  to  1857, 

1857  to  1866,  1857  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1867. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf  s  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronaux,  1869. 

Landlord  and  Tenant  (Sloane),  1878. 

Laws  1859-60. 

Law   Reports  (English),  vols.  1  to  16,  inclusive, 

1867-69. 
Law  of  Nations^  Vattel. 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Lone  on  Sales  of  Personal  Property. 
Louisiana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-off. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  5th  ed. 

Orphan's  Court  ManoaL 
Oldham  &  White's  Digest,  1  voL 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1857,  Duplicates. 

Penal  Code  of  1867  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Ray's  Medical  Jurisprudence  of  Insanity,  1853. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1845. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870, 1873. 
Swinbome's  Treatise  on  Wills,  vola  1,  2,  3. 

The  Reporter,  Houehton.  Osgood  &  Co..  vols. 

5,  6,  7,  8,  bound;  vola  9  to  20,  inclusive^ 

unbound. 
The  Transcript,  1873,  3  vols.,  published  in  New 

York. 
Treatise  on  Equity,  Fonblanquea 
Treatise  on  Insanity,  Prichard. 

U.  S.  Stata  at  Large,  vola  1,  2,  3. 

U.  S.  Stats,  at  Large,  1861  to  1863,  and  1863  to  1867 
2  vola,  G.  P.  Sanger. 

U.  S.  Digest,  Abbott,  voL  1,  A  to  C,  2  copies; 
voL  2,  D  to  L.,  2  copies ;  vol.  3,  M  to  Y ,  2 
copies;  vol.  5,  Sup.,  F  to  M,  1  copy.  These 
annuals,  viz.:  voL  1  to  8.  (duplicates);  9  to 
17,  single,  with  1  voL,  Table  of  Cases  and 
Equity  Digest,  vol.  2. 

Warren's  Duties  of  Attorneys,  1870. 
Watkins  on  Descents. 
Wellford's  Equitiea 
Wentworth  on  Executiona 
Willis  on  Interrogatoriea 
Willis  on  Trusts. 

Williams  on  Executors,  &c.,  voL  2,  Thobaolf  8 
Notea 

For  sale  at  the  OfiSceof  the  Washington 
Law  Reporter.  Orders  for  Law  Books  promptly 
filled  at  current  prices.    Address 
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Slue  Wufihii^n  ^m  §t)^$titt, 

established  1874. 
Wm.  Stonb  Abbbt,      -       -       - 


VouXVL 


Editor 
No.  17 


WASHIKGTON,  D.  a 


-    APRIL  25, 1888 


A  LATB  CASE,  that  of  Duval  v.  Wellman,  de-  { 
cided  April  9,  by  the  General  Term\>f  the  City  j 
Court  of  New  York,  discloses  a  new  industry  in  | 
the  metropolis,  but  one  which  the  decision  of  | 
the  court  is  not  calculated  to  foster  to  any  s^at 
extent   The  defendant  Wellman  was  proprietor 
of  a  matrimonial  bureau.     The  plaintififs   as- 1 
signor,  Mrs.  Guion,  deposited  with  him  (5  as  | 
a  registration  fee  and  subsequently  an   addi- 1 
tional  $50,  taking  in  return  the  following  ex- 
plicit document : 

"JUNB2,  1887. 

"Due  Mrs.  Guion  from  Mr.  Wellman,  f60,  Au- 
gust 15,  if  at  that  time  she  is  willing  to  give  up 
all  acquaintance  with  gentlemen  who  were  in- 
troduced in  any  manner  by  H.  B.  Wellman.  If 
Mrs.  Guion  marries  the  gentleman  whom  we 
introduce  her  to  an  additional  |50  is  due  Mr. 
Wellman  from  Mrs.  Guion. 

"  H.  B.  Wellman, 
"E.  Guion." 

August  16  she  signified  a  willingness  to  give 
up  all  the  acquaintances  referred  to  in  the  agree- 
ment and  requested  a  return  of  the  (50,  which  was 
reftised.  Whereupon  this  suit  was  brought.  The 
ca«e  was  decided  against  the  plain tiflf  in  the  trial 
court)  but  reversed  on  appeal.  Both  courts 
agreed  in  condemnation  of  the  defendant's  busi- 
ness as  being  contrary  to  the  policy  of  our  laws, 
but  the  trial  judge  considered  the  plaintiff's  as- 
signor as  equally  guilty  of  a  legal  wrong  with 
the  defendant,  and  seemed  to  think  that  to  al- 
low a  recovery  would  be  to  sanction  and  en- 
courage matrimonial  agencies,  while  the  Appel- 
late Court  did  not  consider  the  maxim,  In  pari 
(Ulicto^  melioT  est  ocmditio  poaaidentiSy  as  apply- 
ing, and  thought  the  most  effectual  way  of 
breaking  up  such  institutions  is  to  compel  the 
proprietors  thereof  to  disgorge  every  dollar 
they  receive  from  their  Victims. 

"Sound  morality,"  said  Chief  Justice  Mc- 
Adam,  *'  is  the  comer-stone  of  the  social  edifice. 
Yet  the  law  has  wisely  distingushed  between  the 
seducer  and  the  seduced,  and  between  the 
gambling  and  lottery  shop  keeper,  card-monte 
player,  capper-in,  bunco-steerer,  and  mock  auc- 
^neer  on  the  one  hand  and  their  victims  on  the 
other.  It  has  discriminated  in  fkvor  of  the  bor- 
rower against  the  usurious  lender,  striking  in 
all  these  cases  at  the  root  of  the  evil  in  an  en- 
deavor to  extirpate  it,  in  all  cases  punishing  the 


criminal,  but  in  none  of  them  denying  justice  to 
the  confiding  and  defrauded  victim.  These  in- 
stances at  least  show  the  tendency  of  public 
policy.  The  matrimonial  agent  does  not  occupy 
a  much  more  favorable  position  in  the  eyes  of 
the  law  than  individuals  before  referred  to,  for 
money  and  property  obtained  by  him  are  treated 
as  having  been  procured  by  a  species  of  con- 
structive fraud."  A  dissenting  opinion  was 
filed  by  Judge  McGown. 

We  heartily  agree  witji  the  decision  and  with 
the  reasoning  of  the  chief  justice  in  support  of 
it,  although  the  result  may  not  be  entirely  in 
harmony  with  all  the  cases  of  an  analogous  kind. 
Nature  does  not  bestow  upon  all  her  children 
equal  strength  of  mind,  and  habits  of  life  are  so 
various  that  it  is  a  travesty  on  justice  to  say 
that  an  inexperienced  and  confiding  woman, 
when  she  enters  into  an  unlawful  contract,  is  in 
equal  fault  with  a  person  who,  by  appealing  to 
the  weakness  of  her  heart  with  seductive  prom- 
ises, skillfully  entices  her  into  the  net  he  has 
spread  for  his  victims.'  Indeed,  it  is  our  decided 
opinion  that  not  only  ought  the  victims  to  be 
allowed  to  disaffirm  such  contracts  and  recover 
money  paid  under  them,  but  it  ought  to  be 
made  a  penal  offense  for  any  one  to  engage  in  a 
business  the  contracts  concerning  which  are  so 
offensive  and  contrary  to  public  policy  as  to  be 
reprobated  by  the  courts. 


A  CORRESPONDENT  of  The  Virginia  Law  Jour- 
ntd  propounds  the  following  curious  legal  ques- 
tion: 

"John  Doe  applied  to  A  for  a  loan  of  $6,000, 
to  be  secured  by  a  deed  of  trust  on  Doe's  real 
estate.  B  being  present,  A  consulted  him  as  to 
the  safetv  of  the  transaction,  whereupon  B  ex- 
pressed the  opinion  that  the  security  was  ample, 
and  advised  the  loan.  A  never  recorded  his 
deed  of  trust.  Afterward  Doe  applied  to  B  for 
another  loan  of  $5,000  on  the  same  property.  B 
lent  the  money,  took  a  deed  of  trust,  and 
promptly  recorded  it.  Afterward  C,  a  stranger 
to  all  the  prior  transactions,  was  applied  to  by 
Doe  for  another  loan  of  $5,000  on  the  same  prop- 
erty. 0  lent  the  money  and  took  a  deed  of 
trust,  which  he  duly  recorded.  The  property 
ultimately  proved  insufficient  to  satisfy  all  these 
creditors,  and  the  question  is  as  to  the  disposi- 
tion of  the  fund.  Suppose  it  was  $6,000,  which 
by  some  means  or  other  got  into  C's  hands.  B, 
then,  claiming  under  a  recorded  deed  prior  to 
C's,  would  have  the  better  right,  and  0  would 
have  to  yield.  On  a  claim  then  made  by  A,  B 
would  have  to  yield,  because  he  took  with  no- 
tice of  A's  equity.  But  as  soon  as  A  got  hold  of 
the  money  B  would  make  his  claim  and  A 
would  have  to  yield,  because  his  deed  was  not 
recorded,  and  C  took  without  actual  or  construc- 
tive notice  of  A's  equities,  which  brings  us  back 
to  the  starting-point  But  suppose  the  prop- 
erty had  been  sold  under  a  decree  and  the  fUnd 
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was  in  the  hands  of  the  court,  how  would  the 
court  proceed—  first,  if  the  flmd  waa  |5,000,  and, 
second,  if  it  waa  |10,000  ?^> 

We  think  if  $5,000  the  court  would  award  it  to 
A  ;  if  110,000,  half  to  B  and  half  to  C. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

Pbbpabkd  by  E.  S.  McOalmont. 
WILLIAM  L.  POWELL 

V. 

THE  COMMONWEALTH  OF  PENNSYL- 
VANIA. 

Decided  April  6,  1888. 

1.  'I'he  fourteenth  amendment  to  the  Constitution 
was  n6t  designed  to  interfere  with  the  power  of  the 
JSttites  to  preserve,  by  appropriate  legislation,  the 
public  health  and  the  public  morals. 

2.  A  stAtute  of  a  State,  enacted  for  the  protection  of 
the  public  health,  which  prohibits  the  manufacture, 
sale,  or  possession  with  intent  to  sell  of  a  certain 
article  as  an  article  of  food,  within  the  territorial 
limits  of  the  State,  will  not  be  declared  unconsti- 
tutional when  there  is  nothing  of  which  the  court 
can  take  judicial  cos^nizancfe  to  indicate  that  many 
or  most  kinds  of  said  article  do  not  contain  ingre- 
dients that  are  or  may  become  injurious  to  health. 

8.  In  a  prosecution  for  the  violation  of  such  a  pro- 
hibitory statute  evidence  that  the  article  sold  was 
pure  and  wholesome  is  immaterial  and  was  prop- 
erly ruled  out  at  the  trial. 

Mr.  Justice  Hablan  delivered  the  opinion  of 
the  court. 

This  writ  of  error  brin&fs  up  for  review  a  judg- 
ment of  the  Supreme  Court  of  Pennsylvania, 
sustaining  the  validity  of  a  statute  of  that  Com- 
monwealth relating  to  the  manufacture  and  sale 
of  what  is  commonly  called  oleomargarine  but- 
ter. That  judgment,  the  plaintiflf  in  error  con- 
tends, denies  to  him  certain  rights  and  privi- 
leges specially  claimed  under  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States. 

By  acts  of  the  General  Assembly  of  Pennsyl- 
vama,  one  approved  May  22,  1878.  and  entitled 
"An  ac*i  to  prevent  deception  in  tne  sale  of  but- 
ter and  cheese,"  and  the  other  approved  May 
24,  1883,  and  entitled  "An  act  for  the  protection 
of  dairymen,  and  to  prevent  deception  in  sales 
of  butter  and  cheese,"  provision  was  made  for 
the  stamping,  branding,  or  marking,  in  a  pre- 
scribed mode,  manufactured  articles  or  sub- 
stances in  semblance  or  imitation  of  butter  or 
cheese,  not  the  le^timate  product  of  the  dairy, 
and  not  made  exclusively  of  milk  or  cream,  but 
into  which  oil,  lard,  or  mt,  not  produced  flrom 
milk  or  cream,  entered  as  a  component  part,  or 
into  which  melted  butter  or  any  oil  thereof  nad 
been  introduced  to  take  the  place  of  cream. 
Laws  of  Penna.,  1878,  p.  87 ;  1883,  p.  43. 

But  this  legislation,  we  presume,  failed  to  ac- 
complish the  objects  intended  by  the  Legislature. 
For,  by  a  subsequent  act,  approved  May  21, 
1885,  and  which  took  effect  July  1, 1885,  entitled 
"An  act  for  the  protection  of  the  public  health 
and  to  prevent  adulteration  of  dairy  products 
and  Araud  in  the  sale  thereof,"  it  was  provided, 
among  other  things,  as  follows : 


"  Sec.  1.  That  no  person,^  firm,  or  corporate 
body  shall  manufiELcture  out  of  any  oleaginous 
substance,  or  any  compound  of  the  same,  other 
than  that  produced  fh>m  unadulterated  milk  or 
of  cream  from  the  same,  any  article  designed 
to  take  the  place  of  butter  or  cheese  produced 
from,  pure,  unadulterated  milk  or  cream  f^m 
the  same,  or  of  any  imitation  or  adulterated 
butter  or  cheese,  nor  shall  sell,  or  offer  for  sale, 
or  have  in  his,  her,  or  their  possession,  with  in- 
tent to  sell  the  same  as  an  article  of  food. 

"Sec.  2.  Every  sale  of  such  article  or  sub- 
stance, which  is  prohibited  by  the  first  section 
of  this  act,  made  after  this  act  shall  take  effect, 
is  hereby  declared  to  be  unlawfhl  and  void,  and 
no  action  shall  be  maintained  in  any  of  the 
courts  in  this  State  to  recover  upon  any  con- 
tract for  the  saleof  any  such  article  or  substance. 

"  Sec.  3.  Every  person,  company,  firm,  or 
corporate  body  who  shall  manufacture,  sell,  or 
offer  or  expose  for  sale,  or  have  in  his,  her,  or 
their  possession  with  intent  to  sell,  any  sub- 
stance, the  manufacture  and  sale  of  which  is 
prohibited  by  the  first  section  of  this  act,  shall, 
for  every  such  offense,  forfeit  and  pay  the  sum 
of  one  hundred  dollars,  which  shall  be  recover^ 
able  with  costs  by  any  person  suing  in  the  name 
of  the  Commonwealth  as  debts  of  like  amounts 
are  by  law  recoverable ;  one  half  of  which  sum, 
when  so  recovered,  shall  be  paid  to  the  proper 
county  treasurer  for  the  use  of  the  county  in 
which  suit  is  brought  and  the  other  half  to  the 
person  or  persons  at  whose  instance  such  a  suit 
shall  or  may  be  commenced  and  prosecuted  to 
recovery. 

"  Sec  4.  Every  person  who  violates  the  pro- 
visions of  the  first  section  of  this  act  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction shall  oe  punished  by  a  fine  of  not  lees 
than  one  hundrea  dollars,  ucht  more  thstn  three 
hundred,  or  by  imprisonment  in  the  county  jail 
for  not  less  than  ten  nor  more  than  thirty  days, 
or  both  such  fine  and  imprisonment  for  the  first 
offense  and  imprisonment  for  one  year  for  every 
subsequent  oflfense." 

The  plaintiff  in  error  was  indicted,  under  the 
last  statute,  in  the  Court  of  Quarter  Sessions  of 
the  Peace  in  Dauphin  County.  Pennsylvania. 
The  charge  in  the  nrst  count  or  the  indictment 
is  that  he  unlawfiiUy  sold,  "  as  an  article  of  food, 
two  cases,  contain m^  five  pounds  each,  of  an 
article  designed  to  take  the  place  of  butter  pro- 
duced from  pure,  unadulterated  milk  or  cream 
from  milk,  the  said  article  so  sold,  as  aforesaid, 
being  an  article  manufactured  out  of  certain 
oleaginous  substances  and  compounds  of  the 
same,  other  than  that  produced  frt)m  unadul- 
terated milk  or  cream  from  milk,  and  said 
article  so  sold,  as  aforesaid,  being  an  imitation 
butter."  In  the  second  count  the  char&;e  is  that 
he  unlawfVilly  had  in  his  possession,  "with  in- 
tent to  sell  the  same,  as  an  article  of  food,  a 
quantity,  viz.,  one  hundred  pounds,  of  imita- 
tion butter,  designed  to  take  tlie  place  of  butter 
produced  from  pure,  unadulterated  milk  or 
cream  from  the  same,  manu&ctured  out  of  cer- 
tain oleaginous  substances  or  compounds  of  the 
same  other  than  that  produced  from  milk  or 
cream  from  the  same." 

It  was  afireed,  for  the  purposes  of  the  trial, 
that  the  defendant,  on  July  10,  1885,  in  the  city 
of  Harnsburg,  sold  to  the  prosecuting  witness^ 
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as  an  article  of  food,  two  original  packages  of 
the  kind  described  in  the  first  coont ;  that  such 
{Mckages  were  sold  and  bought  as  bntterine,  and 
not  as  butter  produced  firom  pure,  unadulterated 
milk  or  cream  from  unadulterated  milk ;  and 
that  each  of  said  packages  was,  at  the  time  of  sale, 
marked  with  the  words,  **  Oleomargarine  but- 
ter," upon  the  lid  and  side  in  a  straight  line,  in 
roman  letters  half  an  inch  long. 

It  was  also  agreed  that  the  defendant  had  in 
his  possession  one  hundred  pounds  of  the  same 
article,  with  intent  to  sell  it  as  an  article  of  food. 

This  was  the  case  made  by  the  Common- 
wealth. 

The  defendant  then  offered  to  prove  by  Pro- 
fessor Hugo  Blanck  that  he  saw  manufactured 
the  article  sold  to  the  prosecuting  witness ;  that 
it  was  made  from  pure  animal  fats;  that  the 
process  of  manufacture  was  clean  and  whole- 
some, the  article  containing  the  same  elements 
as  dairy  butter,  the  only  difference  between 
them  being  that  the  manufactured  article  con- 
tained a  smaller  proportion  of  the  fatty  substance 
known  as  butterine  ;  that  this  butterine  existed 
in  dairy  butter  in  the  proportion  of  from  S 
to  7  per  cent.,  and  in  the  manufactured  arti- 
cle in  a  smaller  proportion,  and  was  increased 
in  the  latter  by  the  introduction  of  milk  and 
cream ;  that  this  having  been  done,  the  article 
contained  all  the  elements  of  butter  produced 
from  pure,  unadulterated  milk  or  cream  from  the 
same,  except  that  the  percentage  of  butterine 
was  slightly  smaller ;  that  the  only  effect  of  but- 
terine was  to  give  flavor  to  the  butter,  and  that 
it  had  nothing  to  do  with  its  wholesomeness ; 
that  the  oleaginous  substances  in  the  manufact- 
ured article  were  substantially  identical  with 
those  produced  from  milk  or  cream :  and  that 
the  article  sold  to  the  prosecuting  witness  was 
a  wholesome  and  nutritious  article  of  food,  in 
all  respects  as  wholesome  as  butter  produced 
Arom  pure,  unadulterated  milk  or  cream  from 
unadulterated  milk. 

The  defendant  also  offered  to  prove  that  he 
was  engaged  in  thegrocery  and  provision  busi- 
ness in  the  city  of  Eutrrisburg,  and  that  the  arti- 
cle sold  by  him.  was  part  of  a  large  and  valuable 
quantity  manufoctured  prior  to  the  2l8t  of  May, 
1885,  in  accordance  with  the  laws  of  this  Com- 
monwealth relating  to  the  manufacture  and  sale 
of  said  article,  and  so  sold  by  him ;  that  for  the 
purpose  of  prosecuting  that  business  large  in- 
vestments were  made  by  him  in  the  purchase  of 
suitable  real  estate,  in  the  erection  of  proper 
buildings,  and  in  the  purchase  of  the  necessary 
machineiy  and  ingredients ;  that  in  his  traffic  in 
said  article  he  made  large  profits ;  and  if  pre- 
vented from  continuing  it  the  value  of  his 
property  employed  therein  would  be  entirely 
k>0t  ana  he  be  deprived  of  the  means  of  liveli- 
hood. 

To  each  offer  the  Commonwealth  objected 
upon  the  ground  that  the  evidence  proposed  to 
be  introduced  was  immaterial  and  irrelevant. 

The  purpose  of  these  offers  of  proof  was 
avowed  to  be :  (1)  To  show  that  the  article  sold 
was  a  new  invention,  not  an  adulteration  of 
dairy  products,  nor  injurious  to  the  public  health, 
but  wholesome  and  nutritious  as  an  article  of 
food,  and  that  its  manufiMiture  and  sale  were  in 
conformity  to  the  acts  of  May  22,  1878.  and  May 
24,  1883.    (2)  To  show  that  the  statute  upon 


which  the  prosecution  was  founded  was  uncon- 
stitutional, as  not  a  lawflil  exercise  of  police 
power,  ancL  also,  because  it  deprived  the  defend- 
ant of  the  lawful  use  "  of  his  property,  liberty, 
and  faculties,  and  destroys  his  property  without 
making  compensation." 

The  court  sustained  the  objection  to  each  offer 
and  excluded  the  evidence.  An  exception  to 
that  ruling  was  duly  taken  by  the  defendant. 

A  verdict  of  guilty  having  been  returned,  and 
motions  in  arrest  of  judgment  and  for  a  new 
trial  having  been  overruled,  the  defendant  was 
adjudged  to  pay  a  fine  of  one  hundred  dollars 
and  costs  of  prosecution,  or  give  bail  to  pav  the 
same  in  ten  days,  and  be  in  custody  until  the 
judgment  was  performed.  That  judgment  was 
affirmed  by  the  Supreme  Court  of  the  State.  114 
Penna.  St.,  265. 

This  case,  in  its  important  aspects,  is  gov- 
erned by  the  principles  announced  in  Mugler  v. 
Kansas,  123.11.  S.,  623. 

It  is  immaterial  to  inquire  whether  the  acts 
with  which  the  defendant  is  charged  were  au- 
thorized by  the  statute  of  May  22,  1878,  or  by 
that  of  May  24,  1883.  The  present  prosecution 
is  founded  upon  the  statute  of  May  21,  1885 ; 
and  if  that  statute  be  not  in  conflict  with  the 
Constitution  of  the  United  States,  the  judgment 
of  the  Supreme  Court  of  Pennsylvania  must  be 
affirmed. 

It  is  contended  that  the  last  statute  is  void  in 
that  it  deprives  all  coming  within  its  provisions 
of  rights  of  liberty  and  property  without  due 
process  of  law  and  denies  to  them  the  equal 
protection  of  the  laws — rights  which  are  secured 
bv  the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States. 

It  is  scarcely  necessary  to  say  that  if  this  stat- 
ute is  a  legitimate  exercise  of  the  police  power 
of  the  State  for  the  protection  of  the  health  of 
the  people  and  for  the  prevention  of  fraud  it  is 
not  inconsistent  with  that  amendment ;  for  it  is 
the  settled  doctrine  of  this  court  tbat^  as  gov- 
ernment is  organized  for  the  purpose,  among 
others,  of  preserving  the  public  health  and  the 
public  morals,  it  cannot  divest  itself  of  the 
power  to  provide  for  those  objects,  and  that 
the  fourteenth  amendment  was  not  designed  to 
interfere  with  the  exercise  of  that  power  by  the 
States.  Mugler  v.  Kansas,  123  Id.,  663 ;  Butchers' 
Union  Co.  v.  Crescent  City  Co.,  Ill  U.  S.,  746, 
761 :  Barbier  v.  Connolly,  113  Id,,  27 ;  Yick  Wo 
V.  Hopkins,  118  Id.,  366. 

The  question,  therefore,  is  whether  the  pro- 
hibition of  the  manufacture,  out  of  olea^nous 
substances,  or  out  of  anv  compound  thereof 
other  than  that  producea  from  unadulterated 
milk  or  cream  from  unadulterated  milk,  of  an 
article  designed  to  take  the  place  of  butter 
or  cheese  produced  from  pure,  unadulterated 
milk  or  cream  from  unadulterated  milk,  or 
the  prohibition  upon  the  manufacture  of  any 
imitation  or  adulterated  butter  or  cheese,  or 
upon  the  selling  or  offering  for  sale,  or  having 
in  possession  with  intent  to  sell,  the  same  as  an 
article  of  food,  is  a  lawfUl  exercise  by  the  State 
of  the  power  to  protect  by  police  regulations  the 
public  health. 

The  main  proposition  advanced  by  the  de- 
fendant is  that  his  enjoyment  upon  terms  of 
equality  with  all  others  in  similar  circumstances 
of  the  privilege  of  pursuing  an  ordinary  calling 
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or  trade,  and  of  acquiring,  holding,  and  selling 
property,  is  an  essential  part  of  his  rights  of 
liberty  and  property,  as  guaranteed  by  the  four- 
teenth amendment.  The  court  assents  to  this 
general  proposition  as  embodying  a  sound  prin- 
ciple of  constitutional  law.  But  it  cannot  ad- 
Judge  that  the  defendant's  rights  of  liberty  and 
property,  as  thus  defined,  have  been  infringed  by 
the  statute  of  Pennsylvania,  without  holding 
that,  although  it  may  have  been  enacted  in  good 
faith  for  the  objects  expressed  in  its  title, 
namely,  to  protect  the  public  health  and  to  pre- 
vent the  adulteration  of  dairy  products  and 
ft*aud  in  the  sale  thereof,  it  has^  in  fact,  no  real 
or  substantial  relation  to  those  oojects.  Mugler 
V.  Kansas,  123  U.  S.,  623,  661.  The  court  is  un- 
able to  affirm  that  this  legislation  has  no  real  or 
substantial  relation  to  such  objects. 

It  will  be  observed  that  the  offer  in  the  court 
below  was  to  show  by  proof  that  the  particular 
articles  the  defendant  sold,  and  those  m  liis  pos- 
session for  sale,  in  violation  of  the  statute,  were, 
in  fact,  wholesome  or  nutritious  articles  of  food. 
It  is  entirely  consistent  with  that  offer  that 
many,  indeed,  that  most,  kinds  of  oleomar- 
garine butter  in  the  market  contain  ingredients 
that  are  or  may  become  injurious  to  health. 
The  court  cannot  say,  from  anything  of  which 
it  may  take  judicial  cognizance,  that  such  is  not 
the  fact.  Under  the  circumstances  disclosed  in 
the  record,  and,  in  obedience  to  settled  rules  of 
constitutional  construction,  it  must  be  assumed 
that  such  is  the  fact.  "Every  possible  pre- 
sumption," Chief  Justice  Waite  said,  speak- 
ing for  the  court  in  Sinking-Fund  cases,  99 
U.  S.,  718,  "is  in  favor  of  the  validity  of  a  statute, 
and  this  continues  until  the  contrary'  is  shown 
beyond  a  rational  doubt.  One  branch  of  the 
(Government  cannot  encroach  oh  the  domain  of 
another  without  danger.  The  safety  of  our  in- 
stitutions depends  in  no  small  degree  on  a  strict 
observance  of  this  salutary  rule."  See  also 
Fletcher  v.  Peck,  6  Cranch,  128;  Dartmouth 
College  V.  Woodward,  4  Wheat,  618,  625 ;  Liv- 
ingston V.  Darlington,  101  U.  S.,  401. 

Whether  the  manufacture  of  oleomargarine, 
or  imitation  butter,  of  the  kind  described  in  the 
statute,  is,  or  may  be,  conducted  in  such  a  way 
or  with  such  skill  and  secrecy  as  to  baffle  ordi- 
nary inspection,  or  whether  it  involves  such 
danger  to  the  public  health  as  to  require,  for 
the  protection  of  the  people,  the  entire  suppres- 
sion of  the  business,  rather  than  its  regulation 
in  such  manner  -as  to  permit  the  manufacture 
and  sale  of  articles  of  that  class  that  do  not  con- 
tain noxious  ingredients,  are  questions  of  fact 
and  of  public  policy  which  belong  to  the  legis- 
lative department  to  determine.  And  as  it  does 
not  appear  upon  the  face  of  the  statute,  or  fW)m 
any  facts  of  which  the  court  must  take  judicial 
cognizance,  that  it  infringes  rights  secured  by 
the  ftmdamental  law^  the  legislative  determina- 
tion of  those  questions  is  conclusive  upon  the 
courts.  It  is  not  a  part  of  their  fVinctlons  to 
conduct  investigations  of  facts  entering  into 
questions  of  public  policy  merelv,  and  to  sustain 
or  frustrate  the  legislative  will,  embodied  in 
statutes,  as  they  may  happen  to  approve  or  dis- 
approve its  determination  of  such  questions. 
The  power  which  the  Legislature  has  to  promote 
the  general  welfare  is  very  great,  and  the  dis- 
cretion which  that  department  of  the  govern- 


ment has,  in  the  employment  of  means  to  that 
end.  is  very  large.  While  both  its  power  and 
its  discretion  must  be  so  exercised  as  not  to  im- 
pair the  fundamental  rights  of  life,  liberty,  and 
property^  and  while^  according  to  the  principles 
upon  which  our  institutions  rest,  "  the  veiy  idea 
that  one  man  may  be  compelled  to  hold  his  life, 
or  the  ineans  of  living,  or  any  material  right 
essential  to  the  enjoyment  of  life,  at  the  mere 
will  of  another,  seems  to  be  intolerable  in  any 
country  where  freedom  prevails,  as  being  the 
essence  of  slavery  itself;"  yet,  "in  many  cases 
of  mere  administration,  the  responsibility  is 
purely  political,  no  appeal  lying  except  to  the 
ultimate  tribunal  of  the  public  judgment,  exer- 
cised either  in  the  pressure  of  public  opinion  or 
by  means  of  the  suffrage."  Yick  Wo  v.  Hop- 
kins, 118  U.  S.,  370.  The  case  before  us  belongs 
to  the  latter  class.  The  Legislature  of  Pennsyl- 
vania, upon  the  fullest  investigation,  as  we  must 
conclusively  presume,  and  upon  reasonable 
grounds,  as  must  be  assumed  from  the  record, 
has  determined  that  the  prohibition  of  the  sale, 
or  offering  for  sale,  or  having  in  possession  to 
sell,  for  purposes  of  food,  of  any  article  manu- 
factured out  of  oleaginous  substances  or  com- 
pounds other  than  those  produced  from  unadul- 
terated milK  or  cream  from  unadulterated  milk, 
to  take  the  place  of  butter  produced  from  un- 
adulterated milk  or  cream  from  unadulterated 
milk,  will  promote  the  public  health  and  pre- 
vent iVauds  in  the  sale  of  such  articles.  If  all 
that  can  be  said  of  this  legislation  is  that  it  is 
unwise,  or  necessarily  oppressive  to  those  manu- 
facturing or  selling  wholesome  oleomargarine, 
as  an  article  of  food,  their  appeal  must  be  to  the 
Legislature  or  to  the  ballot-box,  not  to  the 
judiciary.  The  latter  cannot  interfere  without 
usurping  powers  committed  to  another  depart- 
ment of  government. 

It  is  argued,  in  behalf  of  the  defendant,  that  if 
the  statute  in  question  is  sustained  as  a  valid  ex- 
ercise of  legislative  power,  then  nothing  stands 
in  the  way  of  the  destruction  by  the  legislative 
department  of  the  constitutional  guarantees  of 
liberty  and  property.  But  the  possibility  of  the 
abuse  of  legislative  power  does  not  disprove  its 
existence.  That  possibility  exists  even  in  refer- 
ence to  powers  that  are  conceded  to  exist.  Be- 
sides, the  judiciary  department  is  bound  not  to 
give  effect  to  statutory  enactments  that  are 

Slainly  forbidden  by  tne  Constitution.  This 
uty,  the  court  has  said,  is  always  one  of  ex- 
treme delicacy ;  for,  apart  of  the  necessity  of 
avoiding  conflicts  between  co-ordinate  branches 
of  the  Government,  whether  State  or  national, 
it  is  often  difficult  to  determine  whether  such 
enactments  are  within  the  powers  granted  to  or 
possessed  by  the  Legislature  Nevertheless,  if 
the  incompatibility  of  the  Constitution  and  the 
statute  is  clear  or  palpable,  the  courts  must  give 
effect  to  the  former.  And  such  would  be  the 
duty  of  the  court  if  the  State  Legislature,  under 
tiie  pretense  of  guarding  the  public  health,  the 
public  morals,  or  the  public  safety,  should  in- 
vade the  rights  of  life,  liberty,  or  property,  or 
other  rights,  secured  by  the  supreme  law  of  the 
land. 

The  objection  that  the  statute  is  repugnant  to 
the  clause  of  the  fourteenth  amendment  forbid- 
ding the  denial  by  the  State  to  any  person  within 
its  jurisdiction  of  the  eqoal  protection  of  the 
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laws  is  untenable.  The  Btatute  places  ander 
the  same  restrictions,  and  subjects  to  like  penal- 
ties and  burdens,  all  who  manufacture,  or  sell, 
or  offer  for  sale,  or  keep  in  possession  to  sell, 
^e  articles  embraced  by  its  prohibitions,  thus 
recoenizing  and  preserving  the  principle  of 
equiuit^  among  those  engaged  in  the  same  busi- 
ness. Barbier  V.  Connolly,  117  U.  S.  ;  Soon  Hing 
V.  Crowley,  id.,  703 :  Missouri  Pacific  Railway 
Ca  V.  Humes,  115  Id.,  r^ld. 

It  is  also  contended  that  the  act  of  May  21, 
1885,  is  in  conflict  with  the  fourteenth  amend- 
ment in  that  it  deprives  the  defendant  of  his 
property  without  tnat  compensation  required 
»y  law.  This  contention  is  without  merit,  as 
was  held  in  Mugler  v.  Kansas. 

Upon  the  whole  case  we  are  of  opinion  that 
there  is  no  error  in  the  Judgment,  and  it  is, 
therefore,  affirmed. 


§; 


UXITED  STATES  COURT  OF  CLAIMS. 

SAMUEL  H.  SAVAGE,  Executor  of  Henry 
Savage. 

V. 

THE  UNITED  STATES. 

The  claim  of  the  plaintiff's  testator  accrued  in  1858. 
Prom  prior  to  the  tirae  when  the  claim  accrued  till 
Noreraber,  1870,  the  testator  was  **  beyond  the 
seas,"  bat  at  the  latter  date  he  came  to  this  coun- 
try and  remained  four  months.  In  July,  1808. 
while  Mr.  McCulloch  was  Secretary  of  the  Treasury, 
the  claim  was  presented  to  the  Treasury  Depart- 
ment, and  rejected  by  the  Comptroller  in  Septem- 
ber of  the  same  year.  March,  lo70,  Mr.  McCulloch 
having  been  succeeded  by  Mr.  Boutwell,  the  de- 
mand was  renewed  before  the  Treasury,  but  no  ac- 
tion was  taken  thereon  by  that  Department.  March 
2,  1885,  s  formal  demand  was  made  by  the  plaintiff 
to  the  State  Department,  which  was  transmitted 
by  the  head  of  that  Department  to  this  court. 
aeld,  that  the  statute  of  limitations  began  to  run 
November,  1870;  and  it  not  appearing  that  the  claim 
was  before  the  State  Department  prior  to  Itfarcli  2, 
1885,  that  must  be  taken  as  the  date  of  commenc- 
ing suit,  and  that,  therefore,  the  claim  is  barred 
by  lapse  of  time. 

Chief  Justice  Richardson  delivered  the  opin- 
ion of  the  court. 

The  claim  in  this  case  accrued  nearly  thirty 
years  ago,  September  14,  1858,  when  the  claim- 
ant's testator  ceased  ^rformance  of  the  services 
ibr  which  compensation  is  demanded.  The  ac- 
tion was  not  commenced  bv  voluntary  petition, 
but  by  transmission  f^m  the  Secretary  of  State 
under  the  provisions  of  section  1063  of  the  Re- 
vised Statutes. 

l%e  defendants  contend,  amone  other  defenses, 
that  the  court  is  without  Jurisdiction  by  reason 
of  the  statute  of  limitations  (Rev.  Stat.  1069), 
And  have  filed  a  motion  to  dismiss  on  tnat  ac- 
count 

In  lippetf  soase  (100  U.  S.  R,  663)  the  Supreme 
court  say  that  by  the  act  of  1868  (now  Rev. 
Stat,  section  1063)— 

"Authority  was  given  to  the  head  of  any  ex- 
ecutive department, -whenever  any  claim  was 
made  upon  that  department,  ...  to  cause 
such  claim,  with   the   documents  pertaining 


thereto,  to  be  transmitted  to  the  Court  of 
Claims,  to  be  proceeded  in  as  if  originally  com- 
menced by  the  voluntary  action  of  the  claim- 
ant ...  Where  the  claim  is  of  such  a 
character  that  it  may  be  allowed  and  settled  by 
an  executive  department,  or  may,  in  the  dis- 
cretion of  the  head  of  stick  deparlment  be  re- 
ferred to  the  Court  of  Claims  for  final  deter- 
mination, the  filing"  of  the  petition  should  relate 
back  to  the  date  when  it  was  fix*st  presented  to 
the  department  for  allowance  and  settiement 
.  .  .  The  cases  thus  transmitted  for  judicial 
determination  are,  in  the  sense  of  the  act,  com- 
menced against  the  Qovemment  when  the  claim 
is  orip^inally  presented  at  the  department  for 
examination  and  settlement" 

In  Finn's  case  (123  U.  S.  R.,  227)  the  Supreme 
Court  held  that  unless  the  claim  were  presented 
to  the  proper  department  within  six  years  after 
it  accrues  such  aepartment  could  not  give  this 
court  Jurisdiction  of  it  by  transmission  under 
that  act 

The  claimant,  in  avoidance  of  this  bar,  relies 
upon  the  fact  that  his  testator,  f^om  the  year 
1827  until  his  death  in  1881,  was  domiciled  in 
Guatemala,  "  beyond  the  seas,"  and  so  was  ex- 
empted fh>m  the  limitation  of  section  1069  by 
the  proviso  thereof.  But  it  appears  by  Finding 
I  that  the  testator  came  to  this  country  in 
November,  1870,  and  remained  here  some  four 
months. 

It  is  stated  in  Angell  on  Limitations,  section 
196,  and  is  well-settled  and  familiar  law,  that 
the  invariable  construction  which  has  been 
p^iven  to  such  a  proviso  in  statutes  of  limitation 


"  That  where  it  is  incumbent  on  the  plaintiflf 
to  prove  that  he  labored  under  any  disability  he 
must  show  that  it  was  a  continuing  disability 
firom  the  first,  and  that  when  the  statute  has 
once  begun  to  run  no  subsequent  disability  will 
inrpedelt" 

Upon  the  return  of  the  claimant's  testator  to 
this  country  in  1870  the  six  years'  limitation  of 
the  statute  immediately  begnm  to  run,  and  it 
had  run  out  several  years  before  the  making  of 
this  claim  upon  the  State  Department  in  1885. 

The  court  is  therefore  without  jurisdiction  of 
the  case  unless  other  proceedings,  set  out  in  the 
findings,  constitute  such  a  making  of  claim 
against  the  proper  department  withm  six  years 
after  the  testator's  return  as  take  it  out  of  the 
operation  of  the  statutes. 

The  **  proper  department "  referred  to  in  the 
statute  IS  undoubtedly  that  one  in  which  the 
claim  originated  and  to  whose  appropriation,  in 
case  of  payment,  it  is  to  be  charged  (Rev.  Stat. 
3675),  and  it  is  the  head  of  '*  su^  department'' 
who  may  transmit  the  same  to  this  court  when 
made  against  it 

That  question  was  considered  in  one  of  the 
first  cases  referred  to  this  court  under  the  act 
of  1868,  the  Delaware  Steamboat  Company's 
case  (5  C.  Cls.  R^  55).  The  claim  had  been  pre- 
sented to  the  War  Department,  where  it  was 
properly  payable  according  to  the  provisions  of 
the  statute^  now  Revised  Statutes,  section  3673, 
which  apphes  only  to  the  War  and  Navy  Depart- 
ments, it  was  there  disallowed.  The  claimant 
presented  the  same  demand  at  the  Treasury  De- 
partment, where  an  accoimt  was  stated  by  the 
accounting  officers  and  a  balance  found  due  to 
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the  company,  and  the  same  was  forwarded  to 
the  War  Department  for  a  requisition  under  said 
provision.  The  claimant  also  demanded  of  the 
War  Department  that  a  requisition  should  issue 
and  payment  made.  The  Secretary  of  War  re- 
vised to  comply  with  the  requests,  and  thereupon 
he  transmitteci  the  case  to  this  court. 

But  there  are  many  claims  and  demands,  like 
the  one  now  in  suit,  which  are  not  required  to 
be  made  upon  any  other  department  before  pre- ' 
sentation  to  the  Treasury  Department.    The' 
Revised  Statutes,  in  section  236,  provides  that— ; 

"All  claims  and  demands  whatever  by  the 
United  States  or  against  them,  and  all  accounts 
whatever  in  which  the  United  States  are  con- ; 
cemed,  either  as  debtors  or  as  creditors,  shall 
be  settled  and  adjusted  in  the  Department  of  I 
the  Treasury." 

Parties  may  go  directly  to  the  Treasury  De- ! 
partment  if  they  choose  and  seek  payment  in- 
dependently of  any  action  on  their  part  in  the 
department  where  their  claims  originate. 

The  claimant  elected  the  latter  course  and 
pursued  his  remedy  in  the  latter  forum  instead 
of  making  a  claim  against  the  Department  of 
State  untU  1885. 

On  the  30th  of  July,  1868.  the  attorney  for  the 
deceased  presented  his  claim  to  Mr.  McCulloch, 
Secretary  of  the  Treasury,  and  on  the  2d  day  of 
September  following  he  renewed  his  demand  by 
a  letter  to  the  same  Secretary. 

On  the  4th  of  September,  1868,  the  First 
Comptroller,  who  had  jurisdiction  of  the  mat- 
ter, notified  the  attorney  that  the  claimant  had 
"no  legal  claim  against  the  Government." 
This  was  a  rejection  of  the  claim  and  the  end  of 
the  case  in  that  department. 

The  attorney,  on  the  4th  of  March,  1870,  re- 
newed the  demand  by  letter  addressed  to  the 
Secretary,  then  Mr.  Boutwell,  who  had  suc- 
ceeded Mr.  McCulloch,  but  it  does  not  appear 
that  the  case  was  reopened,  nor  that  any  reply 
was  made  to  this  communication,  apparently 
because,  according  to  department  law  and  prac- 
tice, a  case  disposed  of  under  one  Secretary  can- 
not be  reopened  by  his  successor,  except  on  ac- 
count of  newly  discovered  evidence  or  some 
error  apparent  in  the  record.  Jackson's  case, 
19  C.  CIS.  R.,  608;  Rollins  &  Presbrey's  case,  23 
O.  CIS.  R.,  -. 

While  pending  in  the  Treasury  Department 
the  claim  might  have  been  settled  and  paid,  if 
there  were  an  appropriation  applicable  to  it,  or 
it  might  have  been  transmitted  to  this  court  by 
the  Secretary  of  the  Treasuiy,  on  the  certificate 
of  the  Auditor  or  Comptroller,  if  not  upon  his 
own  motion,  under  the  statutes,  independently 
of  the  State  Department.  As  it  was  not  referred 
to  the  Secretary  of  State,  as  the  claim  of  the 
Delaware  Steamboat  Company  was  sent  to  the 
Secretary  of  War  for  requisition  and  payment, 
but  was  rejected,  it  cannot  be  held  to  have  been 
made  upon  the  State  Department  by  the  pro- 
ceedings in  the  Treasury. 

It  was  not  until  fifteen  years  after  the  case 
had  been  disposed  of  in  the  Treasury  Depart- 
ment that  the  eiecutor  of  the  original  claimant, 
who  had  died  in  the  mean  time,  made  formal 
claim  aeainst  the  Dej)artment  of  State  by  a  let- 
ter addressed  to  the  Secretary  March  2, 1885. 
That  letter  was  sent  to  this  court  by  the  head  of 
the  Department  transmitting  the  claim,  and  was 


the  foundation  of  his  action  in  that  regard.  In 
our  opinion  the  presentation  of  it  to  the  Depart- 
ment of  State  was  the  filing  of  the  petition  in 
the  case  now  before  us  within  the  meaning  of 
the  statute  of  limitation  as  interpreted  by  the 
Supreme  Court  in  the  Lippitt  case. 

The  only  previous  connection  tiie  State  De- 
partment had  with  the  matter  was  that  Acting 
Secretary  Hunter  answered  certain  inquiries 
made  by  the  First  Comptroller  in  1868,  which 
had  reference  to  the  claimant's  demand  on  the 
Treasury,  although  in  which  the  claimant's 
claim  was  not  mentioned,  and  that  in  1870  Sec- 
retary of  State  Fish  furnished  to  the  claimant's 
counsel  information  asked  for  by  him  for  use 
before  the  Comptroller,  as  stated  in  his  letter  of 
inquiry. 

It  is  evident  from  the  findings  that  it  was 
never  understood  by  the  parties — t>he  claimant 
and  those  representmg  him  on  the  one  side  and 
the  officers  of  the  State  Department  on  the 
other — that  the  claim  was  ever  presented  to  that 
Department  for  settlement  and  payment  until 
demand  was  made  by  the  claimant's  attorney 
March  2,  1885.  It  is  not  to  be  presumed  that 
the  State  Department  would  have  held  such  a 
claim  under  advisement  for  fifteen  years,  nor 
that  the  claimant  would  have  let  it  so  remain 
without  at  least  an  inquiry  for  so  long  a  period. 

The  petition  must  be  dismissed. 
« ^•^« 

Supreme  Conrt  of  the  District  of  Columbia* 

GENERAL  TERM. 

Rbportbd  by  Franklin  H.  Mackbt. 

MARGARET  CAPRON,  Executrix, 

V. 

A.  B.  CAPRON  Et  Al. 
No.  10,666.    Equity. 
Decided  April  2,  1888. 
The  Chief  Justice  and  Justices  Cox  and  Jambs 
sitting. 

1.  Where  a  legacy  is  given  to  the  legatee,  or,  in  case 
of  his  death,  to  his  heirs,  the  legacy  does  not  lapse 
by  the  death  of  the  legatee  during  the  life  of  the 
testator,  but  will  go  to  the  heirs. 

2.  A  bequest  of  **  ray  Government  bonds,"  **  my 
consols,'*  &c.,  is  a  specific  legacy,  and  if  the  tes- 
tator disposes  of  the  bonds  or  consols  in  his  life- 
time the  legacy  is  adeemed. 

3.  But  a  l>oquest  simply  of  **  Government  bonds  '*  or 
other  described  securities  is  a  pecuniary  legacy  to  • 
be  provided  for  by  the  application  of  so  mash 
money  for  their  purchase ;  and  it  makes  no  differ- 
ence whether  at  the  time  of  the  bequest  or  after- 
ward the  testator  owns  or  does  not  own  the  par- 
ticular securities  he  speaks  of. 

4.  Where  the  testator  bequeaths  to  his  widow  for  life 
the  interest  of  a  sum  of  money  out  of  his  estate,  the 
principal,  upon  her  death,  to  A  and  B,  and  the 
widow  elects,  instead,  to  t^ike  her  distributive  share 
under  the  law,  A  and  B  become  entitled  to  the 
payment  of  the  principal  remaining  immediately, 
and  are  not  postponed  to  the  time  of  her  death. 

6.  If,  after  payment  of  the  widow's  distributive 
share,  the  amount  of  the  estate  remaining  is  not 
sufficient  to  satisfy  all  the  legacies  in  fuU  they 
must  abate  pro  rata. 

Statement  op  the  Case. 
Bill  in  equity  filed  by  an  execatrix  to  obtain 
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the  oonstaruction  of  a  will.    Certified  to  the 
General  Term  for  hearing  in  the  first  instance. 

The  case  was  heard  upon  an  agreed  statement 
of  &ct8,  which  was  as  follows : 

"  Horace  Capron  died  at  Washington,  22d  of 
February,  1885,  leavine  a  widow  (Margaret), 
two  sons  of  fUll  age  (Albert  B.  and  Osmond  J.), 
and  two  granddaughters,  children  of  Elizabeth, 
a  daughter,  who  died  in  his  lifetime,  viz.,  Mrs. 
Rider  and  Mrs.  Russell,  both  now  married. 

"  General  Capron,  while  in  the  employ  of  the 
Government  of  Japan,  executed  his  will  at  Tokio, 
18th  of  May,  1874,  At  this  date  he  owned  $12,800 
in  Government  registered  bonds  of  the  United 
States,  of  the  loan  of  1867,  bearing  interest  at 
6  per  cent.  He  added  to  this  investment 
until  30th  of  July,  1876,  when  he  owned  $18,800 
of  such  registered  bonds.  In  November,  1877,  he 
held  $3,600  registered  bonds  of  the  loan  of  1881, 
bearing  5  per  cent,  interest  August  11,  1876, 
he  began  to  dispose  of  these  securities,  and  by 
29th  of  November,  1878,  he  had  no  longer  any 
registered  Government  bonds,  nor  did  he  ever 
afterward  own  any. 

**The  will  was  duly  probated  and  the  widow 
qualified  as  executrix.  The  inventory  shows 
that  at  the  time  of  his  decease  the  testator 
owned  a  note  of  $12,000,  secured  by  a  deed  of 
trust,  a  certain  indeotedness  of  his  son  Albert 
for  money  loaned,  a  collection  of  Japanese 
curios  (thought  to  be  worth  $10,000  if  advan- 
tageously disposed  of),  a  library,  and  some  per- 
sonal effects. 

**  Osmond  Capron  lives  in  Illinois  and  is  blind. 
Owing  to  this  infirmity  he  has  not  supported 
himself,  but  has  received  a  sum  regularly  fi-om 
his  father  for  board  and  clothing,  which  has  been 
continued  temporarily  by  the  executrix  at  $26  a 
month. 

"  The  widow,  having  waived  the  provisions  of 
the  will,  has  received  a  third  of  the  ready  money 
available  for  distribution  under  the  law,  leaving 
a  balance,  stated  at  $6,821.43,  and  the  curioa  to  be 
disposed  of." 

The  material  parts  of  the  will  are  given  in  the 
opinion  of  the  court. 

Prank  W.  Hackbtt  for  complainant. 
Bd^abds  &  Babnard  for  defendants. 

Mr  Justice  Cox  delivered  the  opinion  of  the 
court. 


E' 

m 


The  bill  in  this  case  was  filed  by  Margaret 
Capron,  widow  and  executrix  of  Horace  Ca- 
ron,  askine  the  court  to  construe  the  will  of 
ler  husband.  The  provisions  of  the  will  we  are 
called  upon  to  consider  are  as  follows : 

"  It  is  my  will  that  the  income  from  $16,000  in 
registered  Government  bonds  of  the  United 
States  shall  be  subject  to  the  order  and  at  the 
disposal  of  my  beloved  wife  Mar^paret  during 
her  natural  life,  subject  to  a  condition  herein- 
after to  be  named." 

A  fhrther  provision  is : 

*'It  is  also  my  will  that  on  the  demise  of  my 
beloved  wife  Margaret  or  in  the  event  she 
should  marry  again  the  bonds,  of  the  United 
States  Gk>vemment  set  apart  for  her  benefit  in 
this  will  shall  revert  in  equal  amounts  to  my 
son  Albert  and  my  daughter  Elizabeth,  or  their 
heirs  in  case  of  ti^e  death  of  either  my  son  or 
daughter.'^ 


Then  thia  fhrther  provision  : 

"It  is  also  my  will  that  the  income  from 
$6,000  in  Government  registered  bonds  of  the 
United  States  shall  be  set  apart  and  appropri- 
ated for  the  maintenance  and  support  of  my 
Eoor,  unfortunate  son  Osmond  during  his  natui^l 
fe,  the  interest  to  be  collected  and  disbursed 
under  the  direction  of  his  brother  Albert,  who 
I  intrust  with  this  delicate  duty,  with  the  full 
hope  that  it  will  be  faithfully  done  for  the 
greatest  comfort  of  his  poor  brother. 

*•  It  is  further  my  will  that  in  the  case  of  my 
son  Osmond  dying  without  issue  the  United 
States  bonds  set  apart  for  his  use  shall  revert 
back  to  my  son  Albert  and  daughter  Elizabeth 
in  the  same  manner  as  in  the  case  provided  for 
those  to  my  wife." 

In  other  words,  there  was  a  life  interest  in 
$15,000  given  to  the  wife  in  fhll  of  her  interest  in 
the  estate,  with  the  exception  I  shall  presently 
mention,  and  a  life  interest  in  $6,000  given  to 
the  son  Osmond  ;  with  a  future  interest  in  both 
funds  to  the  son  Albert  and  daughter  Elizabeth, 
after  the  deaths  of  the  widow  and  Osmond. 
The  daughter  Elizabeth  died  during  the  lifetime 
of  the  testator,  but  there  is  a  provision  in  the 
wUl  which  prevents  her  legacy  from  lapsing,  be- 
cause it  says  it  shall  revert  **  to  my  son  ^bert 
and  dauehter  Elizabeth,  or  their  heirs  in  case  of 
the  death  of  either  my  son  or  daughter. ^^  So  that 
the  representatives,  the  next  of  kin,  it  being 

Sersonal  property,  are  the  successors  to  the 
augh tor's  share. 

There  is  one  other  provision  of  the  will  to  be 
noticed : 

"  Of  the  many  curios  collected  in  Japan  I  de- 
sire my  beloved,  wife  to  take  such  as  she  most 
desires  to  keep  for  her  own  special  use,  and  that 
she  will  divide  the  remaining  articles  between 
my  son  Albert  and  my  daughter  Elizabeth,  now 
Mrs.  Q.  Q.  Mayo  ;  and  I  feel  well  assured  that 
my  good  wife  will  do  exact  and  impartial  jus- 
tice." 

As  to  the  share  of  these  curios  given  to  Mrs. 
Mayo  there  is  a  lapse  of  that  legacy.  There  is 
no  provision  that  in  case  of  her  death  it  shall 
go  to  her  representatives.  So  that  that  becomes 
a  part  of  the  general  estate,  to  be  disposed  of 
according  to  the  residuary  clause  in  the  codicil. 

The  first  question  presenting  itself  is,  whether 
these  legacies  are  specific  legacies,  or  what  the 
law  calls  general  or  pecuniary  legsicies ;  that  is, 
were  they  bequests  of  so  many  United  States 
bonds  owned  by  him  specifically  or  were  they 
bequests  of  so  much  money  to  be  laid  out  in 
Government  bonds?  The  question  is  very  ma- 
terial, for  this  reason :  At  the  time  the  will  was 
executed,  the  testator  was  the  owner  of  some 
$12,800  of  Gk>vemment  bonds,  and  he  afterward 
acquired  others,  swelling  the  amount  to  $18,800. 
But  before  his  de&th  he  disposed  of  the  whole 
of  them,  so  that  when  he  died  he  did  not  own 
any  Government  bonds,  if  these  are  to  be 
treated  as  specific  bequests  of  the  bonds  he 
owned,  the  legacies  adeemed  or  revoked  by 
operation  of  law. 

On  the  other  hand,  if  these  are  to  be  consid- 
.ered  bequests  of  so  much  money  to  be  laid  out 
in  Government  bonds,  then  the  legacies  are  not 
affected  by  the  disposition  made  by  the  testator 
in  his  lifetime  of  the  bonds  that  he  ovmed  at  the 
time  the  will  was  executed  or  afterward  ac- 
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Suired,  and  the  legacies  must  be  paid  if  the  oon- 
Ition  of  his  estate  permits  it. 
We  are  of  opinion  that  these  are  what  the  law 
calls  general  or  pecuniary  legacies.  The  law 
seems  to  be  very  clear,  that  when  a  testator  be- 
queaths "my  Government  bonds,"  **mv  con- 
sols," &c.,  the  legacy  is  specific,  and  if  the  tes- 
tator disposes  of  them  in  his  lifetime  the  legacy 
becomes  inoperative  as  to  those. 

On  the  other  hand,  if  the  will  bequeaths  Gov- 
ernment bonds  or  consols,  that  is  a  pecuniary 
legacy.  If  it  bequeaths  $10,000  of  consols  or 
bonds  of  any  description,  that  means  that  that 

groperty  is  to  be  provided  for  out  of  his  estate 
y  tne  application  of  so  much  money  as  may  be 
necessary  to  do  it. 

It  is  to  be  remarked  that  this  interpretation 
of  the  legacy  is  not  affected  by  the  fact  that,  at 
the  time,  the  testator  owned  the  very  kind  of 
securities  he  speaks  of.  It  is  a  direction  that 
out  of  his  estate,  whether  he  owns  the  securities 
at  the  time  or  not,  it  shall  be  provided  for  by 
the  moneys  that  he  leaves.  Of  course  if  he 
has  securities  they  can  be  applied ;  if  not, 
money  may  be  applied  to  the  purchase  of  them. 
It  does  not  make  any  difference  whether  he  had 
the  securities  at  the  time  of  making  the  will  or 
acquired  them  between  that  time  and  the  date 
of  his  death,  or  never  had  them  at  all.  If,  by  the 
terms  of  the  will,  the  bequest  is  a  pecuniary  or 
general  legacy  it  must  be  paid  by  tne  executor, 
whether  there  are  securities  in  the  estate,  of  the 
kind  denominated  in  the  will,  or  not. 

Of  course,  the  case  would  be  still  stronger  if 
the  testator  did  not  own  the  securities  described 
and  which  he  undertakes  to  bequeath ;  and  that 
consideration  is  applicable  to  this  case,  because 
the  testator,  at  the  time  the  will  was  executed, 
owned  |12,800  of  Government  bonds  and  under- 
took to  dispose  of  $21,000: 

Another  circumstance,  however,  has  inter- 
vened, which  breaks  up,  to  some  extent,  the 
scheme  of  the  will.  The  will  bequeaths  the  in- 
terest of  $15,000  to  the  wife,  in  llill  of  all  her 
claims  upon  the  estate,  with  the  exception  of 
the  curioSj  flrom  which  she  was  authorized  to 
make  a  selection.  But  the  widow  renounced  the 
provision  made  for  her  in  the  will  and  chose  to 
stand  upon  her  legal  right  and  take  one-third, 
in  specie,  of  the  whole  personal  estate.  The 
consequence  of  this  can  best  be  illustrated  by 
supposing  that  the  amount  of  monev  left  by  the 
testator  was  Just  enough  to  provide  for  these 
two  legacies— that  is,  $15,000  for  one  and  $6,000 
for  the  other.  The  first  consequence  of  this 
step  by  the  widow  is  that,  having  taken  out  of 
the  flfbeen-thousimd-dollar  fVind  everything  she 
is  entitled  to,  the  remainder  becomes  the  abso- 
lute property  of  the  son  Alfred  and  the  daughter 
Elizabeth.  There  is,  therefore,  no  occasion  for 
deferring  payment  to  them  until  the  widow's 
death,  and  it  becomes  payable  to  them  imme- 
diately. 

The  other  consequence  is,  that  if  enough  is 
not  left  of  the  personal  property  to  pay  the  two 
legacies  in  ftill,  they  must  abat^  in  proportion, 
and  the  widow  would  be  entitled  to  take  $5,000 
out  of  the  fifteen-thousand-dollar  legacy  and 
$2,000  out  of  the  six-thousand-dollar  legacy. 
The  balance,  $10,000,  fh)m  the  first  legacy 
would  have  to  be  given  to  Alfred  and  Eliza- 
beth, and  the  balance  of  the  next  legacy,  $4,000, 


would  have  to  be  invested  for  the  benefit  of  the 
son  Osmond. 

We  are  not  advised  exactly  of  the  condition 
of  the  entire  estate.  If  the  condition  of  the  es- 
tate admits  it  the  whole  $15,000,  which  was  be- 
queathed to  the  wife  for  life,  with  remainder  to 
Albert  and  the  dauehte^  would  be  payable  to 
theuL.  and  $6,000  should  be  invested  for  the 
benent  of  the  son  Osmond.  If  the  estate  is  not 
sufficient  to  pay  in  fUll,  then  it  would  have  to 
be  divided  into  two  parts,  bearing  the  ratio  of  6 
to  15.  The  sum  represented  by  the  latter  would 
be  payable  immediately  to  Albert  and  his  nieces. 
The  sum  represented  by  the  former  would  have 
to  be  invested  for  the  benefit  of  Osmond. 

One-third  of  the  curios  bequeathed  to  Mrs. 
Mayo  become  also  available  for  the  payment  of 
these  le&^cies  if  there  is  not  sufficient  from  the 
rest  of  the  estate  to  pay  tbem  in  ftilL 

That  is  about  all  we  can  say  at  present  without 
frirther  information  with  regard  to  the  estate. 

■  <•>  » 

NOTES  OP  OASES. 

Insurance  Policy— Constkuction  op  Con- 
dition IN. — A  policy  of  insurt^nce  contained  a 
condition  that  if  the  property  insured  should  be 
encumbered  after  the  date  of  the  policy  and 
the  assured  should  neglect  or  fail  to  give  a  writ- 
ten notice  thereof  to  the  company,  ai\d  to  ob- 
tain a  written  consent  to  a  continuance  of  the 
policy,  the  insurance  should  be  void  and  of  no 
efl'ect.  A  loss  having  occurred  under  the  policy, 
the  company  defended  on  the  ground  that  after 
the  date  of  the  policy  a  judgment  had  been  en- 
tered upon  the  official  bond  of  the  Insured  as 
treasurer  of  a  certain  association  by  notice  of  a 
warrant  of  attorney  thereto  annexed.  The 
plaintiff  offered  evidence  to  show  that  the  bond 
nad  been  given  by  him  upon  the  express  condi- 
tion that  it  was  not  to  be  entered  up,  and  that 
the  entering  up  was  done  in  bad  fidU^  in  breach 
of  that  condiaon.  without  the  knowledge  and 
consent  of  plaintiff,  who  in  accordance  had 
foiled  to  notify  the  insurance  company.  The 
evidence  was  admitted  in  the  trial  court.  HelcL 
that  the  clause  in  the  policy  was  a  covenani 
against  encumbrances,  and  that  it  was  immate- 
rial whether  the  plaintiff  had  actual  knowledge 
of  encumbrances  or  not.  He  was  bound  to  know 
of  them,  havine  covenanted  against  them^  and 
therefore  the  evidence  was  improperly  admitted. 
Penna.  Mutual  Fire  Ins.  Co.  v.  Schmidt,  S.  O. 
Penna.  

Liability  op  Municipal  Oorpobation  fob 
Injury,— Patrick  Kellev  kept  a  tavern  on  Mar- 
ket street,  in  the  city  of  Philadelphia.  On  the 
pavement  in  front  of  his  tavern,  close  to  the 
curbstone,  he  had  piled  a  number  of  empty  ale 
and  beer  half-barrels.  The  barrels  were  placed 
on  their  ends,  and  on  top  of  the  first  row  another 
row  was  placed,  making  them  two  barrels  high. 
There  was  an  awning-post  in  fh>nt  of  the  tav- 
ern, and  near  the  barrels,  up  which  the  seven- 
year-old  son  of  the  pkdnUff'^was  climbing  and 
sliding  down.  While  at  the  top  of  the  post  his 
hands  slipped  and  he  fell  into  the  gutter.  One 
of  the  barrels  became  dislodged  from  its  place 
in  some  way,  and,  foiling  on  the  boy's  breast^ 
killed  him.  His  mother  brought  her  action 
against  the  citv,  alleging  that  as  the  city  pro- 
hibited by  ordinance  the  piling  of  the  barrels  on 
the  sidewalk  it  was  its  duty  to  have  them  re- 
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moved,  and  not  having  done  so,  it  was  liable  to 
the  plaintiff  for  Uie  death  of  her  son.  The  court 
held  that  she  had  no  cause  of  action  ;  that  the 
boy's  death  was  occasioned  exclusively  by  his 
o\>m  wantonly  reckless  act  of  climbing  up  and 
sliding  down  the  awning-post,  and  that  his  fall 
was  not  due  to  any  ordinary  use  of  the  sidewalk 
as  a  public  highway ;  that  the  awning-post  was 
a  perfectly  lawftil  structjire,  such  as  are  in  use 
in  all  parts  of  the  city,  and  that  it  would  be 
establishing  a  rule  of  Uability  never  vet  heard 
of  to  hold  the  city  responsible  for  tne  conse- 
quences of  the  reckless  antics  of  all  the  children 
who  chose  to  make  these  structures  a  means 
of  amusement  or  adventurous  exercise;  that 
the  presence  of  the  barrels  was  not  the  cause  of 
the  mjury.    Gkiughan  v.  The  City  of  Phila.,  S.  0. 

Penna.  

Malioe— Gross  Nbolioencb— Exemplary 
Damaobb. — ^In  Philadelphia  Traction  Company 
V.  Orbann,  S.  C.  Penna.,  February  27,  1888,  the 
&cts  were  as  follows :  Orbann,  who  was  a  news- 
boy, engaged  in  selling  newspapers,  boarded  one 
of  the  company 'scars.  The  usage  of  the  company 
was  to  permit  newsboys  on  their  cars  without 
objection.  Orbann  testified  as  follows :  "  There 
were  two  cars  coupled  together,  and  I  Jumped 
on  the  first  one.  I  hallooed  out  nov  papers, 
and  it  was  pretty  near  Third  street.  There  was 
a  wagon  coming  along.  I  did  not  want  to  jump 
off  for  fear  the  wagon  would  run  over  me ;  1 
stood  on  the  bottom  step.  People  wanted  to  get 
on ;  the  conductor  shoved  me  on  the  arm  and 
turned  me  round,  and  I  fell  between  the  two 
cars ;  I  fell  on  the  ground  on  my  side,  I  think, 
near  the  track— between  the  track  and  the 
crossing,  I  guess.  I  fell  between  the  two  wheels. 
I  was  standing  like  this  [indicating]  on  the  bot- 
tom of  the  step,  and  he  pushed  me  like  this 
[indicating},  and  I  turned  right  around  and  fell 
between  the  two  cars.  It  was  the  hind  car  that 
ran  over  me."  Held^  that  while  in  actions  against 
corporations  for  injuries  received  througn  the 
negligence  of  their  servants  exemplary  damages 
mBY  be  recovered  when  the  injuries  are  wanton 
and  malicious  or  are  inflicted  m  a  g^^ss  or  out- 
rageous manner,  whether  the  act  was  pre- 
viously authorized  or  subsequently  ratified  by  the 
corporation  or  not :  yet  the  &ct8  in  this  case,  as 
narrated  by  the  aefendant  in  error,  did  not 
Justify  the  submission  to  the  Jury  of  the  ques- 
tion of  exemplary  damages.  Compensation 
only  could  be  recovered. 

Book  Notice. 

lottiaity,  its  Classification,  Diagnosis,  and  Treatment. 

Bj  B.  C.  Spitzka,  M.  D.     Price,  $2.75. 
A  Manual  of  Medical  Jurisprudence,  with  Special 

Reference  to  Diseases  and  Injuries  of  the  Nervous 

System.     By   Allan  McLane   Hamilton,    M.    D. 

Price,  $3.75. 

We  have  received  fh>m-^the  publisher,  E.  B. 
Treat,  771  Broadway,  New  York,  the  above  re- 
cent publications,  to  which  we  desire  to  call  the 
attention  of  our  readers.  It  is  unnecessary  to 
dweU  upon  the  importance  of  an  accurate 
knowledge  of  these  subjects  to  legal  ^practi- 
tioners.  Questions  are  arising  every  day  in  the 
multifarious  concerns  of  life  which  involve  the 
mental  capacity  of  the  participants  in  one  way 


or  another  and  which  ultimately  find  their  way 
into  the  courts  for  solution.  The  cases  are  like- 
wise numerous  wherein  counsel  must  elicit 
fh>m  medical  experts  or  medical  attendants 
testimony  upon  the  mental  or  phvsical  condi- 
tion of  testators,  persons  receiving  injuries,  &c., 
which  requires  an  intimate  and  somewhat  tech- 
nical knowledge  of  symptoms  in  order  to  prop- 
erly and  clearly  present  the  case  to  the  jury. 
These  works  are  by  eminent  New  York  physi- 


cians, and,  although  not  professing  to  be  writ- 
ten as  complementary  treatises,  tney  may  be 
called  companion  volumes,  not  only  by  reason 


of  their  mechanical  and  external  similarity,  but 
also  because  of  the  light  thev  throw  on  each 
other.  We  can  recommend  these  volumes  as 
instructive  and  readable,  written  with  evident 
care,  and  nothing  asserted  that  is  not  fortified 
by  abundance  of  illustrations.  The  books  are 
octavo,  stoutly  andhandsomely  bound  in  cloth. 


THE  COURTS. 


Supreme  Court  of  the  United  States. 

April  21. 
Isaac  H.  Ford,  of  Washinffton,  D.  C:  Tilton  Davis,  of  St. 
Louis,  Mo.;  W.  P.  Taulbee.  ofSalyersTllle,  Ky..  and  Benjamin 
Barker,  jr.,  of  New  York  city,  were  admitted  to  practice.     . 

206.  Kelly  and  Alexander  v.  The  Mayor,  &c.,  of  the  Town 
of  Milan.    Judgment  aflirmed  with  costs. 

207.  Norton  v  The  Mayor,  Ac.,  of  the  Town  of  Dyersbnrg. 
Judgment  affirmed  with  costs. 

1888.  The  United  States  t.  The  State  of  Louisianna.  Ap- 
peal from  the  Ck>urt  of  Claims.  Judgment  reversed  and  cause 
remanded  with  a  direction  to  enter  a  judgment  in  fkvor  of 
the  United  SUtes. 

148.  Blacklock  et  al.  V.  Small  et  al.  Decree  reversed ;  costs 
in  this  court  to  be  paid  by  the  appellants. 

22&.  Fomcrook  v.  Boot.    Decree  affirmed  with  costs. 

210.  The  Peoria  and  Pekin  Union  B.  Co.  v.  The  Chicago, 
Pekin  and  Southwestern  B.  Co.    Decree  affirmed  with  costs. 

193.  Smith  y.  Countv  Commissioners  of  Bourbon  Co., 
Kans.    Decree  dismissing  the  bill  generally  reversed. 

228.  Marye  v.  The  B.  and  O.  B.  Co.  Decree  affirmed  with 
costs. 

1384.  The  United  States  v.  Irwin  et  aL  Judgment  reversed 
and  cause  remanded. 

1385.  The  United  States  v.  Perry  et  al.  Judgment  reversed 
and  cause  remanded. 

218.  The  Missouri  Pacific  B.  Co.  ▼.  Mackey.  Judgment  af- 
firmed with  costs. 

202.  The  Minn,  and  St.  L.  B.  Co.  v.  Herrick.  Judgment 
affirmed  with  coeUi, 

213.  Lawrence  et  al.  v.  Merritt.  Judgment  affirmed  with 
costs. 

216.  Gleason  v.  The  District  of  Columbia.  Appeal  firom  the 
Court  of  Claims.    Judgment  affirmed. 

07C  Whitbeck  v.  The  Mercantile  Nat.  Bank,  Ac.  Decree 
affirmed  with  costs. 

1888.  The  United  States  v.  Bailee,  Ac  Judgment  affirmed 
by  a  divided  court. 

1878.  The  District  of  Columbia,  appellant,  v.  Wm.  C.  Mur- 
dock. 

1879.  Wm.  C.  Murdock,  appellant,  v.  The  District  of  Co- 
lumbia. Appeals  from  the  Court  or  Claims.  Judgment  af- 
firmed by  a  divided  court. 

Il4t».  Asher  V.  The  State  of  T^zas.  Motion  to  advance 
granted. 

1414.  Frands  v.  The  United  States.  Motion  for  a  writ  of 
certiorari  submitted. 

1111.  Lent  et  al.  v.  Tillson,  tax  collector,  Ac.  Motion  to 
dismiss  or  affirm  submitted. 

1.  Downs  V.  Hubbard,  administrator.  Ac.    Argued. 

1899.  'rhe  United  States  v.  Lacher.    Argued. 

1411.  Mahon  v.  Justice,  jailer  of  Pike  County,  Kentucky. 
Argument  continued. 

Supreme  Court  of  the  District  of  Columbia* 

GENERAL  TERM. 

April  21. 
Walker  A  Simmons  v.  The  District  of  Columbia.    Certain 
assessments  quashed.    Opinion  by  Justice  Cox. 

Cook  V.  Trotter.  Mandamus  denied.  Opinion  by  Chief 
Justice  Bingham. 
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IN  EQUITY.— New  Soits. 

April  17. 

11113.  Nettie  Ashton  v.  Geo.  W.  Ashton.  For  divorce. 
Com.  sol.,  C.  Canington. 

11114.  Louisa  Tudy  v.  Michael  J.  Colbert  et  al.  Creditor's 
bill  and  to  sell  part  of  lot.    Com.  sol.,  W.  A.  Cook. 

April  18. 

11115.  Thaddeus  Bean  v.  Homer  Campbell.  Specific  pei> 
formance.    Com.  sol.,  T.  F.  Miller. 

11116.  Augustus  W.  Dally  v.  Rachiel  Daily.  For  divorce. 
Com.  sol.,  H.  T.  Wis  well. 

April  19. 

11117.  Frederick  Housam  v.  Annie  Dwyer.  Ii\junction  for 
conveyance.    Com.  sol.,  C.  Storrs. 

11118.  Mattie  W.  Brown  v.  David  H.  P.  Brown.  For  di- 
vorce.   Com.  sol.,  D.  W.  Olassie. 

11119.  Emma  Johnson  v.  John  H.  Cook  et  al.  Com.  soU 
F.  T.  Browning. 

April  20. 

11120.  Mattie  S.  Whitney  v.  Chas.  C.  Duncanson.  Injunc- 
tion to  restrain  sacrifice  of  goods  and  chattels.  Com.  sols., 
Morris  &  Hamilton.  , 

11121.  Robert  McLean  v.  John  H.  Gibson.  To  enforce  me- 
chanic's Uen.    Com.  sols.,  Newton  &  Lavender. 

11122.  Harvey  Spalding  v.  District  of  Columbia.  To  de- 
clare Aree  of  tax  hen  for  taxes  assessed  prior  to  Sept.  9, 1875. 
Com.  sol.,  W.  Willoughby. 

11123.  Same  v.  Same.  To  declare  exemption  ftom  tax  lien. 
Com.  sol.,  Same. 

11124.  Lena  Glyder  v.  Morris  Glyder.  For  divorce.  Com- 
sol.,  E.  A.  Newman. 

April  21. 

11125.  Thomas  T.  Keane  v.  Bridget  Burns.  Specific  per- 
formance and  conveyance.    Com.  sol.,  M.  J.  Colbert. 

11126.  Sandiford  M.  Waters  v.  John  H.  McDaniel.  To  en- 
force mechanic's  lien. 

11127.  Samuel  Bruce  v.  Louisa  Bruce.  For  divorce.  Com. 
iol.,  E.  C.  Weaver. 

11128.  Rosina  M.  Parnell  v.  Nannie  L.  Smith  et.  al.  To  for- 
cloee  mortgage  and  to  sell  part  of  lot.  Com.  sols.,  Edwards 
&  Barnard. 

11129.  John  Fynam  v.  Mary  Brown.  To  divest  and  rest 
title  to  lot.    Com.  sols..  Brook  and  Darlington. 


CIRCUIT  COURT.— New  Suits  at  Law. 

April  14. 

28591.  Wm.  L.  Lyon  et  al.  ▼.  Elizabeth  Riley.  Account, 
$590.16.    PlfiTs  attys,  Birney  &  Bimey. 

58592.  Samuel  B.  Sexton  et  al.  v.  Elizabeth  Riley  et  al. 
Notes  and  account  $597.38.    Plfl's  attys.  Same. 

28593.  Will  A.  Johnson  v.  Louise  H.  Patterson.  Damages, 
$1,000.    Plff^  attys,  Cook  and  Cole. 

28591.  Greenburg  Solomon  v.  Mrs.  Sarah  Coates.  Eject- 
ment.   Plffs  attys,  Same. 

Anril  16. 

28596.  Hermon  A.  Seligson  v.  Samuel  Gassenheimer. 
Notes,  $272.85.    Plffs  atty,  E.  H.  Thomas. 

2a596.  Benj.  Githens  et  al.  v.  Julius  Vogel.  Notes,  $101.48. 
puis  attys.  Cole  &  Cole. 

28597.  Henreita  C.  Metzerott  v.  Wm.  P.  Marr.  Replevin. 
Plflfe  atty,  W.  K.  Duhamel. 

April  17. 

28598.  Bennie  C.  McQuay  v.  The  B.  and  P.  R.  R.  Co. 
Damages,  $4,960.  Plfib  attys,  Maddox,  and  Edwards  &  Barn- 
ard. 

April  18. 

28599.  Geo.  S.  Rhodes  et  aL  v.  The  Wash.  G^as-Light  Co. 
Damages.  $20,000.  I^fis  attys,  Carrington,  Williamson  and 
Sheppard. 

28600.  Walter  Fernandls,  Jr.,  v.  Philip  M.  Snowden  et  »1. 
Note,  $225.    Plffs  aUy,  A.  C.  Bradley. 

April  19. 

28601.  James  G.  Wilmarth  et  al.  v.  John  A.  Gray  et  al. 
Judgment  of  Justice  Harper,  $53.31. 


PROBATE  COURT.-^uBtice  Cox. 

April  20. 

Estate  Robert  M.  Miller.  Letters  of  administration  issued 
to  Ann  Miller;  bond,  tt,000. 

Estate  John  Drill.  Letters  testamentary  issued  to  Mary 
Ann  Drill ;  bond,  $100. 

Estate  Amelia  M.  Green.  Letters  testamentary  issued  to 
Wm.  Burris;  bond,  $500. 

Estate  Margaret  Campbell.  Order  of  publication  return- 
able May  18, 1888. 

Martha  Jane  Wright.    Order  of  reference  to  examiner. 

Estate  John  A.  W.  Waters.  Will  admitted.  Letters  testa- 
mentary issued  to  Margaret  T.  Waters ;  bond,  $1,000. 

Estate  Ellen  French.  Order  granting  letters  of  adminis- 
tration to  Wm.  Britt:  bond,  $4,000. 

Estate  Jonathan  Kirkwood.    Will  ffled. 

Estate  Selby  B.  Scaggs.    Will  aied. 


Eli^beth  C.  Wright,  guardian.    Order  approved;  bond. 

Estate  Ann  Jones.  E.  J .  Turley  appointed  guardian :  bond, 
$6j000. 

Estate  Michael  R.  Combs.    Order  for  partial  distribution. 

Estate  Joseph  L.  Johnson.  Letters  testamentary  issued  to 
executrix;  bond,  $400.  . 


Rule  of  Court. 

RuUi  20.  *  *  •  *  Hereqtter  aH  noHoes  which  relaie  to 
prooeedingt  in  the  Supreme  Ooturt  qf  the  District  of  Oolumbitu 
the  publicaHon  of  timich  is  required  by  law  or  by  rules  of 
Courts  or  by  any  order  of  Court.  BhcM  be  published  in  Thb 
Washington  Law  Rbportbb,  during  the  Ume  required  by 
lato^  in  addition  to  any  other  papers  which  may  be  specially 
ordered  or  which  may  be  selected  by  the  parties. 


Cegai  Notices. 


THIS  la  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Colombia,  bath 
obtained  flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  personal  estat«  of  Amelia  M.  Green,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  havina^  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20th  day  of  April 
next ;  they  may  otherwise  by  law  be  excluded  firom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  April,  ^888. 

WM.  BURRIS.  Elc'r,  cor.  7th  and  F  sts.  n.  w. 

17    No.  3021.    Ad.  D.  14.    J.  T.  CuU,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained ftt>m  the  Supreme  Court  of  the  District  of  Columbiil, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Charles  H.  Wright, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  13th  day  of  April 
next ;  they  may  otherwise  by  law  be  excluded  firom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  April,  1888. 

ELIZABETH  C.  WRIGHT,  Adm%  741  Uth  st.  8.  e. 

17    No.  3055.    Ad.  D.  14.    J.  T.  Cull,  Hroctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Businesi. 

April  20th,  1888. 

In  the  case  of  Julia  C.  Buker,  Executrix  of  James  W. 

Buker.  deceased,  the  Executrix  aforesaid  has,  with  the  ap- 

Sroval  of  the  Court,  appointed  Friday,  the  18th  day  of 
[av,  A.  D.  1888,  at  1  o^clock  p.  m.,  for  making  pavment 
and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residTue  are  hereby  notic 
fled  to  attend  in  persoiT  or  by  agent  or  attorney  duly 
authorized^  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Executrix  will  take  the  benefit  of 
the  law  a^inst  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  fcnr 
three  weeks  in  tne  Washington  Law  Reporter  previous  to  the 
said  day. 

Test :  DORSET  CLAGETT,  Register  of  WUls. 

17    No.  2572.  Ad.  D.  13.  G.  P.  Conger,  47  Corcoran  BuUding. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Businesa. 

April  24th,  1888. 

In  the  case  of  Moses  Colman,  ir.,  Administrator  of  Henry 
Colman,  deceased,  the  Administator  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  25^  day 
of  May,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Administrator  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  iSaw  Reporter  previous  to 
the  said  day. 

Test :  DORSET  CLAGETT,  Reffiater  of  WiOM, 

17   No.  2662.    Ad.D.  18.    Leon  Tobriner,  Proctor. 
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ttqal  Noticed. 


THIS  IB  TO  GIVE  NOTICE, 

That  the  subecriber,  of  the  District  of  Colmnbia.  hath 
obtained  ftom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Speciai  Term  for  Orphans*  Court  business, 
Letters  Testamentary  on  the  personal  estate  of  Peter 
Campbell,  late  of  the  District  of  Columbia,  deceased. 

AD  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  14th  day  of  April 
next;  they  may  otherwise  by  law  be  excluded  Arom  all  bene- 
fit of  the  REdd  estate. 

Qiren  under  my  hand  this  14th  day  of  April,  1888. 

T.  E.  WAGOAMAN,  Ex^,  917  F  St.  n.  w. 

17    Irving  Williamson,  Proctor. 

III  THE  SUPREME  COURT  OF  THE  DISTRICT  OF^OLUMBIA. 
Annie  V.  Ryder  I 

V.  V  No.  11,017.    In  Equity. 

Maraaret  E.  Diggs  et  al.  I 
Benjamin  F.  Leighton  and  James  H.  Smith,  Trustees  in 


this  cause,  having  reported  a  sale  of  lot  twelve  (12),  in  square 
five  hundred  and  eighty-seven  (587),  to  Dennis  Toomey  for 
the  sum  of  twenty-five  hundred  dollars  (t2,500),  it  is,  this  21st 
day  of  Aprfl,  A.  D.  1888,  ordered  that  said  sale  be  finallv  rati- 
fied and  confirmed,  unless  cause  to  the  contrary  be  shown 
on  or  before  Tuesdav,  the  22d  of  May  next. 

Provided  a  copy  of  this  order  be  published  in  the  Washing- 
ton Law  Reporter  once  a  week  for  three  successive  weelcs  be- 
fore the  last-mentioned  day. 

By  the  Court,  W.  8.  COX,  J. 

A  true  copy.    Test:  R.  J.  Msios,  Clerk. 

17 By  M.  A.  Clakcy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICI^OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'.Court  Business. 

April  20Ui,  1888. 

In  the  matter  of  the  Estate  of  Mary  Bryerly,  late  of  Wash- 
ington, D.  C,  deceased. 

Appucation  for  the  Probate  of  the  last  Will  and  Testament 
ana  ror  Letters  Testamentarv  on  the  estate  of  the  said  de- 
ceased has  this  day  been  made  bv  Marvin  Eastwood. 

AH  peiBons  interested  are  hereby  notified  to  appear  in  this 
GouTt  on  Friday*  the  25th  da^  of  Mav  next,  at  1  o'clock 
p.  m«,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  probate  and  Letters  Testamentary  on  the 
estate  of  the  said  aec«wed  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  Law  Reporter  previous  to 


the  said  day. 
^y  the  Court. 
Test: 


17    W.  P.  BeD,  Proctor, 


W.  S.  COX,  Justice. 
DORSET  CLAGETT,  Register  of  Wills, 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

April  aoth,  1888. 

In  the  case  of  William  O.  Moore  and  Daniel  McFarlan,  Ex- 
ecutors of  William  W.  Moore,  deceased,  the  Executors  aforesaid 
have,  with  Uie  approval  of  the  Court,  appointed  Friday,  the 
mh  oay  of  May.  A.  D.  1888,  at  U  o'clooc  a.  m.,  for  makingxiay- 
ment  and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies}  or  a  residue  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly 
aothorixed,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Executors  will  take  the  benefit  of 
the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test :  DORSET  CLAQETT.  Register  of  Wilis. 

17    No.  2578.    Ad.D.  13. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

April  18th.  1888. 

In  the  case  of  Julia  C.  Jackson,  Admiulstratrix  of  Jesse  W. 
lacMon,  deceased,  the  Administratrix  aforesaid  has,  with 
the  mnoval  of  the  Court,  appointed  Friday,  the  18th  day  of 
May,  A.  D.  1888,  at  11  o'clock  a.  m..  for  making  payment 
and  distribution,  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue  are  hereby  notified 
to  att^idin  person  or  bv  agent  or  attorney  dulv  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Administratrix  will  take  the  benent  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  In  the  Washington  Law  Reporter  previous  to 
the  said  day. 

Test :  DORSET  CLAQETT,  Register  of  Wills. 

17    No.  268L    Ad.  D.  18.    Charles  H.  Crag^  Proctor. 


Cegal  Notiteo. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Joseph  L.  Johnson, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20th  day  of  April 
next ;  they  may  otherwise  by  law  be  excluded  fh>m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  April,  1888. 

M.  F.  JOHNSON,  Ex'x,  2021  83d  St. 

17    No.  8068.    Ad.  D.  14.    R.  P.  Jackson,  Proctor. 

THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  Middleton  Mitchell, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to ,  the  subscriber,  on  or  before  the  19th  day  of  April 
next ;  they  may  otherwise  by  law  be  excluded  Arom  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  19th  day  of  April,  1888. 

G.  W.  RAT,  Ex'r,  3276  M  St.,  mshington,  D.  C. 

17    No.  2869.    Ad.  D.  13.    R.  P.  Jackson,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

April  20th,  1888. 

In  the  case  of  Joseph  J.  Waters,  Administrator  of  Joseph  J. 
Nicholson,  deceased,  the  Administrator  aforesaid  has,  with 
the  approval  of  tne  Court,  appointed  Friday,  the  lltii 
day  of  May,  A.  D.  1888,  at  1  o'clock  p.  m.,  for  making 
payment  and  distribution  under  the  Court's  direction  and 
control ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies}  or  a  residue  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Administrator  will  take  the  benefit  of 
the  law  agaiust  them. 

Provided  a  copy  of  this  order  be  published  (moe  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  and  in  the 
Evening  Star,  of  Washington  city,  D.  C,  previous  to  the  said 

^BSt.  DORSET  CLAQETT,  Register  of  Wills. 

17    No.  2700.    Ad.  D.  18. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

April  20th,  1888. 

In  the  matter  of  the  Estate  of  Margaret  Campbell,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  estate  of 
the  i^dd  deceased  has  this  day  heen  made  by  iloseph  C. 
Lecj  a  creditor,  who  prays  that  such  letters  may  be  granted 
to  SJEtmuel  Maddox. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  18th  day  of  May  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Court.       W.  8.  COX,  Jnstice. 

17    Test: DORSET  CLAGETT,  Register  of  Wills. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

April  18th,  1888. 

In  the  case  of  Charles  H.  Cragin,  jr.,  Executor  of  Charles  H. 
Cragin,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  18th  day  of 
May,  A.  D.  1888,  at  11  o^clock  a.  m.,  for  making  pasnnent 
and  distribution  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  dulv  authorized, 
with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  Executor  will  take  the  oenefit  of  the  law 
against  them. 

Provided  a  copv  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  I^aw  Reporter  previous  to 
the  said  day. 

Test :  DORSET  CLAGETT,  Register  of  Wills. 

17    No.  2698.    Ad.D.18. 
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THIS  IS  TO  GIVE  NOTICE, 

mat  the  subecriber,  of  the  District  of  Oolnmbia,  hath  ob- 
tained flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  l^rm  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Carrie  F.  Hunt, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  havinff  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subecriber,  on  or  before  the  18th  day  of  Januair 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  January,  1888. 

ELBRIDGB  J.  PATTEB,  Adm*r. 

17    No.  2924.    Ad.  D.18. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  William  Helmick, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the,  14th  day  of  April 
next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  saia  estate. 

Given  under  my  hand  this  14th  day  of  April,  1888. 

CUABLES  B.  CAYWOOD,  Adm%  916  F  st.  n.  w. 

17    No.  3056.    Ad.  D.  14.    E.  H.  Thomas,  Proctor. 


THIS  IS  IX)  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  T'erm  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Elizabeth  Kelly, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  14th  day  of  April 
next ;  Uiey  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  14th  day  of  April,  4888. 

WILLL^M  S.  BROCK,  Adm'r,  940  K  st.  n.  w. 

17    No.  3049.    Ad.  D.  14.  


7  HIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  c.  t.  a.  on  the  personal  estate  ot 
Susan  Walker,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subeariber,  on  or  before  the  30th  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  fh>m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  80th  day  of  March,  1888. 
BENJ.  BUTTERWORTHjAdm'r  c.  t.  a^ 

407  Maple  ave.,  Washington,  D.  C. 

16    No.  2927.    Ad.  D.18. 


Cegol  Notices. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subecriber,  of  Minneapolis.  Minnesota,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Edward  A.  Paul, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  eth  day  of  April 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  April,  1888. 

AMASA  C.  PAUL,  Adm'r,  821  4^^  st.  n.  w. 

16    Wm.  Twombly,  Proctor. '      ^ 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  9th  day  of  April,  1888. 
Nora  O'Leary  et  at.     ) 

V.  y  No.  11,050.    Equity  Docket  28. 

Margaret  O'Leary  et  al. ) 
On  motion  of  the  plaintifb,  by  Mr.  Neal  T.  Murray,  their 
solicitor,  it  is  ordered  that  the  defendants,  Margaret  0  Leary. 
Elizabeth  O'Leary,  Ellen  O'Leary,  John  O'Leary,  Mary  O'Leary,  and 
Margaret  O'Leary,  cause  their>ppearanoe  to  be  entered  herein 
on  or  before  the  first  rule-day  occurring  forty  days  after  this 
day ;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default. 

The  object  of  this  suit  Is  to  obtain  partition,  by  sale,  of  the 
real  estate  of  which  John  O'Leary  died  seized  and  also  of  the 
real  estate  of  which  Ellen  O'Leary  died  seized. 
By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.   Test :  R.  J.  BiBzos,  Clerk,  Ac. 

15  By  M.  A.  CLiLNOY,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
William  M.  McConvey  | 

TiMMaat  6eary,''Eieciitor,  Ac,  N^*  ^^^^  ^"**y  ^^-  »• 
off  James  Monaghan.  J 
This  cause  being  referred  to  me  to  state  an  account  of  the 
debts  owing  by  iames  Mooaghan,  deceased,  and  distribution 
of  the  assets  in  the  hands  of  the  executor,  notice  is  hereby 
given  that  I  shall  proceed  to  execute  the  said  order  of  refer- 
ence on  Saturday,  the  5th  day  of  May,  1888,  at  12  o'clock  m., 
at  my  office,  in  the  United  States  Court-House,  Washington, 

D.  C,  at  which  time  and  place  all  persons  may  appear  and 
be  heard.  All  creditors  of  the  said  James  Monaghan  are 
notified  to  present  their  claims,  with  the  prooft,  on  or  before 
the  said  date. 

16 JAS.  G.^AYNE,jLuditor._ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA.  ' 
The  12th  day  of  April,  1888. 
Edward  F.  Beale  et  al. ) 

V.  V  No.  9,937.    Equity  Docket  25. 

Gertrude  Wheeltretal.) 
James  H.  Saville.  trustee  in  this  cause,  haying  reoorted  a 
sale  of  lots  28  and  29,  in  trustee's  subdivision  of  lot  1,  in 
square  491.  and  also  all  the  right  and  title  of  the  parties  here- 
to in  and  to  parts  of  lots  1  and  24,  in  same  squa  re,  lying  im- 
mediately north  of  said  lots  28  and  29.  to  George  N.  Beale,  Mary 

E.  Beale,  Mary  E.  Read,  and  the  heirs  of  Truxtun  Beale,  de- 
ceased, for  the  sum  of  |31,000.  it  is,  this  12th  day  of  April, 
1888,  ordered  that  said  sale  be  finally  ratified  and  confirmed, 
unless  cause  to  the  contrary  be  shown  on  or  before  the 
30th  day  of  Biay,  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  sucoeaaive  weeks 
before  said  last-mentioned  date. 

E.  F.  BINOHAM,  Chief  Justice. 

A  true  copy.    Test:         R.  J.  Mnios,  Clerk. 
_16 By  M.  A.  Clancy,  Ass't  Clerk. 

INTHE  SUPREMECOURf  0F"THE  DISTRICToF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

April  10th,  1888. 

In  the  case  of  William  O.  Denison,  Administrator  c.  t.  a. 
of  Benjamin  Holladay.  jr..  deceased,  the  Administrator  eta. 
aforesaid  has,  with  the  approval  of  the  Court,  appointed 
Friday,  the  4th  day  of  May,  A.  D.  1888,  at  11  o'clock  a.  m., 
for  making  payment  and  distribution  under  the  Court's 
direction  and  control ;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
due are  hereby  notified  to  attend,  in  person  or  by  agent  or 
attorney  duly  authorized,  with  their  clums  against  the  estate 
properly  vouched ;  otherwise  the  Administrator  c  t.  a.  will 
take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to  the 
said  day. 

Test :  DORSEY  CLAGETT.  Register  of  Wills. 

_16    No.  2878.    Ad.  D.  18.    Benjamin  F.  Lcajghton,  Proctor. 

THIS  IS  TO  GIVE  NOTICE.  ~  '^ 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  flrom  the  Supreme  Court  of  the  EKstrict  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  buainesa.  Letters 
of  Administration  on  the  personal  estate  of  William  Yauag, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  ot  April 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  thia  8th  day  of  April,  1888. 

JANE  B.  YOUNG,  Adm'x,  761  8th  st.  s.  e. 

18    J.  T.  Cull,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 
Holding  a  Special  Term  for  Orphans'  Court  Business. 
April  13th,  1888. 

In  the  case  of  William  H.  Harris,  Administrator  of  Matilda 
Madisen,  deceased,  the  Administrator  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  11th  day  of  May* 
A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment  and  distn^ 
bution,  under  the  Court's  direction  axid  control,  when  and 
where  an  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in  per- 
son or  oy  agent  or  attomev  duly  authorized,  with  their  cUums 
against  the  estate  properly  vouched ;  otherwise  the  Admin- 
istrator will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
Uiree  weeks  in  the  Washington  Law  Reporter  previous  to 
tne  said  day. 

Test :  DORSEY  CLAGETT,  Register  of  Wills. 

16    No.  2415.    Ad.D.13. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holdiiig  a  Special  Term  for  Orphans*  Goort  Business. 

April  3, 1888. 

In  the  matter  of  the  Estate  of  John  L.  Milter,  late  of  the 
District  of  O^nmbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
ftDd  for  Letters  Testamentarr  on  the  Estate  of  the  said  de- 
ceased has  this  day  been  made  by  Qeor^e  M.  Jones. 

Ail  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  27th  day  of  April,  instant,  at  1  o'clock 
p.  m.,  to  show  cause  why  the  said  Will  should  not  be  ad- 
mitted to  Probate  and  Letters  Testamentary  on  the  estate 
of  the  said  deceased  shonld  not  issue  as  prayed. 

Provided  a  copv  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

14      Test:  DORSET  CLAQETT,  Register  of  Wills. 

No.  3034.    Ad.  D.  14.    Chas.  E.  Fraser,  Proctor. 


£egal  Noticed. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
iaaitt  O'Leary  et  al.      ) 

V.  }  Equity  No.  11,075.    Docket  28. 

Charles  M.  O'Leary  et  al. ) 

On  motion  of  the  plaintiff^,  by  their  solicitor,  Chapin 
Brown,  esq.,  it  is,  this  14th  day  of  April,  A.  D.  1888,  ordered 
that  the  defendants,  James  A.  Ward,  Robert  H.  Ward,  and  the 
Usknewa  Heirs  of  Barnerd  Qhrenny,  cause  their  appearance  to 
be  entered  herein  on  or  before  the  first  rule  oay  occurring 
forty  (40)  days  after  this  day ;  otherwise  the  cause  will  be 
proceeded  with  as  in  case  of  default,  the  summons  heretofore 
]88oed  in  this  cause  having  b^n  returned  by  the  marshal  of 
the  Court  "Not  to  be  found  ^*  as  to  these  above  named  de- 
fendants. 

The  object  of  this  suit  is  for  the  sale,  for  the  putpose  of  piuv 
tition,  of  sub-lots  28  and  29,  in  square  622,  and  original  lot  10, 
in  square  529,  according  to  the  ground  plat  of  the  city  of 
Washington,  and  ftaUy  described  m  the  bill  filed  hereiu;  and 
alio  for  the  release  of  a  deed  of  trust  recorded  in  liber  J.  A.  S. 
72,  folio  342  et  seq.,  one  of  the  land  records  of  the  District  of 
Columbia:  W.  8.  COX,  J. 

A  true  copy.    Test :  R.  J .  M  eigs.  Clerk. 

^6  _ By  H.  W.  HoDOEs,  Ass't  Clerk._ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

April  llih,  1888. 

In  the  case  of  Arabella  Spencer,  Executrix  of  Dan  A. 
Spencer,  deceased,  the  Executrix  aforesaid  has,  with  the  ap- 
proval of  the  Court,  appointed  Friday,  the  lllh  day  of  May, 
A.  D.  1888,  at  11  o'clock  a.  m..  for  ma^jng  payment  and  dis- 
tribution under  the  Court's  direction  and  control,  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  resiaue  are  hereby  notified  to  attend  in 
person  or  ^  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properly  vouched ;  otherwise^the 
Executrix  wia  take  the  benefit  of  the  law  against  them.         , 

Provided  a  copy  of  tliis  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test ;  «     DOfiSEY  CLAQETT,  Register  of  Wills. 

10    No.  2647.    Ad.  D.  18.    D.  E.  Cahlll,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  4th  day  of  April,  1888. 

William  H.  H.  Gorham     ) 

V.  >  No.  11,079.    Equity  Docket  28. 

Henry  H.  Dudley,  Jr.,  et  al. ) 

On  motion  of  the  plaintiff,  by  Mr.  J.  J.  Darlington,  his 
solicitor,  it  is  ordered  that  the  defendant,  Henry  H.  Dudley, 
jr.,  cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  dav ;  otherwise 
the  cause  will  be  proceeded  wiUi  as  in  case  of  defttult. 

The  object  of  this  suit  is  to  substitute  a  trustee  to  release  a 
deed  of  trust  firom  George  O.  Miller  to  Henry  A.  Duncanson 
and  Henry  H.  Dudley,  both  deceased,  to  secure  $300  oi.  sub- 
lot  51,  square  861,  Washington,  D.  C,  recorded  in  liber  860, 
folio  415. 

By  the  Court.  W.  S.  COX,  Justice,  Ac, 

True  copy.    Test:  R.  J.  Mmos,  Clerk,  &c. 
16 By  M.  A.  Clancy,  Asst  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  5th  day  of  April,  1888. 


No.  11,073.    Docket  28. 


THIS  18  TO  QIVE  NOTICE.  , 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  Uie  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Cheste^Good- 
rich.  late  of  the  District  of  Columbia,  deceased. 

Ail  persons  having  claims  against  the  nid  deceased  are 
herdiy  warned  to  exhibit  the  same,  vrith  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  ue  7th  day  of  April  next: 
they  may  otherwise  hy  law  be  excluded  from  all  oenefit  of 
the  said  estate. 

Given  wider  my  hand  this  7th  day  of  April,  1888. 

FRANCIS  H.  SBOTH,  Adm%  1222  F  st.  n.  w. 

IS   Ho.  3008.    Ad.  D.  14.    B.  F.  Leighton,  Proctor. 

THIS  18  TO  QVrB  NOTICE, 

That  the  subacriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Adnrrinlrtrayon  on  the  personal  estate  of  Ora  B.  Webb, 
l«te  of  the  District  of  Columbia,  deoefMed. 

AB  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  Uie  vouchers  there- 
of, to  the  subscriber,  on  or  befinre  the  13Ui  day  of  April 
next;  they  may  otherwise  by  law  be  excluded  from  an 
benefit  of  the  said  estate. 

Given  under  my  hand  this  13th  day  of  April,  1888. 

A.  B.  WEBB,  Adm'r. 

U  W,  Preston  WiTHamaon,  Proctor. 


Cathsrine  Wilson,  Guardian, 

V. 

Catherine  Miller,  otherwise  known 
as  and  called  Daisy  Miller,  et  al. 

On  motion  of  the  plaintiff,  bv  Mr.  E,  A.  Newman,  her 
solicitor,  it  is  ordered  that  the  defendants.  David  W.  Miller. 
Frederick  H.  Bolenlus,  Robert  M.  Bolenius,  Frank  Graff,  and  David 
W.  Graff,  cause  their  appearance  to  be  entered  herein  on  or 
before  the  first  rule-dav  occurring  forty  days  after  this  dav ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 
ikult. 

The  object  of  this  suit  is  to  sell  certain  real  estate  in  the 
District  of  Columbia  of  the  infant  defendant,  Catherine 
Miller,  alias  Daisy  Miller,  and  for  investment  of  proceeds. 

By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Mmos.  Clerk. 
jLB By  M.  Jl,  Clancy,  Ass^t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  7th  day  of  April,  1888. 
Ida  Forrest  et  al.       ) 

V.  f  No.  11,065.    Equity  Docket  28. 

Abraham  Kendick  et  al.  ) 

On  motion  of  the  plaintiffs,  by  Mr.  B.  F.  Leighton.  their 
solicitor,  it  is  ordered  that  the  defendants,  Martin  F.  Ken- 
dick and  Susan  F.  Kendick.cause  their  appearance  to  beentered 
herein  on  or  before  the  first  rule-day  occurring  forty  days 
aflerthis  dav;  otherwise  the  cause  will  be  proceedea  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  sell  lot  fiftv-two  (52J,  in  Abra- 
ham Kendick's  et  al.  subdivision  of  lots  thirty-eight  (38)  and 
thirty-nine  (39),  in  square  five  hundred  and  three  (503J,  for 
the  purpose  of  partition. 

By  the  Court.  W.  S.  COX,  Justice,  &c. 

True  copy.    Test :  R.  J.  Mbios,  Clerk,  &c. 

16      By  M.  A.  Clancy,  Ass't  Clerk. 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Colombia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Louise 
M.  rioll,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  of  April 
next;  they  may  otherwise  by  law  be  excluded  firom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  April,  1888. 

CHARLES  W.  HOLL,  Adm'r,  237  Pa.  ave.  n.  w. 

15  Wm.  H.  Dennis,  Proctor. 

THIS  IS  TO  OIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  Testamentary  on  the  peraonal  estate  of  Susan  Kengia« 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  4th  day  of  April  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

aiven  under  my  hand  this  4th  day  of  April,  1888. 

MARY  F.  KENQLA,  Bx'x. 

Wffit  Washington,  D.  C. 

16  No.  2998.    Ad.D.18.    J.  J.  Darlington,  Proctor. 
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Cegal  Noticed. 


THIS  18  TO  GIVE  NOTICE. 

That  the  sabscribers,  of  the  District  of  Colambia,  have 
'  obtained  fyom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  Admin  if<tration  on  the  personal  estate  of  Margaret 
Carter « late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  8th  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  ftom  all  ben- 
efit of  the  said  estate. 
Given  under  our  hands  this  8th  day  of  March,  1888. 
MICHAEL  J.  COLBERT, 
EDWIN  SUTHERLAND, 

AdministratoxB. 
15    No.  2806.    Ad.D.  18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COUiMBU. 
The  6th  day  of  April,  1888. 
David  F.  McGowan  et  al.  ) 

y.  {No.  U.080.    Docket  28. 

Nancy  Vodery  et  al.  ) 
On  motion  of  the  nlainti£h,  by  Mr.  John  Ridout,  their 
solicitor,  it  is  ordered  that  the  defendants.  The  American 
Tract  Society,  the  Truttets  of  the  Presbyterian  Board  of  Publica- 
tion and  Sabbath-School  Work,  and  the  Woman's  Benevolent  As- 
sociation. Washington  city,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-dav  occurring  forty 
davs  after  this  day ;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  aefanlt. 

The  obiect  of  this  suit  is  to  obtain  a  construction  of  the 
will  of  Catherine  E.  Coyle  as  the  certain  legacies  contained 
therein. 
This  order  to  be  published  in  the  Washington  Law  Re- 

£»rter  once  a  week  for  three  successive  weeks  before  said 
ly. 

By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Meios,  Clerk. 

15  By  M.  A.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  9th  day  of  AprU,  1888. 

Joseph  R.  HerHord    > 

V.  J  No.  28,48^. 

George  C.  Lewis.  ) 
On  motion  of  the  plaintiff,  by  Mr.  C.  Storrs,  his  attorney 
it  is  ordered  that  the  defendant,  George  C.  Lewis,  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day :  otherwise  the  cause 
wul  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  subject  the  defendant's  goods 
and  chattels,  attached  ou  the  28th  day  of  February,  A.  D.  1888, 
to  the  payment  of  the  plaintiff's  demands,  as  set  forth  in  the 
above-entitled  suit. 
By  the  Court.  A.  B.  HAGNER,  Asso.  Justice. 

True  copy.    Test :  R.  J.  Meios,  Clerk,  &c. 

16  By  J  R.  YouNQ,  Asa't  Clerk.       


Docket  82. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  AprU,  1888. 
Horace  F.  Page       ) 

v.  y  No.  11,062.    Equity  Docket  28. 

John  F.  Dezendorf  et  al. ) 
On  motion  of  the  plaintiff,  bv  Mr.  A.  J.  Willard,  his 
solicitor,  it  is  ordered  that  the  defendant.  James  N. 
Croft,  cause  his  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  oocurring  forty  days  after  tbis  day  ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 
fault. 

The  object  of  this  suit  is  to  establish  and  enforce  a  right  of 
the  plaintiff  against  real  and  personal  property  within  the 
jurisdiction  of  this  Court. 
By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Mbiob,  Clerk.  Ac. 

15 By  M.  A.  Clancy,  Ass^t  Clerk. 

THIS  IS  TO  GIVE  NOTICE 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fW>m  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  Testamentarv  on  the  personal  estate  of  Ann  Jones, 
late  of  the  District  or  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  3d  day  of  April  next ; 
they  may  otherwise  by  law  be  excluded  firom  all  benefit  ol 
the  said  estate. 

Given  under  my  hand  this  8d  day  of  April,  1888. 

15  SAML.  C.  PALMER,  Ex'r.  2424  Pa.  ave.  n.  w. 

No.  3015.    Ad.  D.  14.    H.  O.  &  R.  Ciaughton,  Proctors. 


Cegol  Noticed. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  0>lumMa,  hath 
obtained  ttom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  Administration  on  the^personal  estate  of  Joseph 
Beck,  late  of  the  District  of  Columbia,  deceased. 

AU  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  sam»,  with  the  vouchers  there* 
of,  to  the  subscriber,  on  or  before  the  9th  day  of  April  next : 
they  may  otherwise  by  law  be  exduded  fVom  all  benefit  of 
the  said  estate. 

Oiven  under  my  hand  this  9th  day  of  AprO,  1888. 

EDWARD  BEUCHERT,  A*dm*r,  727  H  at.  n.  e. 

16   Jno.  A.  Clarke,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  4th  day  of  April,  1888. 
Joseph  C.Wood 


Ada  Wood. 


[No.  ll,on.    Equity  Docket 28. 


On  motion  of  the  plaintiff,  bv  Mr.  Thomas  0.  Taylor, 
his  solicitor,  it  is  ordered  thai  the  defendant,  Ada  Wood,  of 
the  city  of  Natchez  and  State  of  Mississippi,  cause  her  ap- 
pearance to  bs  entered  herein  on  or  before  the  first  mle-day 
occurring  forty  days  after  this  dav ;  otherwise  the  cause  will 
beproceeded  with  as  in  case  of  deilsnlt. 

The  object  of  this  suit  is  to  obtaiir  a  divorce  on  the  ground 
of  adultenr. 

By  the  Court.  W.  8.  COX,  Justice,  &c. 

True  copy.    Test :  R.  J.  Mbios,  Clerk,  &c. 
16 By  M.  a.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

'"  "*  T JlSflc*"**^"' }  Eq"*^y-  N^  ^^'^^' 

Mary  Sheahan,  the  trustee  appointed  in  the  above-entitled 
cause,  having  reported  to  the  Court  that  she  has  sold  the 
property  described  In  these  proceedings,  to  wit,  the  north 
fourt«*en  (14)  feet  of  lot  eight  (8)  by  the  depth  of  said  lot,  in 
square  five  hundred  and  twenty-nine  (529),  at  private  sale, 
to  Julius  Patch,  for  $2,660,  it  is,  by  the  Court,  this  2d  day  of 
April.  A.  D.  1888,  ordered,  adjudged,  and  decreed  that  said 
sale  be  ratified  and  connrmed  unless  cause  to  the  contrary 
be  shown  on  or  before  the  3d  day  of  May,  A.  D.  1888. 

W.  8.  COX,  JusUce,  Ac. 

True  Copy.    Test :  R.  J.  Mrigs,  Clerk, 
14 ^Zj^  ^  Clancy,  As8*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The*16th  day  of  March,  1888. 

Gertrude  E.  Same  } 

V.  {No.  11,028.    Docket 28. 

Brooke  B.  Williams. ) 

On  motion  of  the  plaintiff,  by  Messrs.  Gordon  &  Gordon, 
her  solicitors,  it  is  ordered  that  the  defendants,  Douglass 
Scott  and  Harriet  de  Bodisco  Scott,  his  wife,  cause  their  appear- 
ance to  be  entered  herein  on  or  before  the  first  nue-day 
oocurring  forty  dajw  after  this  day :  otherwiae  the  cause  will 
beproceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  remove  doud  caused  bv  defect- 
ive acknowledgment  of  deed  in  Liber  J.  A.  S.  199,  folio  40,  of 
the  land  records  for  the  District  of  Columbia,  from  title  of 
all  of  lot  118.  Beatty  and  Hawldns*  addition  to  Oeorg^own. 
D.  C»  and  part  of  lot  106  in  same  addition.  Beginning  at 
nortneast  comer  of  said  lot  106  and  running  thence  south 
48  feet  6  inches;  thence  west  6&feet  and  8^  inches;  thence 
north  to  southwest  oorner  of  lot  113  and  thence  east  to  the 
beginning  with  general  right  of  way  over  a  15-foot  alley, 
leading  fVom  lot  106  to  First  street. 

By  the  Court.  W.  S.  COX,  Justice,  &c 

True  copy.    Teat :       R.  J.  Mbios,  Clerk,  Ac. 
14 By  M.  A.  Clancy,  Aast  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  busineoa. 
Letters  Testamentary  on  the  personal  estate  of  Michael  Cor- 
coran, late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  ore 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  of  April  next; 
they  may  otherwise  by  law  be  excluded  fVom  all  oenefit  of 
the  said  estate. 

Given  under  my  hand  this  5th  day  of  April,  1888. 

MARY  A.  CORCORAN,  Bx%  1428  L  st.  n.  w. 

16    No.  808S.    Ad.  D.  14.    Neal  T.  Murray,  Proctor. 
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WASHINGTON,  D.  a 

1  BERT,  WILLIAM  STONB, 
A                                                                 408  Fifth  St.  I1.W. 

JOHN    H.   YOORHBESy 

ATTORNBY-AT-LAW, 
Solicitor  of  Patents  and  Connsel  in  Patent  Cases. 

PRACTICES  BEFORE  THB 

HELL,  W.  PEIRCE, 

D                 Omtnml  in  Patent  Cbusea          625  F  St.  n.  w. 

General  Land  Office  and  Court  of  Claims. 
SI  Cloud  Kdg.,  cor.  9ih  4  F  Sis.,  Washington,  D.C.     7 

PLAIB,  JOHN  8., 

JD                                                                   1420  P  St.  n.  w. 

BALDWIN,  DAVIDSON  &  WIGHT, 

"nUMONT,  N., 

U                                                                   829  F  St.  n.  w. 

Attorneys  at  Law,  Solicitors  of  Patents,  and 
Ck>nnselors  in  Patent  Causes, 

ITDWASDS  A  BARNARD, 

Jj                                                                  6006th8tn.w. 

25  Ghrant  Place,  'Washinfirton,  D.  O. 
SstaUishedlSSS.    Patent  Business  Szdasively.     4 

If  ACKET.  FRANKLIN  H., 

JxL                                                                      505DSt.n.w. 

l^ational  UnlTerslty  I^w  l^cliool. 

Q ATILLE,  JAMES  H., 

O                                                                     1419  F  St.  n.  w. 

P]UBB*T,  Hon.  ARTHUR  BfAC  ARTHUR, 

Late  Associate  Jostioe  Supreme  Court  District  of  Columbia 

LECTURERS: 

CALIFORNIA. 
\f  OCALLIBTEB,  WARD.  Jb., 

How.  SAM»L  F.  miller, 

AsfNxdate  Justice  Supreme  Court  U.  S. 

International  Iaw. 

Hon.  W.  B,  WEBB. 

COLORADO. 

"TkUNN.  GEORQE, 

U                                                                        Denver. 

Federal  Jurisprudence  and  Practice. 

H.  O.  CLAUOHTON,  Es<i. 

Common  Law  Pleading,  Evidence,  Equity  Pleading  and 

Practice,  Commercial,  Maritime,  and  Criminal  Law. 

JAMES  SCHOULBR,  Esq. 

Bailments  and  Domestic  Relations. 

EUGENE  CARU8I,  Esq. 

ments. 

OEOROIA. 

TTARBICON  A  GILBERT. 

U                                Gate  City  Bank  Building,  AUantA. 

KANSAS. 
T\0UGLAS8,  GEORGE  L., 

CHAS.  S.  WHITMAN,  Eso. 
Patent  Law  and  Practice. 
JUDGES  OF  THE  MOOT  COURT: 
EUGENE  CARD  Si,  Esq.,     1  CHAS.  S.  WHITMAN,  Esq., 
Law  and  Equity  Cases.        |              Patent  Cases. 

Bushnell,  Trees.,  or  B.  D.  Carusi,  Sec.,  1006  F  st.  n.  w.,  Wash- 
ington, D.C.                                                                       87 

MINNESOTA. 

TIBATH,  HARTWELL  P., 

U                                                                             St.  Panl. 

NhhhAHKA. 

\J                                              Paxton  Building,  Omaha. 

Book  and  Job  Printins:. 

OHIO. 

U/ING,  GEORGE  0., 

IT                               80  BucUd  Ave.,  Room  8,  QeveUnd. 

THE    LAW    REPORTER     COMPANY 
hega  to  inform  the  profession  that  it  has 
recently  cuided  to  its  plant  a  full  supply  of 

CModtfiomer  of   Deeds,   Notory    PabUe    and 
U.  S.  CommiMioner, 

1224  P  St  N.  W.                Washington,  D.  0. 

Attorney  for  Mercantile  Ck>llecting^Afirency. 

new  Job  Type,  new  Presses,  and  every  ap- 
];>ointment  of  a  first  class 

JOB  PRINTING  OFFICBy 

which  will  be  under  the  supervision  of  Mr. 
W.  F.  Roberts,  one  of  the  most  skilfUl  and 

nvlHW^V^S   JUSTICB, 

H  per  VOL   For  aale  at  the  Washington  Law  Reporter  Office. 
A  Iftaual  of  the  Laws  of  the  L&trict  of  Colombia,  from 
te  oisaniiation,  with  notes  of  decisions  and  references,  by 

CHARLES  a  BUNDY, 

>OTABT  rUBUO,  U.  8,  OOmOSSIOlYBB  AND  JU8TI0B  OP  THB  PBAGB 

468  U  Ave.       (Opp.  City  Hall)       Washington,  D.  C. 

^  AD  papers  for  record  or  use  in  other  States  should  be 
•ckoowle^ed  before  a  OommisBioner  of  Deeds  in  this  District 
befcrebefaigsent.                                                                88 

artistic  Printers  in  this  city.    It  is  therefore 
prepared  to  execute  Briefs,  Records,  Blanks 
and  Books  in  the  higrhest  style  of  the  curt 

The  OompaJiy  solicits  the  patronage  of 
the  profession,  and  gruarantees  neat  and 
accurate  work,  promptly  delivered,  at  rea- 
sonable prices. 

Estimates  ftumished  on  application. 
DAVID  M.  OLrlinER, 
Oeneral  Manager. 
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ValnaWe  Law  Books. 


IN 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2, 3,  4,  5,  1867 

to  1872. 
Abbott's  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound ;  vol.  4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  voL 

11,1875. 
Atkins'  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  6,  6,  7. 

Barbour  on  Set-ofif. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842.     ^ 

Bradly  on  Wills. 
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The  case  of  Mary  Holland  v.  Henry  Alcock, 
reoentily  decided  by  the  New  York  Court  of  Ap- 
peals and  published  in  fiill  in  the  New  York 
Daily  Register  April  21,  involved  the  validity  of 
a  bequest  to  a  testator's  executors  to  be  applied 
by  them  for  the  purpose  of  having  prayers 
offered  in  a  Roman  Catholic  Church,  to  be  by 
them  selected,  for  the  repose  of  the  testator's 
soul  and  the  souls  of  his  family  and  also  the  souls 
of  all  others  in  purgatory. 

The  English  doctrine  is  that  a  trust  of  this 
character  is  void,  as  being  for  superstitious  pur- 
poses ;  but  the  doctrine  in  New  York,  as  con- 
ceded in  the  opinion  of  the  court  in  this  case,  is 
otherwise  and  that  the  purpose  of  the  trust  is 
valid.  The  court  held  the  trust  invalid,  how- 
ever, on  the  ground  that  there  was  no  definite 
designation  of  a  beneficiary. 

The  reasoning  of  Judge  Rapallo,  who  deliv- 
ered the  opinion, is  altogether  artificial;  and, 
while  &e  decision  may  be,  and  probably  is,  cor- 
rect, as  in  line  with  precedents,  themselves  es- 
tablished upon  reasoning  of  a  purely  technical 
character,  yet  at  the  same  time  a  contrary  deci- 
sion would  have  been  more  in  harmony  with 
tiie  decided  tendency  of  courts  to  give  effect  to 
a  testator's  intentions  as  expressed  in  his  will, 
and  might  easily  have  been  sustained  under  the 
ruling  of  Power  v.  Cassidy,  79  N.  Y.,  602. 

In  the  principal  case  the  court  thought  there 
was  no  beneficiary  entitled  to  demand  the  en- 
forcement of  the  trust,  and  that  a  mere  nominal 
iarost,  in  the  x>erformance  of  which  no  ascertain- 
able person  has  any  interest,  and  which  is  to  be 
performed  or  not,  as  the  person  to  whom  the 
money  is  given  thinks  fit,  has  always  been  held 
invalid.  In  Power  v.  Cassidy  the  bequest  was 
of  a  fiind  to  the  executors  in  trust,  to  be  divided 
by  them  among  such  Roman  Catholic  charities, 
institutions,  schools  or  charities,  in  the  city  of 
New  York,  as  a  majority  of  the  executors  should 
decide  and  in  such  proportions  as  they  might 
think  proper.  The  court  considered  this  a  valid 
trust,  yet  apparently  the  want  of  a  definite 
benefidary  to  enforce  the  trust  is  as  patent  in 
kind  if  not  in  degree  as  in  Holland  v.  Alcock. 

The  purpose  of  the  trust  being  valid  and  legal, 
the  court  might  as  readily  have  considered  the 
existence  of  a  beneficiary  equitably  entitled  to 


enforce  the  trust  as  in  the  case  of  Power  v.  Cas- 
sidy, and  especially  as  there  was  in  the  case 
under  review  no  refUsal  upon  the  trustees'  part 
to  carry  out  the  terms  of  the  bequest  and  elect 
a  beneficiary.  The  purpose  of  the  bequest  being 
legal,  and  that  purpose  having  been  clearly  ex- 
pressed, the  trustees  not  having  refused  to 
designate  a  beneficiary,  and  the  court  having 
had  a  case  as  strong  as  Power  v.  Cassidy  as  a 
precedent,  it  is  to  be  wondered  at  that  it  did 
not  take  the  next  firm  step  in  the  direction  of 
equitable  interpretation  instead  of  invoking  a^ 
technical  objection  for  the  overthrow  of  the 
testator's  design. 

The  case  is  an  interesting  one,  as  the  opinion 
not  only  reviews  the  previous  cases  in  New 
York  upon  the  same  subject,  but  reviews  also 
the  history  of  charitable  uses  in  England.  Space 
alone  forbids  its  publication  in  full  in  this  jour- 
naL 


SUPREME  COURT  OF  THE  UNITED  STATES. 

Pbbpabbd  by  E.  S.  McGalmont. 

THE  UNITED  STATES,  Appellant, 

ASHERC' BAKER. 

Decided  April  16,  1888. 

In  calculating  the  time  of  service  of  officers  of  the 
Navy  under  tbe  provision  of  the  act  of  March  3, 
1883,  which  entitles  those  claiming  longevity  pay 
to  **be  credited  with  the  actual  time  they  may 
have  served  as  officers  or  enlisted  men  ...  as 
if  all  said  service  had  been  continuous  and  in  the 
regular  Navy  in  the  lowest  grade  having  graduated 
pay  held  by  such  officer  since  last  entering  the 
service/*  time  spent  at  the  Naval  Academy  as  a 
midshipman  prior  to  the  act  of  July  15,  1870, 
and  as  a  cadet  midshipman  subsequent  thereto, 
must  be  included. 

Mr.  Justice  Blatchford  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  by  the  United  States  i^om  a 
judgment  of  the  Court  of  Claims,  awarding  to 
the  claimant  $836.71,  on  the  following  fiicte : 

On  the  30th  of  September,  1867,  the  claimant 
was  appointed  a  midshipman  in  the  Navy,  by  a 
form  of  appointment  wnich  stated  that  he  was 
'*  appointed  to  the  grade  of  midshipman  in  the 
United  States  Navy."  By  section  12  of  the  act 
of  July  15,  1870,  chapter  295  (16  Stat,  334),  it 
was  provided  that  /*the  students  in  the  Naval 
Academy  shall  hereafter  be  styled  cadet  midship- 
men ;"  and  that,  *'  when  cadet  midshipmen  shall 
have  passed  succeesfblly  the  graduating  exam- 
ination at  said  academy,  they  shall  receive  ap- 
pointments as  midshipmen,  ranking  according 
to  merit,  and  may  be  promoted  to  uie  grade  of 
ensign  as  vacandes  in  the  number  allowed  t>y 
law  in  that  grade  may  occur."  After  the  pas- 
sage of  that  act  the  form  of  appointment  was 
changed  by  striking  out  the  words  **  appointed 
to  the  grade  of  midshipman"  and  inserting  the 
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words  "appointed  a  cadet  midshipman  ;"  bat 
no  appointment  in  the  amended  form  was  issued 
to  the  claimant.  After  completing  his  academic 
coarse  at  Annapolis  the  claimant  was,  on  the 
14th  of  Julv,  1872,  promoted  to  the  grade  of  en- 
sign ;  on  the  6th  of  December.  1876,  to  that  of 
master:  and  on  the  10th  of  January,  1884,  to 
that  of  lieutenant,  in  which  grade  he  was  serv- 
ing when  his  petition  was  filed. 

By  the  act  of  March  3, 1883.  chapter  97  (22  Stat, 
473),  it  was  provided  as  follows :  '*And  all  offi- 
cers of  the  Navy  shall  be  credited  with  the 
actual  time  they  may  have  served  as  officers  or 
^enlisted  men  in  the  regular  or  volunteer  Army 
or  Navy,  or  both,  and  shall  receive  all  the  bene- 
fits of  such  actual  service  in  all  respects  in  the 
same  manner  as  if  all  said  service  had  been  con- 
tinuous and  in  the  regular  Navv  in  the  lowest 
grade  having  graduated  pay  held  by  such  officer 
since  last  entering  the  service."  The  claimant 
alleged  in  his  vpetition  that  the  lowest  grade 
having  g^raduated  pay  held  by  him  since  last 
entering  the  service  was,  under  the  act  of  July 
15, 1870,  chapter  295  (16  Stat,  330,  sec.  3),  nowseo- 
tion  1656  of  the  Revised  Statutes,  that  of  ensign, 
and  that  he  was,  under  the  act  of  1883,  entitlea 
to  have  credit  given  to  him  upon  his  grade  of 
ensign  for  all  of  his  service  prior  to  the  date  of 
his  commission  as  ensign^  namely,  four  years, 
nine  months,  and  fourteen  days,  fVom  Septem- 
ber 30,  1867,  to  July  14,  1872,  which  included  all 
of  the  time  of  his  service  as  midshipman.    The 

Suestion  is  as  to  whether  he  is  entitled  to  the 
iffterence  of  pay  resulting  from  such  credit 
The  Court  of  Claims  decided  in  his  favor,  award- 
ing to  him  for  that  pay  the  sum  of  $836.71. 

The  single  Question  involved  is  whether  the 
claimant,  while  he  was  a  midshipman,  was 
serving  as  an  officer  or  enlisted  man  in  the 
Nf\vy,  within  the  meaning  of  the  act  of  1883. 
The  contention  on  the  part  of  the  United  States 
is  that  the  claimant,  while  a  student  at  the 
Naval  Academy,  did  not,  in  the  sense  of  the  act 
of  1883,  serve  either  as  an  officer  or  an  enlisted 
man :  and  that,  in  that  view,  it  is  immaterial 
whether,  as  a  student,  he  is  or  is  not  to  be  re- 
garded as  an  officer  of  the  Navy.  It  is  denied 
by  the  United  States  that  the  entry  of  a  pupil 
into  the  academy  is  his  entry  into  the  naval 
service,  and  that  the  period  of  his  pupilage  is 
actual  service,  within  the  meaning  of  the  act  of 
1883 ;  and  it  is  argued  that  he  does  not  enter 
into  actual  service  until  he  is  appointed  either 
in  the  line  of  the  Navy,  the  Marine  Corps,  or 
the  Engineer  Corps ;  that  as  a  student,  he  does 
not  serve,  but  is  preparing  to  serve;  that  he 
does  not  render  service  to  the  Government^  but 
is  receiving  favors  from  it;  that  he  can  only 
commence  service  after  his  graduation,  such 
service  depending  upon  his  graduating  merit ; 
and  that  the  compensation  of  $500  a  year  given 
to  him  is  not  a  payment  for  service  rendered, 
but  is  a  gratuity  and  an  allowance  made  to  him 
for  his  support  in  his  preparation  for  service  to 
be  rendered. 

When  the  claimant  was  appointed  a  midship- 
man in  the  Navy,  on  the  30th  of  Septembr,  1867, 
the  actof  July  16. 1862,  chapter  183  (12  Stat,  583), 
was  in  force.  The  first  section  of  that  act  di- 
vides the  active  list  of  line  officers  of  the  Navy 
into  nine  grades,  the  first  of  which  is  "rear  ad- 
mirals," the  eighth  of  which  is  "ensigns,"  and 


the  ninth  of  which  is  ''midshipmen."  The 
eleventh  section  of  that  act  provides  that  the 
students  at  the  Naval  Academy  shall  be  styled 
midshipmen  until  their  final  graduating  exami- 
nation, when,  if  suoceesAil,  they  shall  oe  com- 
missioned ensigns,  ranking  according  to  merit 
Thus  section  1  of  that  act  creates  the  grade  of 
midshipman  as  one  of  the  nine  grades  of  the  act- 
ive list  of  line  officers  of  the  Navy,  and  section 
11  declares  that  the  students  at  the  Naval  Acad- 
emy shall  be  styled  midshipmen.  If  these  stat- 
utory provisions  were  not  varied  as  respects  the 
claimant  prior  to  July  1-1,  1872,  when  he  was 
promoted  to  the  grade  of  ensign,  he  was  all  the 
time  an  officer  in  the  line  of  the  Navy  and  serv- 
ing as  such  officer. 

Section  12  of  the  act  of  July  15,  1870,  chapter 
295  (16  Stat.,  334).  provides  that  the  "students 
in  the  Naval  Academy  shall  hereafter  be  styled 
cadet  midshipmen,"  and  that  when  they  "  shall 
have  passed  successAiUy  the  graduating  exami- 
nation at  said  academy  they  shall  receive  ap- 
pointments as  midshipmen,  ranking  according 
to  merit,  and  may  be  promoted  to  the  grade  of 
ensi^  as  vacancies  in  the  number  allowed  by 
law  m  that  grade  may  occur."  The  provisions 
of  that  section  do  not  seem  to  have  been  applied 
to  the  case  of  the  claimant  He  did  not  there- 
after receive  an  appointment  as  cadet  midship- 
man, nor  does  he  appear  to  have  received  an 
appointment  as  midsnipman  after  he  passed 
successftilly  the  graduating  examination  at  the 
academy,  but  he  was  promoted  to  the  grade  of 
ensign  after  he  had  completed  his  academic 
course  at  Annapolis. 

It  is  very  questionable  whether  the  twelfth 
section  of  the  act  of  1870  applies  to  persons  who 
had  been  theretofore  appointed  midshipmen.  It 
would  rather  seem  to  be  limited  in  its  provisions 
to  persons  thereafter  to  be  appointed  to  the  dis- 
tinct grade  of  c^et  midshipmen,  and  therefore 
not  to  include  the  case  of  the  claimant  Bnt^ 
even  if  section  12  of  the  act  of  1870  applies  so  far 
to  those  who  were  then  students  in  the  Naval 
Academy,  that  they  were  thereafter  to  be  styled 
cadet  midshipmen,  yet  they  were  still  to  dis- 
charge the  same  duties  as  before  and  be  subject 
to  the  same  naval  discipline  and  control  as  be- 
fore and  to  receive  the  same  pay  as  before. 
We  see  nothing  in  the  actof  1870  to  exclude  the 
claimant  from  the  position  which  he  occupied 
prior  to  the  passage  of  that  act,  as  a  member  of 
aggrade  in  the  active  list  of  line  officers  of  the 
Navy,  so  far  as  respected  his  service  at  the  Naval 
Academy  after  the  date  of  the  passage  of  that 
act,  whether  he  was  thereafter  to  be  styled  a 
cadet  midshipman  or  to  continue  to  be  styled  a 
midshipman. 

No  legislation  which  took  place  after  the  14th 
of  July,  1872,  can  affect  the  question  arising 
under  the  act  of  1883  as  to  his  service  as  an  offi- 
cer in  the  Navy  prior  to  the  14th  of  July,  1872. 
Section  15  of  the  act  of  1862  provided  that  the 
"annual  pay  of  the  several  ranks  and  grades  of 
officers  of  the  Navy  on  the  active  list^"  therein- 
after named,  comprehending  the  nine  grades 
mentioned  in  the  first  section  of  tlfe  same  act, 
should  be  as  thereinafter  specified  in  the  fif- 
teenth section,  and  the  last  provision  was  this ; 
"  Midshipmen  shall  receive  |500." 

It  is  impossible  not  to  conclude  that  the  claim- 
ant continued  to  be,  after  the  passage  of  the  act 
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of  1870,  as  he  was  prior  to  its  passage,  an  officer 
of  the  Navy,  on  the  active  hst,  and  serving  as 
sach  an  officer,  b^  virtue  of  his  having  been  ap- 
pointed a  midshipman  and  continuing  to  be  a 
student  in  the  Naval  Academy,  even  though  he 
might  have  been  properly  styled,  after  the  pas- 
sage of  the  act  of  1870,  a  cadet  midshipman. 

The  judgment  of  the  Court  of  Claims  is  af- 
firmed. 


JUIIA  A.  NUTT,  Executrix  of  Haller  Nutt, 

V. 

THE  UNITED  STATES. 

Decided  April  16,  1888. 

August  7,  1882,  Congress  directed  the  Quarter- 
master-General to  examine  and  adjust  claimant's 
claiiiis  against  the  United  States.  December, 
1882,  he  reported  to  Congress,  through  the  Secre- 
tary of  War,  a  certain  sum  to  be  due.  The  ac- 
count was  not  transmitted  to  nor  acted  upon  by 
the  accounting  officers  of  the  Treasury.  July  5, 
1884,  an  act  was  passed  '*  for  the  allowance  of  cer- 
tain claims  reported  by  the  accounting  officers  of 
the  Treasury."  Among  these  was  one  to  claim- 
ant, which  was  but  a  fraction  of  amount  reported 
as  due  by  Quartermaster-General.  Claimant  ac- 
cepted this  amount  from  Secretary  of  the  Treasury. 
Held,  that  the  report  of  the  Quartertnaster-Q^neral 
was  neither  the  award  of  an  arbitrator  nor  the 
e<^uivalent  of  an  account  stated  so  as  to  legally 
bind  the  United  States  for  the  amount  reported  to 
be  due  ;  nor  was  the  appropriation  by  Congress  of 
a  smaller  sum  any  recognition  by  them  that  a 
larger  sum  was  due. 

Mr.  Justice  Matthews  delivered  the  opinion 
ofthecoart. 

An  act  of  Coneress,  approved  August  7, 1882, 
for  the  relief  of  Julia  A.  Nutt,  widow  and  execu- 
trix of  Haller  Nutt,  deceased  (22  Stats.,  734),  de- 
clared— 

"That  the  Quartermaster-General  of  the 
United  States  is  hereby  authorized  and  di- 
rected to  examine  and  adjust  the  claims  of 
Julia  A  Nutt,  widow  and  executrix  of  Haller 
Nutt,  dec^ised,  late  of  Natchez,  in  the  State  of 
Missiissippi,  growing  out  of  the  occupation  and 
use  by  tne  United  States  Ajrmy,  during  the  late 
rebellion,  of  the  property  of  the  said  Haller 
Nutt  during  his  lifetime,  or  of  his  estate  after 
his  decease,  including  live-stock,  goods,  and 
moneys  taken  and  used  by  the  United  States  or 
the  armies  thereof;  and  he  ma^  consider  the 
evidence  heretofore  taken  on  said  cdaim,  so  far 
asapplicable,  before  the  commissioners  of  claims, 
and  such  other  legal  evidence  as  may  be  adduced 
before  him  in  behalf  of  the  legal  representatives 
of  Haller  Nntt,  deceased,  or  in  behalf  of  the 
United  States,  and  shall  report  the  facts  to  Con- 
gress, to  be  considered  with  other  claims  re- 
ported by  the  Quartermaster-Qeneral :  Protnded. 
That  no  part  of  said  claims,  upon  which  said 
commissioners  of  claims  have  passed  on  the 
merits,  shall  be  considered  by  the  Quarter- 
master-GeneraL" 

On  December  22;  1882,  the  Quartermaster- 
QeneraL  acting  under  and  pursuant  to  this  act, 
reported  to  Congress,  through  the  Secretary  of 
'War,  that  he  had  examined  the  claims  of  Mrs. 
Julia  A,  Nutt,  as  widow  and  executrix,  and  the 
nature  and  manner  of  his  investigation,  and  the 


circumstances  and  evidence  relating  to  the  same. 
He  ftnrther  reported  as  follows  : 

"All  the  evidence  considered,  as  well  as  the 
additional   information   I   have   been  able  to 

father,  warrants  me  in  recommending  that 
ulia  A  Nutt  be  paid  the  following  items, 
which,  in  my  judgment,  are  sufficiently  proved 
by  the  evidence,  viz." 

He  then  states  various  items  of  property,  with 
their  value,  the  total  amounting  to  |266,884.05. 
This  report  was  transmitted  direct  by  the  Sec- 
retary of  War  to  Congress,  but  was  not  trans- 
mitted to  or  acted  upon  by  the  accounting  offi- 
cers of  the  Treasury.  On  July  6,  1884,  Congress 
passed  an  act  (23  Stats.,  552)  "for  the  allowance 
of  certain  claims  reported  by  the  accounting 
officers  of  the  United  States  Treasui^  Depart- 
ment, and  for  other  purposes."  This  statute 
enacts — 

"That  the  Secretary  of  the  Treasury  be,  and 
he  is  hereby,  authorized  and  requirea  to  pay, 
out  of  any  money  in  the  Treasury  not  other- 
wise appropriated,  to  the  several  persons  in 
this  act  named,  the  several  sums  mentioned 
herein,  the  same  being  in  full  for,  and  the  re- 
ceipt of  the  same  to  be  taken  and  accepted  in 
each  case  as  a  full  and  final  discharge  of  the 
several  claims  examined  and  allowed  by  the 
proper  accounting  officers  under  the  provisions 
of  the  act  of  July  4,  1864,  since  January  6,  1883, 
namely." 

Then  follows  a  list  of  the  names  of  the  per- 
sons, with  the  amount  payable  to  each,  under 
the  head  of  the  several  States  of  Tennessee, 
Kentucky,  West  Virginia,  Indiana,  Pennsyl- 
vania, Ohio,  Maryland,  Missouri,  District  of 
Columbia,  Colorado,  Illmois,  Indian  Territory, 
Iowa,  Kansas,  and,  finally,  under  the  head  of 
Mississippi,  as  follows:  '*To  Julia  A.  Nutt, 
widow  and  executrix  of  Haller  Nutt,  deceased, 
of  Adams  County,  the  sum  of  $35,656.17." 

This  amount  was  paid  to  and  accepted  by  the 
claimant  The  payment  and  receipt  of  this  sum 
under  the  act  of  July  5, 1884,  however,  it  is  con- 
tended, does  not  operate  as  a  full  and  final  dis- 
charge of  her  claim  a^inst  the  Qovernment, 
because  it  is  not  within  the  description  con- 
tained in  the  act  of  "claims  examined  and  al- 
lowed by  the  proper  accounting  officers  under 
the  provisions  of  the  act  of  July  4,  1864."  The 
right  to  recover  the  full  amount  of  the  claim, 
after  deducting  this  payment^  is  rested  by  coun- 
sel for  the  claimant  upon  the  act  of  August  7, 
1882,  and  is  based  upon  the  following  proposi- 
tions: 

First.  The  reference  of  the  claim  by  Congress, 
with  the  consent  of  the  claimant,  to  the  Quar- 
termaster-General constituted,  under  the  special 
provisions  of  the  act  of  reference,  a  submission 
to  arbitration,  and  the  Quartermaster-General's 
conclusion  or  finding  was  an  award  pursuant  to 
arbitration,  upon  which  suit  can  be  maintained. 

Second.  If  the  reference  to  the  Quartermas- 
ter-General and  the  finding  by  him  do  not  con- 
stitute an  arbitration  and  award,  they  are  at 
least  the  equivalent  of  an  account  stated  be- 
tween private  individuals. 

Third.  Even  if  of  itself  the  flndine  of  the  Quaiv 
termaster-General  did  not  constitute  an  account 
stated  it  became  such  by  its  acceptance  by  Con- 
gress and  the  appellant. 

There  ia  nothmg,  however,  in  the  language  of 
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the  act  of  August  2, 1882,  to  justifV  the  inference 
that  the  finding  reported  by  the  Quarter  mas  ter- 
Oeneral  is  an  award  in  pursuance  of  an  arbitra- 
tion. On  the  contrary,  the  terms  of  the  act  dis- 
tinctly negative  that  idea.  There  is  no  recital 
of  a  mutual  submission  by  the  parties  of  any  con- 
troversy to  an  arbitrator.  The  Quartermaster- 
General  was  authorized  and  directed  by  Con- 
gress to  examine  and  adjust  the  claims  in  ques- 
tion, but  not  for  the  purpose  of  settling  and  ad- 
judging anv  controversy  in  relation  thereto  be- 
tween the  United  States  and  the  claimant.  He 
was  required  to  report  the  facts  to  Congpress, 
not  to  publish  an  award  to  the  parties ;  and  the 
object  for  which  his  report  was  required  was 
that  the  claim  should  be  *' considered  with  other 
claims  reported  by  the  Quartermaster-General." 
This  report  evidently  is  purely  for  the  informa- 
tion of  Congress  itself,  in  order  that  it,  being 
thus  advised,  might  thereafter  deal  with  the 
claim  as  in  its  judgment  should  seem  best. 

On  this  point  tne  language  of  this  court  in 
Gordon  v.  United  States,  7  Wall.,  188,  195,  is  ap- 
plicable. It  was  there  said  :  **The  various  acts 
and  resolutions  of  Congress  in  this  case  ema- 
nated from  a  desire  to  do  justice  and  to  obtain 
the  proper  information  as  a  basis  of  action,  and 
were  not  intended  to  be  submissions  to  the  arbit- 
rament of  the  accounting  officer.  They  were 
designed  as  instructions  to  the  officer  by  which 
to  a^ust  the  accounts,  Congress  reserving  to 
itself  the  power  to  approve,  reject,  or  rescmd, 
or  to  otherwise  act  in  the  premises  as  the  exi- 
gencies of  the  case  might  require.  In  other 
words,  these  references  only  require  the  officer 
to  act  in  a  ministerial,  not  a  judicial  capac- 
ity." 

To  the  same  effect  is  the  case  of  Chorpenning 
V.  United  States,  94  U.  S.,  397,  398.  It  was  there 
said :  *'The  resolution  relied  upon  by  the  appel- 
lant was  wholly  unilateral.  It  contained  no 
stipulation  of  payment,  express  or  implied. 
Congpress,  for  its  own  reasons,  simply  directed 
an  examination  and  adjustment.  It  gave  no 
promise  and  came  under  no  obligation  to  the 
other  party  and  asked  and  received  none  ftrom 
him.  The  Government  and  the  claimant  stood 
and  continued  to  stand  wholly  independent  of 
each  other.  The  Government  could  at  any  time 
before  payment  recall  what  it  had  done,  and  the 
claimant  was  at  liberty  up  to  the  same  period 
to  refuse  concurrence  and  assert  aliunde  his 
legal  rights,  if  any  he  had.  Prior  to  that  time 
there  could  be  no  vested  right  and  no  commit- 
ment of  either  party,  not  subject  to  the  exer- 
cise thereafter  of  such  discretion,  affirmative  or 
negative,  as  might  be  deemed  proper.  The  case 
presents  the  same  legal  aspect  as  if  it  were  be- 
tween individuals.  If  a  merchant  should  direct 
his  clerk  or  other  agent  to  investigate  and  adjust 
the  claim  of  a  third  party  upon  a  prescribed 
basis,  and  the  adjustment  was  made  accordingly, 
can  it  be  doubtea  that  the  merchant  might  there- 
after, because  he  had  come  to  the  conclusion 
that  the  claim  was  tainted  with  Araud,  or  had 
been  already  fUlly  paid,  or  for  any  other  reason, 
or  as  a  matter  of  choice,  without  assigning  any 
reason,  decline  to  recognize  what  had  been  done 
as  of  any  validity,  and  withdraw  the  authority 
under  which  the  proceeding  had  been  taken? 
The  reason  of  the  right  would  be  that  there  was 
no  binding  mutuality  of  assent,  no  consideration. 


and  hence  noldgal  obligation  resting  upon  either 
party." 

The  same  reasons  dispose  of  the  second  propo- 
sition, and  show  that  the  report  of  the  Quarter- 
master-General is  no  more  an  account  stated 
between  the  parties  than  it  is  an  arbitration  and 
award.  In  order  to  constitute  an  account  stated 
between  individuals  the  statement  of  the  ac- 
count must  be  adopted  by  one  party  and  sub- 
mitted as  correct  to  the  other.  But  here  Congress 
did  not  adopt  the  report  of  the  Quartermaster- 
General  as  its  statement  of  what  was  due  from 
the  United  States ;  nor  was  the  report  submitt;ed 
to  the  claimant  as  a  correct  statement  of  in- 
debtedness. 

The  acceptance  b^  Congress  and  the  appellant, 
referred  to  in  the  third  proposition,  can  only  mean 
the  appropriation  maae  by  Congress  in  the  act 
of  July  6, 1884,  but  certainly  that  cannot  be  con- 
sidered an  adoption  of  the  report  of  the  Quar- 
termaster-General. It  does  not  purport  to  be  an 
appropriation  of  a  partial  payment,  as  a  credit 
upon  a  larger  sum  admitted  to  be  due.  Even 
though  it  be  admitted  that  the  language  of  the 
act  in  its  first  clause,  declaring  that  the  receipt 
of  the  money  appropriated  in  each  case  shall  be 
taken  as  a  fUll  and  final  discharge  of  the  several 
claims,  does  not  apply,  yet  there  is  no  inference 
that,  the  appropriation  actually  made  was  in- 
tended to  be  a  recognition  of  a  larger  amount  in 
fact  due.  The  presumption  is  the  other  way ; 
and  the  right  conclusion  is  that  Congress  appro- 
priated all  that  it  meant  to  acknowledge. 

The  judgment  of  the  Court  of  Claims  dismiss- 
ing the  petition  is  therefore  affirmed. 


UNITED  STATES  COURT  OF  CLAIMS. 

JAMES  M.  T.  GLEESON 

V. 
THE  UNITED  STATES. 

Where  a  statute  authorizes  the  head  of  a  depart- 
ment to  appoint  clerks  at  a  salary  of  not  more  than 
a  given  amount  each  it  impliedly  authorizes  hira 
to  discharge  and  replace  said  clerks  at  discretion, 
and  therefore  gives  nim  the  right  to  reduce  salaries 
without  the  formality  of  discharging  and  reap- 
pointing. 

The  following  is  a  sufficient  statement  of  the 
case  for  a  proper  understanding  of  the  decision. 
On  the  15tn  day  of  November,  1871,  the  claim- 
ant was  appointed  by  the  Postmaster-General  a 
railway-postal  clerk  at  a  salary  of  |1,400  per 
annum  and  served  in  said  capacity  until  May 
23,  1883.  From  the  1st  day  of  August,  187d, 
to  the  31st  day  of  July,  18^2,  his  salary  was  re- 
duced f^om  |l,400  to  |1,300,  and  on  the  12th  day 
of  June,  1879,  a  fhrther  reduction  was  made  for 
one  month  ftom  $1,300  to  $1,240  per  annum,  the 
total  of  such  deductions  being  $597.84. 

Section  4026  of  the  Revised  Statutes  provides 
that—   ' 

"The  Postmaster-General  may  appoint  clerks 
for  the  purpose  of  assorting  and  distributing 
the  mail  in  railway  post-offices,  each  of  whom 
shall  be  paid,  out  of  the  appropriation  for  tiie 
transportation  of  mail,  a  samry  at  the  rate  of 
not  more  than  |1,400  a  year  each  to  the  head 
clerks  nor  more  than  $1,200  a  year  to  each  of 
the  other  clerks." 
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After  stating  the  case  as  above,  the  court,  by 
Weldon,  J.,  proceeded  as  follows : 

''The  pomt  is  made  in  behalf  of  the  claimant 
that  the  salary  being  once  fixed  and  established, 
the  Postmaster-Qeneral  had  no  power  to  re- 
duce or  change  it  in  his  discretion.  If  the  power 
exists  in  the  Fostmaster-Qeneral  to  fix  the  sal- 
ary it  is  a  continuing  power  and  does  not  be- 
come exhausted  by  the  exercise  of  it  by  the  first 
designation.  It  is  true  that  there  are  certain 
powers  given  to  public  officers  or  individuals 
which  b^^ome  exhausted  when  once  exercised, 
bnt  the  power  in  this  case,  if  it  exists,  does  not 
belong  to  that  character. 

"If  the  compensation,  not  to  exceed  a  certain 
amount,  is  in  the  control  and  discretion  of  the 
Postmaster-Qeneral,  that  control  and  discretion 
is  not  to  be  taken  away  by  once  exercising  the 
power  of  designation.  In  the  case  of  McBlair 
and  Runkle  (19  Ct.  01s.,  397,  528)  this  court  held 
that  the  President  in  the  exercise  of  a  certain 
power  in  relation  to  officers  on  the  retired  list 
of  the  Army  became  functus  officio j  but  those 
decisions  are  placed  upon  the  distinction  of  a 
continuing  power  and  one  intended  to  accom- 
plish a  definite  and  individual  result. 

"The  right  to  appoint  and  discharge  at  dis- 
cretion gave  to  the  officer  practical  control  of 
the  power  of  designation  of  the  amount  of  sal- 
ary, and  he  would  not  be  estopped  by  the  fact 
thsit  he  once  designated  the  salary  at  a  given 
sum. 

"If  the  Postmaster-Qeneral  had,  under  the 
law,  the  right  to  fix  the  salary  at  a  sum  not  ex- 
ceeding $1,400  and  the  power  to  appoint  and 
discharge,  the  law  would  not  require  him  to  dis- 
charge and  reappoint  in  order  to  designate  the 
salaiy  anew. 

"What  can  be  done  indirectly  may  ordinarily 
be  done  directly  in  the  performance  of  a  public 
duty 

"The  statute  confers  on  the  officer  the  right 
to  appoint  clerks  *at  the  rate  of  not  more  than 
$1,400  a  year.'  The  services  of  clerks  in  the 
postal  service  are  as  dissimilar  in  the  amount  of 
labor  performed  and  responsibility  incurred  as 
the  different  routes  difi'er  in  importance  in  the 
mail  service  to  be  performed. 

"If  a  discretion  was  given  to  the  Postmaster- 
Qeneral  to  vary  the  compensation  so  as  to  suit 
the' different  d^prees  and  responsibility  of  labor 
incident  to  different  routes,  or  incident  to  a 
changed  condition  in  the  same  routes,  it  would 
not  have  been  an  unwise  policy  of  the  law. 

"  The  words  *not  more  than  one  thousand  four 
hundred  dollars '  become  important  because  of 
the  diversity  of  service  whicn  may  be  rendered 
by  persons  in  the  postal  service.  If  the  labor 
was  uniform  in  its  amount  no  good  reason  would 
exist  for  a  diversity  of  compensation ;  but  such 
isuotthefhot."    .    .    . 


Srttlembnts  relative  to  captured  or  aban- 
doned property,  made  by  the  Secretary  of  the 
Treasury  with  one  of  his  agents,  will  not  be  dis- 
turbed, in  the  absence  of  fraud,  positive  viola- 
tion of  the  statute,  or  contravention  of  public 
policy,  on  mere  technicalities,  especially  when 
ibe  agent^s  remedy  is  barred  by  lapse  of  time. 
United  States  v.  Johnson,  U.  S.  S.  0.,  Jan.  9, 
1888;  8  S.  0.  Rep.,  446. 


Supreme  Court  of  the  District  of  Columbia. 

QENERAL  TERM. 


Repobtbd  by  Fbanxlin  H.  Mackby. 


LINDEN  KENT  and  JAMES  LOWNDES, 
Administrators, 

THE  PENNSYLVANIA  RAILROAD  COM- 
PANY El-  Al. 

No.  26,737.    Law  Doc.  31. 

Decided  March  19.  1888. 

The  Chief  Justiob  and  Justices  Cox  and  James 
sitting. 

The  mere  fact  that  soit  has  been  brought  against  a 
party  liy  the  administrators  gives  him  no  such  in- 
terest in  the  estate  as  entitles  him  to  have  the  let- 
ters of  administration  revoked  on  the  ground  that 
thejr  were  illegally  granted.  If  the  court  had  no 
jurisdiction  to  grant  the  letters,  that  may  be  set  up 
in  the  action  itself  as  matter  of  defense,  since,  in 
such  case,  the  plaintiffs  wil}  have  no  legal  capacity 
to  sue. 

Statement  op  the  Case. 
On  the  19th  of  February,  1886,  John  T.  Praney, 
a  railway-postal  clerk,  was  serving  in  that  ca- 
pacity on  a  postal  car  attached  to  a  train  of  the 
Alexandria  and  Washington  Railroad,  a  road  in 
which  all  the  defendants  were  allocked  to  be 
jointly  interested.  The  train  collided  with  an- 
other at  a  place  called  Four-Mile  Run,  in  the 
State  of  Virginia.  In  this  collision  the  postal 
car  was  demolished  and  Franey  so  severely  in- 
jured as  to  cause  his  death  a  few  days  after- 
WMd.    By  the  law  of  the  State  of  Virginia— 

"Whenever  the  death  of  a  person  shall  be 
caused  by  the  wrongful  act,  neglect,  or  de&ult 
of  any  person  or  corporation,  and  the  act,  neg- 
lect, or  default  is  such  as  would  (if  death  had 
not  ensued)  have  entitled  the  par^  injured,  or, 
if  she  be  a  married  woman,  her  husband,  either 
separately  or  together  with  her,  to  maintain  an 
action  and  recover  damages  in  respect  thereof- 
then,  and  in  every  such  case,  the  person  who 
or  corporation  which  would  have  been  liable^  if 
death  nad  not  ensued,  shall  be  liable  to  an  action 
for  damages,  notwithstandine  the  death  of  the 

Eerson  injured,  and  although  the  death  shall 
ave  been  caused  under  such  circumstances  as 
amount  in  law  to  a  felony ;  provided  that  in  no 
case  shall  the  recovery  exceed  $10,000. 

"Every  such  action  shall  be  brought  by  and 
in  the  name  of  the  personal  representatives  of 
such  deceased  person,  and  withm  twelve  calen- 
dar months  after  his  or  her  death.  The  jury  in 
any  such  action  may  award  such  dama^^  as  to 
it  may  seem  fair  and  just,  and  may  cBrect  in 
what  proportion  they  shall  be  distributed  to  the 
wife,  husband,  parent,  and  child  of  the  de- 


The  amount  recovered  in  any  such  action 
shall,  after  the  payment  of  costs  and  reasonable 
attorneys'  fees,  be  paid  to  the  wife,  husband, 
parent,  and  child  of  the  deceased  in  such  pro- 
portion as  the  iury  may  have  directed,  or,  if 
they  have  not  directed,  according  to  the  statute 
of  distribution,  and  shall  be  free  iVom  all  debts 
and  liabilities  of  the  deceased ;  but  if  there  be  no 
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wife,  hasband,  parent,  or  child  the  amount  so 
received  shall  be  assets  in  the  hands  of  the  per- 
sonal representatives,  to  be  disposed  of  accord- 
ine  to  law." 

In  January,  1888,  Martha  Praney,  the  widow 
of  the  deceased,  filed  a  petition  in  this  court, 
holding  a  special  term  for  Orphans'  Court  busi- 
ness, in  which  she  alleged  in  substance  as  fol- 
lows: 

That  she  is  a  resident  of  the  county  of  Fau- 
quier, in  the  State  of  Virginia ;  that  she  is  the 
widow  of  said  John  T.  Franey,  who  died  intes- 
tate on  the  21st  of  February',  1886,  leaving  nine 
infant  children  [naming  them] ;  that  at  the  date 
of  his  death  he  was  a  citizen  of  Virginia  and  re- 
sided in  the  county  of  Fauauier,  in  said  State ; 
that,  saving  a  few  articles  of  household  Aimiture, 
he  left  no  property  and  had  no  creditors ;  that 
she  is  a  citizen  of  the  United  States  and  resided 
in  said  county  of  Fauquier ;  that  she  has  a  claim 
aeainsta  railroad  corporation  or  corporations 
within  the  District  of  Columbia  for  causing  her 
husband's  death ;  that  she  is  advised  that  letters 
of  administration  in  the  premises  are  necessary 
and  that  she  is  entitled  to  have  them  issued  to 
her ;  that  she  waives  her  right  in  favor  of  Lin- 
den Kent  and ,  of  the  city  of 

Washington,  in  the  District  of  Columbia,  and 
she  hereby  consents  and  requests  that  letters  of 
administration  issue  to  them. 

Letters  of  administration  on  the  estate  of  the 
deceased  were  accordingly  granted  to  Linden 
Kent  and  James  Lowndes. 

On  June  28,  1887,  the  Baltimore  and  Potomac 
Railroad  Company  filed  its  petition  in  the  same 
court,  setting  forth  the  filing  of  the  foregoing 
petition  and  the  issuing  of  said  letters  to  Kent 
and  Lowndes,  and  that  oy  virtue  of  said  letters 
the  said  administrators  had  instituted  an  action 
at  law  in  this  court  against  the  petitioner  and 
several  other  railroad  corporations  to  recover 
damages,  by  virtue  and  upon  the  authority  of 
an  act  of  the  Legislative  Assembly  of  the  State 
of  Virginia,  because  of  the  death  of  the  said  in- 
testate. A  copy  of  the  declaration  in  said  cause, 
setting  forth  the  said  act  in  fbll,  is  filed  with 
this  petition. 

That  the  petitioner  is  informed  and  believes, 
and  therefore  avers,  that  the  said  John  T.  Fra- 
ney never  resided  in  the  District  of  Columbia, 
and  that  no  assets  belonging  to  his  estate  have 
ever  been  in  the  District  of  Columbia,  either  be- 
fore or  since  his  death,  and  that  the  sole  basis 
for  the  claim  to  letters  of  administration  con- 
sisted in  said  unliquidated  claim  for  damages ; 
and,  ibrther,  that  the  said  Franey,  at  the  time 
of  his  death,  and  a  long  time  prior  thereto,  was 
a  citizen  of  the  State  of  Virginia,  and  that  his 
sole  residence  was  in  the  said  Warren  ton,  in  the 
said  State,  and  that  all  the  personal  property 
owned  or  held  by  him,  or  which  he  had  any  in- 
terest in,  was  in  the  State  of  Virginia. 

"Your  petitioner  is  advised  by  counsel,  and 
therefore  submits  that  this  court  is  without  au- 
thority or  Jurisdiction  to  issue  the  said  letters 
of  administration,  and  that  they  are  therefore 
null  and  void,  and  that,  because  the  same  were 
issued  ill-advisedly,  they  ought  to  be,  and  your 
petitioner  has  a  right  to  demand  that  they  shall 
be,  revoked."  • 

The  said  action  at  law  is  number  26,737  on  the 
docket  of  this  court  and  is  still  pending ;  that  an 


issue  of  law  was  raited  therein  which  has  since 
been  decided,  but  no  plea  of  any  kind  by  this 
petitioner,  or  by  any  of  the  other  defendants 
therein,  has  yet  been  interposed. 

"The  petitioner  therefore  prays — 

"First.  That  the  said  Linden  Kent  and  James 
Lowndes  may  be  cited  to  answer  this  petition 
within  a  reasonable  time : 

"  Second.  That  the  saia  letters  of  administra- 
tion, so  as  aforesaid  issued,  may  be  revoked  and 
declared  to  be  null  and  void  ;  and 

"Third.  That  the  petitioner  may  have  such 
other  and  additional  relief  as  may  be  proper  in 
the  premises." 

A  citation  having  accordingly  issued  to  the 
administrators,  they  filed  their  answer,  setting 
forth— 

"That  their  claim  for  administration  on  said 
estate  and  the  letters  issued  thereon  were  based 
upon  the  claim  or  demand  against  the  said  sev- 
eral railroad  companies  set  out  as  an  exhibit  j 
that  service  of  process  was  duly  had  on  the  saia 
defendant  corporation,  who  appeared  by  coun- 
sel and  demurred.  That  the  demurrer  was 
overruled  by  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  holding  a  special  term,  and 
leave  given  to  the  defendants  to  plead  thereto 
within  twenty  days.  They  referred  to  the  said 
declaration  as  setting  forth  specifically  the 
nature  ana  character  of  said  existing  claim  as 
the  basis  of  said  administration,  which,  under 
the  statute,  in  accordance  with  the  decision  of 
the  Supreme  Court  of  the  District  of  Columbia, 
sets  forth  the  proper  cause  of  action  and  right 
to  recover  against  the  said  defendants." 

The  matter  of  this  petition  and  the  answer 
thereto  then  came  on  for  hearing,  and  the  prayers 
of  the  petitioning  company  were  denied,  from 
which  order  the  company  appealed  to  the  Gen- 
eral Term. 

Enoch  Tottbn  for  petitioner  (appellant). 

LiNDBK  Kbnt  for  administrators  (appellees). 

Mr.  Chief  Justice  Bingham  delivered  the 
opinion  of  the  court. 

The  petitioner  is  not  a  party  having  such  an 
interest  in  the  estate  of  John  Franev  as  entitles 
it  to  resist  the  granting  of  letters  of  administra- 
tion thereon,  it  has  an  interest  in  the  question 
whether  or  not  his  administrators  may  main- 
tain a  suit  a^^nst  it,  and  that  is  all.  in  every 
other  way  it  is  a  stranger  to  the  estate.  No  one 
has  a  right  to  question  uie  propriety  of  the  issuing 
of  letters  of  administration  unless  he  shows  an 
interest  in  the  estate  of  the  deceased,  and  it  is 
clear  that  the  petitioner  has  no  such  interest  It 
is  neither  cremtor  nor  legatee,  and  it  is  not  even 
certain  that  it  is  a  debtor  of  the  estate  until  the 
result  of  the  suit  now  pending  against  it  shall 
determine  that  fact  The  question  whether  the 
plaintiffs  in  that  suit  have  the  legal  capacitv  to 
maintain  their  action  is  one  which  can  be  fully 
determined  in  the  action  itself.  If  it  should  be 
there  held  that  the  Orphans'  Court  had  no  juris- 
diction to  grant  the  plaintiffs  letters  of  adminis- 
tration the  action,  of  course,  will  fail,  since  the 
plaintiffs  will  have  no  legal  capacity  to  maintain 
it  It  is  therefore  unnecessary,  and,  indeed,  it 
would  be  improper,  for  us  to  decide  that  ques- 
tion in  this  proceeding. 

The  ruling  of  the  Orphans'  Court  is  affirmed. 
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LEMMON  V.  BEEMAN. 

Decided  Janaary  10,  1888. 

An  infant  may,  before  or  on  arriving  at  age,  disaf- 
firm a  purchase  of  personalty,  other  than  necessa- 
ries, made  by  him  during  his  minority  and  recover 
back  the  consideration  paid  without  restoring  the 
property  sold  and  delivered  to  him,  where  it  has 
been  taken  from  him.  whether  rightfully  or  not, 
upon  an  execution  against  a  third  person.  In  such 
a  case  he  is  not  required,  as  a  condition  of  his  right 
to  recover,  to  take  any  steps  to  recover  the  pro|)erty 
taken  from  him.  It  is  sufficient  in  such  case  that 
the  property  ceases  to  be  in  his  possession  or  sub- 
ject to  his  control. 

Jadge  MiNSHALL  delivered  the  opinion  of  the 
court. 

In  1881  Beeman,  then  a  minor,  purchased  of 
James  Lemmon,  then  in  life,  bat  since  deceased, 
a  certain  stock  of  drugs,  for  which  he  paid  at  the 
time  f400,  the  price  as  agreed  on  between  them. 
The  stock  was  in  a  store  in  the  State  of  Illinois, 
and  the  sale  was  made  by  Lemmon  through  his 
agent.  Dr.  Everett,  who  some  time  before  had 
sold  me  stock  to  Lemmon,  and  as  his  agent  had 
con  tinned  in  possession  of  the  property  and 
conducted  the  business  for  him.  In*a  short  time 
alter  the  sale  had  been  made  to  Beeman  the 
goods  were  taken  ftrom  him  under  an  execution 
issued  upon  a  judgment  against  Everett,  upon 
the  claim  of  the  creditor  of  the  latter  that  they 
belonged  to  him  and  not  to  Lemmon.  Beeman 
made  an  eflfort  to  recover  the  property,  and,  in 
a  short  time  after  he  became  of  age  (which  was 
in  1882),  disaffirmed  the  contract,  presented  a 
claim  to  the  administrator  of  Lemmon's  estate 
for  the  money  he  had  paid  on  the  purchase  and 
demanded  its  return,  which  was  refdsed  and  the 
claim  rejected. 

No  point  is  made  as  to  the  ownership  of  the 
poods.  It  is  averred  in  the  petition,  and  mast 
be  taken  as  the  f^t,  that  they  belonged  to  the 
deceased  at  the  time  of  the  sale  to  Beeman. 
Again,  there  is  no  room  for  a  claim,  nor  is  it 
made,  that  the  property  purchased  was  in  the 
nature  of  necessaries,  and  the  contract,  for  such 
reason,  incapable  of  being  disaffirmed ;  nor  is  it 
claimed  that  the  decedent  or  his  agent  was  in 
any  way  deceived  as  to  the  age  of  Beeman  at  the 
time  the  sale  was  made.  The  only  question 
presented  upon  the  record  is  whether,  upon  the 
facts  as  stated,  the  minor  had  the  righf^  on  be- 
coming of  age,  to  rescind  the  contrtust  and  re- 
<wver  the  consideration  he  had  paid  without 
returning  the  property  that  had  been  sold  and 
deliverea  to  him. 

The  true  doctrine  now  seems  to  be  that  the 
oontnust  of  an  in£uit  is  in  no  case  absolately 
void.  1  Pars.  Cont,  296,  328 ;  Pollock,  Gont., 
36 :  Hamer  v.  Dipple,  31  Ohio  St.,  72 ;  Williams 
V.  Moor.  11  Meee.  &  W.,  266. 

An  inrant  may,  as  a  general  rule,  disaffirm  any 
oontract  into  which  he  has  entered ;  but  until  he 
does  so  the  contract  may  be  said  to  subsist,  ca- 
pable of  being  made  absolute  by  affirmance  or 
▼Did  by  disafldnance  on  his  arriving  at  age.  In 
other  words,  in£Eincy  confers  a  pri^ese  rather 
than  imposes  a  disability ;  hence  the  disaffirm- 
ance of  a  contract  by  an  infimt  in  the  exercise 


of  a  right  similar  to  that  of  rescission  in  the  case 
of  an  adult,  the  ground  being  minority,  inde- 
pendent of  questions  of  fraud  or  mistake.  But 
in  all  else  the  general  doctrine  of  rescission  is 
departed  fW>m  -no  father  than  is  necessary  to 
preserve  the  grounds  upon  which  the  privilege 
is  allowed  and  is  governed  by  the  maxim  that 
infancy  is  a  shield  and  not  a  sword.  He  is  not 
in  all  cases,  as  is  an  adnlt,  required  to  restore 
the  opi>osite  party  to  his  former  condition ;  for  if 
he  has  lost  or  squandered  the  property  received 
by  him  in  the  transaction  that  he  rescinds,  and 
is  so  unable  to  restore  it,  he*  may  still  disaffirm 
the  contract  and  recover  back  the  consideration 
paid  by  him  without  making  restitution ;  for  if 
it  were  otherwise  his  privilege  would  be  of  little 
avail  as  a  shield  against  the  inexperience  and 
improvidence  of  youth.  But  when  the  property 
rescinded  by  him  from  the  adult  is  in  his  pos- 
session or  under  his  control  to  permit  him  to 
rescind  without  returning  it  or  offering  to  do 
so  would  be  to  permit  him  to  use  his  privilege 
as  a  sword  rather  than  as  a  shield. 

This  view  is  supported  not  only  by  reason  but 
by  the  greater  weight  of  authority.  It  was  rec- 
ognized and  applied  by  this  court  in  Cresinger 
V.  Welch,  15  Ohio,  156,  decided  in  1846.  The  fol- 
lowing is  the  language  used  by  Mr.  Tyler  on  the 
subject : 

^*If  the  contract  has  been  executed  by  the 
adult,  and  the  infant  has  the  property  or  con- 
sideration received  at  the  time  he  attains  tM 
age,  and  he  then  repudiates  the  transaction,  he 
must  return  such  property  or  consideration,  or 
its  equivalent,  to  the  adult  party.  If,  however, 
the  infant  has  wasted  or  squandered  the  prop- 
erty or  consideration  received  during  infancy, 
and  on  coming  of  age  repudiates  the  transac- 
tion, the  adult  party  is  remediless." 

He  then  adds  that  **  there  ^re  expressions  of 
judges  and  tort- writers  against  this  latter  propo- 
sition, but,"  he  says,  **  the  weight  of  authority 
is  in  harmony  with  it,  and  is  decidedly  in  accord 
with  the  general  principles  of  law  for  the  pro- 
tection of  infants."  Tyler,  Inf.,  2d  ed.,  80,  and 
cases  cited  by  the  author.  See  also  the  case  of 
Price  V.  Furman,  27  Vt.,  268,  and  the  notes 
thereto  of  Mr.  Ewell  in  his  Leading  Cases  on 
Infancy  and  Coverture,  119.  After  an  exhaust- 
ive review  o£the  cases,  this  author  says : 

"  The  true  doctrine^  and  the  one  supported  by 
the  weight  of  anthonty  (at  least  in  the  United 
States),  would  seem  to  be  that,  when  an  infant 
diMiffirms  his  executed  contract  after  arriving 
at  aee,  and  seeks  a  recovery  of  consideration 
moving  i^m  him,  and  where  the  specific  con- 
sideration received  by  him  remains  in  his  hands, 
in  speeiey  at  the  time  of  disaffirmance,  and  is 
capable  of  return,  it  must  be  returned  by  him ; 
but  if  he  has,  durintr  infancy,  wasted,  sold,  or 
otherwise  disposed  of,  or  ceased  to  possess,  the 
consideration,  and  has  none  of  it  in  his  hands  in 
kind  on  arriving  at  majority,  he  is  not  liable 
therefor,  and  may  disaffirm  without  tendering 
or  accounting  for  such  consideration." 

This  statement  of  the  law,  supported,  as  it  is. 
not  only  by  the  greater  weight  of  authority,  but 
also  of  reason,  meets  with  our  fUU  approval. 
There  is,  however,  much  conflict  in  tne  deci- 
sions of  the  different  States — greater  perhaps 
than  upon  any  other  question  connected  with 
the  law  of  infoncy  (Met.  Cont,  76) ;  but  we 
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deem  it  unnecessary  to  attempt  to  review  or 
discuss  them,  for  the  very  gooa  reason  that  it 
has  been  done  with  thoroughness  and  ability  by 
the  authors  just  referred  to.  See  also  the  not^ 
of  Mr.  Ewell  to  the  recent  case  of  Adams  v. 
Beall,  decided  by  the  Maryland  Court  of  Ap- 
peals, 26  Am.  L.  Reg.,  710. 

We  have  been  cited  by  counsel  for  the  defend- 
ant below  to  a  number  of  the  previous  decisions 
of  this  court,  supposed  to  afifect  the  right  of  the 
plalntifif  to  recover ;  but  a  carefUl  examination 
will  disclose  that  such  is  not  the  case.  In  Starr 
V.  Wright,  20  Ohio  St.,  97,  a  conveyance  had 
been  made  by  a  father  to  his  minor  son,  it  being 
without  anv  consideration,  and  intended  to  de- 
fraud creditors ;  and,  during  minority,  the  son 
had  reconveyed  to  the  father  to  enable  him  to 
raise  money  and  pay  his  creditors,  who,  for  a 
fUU  consideration,  then  conveyed  to  the  defend- 
ant. The  court  denied  the  right  of  the  son  on 
arriving  at  a^e  to  disaffirm  his  deed  of  recon- 
veyance. Being  the  voluntary  grantee  of  his 
father,  the  son  had  done  no  more  than  was  his 
moral  duty  to  do,  and  what  he  mi^ht  have  been 
compelled  to  do,  in  favor  of  creditors  and  pur- 
chasers. The  court  applied  the  maxim  that  in- 
foncy  is  a  shield  and  not  a  sword.  The  case  is 
quite  analogous  in  principle  to  the  leading  one 
of  2k)uch  V.  Pearson,  deciaed  by  Lord  Mansfield 
In  176.'>.  It  was  there  held  that  where  an  infant 
does  what  he  might  have  been  compelled  by  a 
court  of  equity  to  do  he  cannot  afterward  dis- 
affirm his  act.    3  Burr,  1794. 

In  Hamer  v.  Dipple,  31  Ohio  St,  72,  the  ques- 
tion was  whether  an  undertaking  executed  by  an 
infant  for  stay  of  execution  was  void  or  only 
voidable.  The  court  held  that  it  was  voidable 
only,  and  might  therefore  be,  as  it  had  been, 
affirmed  by  the  infant  in  arriving  at  age.  In 
Curtis  V.  McDougal,  26  Ohio  St.,  67,  it  appears 
an  infant  had  purchased  a  team  of  mules,  and 
at  the  same  time  had  executed  a  mortgage  on 
them  to  secure  the  purchase-money.  He  after- 
ward sold  the  property  to  his  fother,  who 
brought  an  action  in  replevin  against  an  assignee 
of  the  mortgaj^e  to  recover  possession.  The 
claim  was  based  on  the  theory  that,  by  the  sub- 
sequent sale  of  the  mortgaged  property,  the  in- 
fant had  disafflmed  the  mortgage,  as  he  would 
have  had  a  right  to  do  so.  It  is  difficlt  to  see 
how  the  sale  of  the  property  purchased  could 
be  treated  as  a  disaffirmance  of  the  contract  by 
which  he  had  acquired  it ;  it  was  rather  an  af- 
firmance than  a  aifafflrmance  of  that  contract, 
and  entirely  consistent  with  the  existence  of  the 
mortgage  that  he  had  given  to  secure  the  pay- 
ment of  the  purchsise-money. 

Again,  there  was  no  positive  disaffirmance  by 
the  infant,  the  claim  being  made  by  a  third  per- 
son, his  grantee,  although  the  rule  is  well  set- 
tled that  the  privilege  is  personal  to  the  infiint, 
and  is  not  available  to  third  persons.  1  Pars. 
Oont,  329.  But  the  court  placed  its  decision 
upon  the  broader  ground  that  it  was  not  within 
the  privilege  of  the  infant  to  disaffirm  the  se- 
curity he  had  given  for  the  purchase-money, 
without  also  avoiding  the  purchase,  saying  that, 
**  in  such  case,  if  the  infknt  would  rescind  apart 
he  must  rescind  the  whole  contract,  and  thereby 
restore  to  the  vendor  the  title  acquired  by  the 
purchase  " — again  applying  the  principle  that 
infancy  may  l^  usea  as  a  shield,  but  not  as  a 


sword.  So  that  the  claim  of  the  plainti£f  in  re- 
plevin defeated  his  right  to  recover,  as  a  dis- 
affirmance of  the  mortgage  would  necessarily 
have  divested  the  title  by  which  he  claimed  the 
property. 

It  is  apparent  that  none  of  these,  when  rightly 
considered,  affect  the  right  of  the  plaintiff  to 
disaffirm  tne  purchase  ma(^e  of  the  decedent, 
and  to  recover  the  consideration  paid.  Neither 
he  nor  any  one  claiming  under  him  makes  any 
claim  to  the  property  purchased.  By  his  dis- 
affirmance the  title  has  been  restored  to  the  es- 
tate of  the  vendor,  and  the  property,  or  its 
value,  may  be  recovered  by  the  administrator 
if  it  was  wrongftiUy  taken  by  the  sheriff  under 
the  execution  against  Everett. 

Judgment  affirmed. 

—  --  ■  <i«^  •  -—  — 

The  Right  of  Spectators  to  Witness  Pugi- 
listio  Encounters. 


The  London  Law  Journal  maintains  the  right 
of  spectators  to  look  on  at  pugilistic  encounters. 
"Every  Englishman,"  it  observes,  "in  his 
heart  loves  a  fight  with  fists,  and  the  only  differ- 
ence between  the  Englishman  of  to-day  and  the 
Englishman  twenty  years  ago  is  that  it  is  now 
his  fashion  to  pretend  the  contrary.  On  a  cer- 
tain day  in.  the  present  week  he  was  to  be  seen 
furtively  exchanging  the  2\meSj  in  which  had, 
in  his  younger  days,  appeared  the  historic  ac- 
count of  the  great  battle  of  Heenan  and  Sayers, 
written  by  the  late  Mr.  Tom  Taylor,  for  the  Tele- 
graph, which,  in  this  matter,  better  felt  the 
national  pulse. 

"  Perhaps  he  will  have  more  courage  in  his 
opinions  if  he  be  told  that  the  right  to  look  on 
at  a  fight  is  deeply  imbedded  in  English  law, 
and  has  recently  been  recognized  by  a  prepon- 
derance of  eight  judges  over  three  in  Coney's 
case.  A  boxing  match  with  gloves  is  no  doubt 
lawful  in  all  respects,  and,  although  it  is  as  un- 
lawful to  fight  for  money  as  it  is  to  fight  for 
spite,  and  unlawful  to  hoi  a  a  sponge  or  take  any 
other  prominent  part  in  a  fignt,  yet  merely  to 
look  on  is  the  inalienable  privilege  of  every 
Englishman." 


Current  Articles  in  the  Magazines. 


The  Effect  of  the  Norman  Conquest  on  English 
Law.  Ernest  Freund :  Columbia  Law  JHmes. 
April,  1888. 

The  History  of  Assumpsit  F.  B.  Ames,  Har- 
vard :  Law  Review,    April,  1888. 

The  Principle  of  Lumley  v.  Qye  and  its  Ap- 
plication.   Wm.  Schofield :  Ibid, 

The  Right  to  Follow  Trust  Property  when 
ConAised  with  other  Property.  Samuel  Willis- 
ton  :  Ibid, 

Memoranda  to  RefVesh  Recollection  of  Wit- 
nesses. Seymour  D.  Thompson:  Central  Law 
Journal,  vol.  26,  No.  13. 

Implied  Revocation  of  Wills.  W.  P.  Elliot : 
Central  Law  JoumaLyol,  26,  p.  387. 

Consideration  in  Deeds.  Richard  M.  Ven- 
able  :  Maryland  Law  Journal    April  18, 1888. 

Conditional  and  Contingent  Wills.  Irish  Law 
Times,  vol.  22,  No.  1,107. 
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PB0FBB80B  Thsodorb  W.  Dwioht  has  sent 
to  the  Columbia  Law  Times  the  following  list  of. 
fifty  law  books  which  he  thinks  will  be  useful 
to  a  youn^  practitioner  in  commencing  ailaw 
library:  Holland's  Elements  of  Jurisprudence 
(3d  edition)^  Revised  Statutes  of  the  United 
States,  Revised  Statutes  of  the  practitioner's 
State,  Kent's  Commentaries,  Schouler  on  Per- 
sonal Property,  Pollock  on  Contracts,  Addison 
OB  Contracts,  Story  on  Ag^ency,  Daniel  on  Ne- 

fotiable  Paper,  Reeves's  Domestic  Relations, 
Qiith  on  Master  and  Servant,  Bishop  on  Mar- 
riage and  Divorce,  Bishop  on  Married  Women, 
Tyler  on  Infancy,  Morawetz  on  Corporations, 
Dillon  on  Municipal  Corporations,  Angell  and 
Ames  on  Corporations,  Snyder  or  Dart  on  Ven- 
dor's and  Purchasers,  Benjamin  on  Sales  (Cor- 
bin's  or  Bennett's  edition),  Taylor  on  Landlord 
and  Tenant,  Burge  on  Suretyship,  Story  or 
Schouler  on  Bailments,  Redfield  on  Railways, 
Story  or  Wharton  on  Conflict  of  Laws,  Abbott  on 
Shipping,  Arnold  on  Marine  Lisurance,  Phillips 
On  Insurance,  May  on  Fire  and  Life  Insurance, 
Dwarris  on  Statutes,  Brown  on  Statute  of 
Frauds,  Augell  on  Statute  of  Limitations,  Mayne 
on  Damages,  Sedgwick  on  Measure  of  Damages, 
Kerr  on  Fraud  and  Mistake,  Bigelow  on  Estop- 
pel, May  (H.  W.)  on  Fraudulent  Conveyances, 
lindley  on  Partnership,  Parsons  on  Partner- 
ship, Pomeroy's  Emiity  Jurisprudence,  High  on 
Receivers,  High  onlni unctions.  Perry  on  Trusts, 
Lewin  on  Trusts,  Williams  on  Reiu  Property, 
Jones  on  Mortgages,  Washburn  on  Easements, 
Rawle  on  Covenants,  Jarman  on  Wills,  Hum- 
phrey's Precedents,  Taylor  on  Evidence.  Ste- 
phens on  Evidence  (Chase's  edition),  Gould  on 
Pleading,  and  Daniell's  Chancery  Pleading  and 
Practice. 


THE  COURTS. 


Snpreme  Court  of  the  United  States. 

,    «  April  80. 

L.  Brown,  of  Jackson,  Miss. ;  De  Lancey  Nicoii,  W.  B. 
Cochran,  and  C.  E.  Le  Barber,  of  New  York  city;  J.  E. 
Thomas,  of  Sheboygan  Falls,  Wis. ;  W.  L.  Coip,  of  Washing- 
ton. D.  C;  J.  H.  King,  of  Rapid  City,  Dak.,  and  D.  L.  Covifi, 
of  Rochester,  N.  Y.,  were  admitted  to  practice. 

180.  The  U.  8.  t.  Beebe  et  al.    Decree  affirmed. 

»l.  Porter  y.  White.  Appeal  from  the  Supreme  Court  of 
the  District  of  Colombia.  i>ecree  in  Qeneial  Term  affirmed 
with  costs. 

938.  Bayard  v.  The  U.  8.  ex  rel.  White.  In  error  to  the 
Sopreme  Coort  of  the  District  of  Columbia.  Judgment  in 
Qeneral  Term  reversed  with  costs  and  cause  remanded  with 
a  direction  to  dismiss  the  petition  for  the  writ  of  mandamus. 

mi.  The  U.  8.,  ex  rel.  Augarica  de  la  Rua,  Ac,,  v.  Bayard, 
ui  error  to  the  Supreme  Court  of  the  District  of  Columbia. 
Judgment  of  Qeneral  Term  affirmed  with  costs. 

J».  Cornell  ▼.  Weidner.    Decree  affirmed  with  costs. 
J^J^  SauBBure  v.  Gaiilard,  Ac    Dismissed  for  the  want 
of  jurisdiction. 

228.  Oolton  V.  Colton. 

».  Colton  ▼.  Colton.  Decrees  reversed  with  costs  and 
causes  remanded. 

m  The  F.  8.  and  T.  Co.  et  al.  v.  Shepherd  et  al. 

las.  Shepherd  v.  Thompson.  Appeals  fcom  the  Supreme 
Coort  of  the  District  of  ColumbU.  Decree  affirmed,  each 
appelant  to  j^y  the  costs  of  their  respecUve  appeals  in  this 
eoort. 

«>  ^  P^  People  of  the  State  of  Califomia  v.  The  Cent.  Pac. 
R.B.CO. 

•I.  Same  ▼.  The  Sou.  Pac.  &  R.  Co. 

W.  Same  t.  The  North.  Ry.  Co. 

m.  Same  ▼.  The  Cal.  Pac.  R.  R.  Co. 

884.  Same  ▼.  ilie  Cent.  Pac  R.  R.  Co. 

"«.  8ame  ▼.  The  Cent.  Pac.  R.  R.  Co.  Judgments  af- 
™«d  with  costs  and  causes  remanded  to  the  Circuit  Court 
**0£*  United  States  for  the  Northern  District  of  CaUfomla. 

3iz>  rioyes  ▼.  Larg«y.    Decree  affirmed  with  cost. 


217.  Culbertson  ▼.  The  H.  Witbeck  Co.  Judgment  afOrmed 
with  ooists. 

208.  Cameron  v.  Hodges.    Decree  reversed  with  costs. 

285.  Barker  v.  Craig.  Dismissed  for  the  want  of  Jurisdic- 
tion. 

228.  The  U.  8.  v.  Broadhead.  Dismissed  for  the  want  of 
Jurisdiction. 

284.  The  U.  8.  v.  Broadhead.  Dismissed  for  the  want  of 
jurisdiction. 

199.  Hunt  V.  Blackburn.  Motion  to  restore  to  the  docket 
continued. 

1111.  Dent v.Tillson, tax  collector,  A:c.,etal.  Motiontodis- 
miss  or  affirm  postponed  to  the  hearing  on  the  merits. 

818.  Marshall  v.  The  U.  8.    Petition  tor  rehearing  granted. 

1414.  Francis  v.  The  U.  S.  Motion  for  a  writ  of  certiorari 
granted. 

1402.  U.  8.,  ex  rel.  Dnnlap,  v.  Black. 

1408.  U.  S.,  ex  rel.  Rose,  v.  Black. 

1404.  U.  S.,  ex  rel.  Miller,  v.  Black.  Motion  to  advance  and 
for  leave  to  submit  submitted. 

1329.  The  District  of  Columbia,  appellant,  v.  McBlair  et  al. 
Motion  to  amend  decree  submitted. 

862.  Nailor  et  al.  v.  Nailor  et  al.  Motion  to  dismiss  sub- 
mitted. 

276.  The  Greg.  Ry.  and  Nav.  Co.  v.  The  Oreg.  Ry.  Co.  (lim- 
ited).   Argument  continued. 


Supreme  Court  of  the  Digtrict  of  Colombia. 

GENERAL  TERM. 

AprUdO. 

Kohl  V.  Just.  Opinion  by  Justice  Cox.  Decree  for  com- 
plainants. 

AveriU  v.  Second  National  Bank.  Opinion  by  Justice 
James.    Judgment  below  reversed  and  cause  remanded. 

United  States  v.  John  E.  Lysle.  False  pretenses.  Motion 
on  arrest  ofiudgment  sustained. 

Miller  v.  Fleming.    Argued  and  submitted. 


IN  EQUITY.— New  Suite. 

April  23. 
11180.  Mary  A.  Walling  et  al.  v.  Mary  B.  Smith  et  al.    For 
account  and  sale.    Com.  sol.,  C.  Storrs. 

11131.  Genevieve  B.  Wimsatt  et  al.  v.  Richard  D.  Wimsatt. 
For  partititon  by  sale.    Com.  sol.,  W.  J.  Newton. 

April  24. 

11132.  Hobart  A.  Smoot  v.  Eliza  Fulton  et  al.  Judgment 
creditor's  bill  to  sell.    Com.  sol.,  J.  G.  Bigelow. 

11138.  Laura  Uoyd  v.  Richard  Lloyd.  For  divorce.  Com. 
sol.,  A.  K.  Browne. 

April  25. 
11184.  Sarah  Ann  Lockwood  v.  Agnes  B.  Place  et  al.    To 
sell  part  lot.    Com.  sol.,  Jas.  H.  Smith. 

11135<  Victoria  M.  McGuigan  v.  James  H.  McGuigan.  For 
divorce.    Com.  sol.,  A.  B.  Williams. 

April  26. 

11186.  J.  Stanley  Brown  et  al.  v.  Harriet  Abbott.  To  re- 
move cloud  of  title  and  for  conveyance.  Com.  sol.,  J.  U. 
Ralston. 

April  28. 

11187.  Irene  Ann  Magee  et  al.  v.  John  W.  Hanes  et  al.  To 
sell  land.    Com.  sols..  Morris  &  Hamilton. 

1U88.  Estate  of  Frak  Martin.  Upon  petition  of  wife  Mary 
Ann  Martin  to  appoint  committee.  Com.  sol.,  Wm.  A.  Mc- 
Kenney. 


CIRCUIT  COURT.— New  Suits  at  Law. 

April  20. 

28002.  Wm.  C.  Tompkins  v.  Edwin  Travers.  Replevin. 
Plffo  atty,  J.  J.  Darlington. 

28608.  Lucy  A.  Thayer  v.  Wm.  H.  ICain.    Note,  fl,250. 
Plflb  atty.  C.  P.  Lincoln. 

28604.  John  W.  Green  Smith  v.  Wm.  Herbert  Smith.  Ac- 
count, 1432.26.    Plffs  atty,  H.  E.  Dayis. 

Anril  28. 

2M06.  James  W.  Barker  v.  Leopold  Newmeyer.    Appeal. 

28606.  John  8.  Rich  v.  Edwin  B.  Hay.  Replevin.  Plffs 
atty,  Wm.  Twombly. 

2860T.  Henry  C.  Bolden  v.  The  Columbian  Harmony  Cem. 
etery  Society.  Account,  $450.25.  Plffs  attys.  Smith  and  Hoi . 
land. 

28608.  August  C.  Clemens  v.  Catharine  Chase.    $217.60. 

28609.  Ellas  8.  Hutchinson,  trading  as  Hay  ward  &  Hutchin- 
son, V.  Josephine  R.  Reid.    Certiorari. 

April  24. 

28610.  Fillmore  Beall,  adm*r,  v.  Geo.  G.  Comwell.  Policy, 
$6,000.    Plffs  atty,  8.  8.  Henkle. 

28811.  Lawrence  Barrett  v.  Geo.  M.  Robeson.  Note,  $1,250. 
Plffs  attys,  Edwards  &  Barnard. 

28612.  Samuel  Cushroan  v.  August  Dittrich.  Note,  $10,750. 
Plffs  attys,  Gamett  and  MackalT. 
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April  25. 
28618.  Otto  Kornemann  v.  Albert  H.  Dowling.    Aooount, 
1175.50.    PIA  aUy,  J.  J.  Darlington. 

28614.  Lydia  A.  Philpe  v.  The  District  of  Columbia.    Dam- 
ages, IIO^OOO.    Plffs  attys,  Morris  &  Hamilton. 

28615.  George  Bergling  v.  John  A.  Witzell.    Judgment  of 
Justice  Strider,  $38.95. 

28816.  Vincent  W.  Power  et  aL  V.  Michael  lAwler.  Account, 
|1 ,449.15.    Plflb  atty,  L.  Kent. 

28617.  Annie    Moore  v.  The    Metropolitan    Railroad  Co. 
Damages,  tl5,000.    Plflb  attys,  Carrington  and  Williamson. 

28618.  Fillmore  Beall  et  al.,  adm'rs,  v.  Oeo.  G.  Oomwell. 
Policy,  $5,000.    Plffs  atty,  S.  8.  Henkle. 

April  96. 

28619.  Spencer  P.  Woodson  v.  Christopher  C.  Lefler  et  al. 
Appeal.    Plffs  atty,  Joe.  ShiUington. 

April  27. 

28620.  Frank  Lloyd  v.  Maurice  Joyce.    Damages,  $20,000. 
Plffs  atty.  S.  8.  Henkle. 

28621.  The  Pcenix  Mutual  Life  Insurance  Co.  v.  BeqJ.  K. 
Plain  et  al.    Pobcy.  $225.    Plffb  attys,  Colman  and  OfiOey. 

28622.  Bobt.  I.  Flemming  v.  John  M.  Glover.    Damages. 
$20,000.    Plffs  aUys,  Perry  and  Carlisle. 


Cegol  Notices. 


PROBATE  COURT.— Justice  Cox. 

April  27. 

Estate  A.  Jackson  d  v.  nes.  Letterb  of  administration  issued 
to  SaUie  C.  Jones ;  bond,  $2,400. 

Estate  Ludolph  Friederich.  Will  filed  and  application  of 
Mary  E.  Mills  for  letters  of  administration  c.  t.  a. 

Estate  Margaret  Campbell.  Thomas  E.  Waggaman  ap- 
pointed administrator ;  bond,  $2,000. 

Estate  John  Q.  Adams.  Guardian  reimbursed  for  expendi- 
tures for  wards. 

Estate  Maurice  Cleary.  Letters  of  administration  issued  to 
John  Clearv;  bond,  $1,200. 

Estate  Philip  Blegler.  Petition  of  PhUip  P.  Biegler  for 
letters  of  administration  filed. 

Estate  Wm.  H.  Scott.  Petition  of  widow  for  letters  of  ad- 
ministration. 

In  re  Maggie  E.  Diggs,  minor.  James  H.  Smith  appointed 
guardian ;  Dond,  $1,000. 

Estate  John  Stewart.  Pinal  notice  to  creditors,  returnable 
May  25,.  issued. 

Estate  Francis  D.  Oonnellv.  Letters  of  administration 
issued  to  J.  D.  Connellv ;  bond,  $1,000. 

Estate  G.  Rupli.  Administrator  authorized  to  sell  certain 
personal  propertT  for  $28*2.15. 

Estate  Polly  Y.  Brownell.  Administrator  authorized  to 
transfer  certain  bank  stock. 

Estate  Sarah  Wood.  Petition  of  Geo.  W.  Brown  for  let- 
ters of  administration. 

Estate  C,  W.  Thorn.  Letters  testamentary  issued  to 
Eldred  G.  Davis ;  bond,  $35,000. 

Estate  Thomas  O'Day.  Will  admitted  to  probate  and  rec- 
ord. 

Estate  John  L.  Miller.  Letters  testamentary  issued  to 
George  M.  Jones;  bond,  $11,000. 


Rule  Of  Ck>urt. 

Rule  20. .  *  *  *  *  Hereajter  aP.  notices  which  relate  to 
proeeedinga  in  the  Supreme  Court  of  the  District  of  Columbia, 
the  publioaHon  of  which  ia  required  by  law  or  by  rules  of 
Conrtt  or  by  any  order  of  Court,  shall  be  pubUahed  in  Turn 
Washington  Law  Reportbr,  auring  the  time  required  by 
law,  in  addition  to  any  other  papera  which  may  be  specially 
ordered  or  which  may  be  aeleoted  by  the  partiea. 


Cegal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Patreda  B.  Peters    ) 

V.  VEquity.    No.  10.270. 

Itaiah  P.  Brooks  etal.) 
The  Trustees,  Randall  Hagner  and  Andrew  B.  Duvall.  ap- 
pointed in  this  cause,  having  reported  the  sales  of  the  follow- 
ing properiy,  to  wit,  south  half  of  the  east  half  of  lot  57,  in 
Wright  and  Cox's  subdirision  of  part  of  Pleasant  Plains,  unto 
Conrad  Roeben,  at  and  for  $700.00,  and  the  west  half  of  lot 
'53,  in  said  subdivision,  unto  w.  Clarence  Duvall,  at  and  for 
the  sum  of  $1,615.00.  it  is  thereupon,  this  25th  day  of  April, 
A.  D.  1888,  ordered  that  said  sales  be  finally  ratified  and  con- 
firmed, unless  cause  to  the  contrary  be  shown  on  or  before 
the  26th  day  of  May,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Washing- 
ton Law  Reporter  once  a  week  for  three  successive  weeks 
before  said  last-named  day. 

W.  8.  COX,  J. 
A  true  copy.    Test :  R.  J.  Mrios,  Clerk. 

18  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Businesa. 

April  27th,  1888. 

In  the  piatter  of  the  Estate  of  Ludolpk  Friederich,  lat«  of 
Washington,  D.  C,  deceased. 

AppUcation  for  the  Probate  of  the  last  Will  and  Testament 
andfor  Letters  of  Administration  c.  t.  a.  on  the  Estate  of 
the  said  deceased  has  this  day  been  made  bjr  Mary  E.  Mills. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  25th  day  of  April  next,  at  eleven 
o'clock  a.  m.,to  show  cause  why  the  said  Will  should  not  be 

Broved  and  admitted  to  Probate  and  Letters  of  Administra- 
on  c.  t.  a.  on  the  estate  of  the  said  deceased  should  not  issue 
asprayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  Uie  Washington  Law  Reporter  previous  to 
the  said  day. 
By  the  Court.                                     W.  S.  COX,  Justice. 
Test :                    DORSEY  CLAGETT,  Register  of  Wills. 
18    Irving  Williamson,  Proctor. 


THIS  IS  TO  aiVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftt>m  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  John  DriU, 
late  of  the  District  of  Cotaunbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  21st  day  of  April  next: 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  aist  day  of  April,  1888. 
her 
MARY  ANN  X  DRILL,  Ex'x,  1240  82d  st.  n.  w. 
mark 

18    No.  8082.    Ad.  D.  14.    Gordon  A  Gordon,  Proctors. 

IN  fHE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  28th  day  of  April,  1888. 

Henrietfai  F.  RItter  )^ 

V.  VNo.  10,869.    Docket 27. 

Benjamin  Tilley  et  al.  t 
On  motion  of  the  plaintifll  by  Mr.  H.  B.  Moulton,  her 
solicitor,  it  is  ordered  that  the  defendants,  Susan  W.  iHMy, 
W  lliam  J.  Tilley.  Susan  E.  Warner.  Mary  G.Warner,  Kate  S.  War- 
ner, and  Susan  J.  Warner,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule^lay  occurring  forty  days 
after  this  day ;  otherwise  the  cause  will  be  proceeded  wiil& 
as  in  case  of  delkult. 

The  object  of  this  suit  is  a  Judgment  creditor's  bin  and  to 
set  aside  fritudulent  deeds.  ^ 

By  the  Court.  W.  8.  COX,  Justice,  Ac 

True  copy.    Test :  R.  J.  Mbigs,  Clerk.  Ac. 

18  By  M.  a.  Clanct,  AssH  Clerk. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  Arom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  John  J.  Taylor, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  aoth  day  of  April 
next ;  they  may  otherwise  by  law  be  excluded  fhun  all  ben^ 
fit  of  the  said  estate. 

Given  under  my  hand  this  26th  day  of  April,  1888. 

CAROLINE  TAYLOR,  Bx*x,  1162  Idth  St.  n.  w. 

No.  8062.    Ad.  D.  14.    M.  M.  Holland,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Martha  R.  Anderson  ) 

V.  [0672.    Equity  Docket  26. 

Philip  T.  Ferris  et  al. ) 
The  Trustee  in  the  above-entitled  cause  having  reported  to 
the  Couri  that  he  has  sold  the  real  estate  referred  to  therein 
to  Mr.  Willis  Worster,  of  Washington  city,  D.  C,  for  the  sum 
of  one  dollar  and  seventy-five  cents  per  square  foot,  and  thai 
the  whole  amount  of  the  purchase-monev,  amounting  to 
16,769.00,  has  been  paid :  ordered  that  said  sale  be,  and  the 
same  is  hereby,  confirmed,  unless  objections  to  the  same  shall 
be  filed  within  thirty  days  from  the  date  hereof. 

Provided  a  copy  of  this  order  be  published  once  a  week  f<nr 
three  successive  weeks  prior  to  June  Ist,  1888,  in  the  Wash- 
ington Law  Reporter. 

W.  8.  COX,  J. 
A  true  Copy.    Test :  R.  J.  M  bios.  Clerk. 

18  By  M.  A.  Clancy,  AsbH  dei^ 
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Cegal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  7th  day  of  April.  1888. 
Horace  F.  Page       ) 

V.  J- No.  11,062.    Equity  Docket  28. 

Jehn  F.  Dazendori  et  al. ) 
On  motion  of  the  plaintiff,  hr  Mr.  A.  J.  Willard,  his 
tolicitor.  it  ia  ordered  tliat  the  defendant.  James  N. 
Crett.  caoae  his  appearance  to  be  entered  herein  on  or  be- 
fore the  first  mleHday  oocorrinfir  forty  days  after  this  day ; 
otherwise  the  canse  will  be  proceeded  with  as  in  case  of  de- 
fitalt. 

The  obi^ect  of  this  snit  is  to  establish  and  enforce  a  right  of 
the  plaintiff  against  real  and  personal  property  within  the 
Jurisdiction  of  this  Court. 
By  the  Court.  W.  8.  COX.  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mbios,  Clerk,  &c. 

15  By  M.  A.  CLAKOYt  Ass*t  Clerk. 


Cegal  Notices. 


THIS  13  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Sm>reme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Travis  B.  Finn, 
hOe  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
ber^y  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  18th  day  of  April 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit <rf^the  said  estate. 

Given  under  my  hand  this  18th  day  of  April,  1888. 

SUSIE  B.  FINN,  Adm'x,  1135  i»th  st.  n.  w. 

18    No.  8064.    Ad.  D  14.    B.  8.  Smith,  Proctor. 

ims  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Admmistration  on  the  personal  estate  of  George  Rttpll, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
her^y  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subecriber,  on  or  before  the  28th  da^  of  April 
next :  they  ma/  otherwise  by  law  be  excluded  frx>m  all 
benefit  of  the  said  estate. 

Qfven  under  my  hand  this  28th  day  of  April,  1888. 

JIJLIUS  HUOLE,  Adm*r,  916  La.  av.  n.  w. 

18    No.  3086.    Ad.  D.  14.     >%  m.  B.  Lord,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holdiag  a  Special  Term  for  Orphans*  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Ellen  French, 
late  of  the  District  of  Columbia,  deceased. 

All  pexaons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  20th  day  of  April  next ; 
they  may  otherwise  by  law  be  excluded  ftt>m  all  Benefit  of 
the  said  estote. 

Qivoi  under  my  hand  this  20th  day  of  April,  1888. 

WILLIAM  BRITT,  AdmV,  Tenlytown,  D.  C. 

18    No.  8065.    Ad.  D.  14.    F.  W.  Jones,  Proctor. 

THIS  18  TO  GIVE  NOTICE. 

Ttiat  the  subscrit>er,  of  the  District  of  Columbia,  hath  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
of  Administration  on  the  personal  estate  of  Mary  J.  Ruther- 
ferd,  late  of  the  District  of  Columbia,  deceased. 

Au  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  sam«^,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  21st  day  of  April 
next;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Qiven  under  my  hand  this  21st  day  of  April,  1888. 

JAMBS  A.  RUTHERFORD,  Adm'r,  601  F  st.  n.  w. 

18    No,  3046.    Ad.  D.  14.    Chas.  A.  EUiot,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Robert  M.  Miller, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  ejLCiibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  25th  day  of  April 
next ;  they  may  otherwise  by  law  be  excluded  f^m  all  bene- 
fit of  the  said  esUte. 

Qiven  under  my  hand  this  25th  day  of  April,  1888. 

ANN  MILLER,  Adm'x,  521  4>^  st.  8.  w. 

18   No.  8068.    Ad.  D.  14.    Milton  Barnard,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
April  27th,  1888. 

In  the  case  of  John  S.  Butler,  Executor  of  Francis  Madison, 
deceased,  the  Executor  aforesaid  has,  with  the  approval 
of  the  Court,  appointed  Friday,  the  26th  day  of  May,  A. 
D.  18^  at  11  o'clock  a.  m.,  for  making  payment  and  distri- 
bution, under  the  Court's  direction  and  control ;  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  aie  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properly  vouched ;  otherwise  the 
Executor  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weelcs  in  tne  Washington  Law  Reporter  previous  to 
the  said  day. 

Test :  DOBSEY  CLAQETT,  Register  of  Wills. 

18    No.  1451.    Ad.  D.  IC.    Henry  Wise  Oarnett,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

April  27th.  1888. 

In  the  case  of  Agnes  Mc  Stewart  and  John  StewarL 
Executors  of  John  Stewart,  deceased,  the  Executors  aforesaid 
have,  with  the  approval  of  the  Court,  appointed  Friday,  the 
25th  day  of  May.  A.  D.  1888,  at  11  o*clock  a.  m.,  for  making  pay- 
ment and  distribution  unaer  the  Court's  direction  ana  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly  author- 
ized, with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  Executors  will  take  the  benefit  of  the  law 
ag^nstthem. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tiie  Washington  Law  Reporter  previous  to 
the  said  day. 

Test :  DORSET  CLAOETT,  Register  of  Wills. 

18    No.  2651.    Ad.  D.  13.    Irving  Williamson^  Proctor^ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

April  25th.  1888. 

In  the  case  of  Stanislaus  P.  Ryan,  Executor  of  Patrick  J- 
Ryan,  deceased,  the  Executor  aforesaid  has,  with  the  ap- 
proval of  the  Court,  appointed  Friday,  the  25th  day  of  May, 
A.  D.  1888,  at  1 1  o'clock  a.  m.,  for  making  payment  ana  distribu- 
tion under  the  Court's  direction  and  control  I  when  and  where 
all  creditors  and  persons  entitled  to  distributive  shares  (or 
legacies)  or  a  residue  are  hereby  notified  to  attend  in  person 
or  by  agent  or  attorney  duly  authorized,  with  their  claims 
against  the  estate  properly  vouched :  otherwise  the  Executor 
vrill  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
said  day. 

Test :                    DORSET  CLAGETT,  Register  of  Wills. 
_18    No.  2590.    Ad.  D.  13.    Eugene  Carusi,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fh>m  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  Testamentary  on  the  personal  estate  of  Phillip  Biegler, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  tne  27th  day  of  April  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  27th  day  of  April,  1888. 

PHILIP  F.  BIEGLER, 
Ex'r,  1201,  cor.  12th  and  E  sts.  s.  e. 

18^  No.  3012.    Ad.  D.  14.    W.  K.  Duhamel,  Proctor.  

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscril>er,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special. Term  for  Orphans'  Court  business, 
Let^rs  of  Administration  c.  t.  a.  on  the  personal  estate  of 
John  A.  W.  Waters,  late  of  the  District  of  Columbia,  decease4. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20th  day  of  April 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  April,  1888. 

MARGARET  T.  WATERS, 
Adm*x  c.  t.  a.,  1822  32d  st.  n.  w. 

18    No.  8022.    Ad.  D.  14.    P.  W.  Jones,  Proctor. 
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THIS  IS  TO  GIVE  NOTICE, 

That  the  BubscribAr,  of  the  Diatrict  of  Ck>Iumbia,  hath 
obtained  Arom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  buBinoaa, 
Letters  Testamentary  on  the  personal  estate  of  Peter 
Campbell,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  tb*^  vubscriber,  on  or  before  the  14th  day  of  April 
next ;  they  may  otherwise  by  law  be  excluded  Arom  all  bene- 
fit of  the  said  estate. 

Uiven  under  my  hand  this  14th  day  of  April,  1888. 

T.  E.  WAGGAMAN,  Ex'r,  917  F  St.  n.  w. 

17    Irving  Williamson,  Proctor.  

Hn  THE  SUPREME  COURT  OF  THE  DISTRICT  0^  COLUMBIA. 
Annie  V.  Ryder  ) 

v.  y  No.  11,017.    In  Equity. 

Margaret  E.  Diggs  et  al. ) 

BenjamiD  F.  Lelghton  and  James  H.  Smith,  Trustees  in 
this  cause,  having  reported  a  sale  of  lot  twelve  (12),  in  square 
five  hundred  and  eighty-seven  (687),  to  Dennis  Toomey  for 
the  sum  of  twei^ty-five  hundred  dollars  (t2,500),  it  is,  this  21st 
dav  of  April,  A.  D.  1888,  ordered  that  said  sale  be  finally  rati- 
fied and  confirmed,  unless  cause  to  the  contrary  be  shown 
on  or  before  Tuesday,  the  22d  of  May  next. 

Provided  a  copy  of  this  order  be  published  in  the  Washing- 
ton Law  Reporter  once  a  week  for  three  successive  weeks  be- 
fore the  last-mentioned  day. 

By  the  Court.  W.  8.  COX,  J. 

A  true  copy.    Test:  R.  J.  Mbios,  Clerk. 

17 ^By  M.  A.  Clancy,  A8S*t  Clerk. 

IN  THE' SUPREME  COURT  OriHE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Businesa. 

April  20th,  1888. 

In  the  matter  of  the  Estate  of  Mary  Bryeriy,  late  of  Wash- 
ington, D.  C,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentarv  on  the  estate  of  the  said  de- 
ceased has  this  day  been  made  bv  Marvin  Eastwood. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  25th  day  of  Mav  next,  at  1  o'clock 
p.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  probate  and  Letters  Testamentary  on  the 
estate  of  the  said  aeceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  liaw  Reporter  previous  to 
the  said  day. 

By  the  Court.      W.  S.  COX.  Justice. 

Test :                    DOR8EY  CLAGE TT,  Register  of  Wills. 
^7    W.^.  Bell,  Proctor.  __  

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

April  20th,  1888. 

In  the  case  of  William  O.  Moore  and  Daniel  McFarlan,  Ex- 
ecutors of  William  W.  Moore,  deceased,  the  Executors  aforesaid 
have,  with  the  approval  or  the  Court,  appointed  Friday,  the 
18th  day  of  May,  A.  D.  1888.  at  11  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  Court's  direction  ana  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Executors  will  take  the  benefit  of 
the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test :  DORSBY  CLAGETT,  Register  of  Wills. 

17    No.  2578.    Ad.  D.  13. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

Apnl  18th,  1888. 

In  the  case  ot  Julia  C.  Jackson,  Adminiatratrix  of  Jesse  W. 
J'lCkson,  deceased,  the  Administratrix  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  18th  day  of 
Mav,  A.  D.  1888,  at  11  o'clock  a.  m..  for  making  payment 
and  distribution,  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue  are  hereby  notified 
to  attend  in  person  or  bv  agent  or  attorney  duly  authorized, 
with  their  claims  aeafnst  the  estate  properly  vouched; 
otherwise  the  Administratrix  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

Test :  DORSEY  CLAGETT,  Register  of  Wills. 

17    N0.268L    Ad.  D.18.    Charles  H.  Cragln,  Proctor. 


Cegal  Notices. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colombia, 
holding  a  Special  Terra  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Joseph  L.  Johnson* 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  vramed  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20th  day  of  April 
next ;  they  may  otherwise  by  law  be  excluded  trovu  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  aoth  day  of  April,  1888. 

M.  F.  JOHNSON,  Ex'x,  2021  33d  st. 

17    No.  8068.    Ad.  D.  14.    R.  P.  Jackson,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia., 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  Mlddieton  Mitchell, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  19th  day  of  April 
next ;  they  may  otherwise  by  law  be  excluded  Arom  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  19th  day  of  April,  1888. 

G.  W.  RAY,  Ex'r,  8275  M  St.,  Washington,  D.  C. 

17    No.  2969.    Ad.  D.  13.    R.  P.  Jackson,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Tenn  for  Orphans'  Court  Business. 

AprU  20th,  1888. 

In  the  case  of  Joseph  J.  Waters,  Administrator  of  Joseph  J. 
Nicholson,  deceased,  the  Administrator  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  11th 
day  of  May,  A.  D.  1888,  at  1  o'clock  p.  m.,  for  making 
payment  and  distribution  under  the  Court's  direction  and 
control ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby 
notified  to  attend  in  person  or  oy  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Administrator  will  take  the  benefit  of 
the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  Law  Reporter  and  in  the 
Evening  Star,  of  Washington  city,  D.  C,  previous  to  the  said 
day. 

Test.  DORSEY  CLAGETT,  Register  of  Wills. 

17    No.  2700.    Ad.  D.  13. 

IN  THE  SUPAEME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  fbr  Orphans'  Court  Business. 
April  18th,  1888. 

In  the  case  of  Charles  H.  Cragin,  jr..  Executor  of  Charles  H. 
Cragin,  deceased,  the  hxecutor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  18th  day  of 
Mav,  A.  D.  1888,  at  11  o^clock  a.  m.,  for  making  payment 
and  distribution  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  di»- 
tributive  shares  (or  legacies)  or  a  residue  am  hereby  notified 
to  attend  in  person  or  oy  agent  or  attorney  dulv  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Executor  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copv  of  this  order  be  published  once  a  week  fbr 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

Test :  DORSEY  CLAGETT,  Register  of  Wills. 

17    No.  2693.    Ad.  D.  IS. 


IN  THE  SUPREME  COURT  OF  THE  D'STRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
April  24th,  1888. 

In  the  case  of  Moses  Oolman,  jr..  Administrator  of  Henry 
Colman.  deceased,  the  Administator  aforesaid  has,  witA 
the  approval  of  the  Court,  appointed  Friday,  the  2Sth  day 
of  May,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entiUed  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby 
notified  to  attend  in  person  or  hj  agent  or  attorney  duly 
authorized,  with  their  claims,  against  the  estate  properly 
vouched ;  otherwise  the  Administrator  will  take  the  b^eot 
of  the  law  against  them. 

Provided  a  copv  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  Law  Reporter  prevloiis  to 
the  said  day. 

Test :  DORSEY  CLAGETT,  Register  of  WiUs. 

17    No.  2662.    Ad.  D.  18.    Leon  Tobriner.  Proctor. 
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Cegal  Notices. 


THIS  18  TO  GIVE  NOTICE, 

ThtX  the  subscriber,  of  the  District  of  Coltuubia,  bath  ob- 
tained flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Carrie  F.  Hunt, 
late  of  the  District  of  Columbia,  deceased. 

All  persona  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of to  the  subscriber,  on  or  before  the  18th  day  of  Januarv 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  January,  1888. 

ELBBI£>GE  J.  PATTEE,  Adm'r. 

17    No.  MM.    Ad.D.ia. 

THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Tdrm  for  Orphans'  C^urt  business.  Letters 
of  Administration  on  the  personal  estate  of  William  Helmlcl(, 
late  of  the  District  of  Columbia^  deceased. 

An  persona  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of to  the  subscriber,  on  or  before  the  14th  day  of  April 
next ;  they  may  otherwise  by  law  be  excluded  frt>m  all  benefit 
of  the  said  estate. 

Qiven  under  my  hand  this  14th  day  of  April,  1888. 

CHARLES  B.  CAYWOOD,  Adm^r,  916  F  st.  n.  w. 

17   No.  9116ft.    Ad.  D.  14.    E.  H.  Thomas,  Proctor. 

THIS  18  TO  GIVE  NOTICE 

That  the  subecriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  l^rm  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Elizabeth  Kelly, 
late  of  the  District  of  Columbia,  deceased. 

AU  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of to  the  subecriber,  on  or  before  the  14th  day  of  April 
next ;  tiiey  may  otherwise  by  law  be  excluded  ftt>m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  14th  day  of  April,  1888. 

WILLIAM  S.  BBOCK,  Adm'r,  940  K  st.  n.  w. 

17    No.  8049.    Ad.  D.  14. 

IHIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftx»m  the  Supreme  Court  of  the  District  of  Colum- 
Ua,  holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  c.  t.  a.  on  the  personal  estate  ot 
Susaa  Walker,  late  of  the  District  of  Columbia,  deceased. 

AH  persons  having  claims  against  the  said  deceased  are 
herel>y  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  80th  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  aoth  day  of  March,  1888. 
BENJ.  BUTTERWOBTH^dm»r  c.  t.  a^ 
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16    N0.29S7. 


407  Maple  ave.,  Washington,  D.  C. 
Ad.  D.  18. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  Minneapolis.  Minnesota,  hath 
obtained  from  the  Supreme  Court  ofthe  District  of  Columbia, 
holding  a  Special  Tftrm  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Edward  A.  Paul, 
late  ofthe  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
herein  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of to  the  subscriber,  on  or  before  the  6th  day  of  April 
next ;  they  may  otherwise  by  law  be  excluded  ftt>m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  April,  1888. 

AM  ASA  C.  PAUL,  Adm'r,  321  4>^  st.  n.  w. 

16    Wm,  Twombly,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  9th  day  of  April,  1888. 
Nora  O'Loarf  et  al.     ) 

V.  VNo.  11,0B9.    Equity  Docket  28. 

Marsartt  OXeary  et  al. ) 
On  motion  of  the  plaintiflii,  by  Mr.  Neal  T.  Murray,  their 
solicitor,  it  is  ordered  that  the  defendants,  Margaret  OXeary, 
Elizabeth  OXeary,  Ellen  OXeary,  John  O'Leary,  Ma^  O'Leary,  and 
Haigaret  O'Leary,  cause  their  appearance  to  be  entered  hefein 
on  or  before  the  first  rule-day  occurring  forty  days  after  this 
dmy ;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  defiEinlt. 

The  object  of  this  suit  is  to  obtain  partition,  by  sale,  of  the 
real  estate  of  which  John  O'Leary  died  seized  and  also  of  the 
real  estate  of  which  Ellen  O'Leary  died  seized. 
By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mbigs,  Clerk,  &c. 

15  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
WilUam  M.  McConvey  | 

Thomas  Geary,''Executor,  Ac.     No.  10,208.   Equity  Doc.  26. 
of  James  Monaghan.        J 

This  cause  being  referred  to  me  to  state  an  account  of  the 
debts  owing  by  James  Monaghan,  deceased,  and  distribution 
of  the  assets  in  the  hands  of  the  executor,  notice  is  hereby 
given  that  I  shall  proceed  to  execute  the  said  order  of  refer- 
ence on  Satuidav,  the  6th  day  of  May,  1888,  at  12  o'clock  m., 
at  my  of&ce,  in  the  United  States  Court-Hoose,  Washington. 
D.  C,  at  which  time  and  place  all  persons  may  appear  ana 
be  heard.  All  creditors  of  the  said  James  Monaghan  are 
notified  to  present  their  claims,  with  the  prooft,  on  or  before 
the  said  date. 

16 JAS.  G.  PAYNE,  Auditor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  12th  day  of  April,  1888. 
Edward  F.  Beale  et  al. ) 

V.  VNo.  9,937.    Equity  Docket  26. 

Gertrude  Wheeler  et  al.  j 


James  H.  Saville,  trustee  in  this  cause,  having  reported  a 
sale  of  lots  28  and  29,  in  trustee's  subdivision  or  lot  1,  in 
square  491.  and  also  all  the  right  and  title  ofthe  parties  here- 
to in  and  to  parts  of  lots  1  aud  24,  in  same  squa  re,  lying  im- 
mediately north  of  said  lots  28  and  29.  to  George  N.  Beale,  Mary 
E.  Beale.  Mary  E.  Read,  and  the  heirs  of  Truxtnn  Beale,  de- 
ceased, for  the  sum  of  $31,000,  it  is,  this  12th  day  of  April, 
1888,  ordered  that  said  sale  be  finally  ratified  and  confirmed, 
unless  cause  to  the  contrary  be  shown  on  or  before  the 
30th  day  of  May,  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  successive  weeks 
befbre  said  last-mentioned  date. 

E.  F.  BINGHAM,  Chief  JusUce. 

A  true  copy.    Test:         R.  J.  Mbios,  Clerk. 
J16 By  M.  A.  Clancy,  Ass't  Clerk.        , 

IN  THE  SUTREME"COURfOF"T¥E  DISTRICT  OFCOLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

April  10th,  1888. 

In  the  case  of  William  O.  Denison,  Administrator  c.  t.  a. 

of  Benjamin  Holladay,  jr..  deceased,  the  Administrator  c.  t.  a. 

aforesaid   has.  with  the  approval  of  the  Court,  appointed 

Friday,  the  4th  day  of  May,  A.  D.  1888,  at  11  o'clock  a.  m., 

for  making  payment  and  distribution  under  the  Court's 

direction  and  control ;  when  and  where  all  creditors  and 

Sersons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
ue  are  hereby  notified  to  attend,  in  person  or  by  agent  or 
attorney  duly  authorized,  with  their  claims  against  the  estate 
properly  vouched ;  otherwise  the  Administrator  c.  t.  a.  will 
take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to  the 
said  day. 

Test :  DORSEY  CL  AGETT,  Register  of  Wills. 

16  No.  2678.  Ad.  D.  IS.  Benjamin  F.  Leighton,  Proctor. 
THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftrom  the  Supreme  Court  of  the  Dilbtrict  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  William  Young, 
late  of  the  District  of  Columbia,  deceased. 

AU  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  ot  April 
next ;  they  may  otherwise  by  law  be  excluded  firom  all  bene- 
fit ofthe  said  estate. 

Given  under  my  hand  this  6th  day  of  April,  1888. 

JANE  E.  YOUNG,  Adm'x,  761  8th  St.  s.  e. 

16    J.  T.  Cull,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Tetm  for  Orphans'  Court  Business. 
April  18th,  1888. 

In  the  case  of  William  H.  Harris,  Administrator  of  Matilda 
Madison,  deceased,  the  Administrator  aforesaid  has,  with  the 
approvaJ  of  the  Court,  appointed  Friday,  the  llth  day  of  May, 
A.  D.  1888,  at  11  o'clock  a.  m..  for  making  pajrment  and  distri- 
bution, under  the  Court's  direction  and  control,  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in  per- 
son or  oy  agent  or  attomev  duly  authorized,  with  their  claims 
against  the  estate  properly  vouched ;  otherwise  the  Admin- 
istrator will  take  the  benefit  ofthe  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  IIaw  Reporter  previous  to 
the  said  day. 

Test :  DORSEY  CLAOETT,  Register  of  Wills. 

16    Ko.a416.    Ad.  D.  12. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

V.  }  Equity  No.  11,075.    Docket  28. 

Charias  M.  O'Laary  at  al. ) 

On  motion  of  the  plaintiffs,  by  their  solicitor,  Chapin 
Brown,  esq.,  it  is,  this  14th  dav  of  April,  A.  D.  1888,  ordered 
that  the  defendants,  Jamas  A.  WaN,  Robert  H.  Ward,  and  the 
Unknown  Heirs  ol  Bamerd  Givenny.  cause  their  appetuttnce  to  : 
be  entered  herein  on  or  before  tne  first  rale-day  occurring  i 
forty  (40)  days  after  this  day :  otherwise  the  cause  will  be  I 
proceeded  with  as  in  case  of  default,  the  summons  heretofore  { 
issued  in  this  cause  having  been  returned  by  the  marshal  of 
the  Court  **  Not  to  be  found  "  as  to  these  above-named  da* 
fendanta. 

The  object  of  this  suit  is  for  the  sale,  for  the  purpose  of  par- 
tition, of  sub-lots  28  and  29,  in  square  622,  and  original  lot  10. 
in  square  629,  according  to  the  ground  plat  of  the  city  or 
Washington,  and  flilly  described  in  the  bill  filed  herein ;  and 
also  for  the  release  of  a  deed  of  trust  recorded  in  liber  J.  A.  8. 
73,  folio  342  et  seq.,  one  of  the  land  records  of  the  District  of 
Columbia.  W.  8.  COX,  J. 

A  true  copy.    Test:  R.  J.  Mbios,  Clerk. 

16  By  H.  W.  HoDGE8,^Asst  Clerk_^ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

April  nth,  1888. 

In  the  case  of  Arabella   Spencer,  Executrix  of  Dan  A. 
Spencer,  deceased,  the  Bxecutnx  aforesaid  has,  with  the  ap- 
proval of  the  Court,  appointed  Friday,  the  11th  day  of  May, 
A.  D.  1888,  at  11  o^clock  a.  m.,  for  making  payment  and  dis- 
tribution under  the  Court's  direction  and  control,  when  and  ! 
'  where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in  | 
person  or  by  agent  or  attorney  duly  authorized,  with  their  > 
claims  against  the  estate  properly  vouched ;  otnerwise  the 
Executrix  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test :  DORSEY  CLAGETT,  Register  of  Wills. 

16    No.  2647.    Ad.  D.  13.    D.  E.  Cahlll,  Proctor.        


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


The  4th  day  of  April,  1888. 


Joseph  C.  Wood 
Ada  Wood. 


No.  11,077.    Equity  Docket  28. 


On  motion  of  the  plaintiff,  by 
al  the 


Mr.  Thomas  C.  Taylor, 
his  solicitor,  it  is  ordered  thai  the  defendant,  Ada  Wood,  of 
the  city  of  Natchez  and  State  of  Mississippi,  cause  her  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule-dur 
occurring  forty  days  after  this  day ;  otherwise  the  cause  will 
beproceeded  with  as  in  case  of  default. 

Tne  object  of  this  suit  is  to  obtain  a  divorce  on  the  ground 
of  adultery. 

By  the  dourt.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test :               R.  J.  Mbios,  Clerk,  &c. 
15  By  M.  A.  Clancy,  Aas*t  Clerk. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Chesttr  Good- 
rich, late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  7th  day  of  April  next: 
they  may  otherwise  by  law  be  excluded  ftx>m  all  oenefit  oi 
the  said  estate. 

Given  under  my  hand  this  7th  day  of  April,  1888. 

FRANCIS  H.  SMITH,  Adm'r,  1222  F  st.  n.  w. 

16    No.  8008.    Ad.  D.  14.    B.  F.  Leighton,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

lliat  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  Arom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Speciia  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Ora  B.  Webb, 
late  of  the  District  of  Columbia,  deceased.  I 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subacriber,  on  or  before  the  18th  day  of  April ' 
next ;   they  may  otherwise  by  law   be  excluded  from  all ' 
benefit  of  the  sidd  estate. 

Given  under  my  hand  this  13th  day  of  April,  1888. 

A.  B.  WEBB,  Adm'r. 

16   W.  Preston  Williamson,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  April,  1888. 
David  F.  McGowan  et  al.  ) 

V.  {No.  11,080.    Docket ». 

Nancy  Vodtry  et  al.  ) 
On  motion  of  the  plaintiifa,  by  Mr.  John  Ridout,  their 
solicitor,  it  is  ordered  that  the  defendants,  Tha  American 
Tract  Society,  the  Trustees  of  the  Presbyterian  Board  of  Publica- 
tion and  Sabbath-School  Work,  and  the  Woman^s  Benevolent  As- 
sociation. Washington  city,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  oocnrring  forty 
days  after  this  day ;  otherwise  the  cause  will  l>e  proceeded 
with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  construction  of  the 
will  of  Cfatherine  E.  Coyle  as  the  certain  legacies  contained 
therein. 

This  order  to  be  published  in  the  Washington  L*w  Re- 
porter once  a  week  for  three  successive  weeks  before  said 
day. 
By  the  Court.  W.  8.  COX,  Jnstioe,  Ac 

True  copy.    Test:  R.  J.  BiBioa,  Clerk. 

15      ^ By  M.  A.  Clancy,  AsbH  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  9th  day  of  April,  1888. 
Joseph  R.  Hartford    ) 

V.  {No.  38,487.    Docket  82. 

George  C.  Lewis.  ) 
On  motion  of  the  plaintiff,  by  Mr.  C.  Storrs,  hia  attcnvey, 
it  is  ordered  that  the  defendant,  George  C.  Lewis,  cause  hia 
appearance  to  l>e  entered  herein  on  or  before  the  first  rOle- 
day  oocurring  forty  days  after  this  day :  otherwiae  the  cause 
will  be  proceeded  with  as  in  case  of  defkult. 

The  object  of  this  suit  is  to  subject  the  defendant's  goods 
and  chattels,  attached  on  the  28th  day  of  February,  A.  D.  1888, 
to  the  payment  of  the  plaintiff's  demands,  aa  set  forth  in  the 
above-entitled  suit. 
By  the  Court.                    A.  B.  HAQNER,  Asso.  Justice. 
True  copy.    Test :            R.  J.  MEioe,  Clerk,  Ac. 
15 By  J  R.  YouKO,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
April  20th,  1888. 
In  the  case  of  Julia  C.  Buker,  Bzecutrix  of  Jamea  W. 
Buker.  deceased,  the  Executrix  aforesaid  has,  with   the  ap- 

Krovar  of  the  Court,  appointed  Friday,  the  18th  day  of 
[ay,  A.  D.  1888,  at  1  o^clock  p.  m.,  for  making  payment 
and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (dr  legacies)  or  a  residue  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Executrix  will  take  the  benefit  of 
the  law  against  them. 

Provided  a  copy  of  this  order  l>e  published  once  a  week  for 
three  weeks  in  tne  Washington  Law  Reporter  previous  to  the 
said  day.  

Test :  DORSEY  CLAGETT,  Register  of  Wills. 

17    No.  2572.  Ad.  D.  13.  C.  P.  Conger,  47  Corcoran  ^uilding. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscril>er,  of  the  District  of  Oolumbia,  hath 
obtained  from  the  Supreme  Court  Of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  Estate  of  Amelia  M.  Green,  late 
of  the  District  of  Columbis^  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  eznibit  the  same,  with  the  vouchers  ther»* 
of,  to  the  sul)8criber,  on  or  before  the  20th  day  of  April 
next ;  they  may  otherwise  by  law  be  excluded  from  all  l>eiie» 
fit  of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  April.  1888. 

WM.  BURRIS.  Ex'r,  cor.  7th  and  F  sta.  n.  w. 

17    No.  3021.    Ad.  D.  14.    J.  T.  Cull,  ProctoV. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained ftrom  the  Supreme  Court  of  the  District  of  Columbia, 
ho4^g  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Charles  H.  Wrigtit, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  beibre  the  18th  day  of  April 
next ;  they  may  otherwise  by  law  be  excluded  from  all  t>ene- 
flt  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  April,  1888. 

ELIZABETH  C.  WRIGHT,  Adm'x,  741 11th  st  8.  e. 

17    No.  8055.    Ad.  D.  14.    J.  T.  Cull,  Proctor. 
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AXXORXHYS-AX-I^A^W. 

WASraNGTON,  D.  C. 

A   BBBT,  WILLIAM  STONE, 
A.                                                                408  Fifth  St.  n.w. 

JOHN    H.   TOORHEBSy 

ATTORNBY-AT-LAW, 
Solicitor  of  Patents  and  Counsel  in  Patent  Cases. 

PRACTICES   BEFORE  THE 

1>ELL,  W.  PBIBCB, 

JD                    OcnuMel  in  PaterU  CknitM          625  F  St.  n.  w. 

General  Land  Office  and  Court  of  Claims. 
St  Cloud  Bldg.,  cor.  9th  &  F  Sts.,  Washington,  D.  C.     7 

-QLAIB,  JOHN  S., 

D                                                                       1420  F  St.  n.  w, 

BALDWIN,  DAVIDSON  &  WIGHT, 

TlUMONT,  N., 

U                                                                      029  F  St.  n.  w. 

Attorneys  at  Law,  Solicitors  of  Patents^  and 
Counselors  in  Patent  Causes, 

T^DWABDS  &  BARNABD, 

Xj                                                                        500  5th  St.  n.  w. 

26  Orant  Place,  Washingrton,  D.  O. 
Established  1859.    Patent  Business  Exdusively.     4 

TLfACKEY,  FRANKLIN  H,, 

JjIX                                                                      605  D  St.  n.  w. 

National  UnlTerslty  Lraw  Scliool. 

QAVILLE,  JAMES  H., 

O                                                                         1419  F  St.  n.  w. 

Prbb't,  Hon.  ARTHUR  MAC  ARTHUR, 

Late  AsBOciaie  Justice  Supreme  Court  District  of  Columbia 

LSCTURERS: 

CALIFORNIA. 

lyroCALLISTER,  WARD,  Jr., 

ITX                               480  MoDtgomeiy  St.,  San  FrsndBoo. 

HoK.  SAM'L  P.  MILLER, 

Associate  Justice  Supreme  Court  U.  S. 

Intematioiial  Law. 

Hon.  W.  B.  WEBB. 

COLORADO. 

T\UNN,  GEORGE, 

XJ                                                                             Denver. 

Federal  Jurisprudence  and  Practice. 

H.  O.  CLAUGHTON,  Esq. 

Common  Law  Pleading,  Evidence,  Equity  Pleading  and 

Practice,  Commercial,  Maritime,  and  Criminal  Law. 

JAMES  SCHOULER,  Esq. 

Bailments  and  Domestic  Relations. 

EUGENE  CARU8I,  Esq. 

Real  and  Personal  Property,  Contracts,  Negotiable  Instru. 

ments. 

GEORGIA. 

XTARBI£:ON  &  GILBERT. 

XX                                 Gate  City  Bank  Building,  Atlanta. 

KANSAS. 

TVOHGLASS,  GEORGE  L., 

U                                                                            Wichita. 

• 

CHAS.  S.  WHITMAN,  Esq. 
Patent  Law  and  Practice. 
JUDGES  OF  THE  MOOT  COURT: 
EUGENE  CARUSI,  Esq.,        CHAS.  8.  WHITMAN,  Esq.. 
Law  and  Equity  Cases.                      Patent  Cases. 

School  opens  Oct.  3, 1887.    For  information,  address  C.  W. 
Busbnell,  Treas.,  or  E.  D.  Carusl,  Sec.,  1006  P  st.  n.  w.,  Wash- 
ington, D.a                                                                       87 

MINNESOTA. 

TJRATH,  HARTWELL  P.. 

n                                                                                St.  Paul. 

NEBRASKA. 

/"VFFUTT,  CHARLES, 

KJ                                                 Paxton  Building,  Omaha. 

Book  and  Job  Printins:. 

OHIO. 

XiriNG,  GEORGE  C, 
?Y                                89  EucUd  Ave.,  Reom  8,  Qeveland. 

THE    LAW    REPORTER    COMPANY 
begs  to  inform  the  profession  that  it  has 
recently  added  to  its  plant  a  full  supply  of 

A3ISOX  S.XAYIX>Rt 

CommiMioner  of   Deeds,   5otarj    Public    and 
U.  S.  Commissioner, 

1224  P  8t  N.  W.                Washington,  D.  C. 

Attorney  for  Mercantile  Collecting  Agency. 

new  Job  Type,  new  Presses,  and  every  ap- 
pointment of  a  first  class 

JOB  PRINTING  OFFICE, 

•which  will  be  under  the  supervision  of  Mr. 
W.  P.  Roberts,  one  of  the  most  skilfUl  and 

BUDDY'S   JVSXICHt 

|4  per  voL    For  sale  at  the  Washington  Law  Reporter  Office. 
A  MABoal  of  the  Laws  of  the  LSstrict  of  Columbia,  fh)m 
ita  otgaaization,  with  notes  of  decdsions  and  references,  by 

CHARLES   S.  BUNDY, 

SOTABT  PUBLIC,  U.  S.  OOMMISSIONIiB  AND  JUSTIOB  OP  THB  PEACE 

468  U.  Ave.       (Opp.  City  Hall)       Washington,  D.  C. 

49*  AH  papers  for  record  or  nse  in  other  States  shonld  be 
acknowiedged  before  a  Commissioner  of  Deeds  in  this  District 
before  being  sent.                                                                  38 

artistic  Printers  in  this  city.    It  is  therefore 
prepared  to  execute  Briefs,  Records,  Blanks 
and  Books  in  the  higrhest  style  of  the  art. 

The  Company  solicits  the  patronage  of 
the  profession,  and  guarantees  neat  and 
accurate  work,  promptly  delivered,  at  rea- 
sonable prices. 

Estimates  furnished  on  application. 
DAVID  m/K.  OLrlVBRt 
General  Manager. 
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ValnaWe  Law  Books, 


IN 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2, 3,  4,  5,  18^ 

to  1872. 
Abbott's  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound ;  vol.  4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  voL 

II,  1876. 
Atkins'  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  6,  6,  7. 

Barbour  on  Set-oflF. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenri<^e  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice— latest. 

Burge  on  Suretyship. 

Chitty's  English  Digest 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1865.     > 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly,  1789  to  1857, 

1857  to  1865,  1857  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1857. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf 's  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronaux,  1869. 

Landlord  and  Tenant  (Sloane),  1878. 

Laws  1859-60. 

Law   Reports  (English),  vols.  1  to  16,  inclusive,- 

1867-69. 
Law  of  Nations,  Vattel. 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Long  on  Sales  of  Personal  Property. 
Lou&iana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-off. 

New  York  Rev.  Stats.,  vols.  1,  2,  8.,  5th  ed. 

Orphan's  Court  ManuaL 
Oldham  &  White's  Digest,  1  vol. 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1857.  Duplicates. 

Penal  Code  of  1857  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Ray's  Medical  Jurisprudence  of  Insanity,  1853. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1845. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870, 1873. 
Swinbome's  Treatise  on  Wills,  vols.  1,  2,  8. 

The  Reporter,  Houghton.  Osgood  &  Co..  vols. 

5,  6,  7,  8,  bound;  vols.  9  to  20,  inclusive^ 

unbound. 
The  Transcript,  1873,  3  vols.,  published  in  New 

York. 
Treatise  on  Equity,  Fonblanqnes. 
Treatise  on  Insanity,  Priohard. 

U.  S.  Stats,  at  Large,  vols.  1,  2,  8. 

U.  S.  Stats,  at  Large,  1861  to  1863,  and  1863  to  1867 
2  vols.,  G.  P.  Sanger. 

U.  S.  Digest,  Abbott,  vol.  1,  A  to  C,  2  copies ; 
voL  ^  D  to  L.,  2  copies ;  voL  3,  M  to  Y,  2 
copies;  vol.  5,  Sup.,  F  to  M,  1  copy.  These 
annualia,  viz.:  vol.1  to  8.  (duplicate^;  9  to 
17,  single,  with  1  voL,  TeUole  of  Cases  and 
Equity  Digest,  voL  2. 

Warren's  Duties  of  Attorneys,  1870. 
Watkins  on  Descents. 
Wellford's  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  Executors,  &c.,  voL  2,  Thobaolfs 
Notes. 

For  sale  at  the  Offlceof  the  Washington 
Law  Reporter.  Orders  for  Law  Books  promptly 
filled  at  current  prices.    Address 

THE  WASHINGTON  LAW  REPORTER, 

508  E  St.  K.  W.,  WMhingtoB,  P.  C^ 
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Site  W^}xMai0n  ^m  §t^i»vttt, 

established  1874. 
Wm.  Stomb  Abebt,     -       -       - 


VOL.XVL 


Editor 
No.  19 


WASHINGTON,  D.  a 


MAT  9, 


Book  Notioe. 

The  Practice  and  Procedare  of  the  Sapreme  Court  of 
the  District  of  Colambia,  bein^  a  Collection  of  its 
Boles  and  of  the  Federal  and  Maryland  Statutes 
Affecting  the  Practice  and  Procedure  of  the  Court, 
Topically  Arranged  and  Annotated.  By  Franklin 
H.  Slackey. 

The  above  work,  as  ite  title  indicates,  has  for 
its  object  a  systematic  collocation  of  the  laws  in 
force  relating  to  the  practice  and  procedure  of 
the  Sapreme  Oonrt  of  the  District  of  Oolambia. 
It  is  a  single  volume,  of  about  750  pages,  with 
a  complete  table  of  contents,  a  ftiU  list  of  the 
more  than  2,500  oases  cited,  and  a  carefhlly  pre- 
pared index.  It  is  bound  in  law-calf,  and  in  length 
and  breadth  is  like  the  ordinary  editions  of  law 
works. ,  The  contents  are  divided  into  five  parts— 
1,  Law  and  General  Practice ;  2,  Criminal  f^ro- 
cedure ;  3,  Equity  Practice ;  4,  Patent  Practice ; 
6,  Rules  of  Admiralty  Practice.  These  are  sub- 
divided into  chapters  and  numbered  sections, 
each  section  being  preceded  by  catch-words  of 
its  contents  in  heavy  tyi>e.  The  author,  in  ar- 
ranging his  topics,  has  followed  the  official  edi- 
tion of  our  Rules  of  Court  *'  in  recognition  of 
the  convenience,  for  purposes  of  reference,  of 
an  accustomed  and  long-existing  arrangement." 

Lord  Bacon  once  intimated  that  every  lawyer 
owes  a  debt  of  gratitude  to  his  profession.  Mr. 
Mackey  may  be  congratulated  upon  having 
more  than  paid  his  obligation.  The  limited 
fi^d  for  ite  sale  renders  an  adequate  pecuniary 
return  to  the  author  for  his  labor  and  thought 
almost  an  impossibility,  but  he  probably  fore- 
saw this  and  gains  his  highest  pleasure  in  the 
consciousness  of  having  well  earned  the  thanks 
of  a  bench  and  bar,  who  have  long  looked  upon 
a  work  of  this  character  as  a  great  desideratum. 
Readers  who  desire  to  obtain  copies  can  do  so 

by  applying  to  the  manager  of  this  journal. 
*  4»»  » 

Thb  choice  of  a  new  Chief  Justice  is  an  event 
in  ttie  mutations  of  official  life  of  rare  and  strik- 
ing occorrenoe.  Including  John  Rutledge,  who 
was  r^ected  by  the  Senate  at  its  first  meeting 
after  his  appointment,  and  William  Cushing, 
who  was  confirmed  but  resigned  without  quali- 
fyingy  tliere  have  been  but  eight  Chief  Justices 
firom  the  inception  of  the  Qovemment  till  the 


death  of  the  sturdy  occupant  who  so  recently 
filled  the  exalted  position. 

The  office  is  not  only  intrinsically  great,  but 
greater  yet  by  reason  of  the  eminence  of  the 
men  who  have  filled  it.  It  is  the  tendency  of 
highly  civilized  and  generous  .as  well  as  of 
superstitious  and  crude  peoples  to  apotheosize 
their  heroes.  To  exalt  virtue  as  well  as  to  de- 
grade vice  is  the  unquenchable  instinct  of  the 
human  breast.  Because  of  this  and  of  the  learn- 
ing, the  culture,  the  profound  judgment,  and 
pure  lives  of  its  tenants  thevSupreme  Bench 
has  gathered  glory  with  the  advancing  years, 
till  the  people  have  grown  to  look  upon  its  chief 
seat  as  a  sacred  place— Freedom's  Holy  of  Holies. 

This  feeling  has  taken  such  a  deep  root  that 
the  death  of  an  incumbent  strikes  home  to  the 
public  heart  with  the  force  of  a  personal  be- 
reavement, and,  following  the  poignant  pang, 
the  public  mind  grows  feverishly  sensitive  lest 
an  unworthy  or  incapable  successor  may  be 
chosen.  At  last,  when  the  choice  is. made,  a 
hasty  protest  rises  to  the  lips  that  the  man 
chosen  does  not  measure  up  to  the  almost 
divine  standard  set,  which  protest  sinks  back 
and  gives  place  to  the  more  rational  feeling 
that  only  by  trial  can  the  man  be  measured. 

In  the  past  trial  has  always  shown  the  Chief 
Justice  to  be  fit,  and  gradually  time  has  invested 
him  with  all  the  luster  and  mystery  of  his  great 
office,  and  he  has  become  enthroned  in  the 
affections  of  the  people  as  the  embodiment  of 
justice,  just  as  his  predecessor  was  before  him. 
And  so  we  trust  and  think  it  will  be  with  Mel- 
ville W.  Fuller.  He  was  not,  at  the  time  his 
name  was  announced,  widely  known,  though 
highly  respected  for  his  abilities  and  character 
in  the  State  and  city  of  his  adoption. 

It  is  the  glory  of  the  Republic  that  the  gen- 
eral excellence  of  her  citizens  is  so  high  that  she 
could  choose  f^m  among  them  a  comparatively 
unknown  man  to  fill  the  highest  judicial  place 
in  her  gift ;  and  we  cannot  but  be  impressed  with 
the  idea  that  this  is  only  an  illustration  of  the 
fiict  that  scattered  among  the  teeming  millions 
of  the  land  are  many  unassuming  men  pursuing 
the  even  tenor  of  their  ways,  but  well  fitted  for 
great  deeds  should  opportunity  offer. 

The  main  qualities  the  Chief  Justice  of  the 
United  States  should  possess  are  a  spotless  pri- 
vate life,  sttaviter  in  modo,  fortUer  in  re,  and  the 
judicial  instinct.  By  the  hitter  is  meant  that 
love  of  balancing  reasons  which  induces  infinite 
patience  and  forbearance  and  the  utmost  care- 
ftilnees.    Of  course  he  must  be  a  lawyer. 

It  is  not  perhaps  necessary  that  the  mind  of 
the  Chief  Justice  should  be  the  dominant  mind 
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of  the  Supreme  Bench  nor  that  his  legal  knowl- 
edge should  be  more  extensive,  his  general  onlt- 
ore  wider,  his  grasp  and  correct  application  of 
principles  more  perfect,  his  capacity  to  differ- 
entiate cases  more  subtile,  or  his  logic  clearer 
than  those  of  his  brethren.  Both  Chase  and 
Waite  had  their  superiors  in  nearly  all  these 
points ;  but  it  is  sufAcient  if  possessing  the  qual- 
ities named  and  avoiding  strifes  of  all  kind  he 
dedicates  his  life  to  his  duty  and  stands  forth 
in  his  entirety  as  a  worthy  head  of  a  great  bench 
of  judges.  • 

It  was  said  of  Mr.  Fuller,  before  his  appoint- 
ment, by  a  legal  journal  of  Chicago,  that  "  his 
integrity  is  of  that  firm,  unflinching  kind  that 
cannot  be  corrupted  by  influence  or  power.  En- 
dowed by  nature  with  intellectual  faculties  of 
the  highest  order,  improved  and  developed  by 
an  excellent  education  and  a  life  of  study,  his 
opinions  upon  the  bench  would  rank  among 
those  of  the  ablest  judges  of  that  tribunal.  His 
record  as  a  man,  a  citizen,  and  a  lawyer  is  with- 
out stain."  This  is  lofty  praise,  and  we  have  no 
reason  to  believe  that  the  new  Chief  Justice  will 
not  be  worthy  to  fill  the  place  of  Taney,  Chase, 
and  Waite,  if  not  of  the  great  Marshall  himself. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

Pbbpabbo  bt  £«.  8.  MoOalmont. 

MORTON  MARYE,  Auditor  of  Public  Accounts 

of  the  State  of  Virginia, 

V. 

THE  BALTIMORE  AND  OHIO  RAILROAD 

.       COMPANY. 

Decided  April  23,  1888. 

The  Baltimore  and  Ohio  Railroad  Company,  a  Mary- 
land corporation,  has  no  part  of  its  line  in  the  State 
of  Virginia,  but  leases  several  lines  therein  from 
companies  chartered  by  that  State,  and  uses  its 
own  rolling-stock  on  them.  Held,  that,  under  its 
present  laws,  the  State  of  Virginia  cannot  tax  said 
company  on  account  of  said  rolling-stock. 

Mr.  Justice  Matthews  delivered  the  opinion 
of  the  court. 

This  is  a  bill  in  equity  filed  by  the  Baltimore 
and  Ohio  Railroad  Company  against  the  taxing 
officer  of  the  State  of  Virginia,  for  the  purpose 
of  enjoining  him  fVom  selling  certain  engines 
and  cars,  the  property  of  the  complainant,  for 
the  payment  of  a  tax  alleged  to  have  been  ille- 
gally assessed  thereon.  There  was  a  decree  in 
the  Circuit  Court  granting  the  relief  prayed  for, 
fVom  which  this  appeal  is  prosecuted. 

The  material  facts  in  the  case  are  these :  The 
Baltimore  and  Ohio  Railroad  Company  is  a  cor- 
poration organized  under  the  laws  of  Maryland, 
and  a  citizen  thereof,  by  virtue  of  whose  charter 
its  rolling-stock  is  exempt  fh>m  taxation.  The 
line  of  m  road  does  not  at  any  point  lie  in  the 
State  of  Virginia.    It,  however,  connects  with 


certain  roads  belonging  to  corporations  incor- 
porated by  various  acts  of  the  Legislature  of 
Virs^ia,  to  wit  the  Winchester  and  Potomac 
Railroad,  the  Winchester  and  Strasburg  Rail- 
road, ana  the  Strasburg  and  Harrisonburg  Rail- 
road, the  last  named  being  a  part  of  the  old 
Manassas  Oap  Railroad ;  and  durine  a  portion 
of  the  time  embraced  in  the  perioof  for  which 
the  taxes  in  question  were  levied  it  worked  the 
Valley  Railroad  f^om  Harrisonburg  to  Staunton. 
All  of  these  roads  were  operated  by  the  Balti- 
more and  Ohio  Railroad  Company  by  virtue  of 
leases  or  contracts,  which  company  for  that  pur- 
pose fUmished  and  used  its  own  rolling-stock, 
consisting  of  engines  and  cars.  None  of  the 
Virginia  corporations  owning  either  of  these 
roads  was  the  owner  of  any  rolling-stock.  The 
manner  in  which  this  rolling-stock  was  employed 
for  this  purpose  is  thus  described :  *'  There  is  no 
such  rolUnff-stock  assigned  permanently  to  the 
four  lines  above  named,  or  either  of  them,  in  the 
State  of  Virginia.  The  trains  in  which  the  roll- 
ing-stock is  used  on  the  four  lines  above  named 
now  start  firom  Lexington,  Virginia,  and  pass 
through  the  State  of  Virginia,  over  the  four 
lines  of  railroad  above  name<^  into  the  State  of 
West  Virginia,  and  thence  into  the  State  of 
Maryland  to  the  city  of  Baltimore,  or  if  any  of 
the  cars  are  destined  to  Western  points,  thenoe 
from  Hari)er's  Ferry  to  the  West,  out  the  trains 
in  which  the  cars  are  hauled  are  run  solid  from 
Leidpgton,  Virginia  (and  formerly  before  the 
road  was  completed  to  Lexington  from  Staunton, 
Virginia),  to  Baltimore.  None  of  the  rolling- 
stock  is  assigned  permanently  to  service  in  the 
State  of  Virginia,  nor  is  any  of  the  rolling-stock 
set  apart  to  the  four  lines  in  that  State,  or  to  the 
four  valley  lines  above  mentioned  at  all ;  but 
such  roUing^tock  is  used  interchangeably  upon 
the  main  line  and  branches  of  the  Baltimore  and 
Ohio  Railroad  in  the  States  of  Maryland  and 
Virginia,  and,  indeed,  also  upon  the  ^visions  of 
the  Baltimore  and  Ohio  Railroad  in  Pennsyl- 
vania, and  in  States  west  of  the  Ohio  river,  just 
as  the  necessities  of  the  service  of  the  company 
require.  Sometimes  this  rolling-stock  will  be 
found  on  the  main  line,  sometimes  on  the  Pitta- 
burg  division,  and  sometimes  on  the  trans-Ohio 
divisions,  ana  there  is  none  of  it  that  is  perma- 
nently set  apart  for  use  upon  the  four  valley 
lines  in  Virginia,  above  described." 

The  several  Virginia  corporations  owning 
these  four  railroads,  respectively,  made  their 
annual  reports  to  the  auditor  of  puolic  acoounts, 
as  required  by  law,  and  were  by  the  board  of 
public  works  duly  assessed  on  their  roadways, 
tracks,  depots,  and  other  real  estate  owned  by 
them.  No  tax  was  assessed  or  levied  as  against 
them  on  account  of  any  rolling-stock,  because 
they  were  not  reported  to  be  the  owners  of  any. 
In  the  month  of  June,  1883,  the  auditor  of  public 
accounts  for  the  State  of  ViMfinia  assessed  the 
Baltimore  and  Ohio  Railroad  Company  for  taxes 
on  its  rolling-stock  used  on  these  roads  for  the 
years  from  1870  to  1881,  inclusive,  amounting  in 
the  aggregate  for  eleven  years  to  the  sum  of 
$22,249.25  and  placed  the  assessment  in  the 
hands  of  the  treasurer  of  Augusta  county,  Vir- 
^nia,  for  collection.  This  officer  was  prooeed- 
fne  to  collect  these  taxes  by  a  distraint  of  the 
rolling-stock  in  question,  the  property  of  the 
compminant,  when  his  proceedings  were   ar- 
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rested  by  the  injunction  of  the  Circuit  Court, 
afterward  made  perpetual  by  its  final  de- 
cree. 

The  act  of  the  General  Assembly  of  the  State 
of  Virginia,  under  which  the  assessment  and 
ooUectaon  of  these  taxes  are  sought  to  be  justi- 
fied, is  contained  in  section  20,  chapter  119,  of 
the  acts  of  the  Virginia  L^islatnre,  session  of 
1881-1882^  being  part  of  the  taxing  laws  of  the 
State  originally  enacted  in  1870  and  1871,  and 
continued  witn  amendments  to  the  present 
time.  The  material  part  ol  the  act  applicable 
to  this  case  is  as  follows  ; 

*'19.  Every  railroad  and  can£d  company  not 
exempted  from  taxation  bv  virtue  of  its  charter 
shall  report  annually  on  the  1st  day  of  June,  to 
the  auditor  of  public  accounts,  all  of  its  real  and 
personal  property  of  every  description  as  of  the 
Ist  day  of  February  of  each  year,  showing  par- 
ticularly in  what  coun^  or  corporation  such 
proper^  is  located,  and  classifying  the  same 
under  the  following  heads : 

*^  First.  Roadway  and  track,  or  canal  bed. 

*' Second.  Depots,  depot  grounds  and  lots, 
station  buildings  and  fixtures  and  machine- 
shops. 

*' Third.  Real  estate  not  included  in  other 
classes. 

*^*  Fourth.  Rolling-stock,  including  passenger, 
freight^  cattle,  or  stock :  bEiggage,  mail,  express, 
sleeping,  palace,  and  aU  other  cars  owned  by  or 
belonging  to  the  company ;  boats,  machinery, 
and  eauipments ;  houses  and  appurtenances  oo- 
cupiea  by  lock-gate  keepers  and  other  em- 
ployes. 

''Fifth.  Stores. 

"Sixth.  Telgjraph  lines. 

**  Seventh.  Biljuscellaneous  property. 

**  Every  such  company  shall  also  report,  on  or 
before  the  1st  day  of  June  of  each  year,  the 
gross  and  net  receipts  of  the  road  or  canal  for 
Uie  twelve  months  preceding  the  1st  day  of 
February  of  each  year,  and  in  all  cases  the  re- 
port shall  be  so  made  as  to  give  the  data  on 
which  the  same  is  made.  If  such  road  or  canal 
is  only  in  part  within  the  Commonwealth  the 
report  shall  show  what  part  is  within  the  Com- 
monwealth and  what  proportion  the  same  bears 
to  the  entire  length  of  the  road  or  canal,  and 
shall  apportion  the  receipts  accordinglv.  The 
report  herein  rei^uired  shall  be  verified  by  the 
oath  of  the  president  or  other  proper  officer. 
Upon  the  receipt  of  every  such  report  it  shall  be 
the  duty  of  the  auditor  of  public  accounts  to  lay 
the  same  before  the  board  of  public  works,  who 
shall,  after  thirty  days'  notice  previously  given 
to  the  president,  treasurer,  or  other  proper  offi- 
cer, proceed  to  ascertain  and  assess  tne  value  of 
the  property  so  reported,  upon  the  best  and 
most  reuable  information  that  can  be  procured ; 
and  to  this  end  shall  be  authorized  and  empow- 
ered to  send  for  persons  and  papers  should  it  be 
deemed  necessary.  A  certified  copy  of  the  as- 
sessment when  made,  shall  be  immediately  for- 
warded by  the  secretary  of  the  board  to  the 
president  or  other  proper  officer  of  every  rail- 
road or  canal  company  so  assessed,  whose  duty 
it  shall  be  to  pay  into  the  treasury  of  the  State, 
within  sixty  days  after  the  receipt  thereof,  the 
tax  wliich  may  he  imposed  thereon  by  law.  A 
company  foiling  to  make  such  report  or  to  pay 
the  tax  assessed  upon  its  property,  snail  be  im- 


mediately assessed,  under  the  direction  of  the 
aaditor  of  public  accounts,  by  any  person  ap- 
pointed by  him  for  the  purpose,  rating  their 
real  estate  and  rolling-stock  at  |20,000  per  mile ; 
and  a  tax  shall  at  once  be  levied  on  such  value 
at  the  annual  rate  levied  upon  the  valae  of  the 
other  property  for  the  year.  Such  tax  so  levied, 
as  well  as  the  sum  required  to  be  paid  upon  the 
report  hereinbefore  mentioned,  if  the  same  be 
not  paid  at  the  time  provided  herein,  shall  be 
collected  by  the  treasurer  of  some  county  in 
which  such  company  owns  property,  to  whom 
the  auditor  mav  deliver  the  assessment  or  a  copy 
thereof.  The  treasurer  may  distrain  and  sell 
any  personal  property  of  such  company,  and 
shall  pay  the  taxes  into  the  treasury  within 
three  months  iVom  the  time  of  the  assessment, 
or  a  copy  as  aforesaid  may  be  delivered  to  him, 
the  compensation  of  such  treasurer  to  be  the 
same  as  he  receives  for  collecting  other  taxes  in 
his  county  or  corporation." 

It  is  admitted  tnat  this  is  the  only  legislation 
of  the  State  of  Virginia  under  which  the  tax  in 
question  can  be  justified ;  if  it  does  not  warrant 
the  proceedings,  there  is  no  statute  which  does. 
The  single  question  presented  in  the  case  is 
whether  the  iBaltimore  and  Ohio  Railroad  Com- 
pany, as  to  the  property  on  account  of  which  it 
is  sought  to  be  taxed,  is  liable  to  taxation  under 
the  provisions  of  this  act. 

It  is  not  denied,  as  it  cannot  be,  that  the  State 
of  Virginia  has  rightftil  power  to  levy  and  col- 
lect a  tax  upon  such  property  used  and  found 
within  its  territorial  limits,  as  this  property  was 
used  and  found,  if  and  whenever  it  may  choose, 
by  apt  legislation^  to  exert  its  authority  over  the 
subject.  It  is  quite  true,  as  the  situs  of  the  Bal- 
timore and  Ohio  Railroad  Company  is  in  the 
State  of  Maryland,  that  also,  upon  general  prin- 
ciples, is  the  aittis  of  all  its  personal  property  ; 
but  for  purposes  of  taxation,  as  well  as  for  other 
purposes,  that  sitvs  may  be  fixed  in  whatever 
locality  the  property  may  be  brought  and  used 
by  its  owner  by  the  law  of  the  place  where  it  is 
found.  If  the  Baltimore  and  Ohio  Railroad  Com- 
pany is  permitted  by  the  State  of  Virrfnia  to  bring 
into  its  territory  and  there  habitually  to  use  and 
employ  a  portion  of  its  movable  personal  prop- 
erty, and  the  railroad  company  chooses  so  to  do, 
it  would  certainly  be  competent  and  legitimate 
for  the  State  to  impose  upon  such  property, 
thus  used  and  employed,  its  fair  share  of  the 
burdens  of  taxation  imposed  upon  other  similar 
property  used  in  the  like  way  by  its  own  citizens. 
Ana  such  a  tax  might  be  properly  assessed  and 
collected  in  cases  like  the  present  where  the 
specific  and  individual  items  of  property  so  used 
and  employed  were  not  continuously  the  same, 
but  were  constantly  changing,  according  to  the 
exigencies  of  the  business.  In  such  cases  the 
tax  might  be  fixed  by  an  appraisement  and  valu- 
ation of  the  average  amount  of  the  property 
thus  habitually  used  and  collected  by  distraint 
upon  any  portion  that  might  at  any  time  be 
found.  Of  course  the  lawmlness  of  a  tax  upon 
vehicles  of  transportation  used  by  common  car- 
riers might  have  to  be  considerea  in  particular 
instances  with  reference  to  its  operation  as  a 
regulation  of  commerce  among  tne  States,  but 
the  mere  fact  that  they  were  employed  as  vehi- 
cles of  transportation  in  the  mterchange  of 
interstate  commerce  would  not  render  their 
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taxation  invalid.    No  question  on  that  account 
arises  in  this  case. 

Bat  looking  at  the  statute  under  which  the  pro- 
ceeding in  question  has  been  taken  for  the  taxa- 
tion of  this  property,  we  think  it  quite  clear  that 
it  has  no  application  to  the  rolling-stock  owned 
by  the  Baltimore  and  Ohio  Railroad  Company 
employed  by  it  in  the  manner  described  in  the 
operation  of  other  railroads  in  Virginia.  The 
terms  of  the  act,  indeed,  include  "  every  railroad 
and  canal  company  not  exempted  from  taxation 
by  virtue  of  its  charter."  but  that  language,  ac- 
cording to  a  general  rule  of  interpretation,  must 
be  confined  to  corporations  deriving  their  author- 
ity fh>m  the  laws  of  Virginia.  It  is  apparent,  also, 
from  the  other  expressions  contained  in  the  law, 
as  well  as  its  whole  purview,  that  it  was  in- 
tended to  apply  only  to  such  domestic  copora- 
tions,  as  in  tne  case  of  railroad  companies,  were 
the  owners  of  railroads  and  the  property  usually 
appurtenant  thereto  lying  and  being  within  the 
State.  According  to  the  description  of  the  act 
the  railroad  company  is  supposed  to  own  a  road- 
way and  track,  and  depots,  depot  grounds,  star 
tion  building  and  fixtures,  ana  machine-shops, 
together  with  real  estate,  rolling-stock,  and 
telegraph  lines.  Every  such  company  is  re- 
quired to  report  its  gross  and  net  receipts,  and 
a  specific  provision  is  made  that  if  its  road  is 
only  in  part  within  the  Commonwealth  the  re- 
port shall  show  what  part  is  so  and  what  pro- 
portion the  same  bears  to  its  entire  length,  ap- 
portioning the  receipts  accordingly.  In  case  of 
a  fEiilure  of  the  company  to  make  such  a  report 
or  to  pay  the  tax  assessed  upon  its  property,  it 
is  provided  that  it  shall  be  immediately  assessed 
under  the  direction  of  the  auditor  of  public  ac- 
counts by  some  person  appointed  by  him  for 
that  purpose,  rating  its  real  estate  and  rolling- 
stock  at  120,000  per  mile,  on  which  a  tax  shall  be 
levied  at  the  annual  rate  levied  upon  the  value 
of  other  property  for  the  year.  JNone  of  these 
provisions  are  applicable  to  the  case  of  the  Bal- 
timore and  Ohio  Railroad  Cpmpany  in  respect 
to  its  ownership  of  the  rolling-stock  in  question. 

It  follows  from  this  that  it  was  not  liable  for 
the  payment  of  the  taxes,  the  collection  of 
which  was  enjoined  by  the  decree  of  the  Circuit 
Court.    That  decree  is  accordingly  affirmed. 

Requirements  of  a  Judge. 
A  judge  requires  learning,  integrity,  industry, 
patience,  courtesy,  and  unruffled  temper.  While 
not  insensible  to  public  esteem,  he  should  not  dis- 
dain to  court  popular  applause.  He  should  be 
one  whose  firm  purpose  is  to  declare  the  law 
without  fear,  favor,  or  affection,  who  looks  for 
his  highest  reward  in  his  own  conscience  and 
in  the  veneration  that  will  accompany  him 
through  life  and  follow  him  weeping  to  the 
tomb.  Not  only  should  our  bearing  toward  the 
court  tell  our  disposition,  but  indicate  to  the 
assembled  citizens  the  difference  due  to  those 
selected  to  expound  the  law  and  administer 
justice.  We  should  be  indulgent  to  their  im- 
perfections and  peculiarities  of  temperament. 
They  grow  we^ury.  We  of  the  bar,  when  our 
case  is  argued  or  trial  over,  can  leave  tHe  pres- 
ence, the  burden  lifted  fi*om  our  brain:  yet, 
with  the  judge,  the  ending  of  one  cause  is  out 
.the  beginning  of  another. — Daniel  DotLgherty 
before  the  New  York  State  Bar  Aaaoddtion. 


Supreme  Court  of  the  District  of  Columbia. 

GENERAL  TERM. 
RBPOKTBO  BT  FBA.NKUN  H.  Mackbt. 

EMMA  UNDENKOHL  and  GEORGE  W. 
JUST 

V. 

LIZZIE  JUST,  an  infant. 

No.  10,694.    Equity  Docket  27. 

Decided  April  30, 1888. 

The  Chief  Justice  and  Jastices  Cox  and  Jxuks 
sitting. 

Where  a  conflict  arises  between  two  clauses  in  a  will 
the  latter  clause  must  prevaiL 
Mr.  Fay  for  complainante. 
HAMii/roN  and  Wylie  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the 
court. 

In  the  case  of  Emma  Lindenkohl  and  George 
W.  Just  V.  Lizzie  Just,  the  bill  seeks  relief  under 
the  following  circumstances : 

George  Just  died  in  July,  1873,  leavine  a  wife 
and  two  children  and  also  two  step-children, 
who  were  the  children  of  his  wife's  former  mar- 
riage. He  made  a  will  a  day  or  two  before  his 
death,  which  we  will  examine  later.  At  the 
time  of  his  death  he  had  certain  equitable  in- 
terests in  real  estate,  which  are  described  in  tliese 
proceedings.  After  his  death,  the  legal  title  to 
the  property  was  conveyed  to  his  widow  in  fee- 
simple.  In  1886  she  dicnl,  and  the  consequence 
was  that  the  legal  title  to  the  property  de- 
scended to  all  of  her  children,  those  of  her 
former  and  those  of  her  second  marriage.  One- 
half  went  to  the  children  of  each  marriage. 
The  complainants,  who  are  the  children  of  £he 
deceased  testator,  Just,  say  that  this  was  a  mis- 
take, and  that,  according  to  the  terms  of  the 
will  of  the  testator,  it  was  intended  that  the  wife 
should  have  a  life  estate  in  this  property  only, 
with  a  remainder  to  them,  his  own  children, 
and  that,  therefore,  as  to  one  undivided  moiety 
of  the  property,  the  step-children  are  to  be  con- 
sidered as  trustees  for  the  others,  who  are  the 
complainants ;  that  they  never  discovered  this 
error  until  recently,  when  they  attempted  to 
make  a  sale  of  the  property,  and  that  thereupon 
the  facte  were  explained  to  John  Just,  the  elder 
of  the  step-children,  and  he  acquiesced  in  the 
claim  of  the  complainants  and  joined  them  in 
executing  a  deed  of  the  property,  but  the  other 
step-child  being  a  minor,  it  became  necessary  to 
file  this  bill  to  rectify  the  error. 

Of  course,  this  question  depends  entirely  upon 
the  will  of  Charles  Just.  The  difficulty  grows 
out  of  the  fact  that  it  contains  two  residuary 
devises,  which  apparenllv  are  in  direct  contra- 
diction of  each  otner.  The  first  residuary  de- 
vise is  found  in  the  fourth  and  fifth  clauses,  as 
follows : 

*^All  the  rest  of  my  real  estate  in  tfie  said  dty  of 
Washington,  or  wherever  situatedj  I  give  and  de- 
vise to  my  beloved  wife,  Margaret  Just,  and  m^y 
two  children^  Emma  and  George  TT.,  in  /ee-«im- 
ple  absolutely,  to  be  equally  diviaed  between 
them,  share  arid  share  alxkey  the  share  of  my  said 
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daughter  to  be  for  her  own  9ole  and  separate  uae, 
as  I  have  already  provided  in  respect  to  her  in- 
tere9t  in  aforesaid  property, 

**  Fifth.  All  the  rest  and  residue  of  my  per- 
sonal estate  which  shall  be  Uft  after  the  payment 
of  my  debts,  funeral  expenses,  £c,,  I  direct  shall 
be  paid  to  my  beloved  wife  as  her  own  absolutely, 
subject  only  to  the  payment  of  su>ch  debts  and 
ehargesJ*'* 

But  after  making  this  devise  the  testator  goes 
on  and  Kiys : 

"  I  have  a  partnership  contract  with  Moses 
Kelly  and  A  K.  Shepherd  for  the  constmction 
of  ten  hoases  on  Carroll  street,  Oapitol  Hill, 
square  732.  I  direct  my  executors  to  carry  out 
my  part  of  this  contract  in  good  faith,  and  the 
profits  of  the  contract,  if  any,  I  give  and  be- 
qneath  to  my  beloved  wife  Margaret.  The  land 
upon  which  these  houses  are  building  stands  in 
■  my  own  name,  and  all  the  contracts  in  regard 
to  the  building  are  in  my  own  name. 

"Seventh,  lam  engaged  also  in  putting  up 
three  houses  on  Ninth  street,  between  D  and  £, 
for  Mr.  Qeorge  Wilner.  This  contract  I  also 
wish  to  be  carried  out  and  con^)leted,  and  the 
profits,  if  any,  to  go  to  my  said  wife,  as  in  the 
case  or  the  houses  on  Oapitol  Hill. 

"  Eighth.  I  have  an  mterest  in  partnership 
with  Wilson  E.  Brown  in  the  brick-making  busi- 
ness. It  is  my  wish  that  this  business  should  be 
settled  as  speedily  as  possible. 

"  Ninth.  In  case  there  should  be  a  deficiency  of 
the  personal  estate  for  meeting  the  charges  im- 
posed upon  it  by  this  will  I  direct  that  square 
No.  1062  be  sold  or  mortgaged,  in  whole  or  in 
part,  as  may  be  necessary,  to  supply  said  defi- 
ciencv. 

"  TentK  Whatever  other  property  I  may  have 
at  the  time  of  my  decease  I  give,  devise,  and  be- 
mteath  as  follows:  All  the  real  estate  to  my  wife 
aurina  her  natural  life  and  the  reversion  or  re- 
mainder of  the  same,  after  her  death,  to  my  son  and 
daughter  in  common  and  their  heirs  and  assigns 
forever.  Of  the  personal  and  mixed  estate  I  give 
cmd  bequeath  to  my  said  wife  one-third  absolutely 
and  the  remaining  two-thirds  to  my  said  children, 
share  and  share  alike,  the  share  of  my  real  and 
personal  estate  herein  devised  to  my  wife,  or  be- 
queathed  to  her,  to  be  in  lieu  of  her  dowerJ*^ 

It  will  be  observed  that  the  first  residuary  de- 
vise gave  to  the  wife  one  undivided  third  of  the 
real  estate.  This  gives  her  the  whole  for  life, 
'  with  the  remainder,  in  the  whole,  to  the  testa- 
tor's own  children.  The  first  gives  all  the  per- 
sonal proper^  to  the  wife,  and  this  gives  ner 
only  one-tiurd.  It  is  clear  that,  if  these  two  re- 
siduary devises  relate  to  the  same  subject-mat- 
ter, they  are  in  absolute  confiict  with  each  other, 
and,  according  to  the  well-settled  rule,  the  lat- 
ter one  must  prevaiL  and  that  would  sustain  the 
claim  of  these  complainants  to  the  whole  of  the 
real  estate  after  the  death  of  the  widow. 

It  is  claimed,  however,  on  behalf  of  the  de- 
fendant, the  younger  step-child,  that  the  two 
danses  may  be  reconcilea  by  applying  the  first 
to  the  property  owned  by  the  testafor  at  the 
tfane  he  executed  the  will  and  the  other  to  that 
which  he  may  have  acquired  afterward.  This 
contention  derives  some  countenance  from  the 
singular  phraseology  of  the  vdlL  The  first 
remdnary  clause  reads  **all  the  rest  of  my  real 
estate  in  the  said  city  of  Washington  or  wherever 


situated."  The  second  clause  says  '* whatever 
other  property  I  may  have  at  the  time  of  my 
death." 

It  may  assist  us  somewhat  in  the  understand- 
ing of  this  language  if  we  look  at  the  disposition 
made  of  the  personal  property,  because  there  is 
no  reason  in  the  world  to  suppose  that  the  tes- 
tator, in  describing  this  property,  with  reference 
at  least  to  the  date  of  its  acquisition,  meant  to 
discriminate  between  the  real  ana  personal 
prop>erty.  The  tenth  clause  is  comprehensive 
of  both—"  whatever  other  property  I  may  have 
at  the  time  of  my  death." 

Gk>ing  back  back  again,  we  find  in  the  fifth 
clause  the  following : 

"All  the  rest  and  residue  of  my  personal  es- 
tate which  shall  be  left  after  the  payment  of  my 
debts,  funeral  expens  s,  &c,,  I  direct  shall  be 
paid  to  my  beloved  wife." 

That  fixes  the  time  for  the  ascertainment  of 
the  personal  property  to  be  at  the  death  of  the 
testator—"  all  that  may  be  left  after  the  payment 
of  debts  and  ftmeral  expenses."  That  is  com- 
prehensive enough  to  include  everything  he 
may  have  had  at  the  time  of  making  the  willand 
everything  he  may  have  acquired  afterward; 
in  other  words,  it  refers  to  the  whole  of  his  per- 
sonal estate. 

The  tenth  clause— "  whatever  other  property 
I  may  have  at  the  time  of  my  death"— is  com- 
prehensive enoagh  to  include  all  he  acquired 
afterward  and  all  he  had  at  the  time  of  making 
the  will ;  so  that  these  two  clauses,  as  fkr  as  his 
personal  estate  is  concerned,  are  equallv  exten- 
sive, and  there  is  an  absolute  conflict  between 
them.    They  cannot  be  reconciled. 

Therefore  we  are  obliged  to  conclude  that, 
after  making  the  first  disposition,  the  testator 
changed  his  mind,  as  to  the  personal  property, 
and  purposely  gave  it  a  diflferont  direction  in 
the  ten  th  clause.  Now,  if  he  did  that  with  refer- 
ence to  the  personal  property,  we  are  relieved  of 
any  difficulty  in  understanding  that  the  last  de- 
vise involved  equally  a  change,  of  intention  in 
reference  to  the  real  estate,  because  the  lan- 
guage as  to  the  two  is  equally  general  and 
comprehensive  —  ^^  whatever  other  property  I 
may  have  at  the  time  of  my  dcaf/i."  But  there 
is  a  pregnant  and  almost  conclusive  feature 
found  in  the  conclusion  of  the  tenth  clause : 
"  The  share  in  my  real  and  personal  estate  herein 
devised  to  my  wife,  or  bequeathed  to  her,  to  be 
in  lieu  of  her  dower  ;^^  that  is,  her  dower  gen- 
erally—dower in  the  whole  estate.  It  is  totally 
inadmissible  to  imagine  that  the  testator  meant 
to  give,  in  lieu  of  dower  in  his  whole  estate,  a  life 
interest  in  his  possible  fhture  acquisitions,  in- 
stead of  a  life  estate  in  his  then  existing  prop- 
erty. 

We  must  hold,  therefore,  that  this  latter  clause 
applied  to  the  property  which  he  had  when  he 
made  his  wilL  and  that  therefore,  as  it  is  brought 
in  direct  conflict  with  the  first  clause,  the  latter 
clause  must  prevail,  the  effect  of  which  is  that 
the  complainants  are  entitled  to  the  whole  of 
the  real  estate  left  by  the  testator  after  the 
death  of  the  wife,  and  it  must  so  be  decreed  as 
aj^inst  the  defendant  in  this  cause.  These  con- 
siderations are  sufficient  to  satisfy  us  as  to  the 
meaning  of  the  will  without  going  into  an  exami- 
nation of  the  authorities,  because  it  is  perfectly 
well  settled  that  where  a  conflict  arises  between 
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twodanseB  in  a  will  the  latter  most  prevaiL 
It  seemB.  alBo,  moire  oonsonant  with  the  general 
intent  of  the  testator,  evidenced  on  the  whole 
flioe  of  the  will,  that  he  should  give  all  of  his 
property  to  his  own  children  rather  than  to  give 
part  of  it  to  his  step-children.  In  a  previous 
part  of  his  will  he  bequeathed  pecuniary  legacies 
to  them  of  |1,000  each,  which,  it  would  seem, 
was  intended  to  satisfy  all  thcdr  claims  on  him. 
The  rest  of  his  estate,  it  is  natural  to  suppose, 
was  intended  to  go  to  his  own  children. 


SUPREME  COUBT  OF  MISSOURI. 

BUNN  v.lilNDSAY. 
Decided  March  19, 1888. 

1.  Where  the  Uen  of  a  judgment  has  attached  to  real 
estate  it  cannot  be  displaced  or  defeated  by  the 
subsequent  occupation  of  the  property  by  the  owner 
as  a  homestead. 

2.  The  faflure  of  the  sherilT  to  set  off  a  homestead 
to  one  entitled  to  it  will  not  render  a  sale  of  the 
property  roid,  although  the  purchaser  cannot  ob- 
tain possession  of  any  part  untU  such  homestead 
is  set  off,  and  the  homestead  occupant  can  have 
the  sale  set  aside  at  the  return  term  of  the  execu- 
tion. 

8.  Where  the  owner  of  land  applied  for  a  loan  to  dis- 
charge a  mort^;age,  constitutii^  the  only  incum- 
brance on  his  property,  and  after  an  awtract.  of 
the  title  had  been  procured,  and  pending  the  com- 
pletion of  the  loan  and  deed  of  trust,  consuming 
some  six  months,  a  judgment  was  taken  against 
the  land-owner,  the  subsequent  completion  of  the 
loan  and  payment  by  the  mortga«;ee  of  the  origi- 
nal mortgage,  at  the  request  of  the  mortgagor 
will  not  entitle  the  lender  to  be  subrogated  to  the 
right  of  the  mortgagee  in  the  original  mortgage 
which  was  released,  although  he  was  ignorant  of 
the  judgment  lien  when  he  applied  the  loan  in  dis- 
charge of  the  mortgage. 

Justice  Braob  delivered  the  opinion  of  the 
court. 

On  the  5th  day  of  September,  1878.  John  M. 
Lindsay,  being  the  owner  in  fee  of  the  undi- 
vided half  of  sec.  8.  T.  69,  R.  32,  in  De  Ealb 
County,  executed  hia  note  of  that  date  to  the 
St.  Joseph  Building  Oompany  for  the  sum  of 
|6,000,  and  on  the  same  day,  with  his  wife,  exe- 
cuted a  deed  of  trust  on  said  undivided  half 
of  said  section  to  secure  the  payment  of  said 
note,  which  was  recorded  on  the  9th  day  of  Sep- 
tember. 1873,  in  said  county. 

On  tne  1st  day  of  December,  1873,  the  said 
Lindsay  executed  his  note,  payable  to  the  order 
of  Joel  T.  Smith  six  months  after  date,  for  the 
sum  of  |1,750.  About  the  1st  of  July,  1874,  Lind- 
say applied  to  one  House,  at  Cameron,  Missouri, 
who  was  the  agent  of  plaintiff,  a  money-lender, 
then  resident  of  Bloomington,  Illinois,  for  a 
loan  of  12,500  to  pay  off  said  deed  of  trust 
House,  at  the  instance  of  plaintiff,  examined  the 
records  of  De  Ealb  County,  made  an  abstract  of 
Lindsay's  title  to  said  real  estate^  showing 
that  there  were  no  incumbrances  on  said  prop- 
erty except  said  deed  of  trust,  and  forwarded  it 
to  plaintiff,  informing  him  that  the  money  to  be 
borrowed  was  to  be  used  in  paying  off  the  debt 
secured  by  said  deed  of  trust    Thereupon  plain- 


tiff prepared  three  bonds  or  notes  and  a  deed  of 
trust  on  said  real  estate  to  be  executed  by  said 
lindsav,  each  bearing  date  the  1st  of  July,  1874 — 
two  of  the  notes  for  |1,000  each  and  one  for 
|500— payable  to  plaintiff  on  the  1st  of  July,  1879, 
at  the  Mercantile  National  Bank,  at  Hartibrd, 
with  interest  firom  date  at  the  rate  of  10  per  cent 
per  annum,  payable  semi-annually  on  the  Ist 
days  of  January  and  July,  the  interest  to  bear 
the  same  rate  of  interest  as  the  principal  after 
due,  as  evidenced  by  ten  interest  coupons  at- 
ta<died  to  each  of  said  notes  or  bonds,  and  all 
secured  by  said  deed  of  trust  to  one  Powell,  with 
power  of  sale  in  case  of  anv  de&ult  in  pavment 
of  principal  or  interest,  and  forwarded  said  notes 
and  deed  of  trust  to  his  said  agent  to  "complete 
the  transaction,"  who  thereupon  entered  into 
n^^tiations  with  the  building  company  to  pay 
on  their  claim. 

On  the  12th  of  December,  1874,  Gideon  O. 
Paramore  recovered  Judgment  in  the  Circuit 
Court  of  Clinton  County  against  Lindsay,  on  the 
Smith  note,  for  |1,972,  and  on  the  15th  of  Decem- 
ber, 1874,  ffled  a  transcript  of  said  judgment  in 
the  offloe.of  the  derk  of  the  Circuit  Court  of  De 
Kalb  County,  which  was  thereupon  duly  dock- 
eted and  recorded  bv  said  clerk.  On  the  23d  of 
January,  1875.  Lindsay  signed  the  bonds,  and 
he  andms  wife  executed  and  acknowledged  the 
deed  of  trust  prepared  by  plaintiff,  and  the  same 
were  delivered  to  House,  his  agent,  who  there- 
upon placed  plaintiff's  draft  on  New  York  for 
|2,500  m  the  Cameron  Deposit  Bank,  to  be  deliv- 
ered to  the  St  Joseph  Building  Company  upon 
the  surrender  by  them  of  Lindsay's  note  and  a 
release  of  their  trust  deed. 

On  the  25th  of  January,  1875,  the  building 
company,  in  Buchanan  County,  executed  and  ao- 
knowleoged  a  release  and  satisflekction  of  their 
trust  de^-  to  Lindsay  in  consideration  of  tlie 
sum  of  $2,510  paid  by  him,  and  on  the  28th  of 
January,  1878,  tnis  deed  of  release  and  lindsav'a 
deed  of  trust  to  Powell  to  secure  plaintiff's 
bonds  were  at  the  same  time  filed  for  record  in 
the  office  of  the  recorder  of  De  Kalb  County.  In 
March,  1876,  Lindsay,  who  before  that  time  had 
been  residing  on  a  forty-acre  tract  of  land  ad- 
Joining  said  section  &  moved  into  a  house  on 
said  section  which  he  had  previously  built,  and 
continued  to  reside  there  m>m  that  time  with 
his  fkmily  until  1880,  when  he  removed  firom  the 
premises  and  left  the  State. 

On  the  6th  of  December,  1877,  Paramore 
caused  an  execution  to  be  issued  on  his  Judge- 
ment which,  on  the  10th  of  December,  1877, 
was  levied  on  all  his  interest  in  said  real  ee- 
state,  and  by  virtue  thereof  the  same  was,  on 
the  8th  of  October,  1878.  sold,  and  he  became  the 
purchaser  thereof  at  tne  price  of  |205,  and  re- 
ceived the  sheriff's  deed  therefor.  Notice  was 
given  at  the  sale  that  Lindsay  claimed  a  home- 
"stead  in  the  land,  and  that  plaintiff  claimed  a 
lien  upon  the  land,  superior  to  Paramore's  Judge- 
ment, to  the  amount  of  |2,500,  which  he  had 
paid  to  extinguish  the  St  Joseph  Building  Com- 
pany's lien  for  |6,000.  The  testimony  tended  to 
show  that  at  the  time  of  the  sale  the  land  was 
worth  |10  per  acre. 

At  the  October  term,  1878,  of  the  Clinton  Cir- 
cuit, to  which  the  execution  was  returned,  Lind- 
say filcHl  a  motion  to  set  aside  the  sale  for  the 
reason  that  a  homestead  in  said  land  had  not 
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been  set  off  to  bim  by  the  sheriff  prior  thereto, 
which  motion  was  by  him  withorawn  at  the 
October  term  of  said  court,  1879.  On  the  10th 
of  September,  1879,  Paramore,  by  general  war- 
ranty deed,  conveyed  said  land  to  the  defend- 
ant, James  B.  Leisenrig,  for  the  expressed  con- 
sideration of  I226OO.  At  the  April  term,  1884,  of 
the  De  Kalb  Oircnit,  plaintiff  institated  this 
snit,  in  his  petition  charging  that  defendant 
Leisenrig  paid  no  consideration  for  the  land, 
and  received  his  deed  therefor  with  notice  of 
the  forgoing  foots,  and  that  the  sale  to  Para- 
more was  void  for  the  reason  that  the  sheriff 
foiled  to  setoff  Lindsay's  homestead,  and  pray- 
ing that  be  be  subrogated  to  all  the  rights  and 
remedies  the  St  Joseph  Building  Oompany  had 
by  virtue  of  their  deed  of  trust  against  said  land. 
to  the  extent  of  |2,500,  with  interest  thereon  at 
the  rate  of  10  per  cent  per  annum  firom  the  date 
of  their  payment  of  that  sum  to  the  building 
oomi>any,  and  that  the  same  be  declared  a  lien 
upon  said  land  aj^ainst  defendants ;  that  their 
equity  of  redemption  be  foreclosed,  and  the  land 
sold  to  satisfy  such  lien.  DefendEints  Lindsay 
and  Paramore  were  not  served  and  did  not  an- 
swer. Defendant  Leisenrig  answered,  admit- 
ting the  all^ations  of  the  petition  in  regard  to 
the  ownersmp  of  the  lana  by  Lindsay,  the  re- 
covery of  the  judgment  by  Pariamore,  the  filing 
of  the  transcript  thereof,  the  issue  and  levy  of 
the  execution,  and  ^e  and  purchase  b^  Para- 
more, and  averred  that  he  purchased  said  land 
of  Paramore  fbr  the  sum  of  ^,500,  who  conveyed 
the  same  to  him  by  general  warrantv  deed,  and 
denied  idl  the  other  allegations  of  the  petition. 
The  court  found  the  issues  for  the  defendant 
and  dismissed  the  bilL 

On  the  15th  of  December,  1874,  Paramore's 
Judgment^  a  transcript  of  which  was  on  that 
day  filed  In  the  office  of  the  clerk  of  the  Circuit 
Court  of  De  Kalb  County,  became  a  lien  on  the 
undivided  half  interest  of  Lindsay  in  section  8. 
Lindsay,  witb  his  fomily,  at  that  time,  was  re- 
siding elsewhere.  In  March,  1876,  he  first  moved 
with  bis  fomily  upon  the  section*  and  then  first 
occupied  tbe  house  which  he  had  previously 
built  thereon  as  a  home.  His  right  of  home- 
stead exemption  was  then  for  the  first  time  im- 
pressed upon  the  land  which  before  that  time 
ne  owneo,  but  bad  never  occupied  as  a  home- 
stead. The  right  of  homestead  which  he  then 
aoQuired  by  such  occupancy  was  subsequent 
ana  subject  to  the  prior  lien  of  Paramore's  Judg- 
ment and  could  not  be  by  him  asserted  against 
it  He  had  no  homestead  right,  exempt  firom 
sale  under  the  execution  issued  upon  that  judg- 
ment, which  the  sheriff  could  be  required  to  set 
off  before  sale.  The  lien  of  the  judgment,  hav- 
ing attached  to  all  his  interest  m  the  one  undi- 
vided half  of  the  section,  could  not  be  displaced 
or  defeated  by  the  snbseouent  occupation  of  it 
by  him  as  a  homestead.  Elston  v.  Robinson,  21 
Iowa,  631 :  28  Iowa.' 808:  Thomp.  Homest,  sees. 
241-246 ;  Finnegan  v.  Prindeville,  83  Mo.,  617. 
If;  however,  IJndsay  had  been  entitled  to  a 
homestead  exempt  from  sale  under  execution 
upon  tliis  JudgmentL  and  the  sheriff  foaled  to  set 
it  off;  tbe  sale  would  not  have  been  void  byrea- 
son  of  such  fiftilure.  Crisp  v.  Crisp,  8  West. 
Bep.,  216 ;  86  Mo.,  680.  The  fee  would  pass  to 
the  puiohaaer,  subject  to  his  right  of  homestead 
(Black  V.  Curran,  81  U.  a,  llWalL,  463,  20  L 


ed.,  819),  which  rieht  would  not  be  in  any  man- 
ner affected  by  the  sale ;  nor  could  the  pur- 
chaser at  such  sale  get  posisession  of  any  part  of 
the  premises  without  setting  off  that  home- 
steaa  so  long  as  it  was  occupied  by  him  as  such ; 
and  doubtless,  having  the  right  to  have  the  same 
set  off  before  sale,  the  failure  of  the  officer  to  do 
so  would  afford  ihe  homestead  occupant  good 
ground  for  having  the  sale  set  aside  at  the  re- 
turn term  of  the  execution.  This  right  Lindsay 
proceeded  to  assert  at  the  return  term  of  the 
execution,  but  afterward  withdrew  his  claim 
and  abandoned  the  premises ;  and  there  is  no 
question  of  homsteadin  the  case. 

The  plaintiff  claims  that,  upon  the  foots  stated, 
he  has  a  right  to  be  subrogated  to  the  lien  which 
the  St.  Joseph  Building  Company  had  upon  the 
land  prior  to  Paramore's  Judgment  lien,  to  the 
extent  of  the  amount  of  money  fbrnished  by 
him  to  pay  off  that  lien,  with  interest  It  is  not 
perceived  upon  what  principle  this  contention 
can  be  maintained. 

The  loan  of  the  $2,500  by  plaintiff  to  Lindsay, 
the  execution  of  the  notes  by  him  to  the  plain- 
tiff and  of  the  deed  of  trust  to  secure  them,  the 
payment  of  the  money  to  the  building  company 
and  its  acceptance  by  the  company  may  all  be 
considered  as  parts  of  one  transaction  ;  and  it 
may  be  conceded  that  the  money  was  paid  by 
the  plaintiff  through  his  agent  at  the  request  of 
linosay.  Nevertheless,  at  the  time  the  money- 
was  loaned  and  the  payment  made  the  plaintiff 
had  no  right  or  interest  in  the  property,  for  the 
protection  of  which  it  became  necessary  that 
such  payment  should  be  made.  By  that  pay- 
ment ne,  for  the  first  time,  secured  an  interest 
in  the  land.  That  the  parties  had  previously 
been  negotiating  in  regard  to  the  loan  and  to 
the  payment  of  the  buildiufi^  company's  claim 
cuts  no  figure  in  the  casa  The  plaintior  thereby 
acquired  no  interest  in  the  land  and  subjected 
himself  to  no  obligations  in  respect  thereof.  He 
was  a  stranger  to  an^  interest  in  the  land  up  to 
the  time  he  voluntarily  made  the  payment.  All 
the  interest  he  ever  acquired  in  the  property  he 
acquired  by  means  of  that  payment ;  that  was 
the  consideration,  and  the  sole  consideration,  of 
the  notes  executed  by  Lindsay  and  the  deed  of 
trust  to  secure  their  payment 

There  is  not  a  scintilla  of  evidence  tending  to 
show  that  the  monev  paid  to  the  company  was 
for  the  purchase  of  their  lien ;  and  its  release  to 
Idndsay,  while  in  the  form  of  a  quit-claim  deed, 
Mates,  m  express  terms,  that  it  is  in  satisfoction 
of  the  deed  of  trust ;  and  all  the  foots  negative 
the  idea  that  it  was  intended  as  an  assignment. 

There  was  no  evidence  tending  to  prove  any 
agreement  that  the  lien  of  the  bmlding  company 
was  to  be  kept  on  foot  for  the  benefit  of  plaintiff. 
On  the  contrary,  all  the  foots  negative  the  idea 
that  such  was  tne  intention  of  any  of  the  par- 
ties to  the  transaction.  The  foots  proven  show 
that  the  plaintiff  is  not  entitled  to  the  subroga- 
tion that  he  prays  for,  either  as  of  right  or  bv 
convention.  "The  demand  of  a  creditor  which 
is  paid  with  the  money  of  a  third  person,  with- 
out; any  agreement  that  the  security  shall  be  as- 
signed or  kept  on  foot  for  the  benefit  of  such 
tmrd  person,  IS  absolutely  extinguished,  but  the 
doctrine  of  subrogation  will  be  applied  when  the 
person  claiming  its  benefit  has  been  compelled 
to  pay  the  debt  of  a  third  person  in  order  to  pro- 
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tect  his  own  rights  or  to  save  his  own  property." 
Sugd.  Sabr.,  sec.  3.  The  decisions  in  this  State, 
as  elsewhere,  will  be  foand  in  harmony  with  the 
principles  here  laid  down.  Wade  v.  Beldmeir, 
40  Mo.,  486;  Wolflf  v.  Walter,  66  Mo.,  2»5;  Wool- 
dridge  v.  Scott,  69  Mo^  669 ;  Price  v.  Courtney, 
2  West  Rep.,  458,  87  Mo.,  387. 

The  debt  due  by  Lindsay  to  the  building  com- 
pany and  the  lien  eiven  to  secure  it  were  abso- 
lutely extinguishea  by  the  payment.  Such  was 
the  intention  of  all  parties  to  the  transaction. 
The  plaintiff  relied,  for  security  for  the  money 
he  advanced,  solely  upon  the  deed  of  trust  which 
he  took  at  the  time;  and  the  sole  ^^und  upon 
which  a  court  of  equity  is  asked  to  mtervene  in 
his  behalf  in  this  case  is  the  assumption  that  he 
would  not  have  parted  with  his  money  to  make 
the  loan  and  payments  if  he  had  known  in  Jan- 
uary that  Paramore's  judgment  lien  had  at- 
tached to  the  premises  in  December.  Why  did 
not  he  know  it?  That  judgment  was  spread 
upon  the  public  records  in  order  that  all  who 
might  deal  with  the  property  might  know  of  its 
existence.  He  was  not  prevented  fW>m  examin- 
ing the  record  or  lulled  into  security  by  any 
representation  of  Paramore,  Lindsay,  or  any- 
body else.  He  did  not  know  simply  because 
neither  he  nor  his  agent  looked  that  he  might 
see  and  know.  That  plaintiff's  security  was  less 
valuable  than  he  expected  it  would  be  when  he 
made  the  loan  was  the  result  of  his  own  negli- 
gence and  not  of  the  fault,  wrong,  or  mistake 
of  any  other  person.  Against  the  consequences 
of  that  negligence— for  which  he  has  no  one 
to  blame  but  himself— a  court  of  equity  cannot 
relieve  him  by  interfering  with  the  leg^  rights 
of  others  who  are  without  fault.  The  authori- 
ties cited  by  appellant  and  many  others  have 
been  examined  in  vain  to  find  any  recognized 
equitable  principle  which  would  warrant  the 
court  in  so  doing.  The  relief  which  courts  of 
equity  are  authorized  to  administer  is  to  be 
measured  by  established  and  well-recognized 
principles  and  not  by  the  "chancellor's  foot" 

This  case  has  been  treated  as  though  the  only 
real  defendant  in  the  case,  Leisenrig,  stood  in 
the  shoes  of  Paramore— a  position,  however, 
which  is  far  from  being  sustained  by  the  evi- 
dence. 


NEW  YORK  COURT  OF  APPEALS. 


ISABELLA  CUMTNG 

V. 

THE  BROOKLYN  CITY  R.  R. 
Decided  April  10,  1888. 


CO. 


A  parent  in  an  action  for  the  loss  of  service  of  a 
child  disabled  by  a  tortious  injury,  may  recover  for 
prospective  loss  of  service  during  the  child's  minor- 
ity and  expenses  actually  incuired  for  medicine  or 
medical  attendance,  or  which  are  immediately 
necessary  to  be  incurred,  but  not  for  the  value  of 
contingent  and  prospective  surgical  services. 

This  action  was  for  the  loss  of  services  of 
plaintiff's  child,  Bessie,  who  had  recovered  a 
verdict  for  |10,000,  which  has  been  affirmed  by 
the  Court  of  Appeals.  On  the  trial  before  Mr. 
Justice  Brown  and  a  Jury,  at  a  Kings  County 
circuit,  a  verdict  was  given  for  plaintiff  for 


|5,500.    The  general  term  affirmed  the  judg- 
ment. 

Andrews,  J.— It  seems  to  be  the  doctrine  of 
the  law  of  England  that  the  right  of  a  x>arent  to 
maintain  an  action  for  an  injurv  to  his  minor 
child,  ftom  the  tortious  act  of  a  third  person,  is 
founded  exclusively  upon  the  loss  of  service, 
and  that  the  parent  has  no  remedy,  even  for 
expenses  incurred,  unless  the  child  is  old  enough 
to  be  capable  of  rendering  some  act  of  service 
and  the  relation  of  master  and  servant,  express 
or  implied,  exists  between  them.  Qrinnell  v. 
Wells,  7  Man.  &  Gran.,  1041 ;  Addison  on  Torta, 
902. 

But  when  the  action  is  maintainable  on  the 
ground  of  loss  of  service,  then  both  by  the  law 
of  England  and  of  this  country  the  parent  may 
claim  indemnitor,  not  only  for  the  actual  loss  of 
service  to  the  time  of  the  trial,  but  also  for  any 
loss  of  service  during  the  child's  minority, 
which,  in  the  judgment  of  the  jury  and  accord- 
ing to  the  evidence,  will  be  sustained  in  the 
fbture,  and  for  expenses  necessarily  incurred 
by  the  parent  in  the  cure  and  care  of  the  child 
in  consequence  of  the  injury.  Cowden  v. 
Wright,  24  Wend.,  429 ;  Drew  v.  Sixth  Ave.  R. 
R..  26  N.  Y.,  49 ;  Dixon  v.  Bell,  1  Stark.,  287 ; 
Schouler's  Dorn.  Rel.,  351. 

The  English  rule,  which  denies  to  the  parent 
any  remedy  for  medical  or  other  expenses  in- 
curred in  consequence  of  the  injury  to  the  child, 
except  as  incident  to  the  loss  of  service,  ignores 
the  parental  relation  and  obligation  as  an  inde- 
pendent ground  of  recovery,  although  it  may  be 
manifest  that  the  parent  had  sustained  a  pecu- 
niary loss  as  the  proximate  result  of  the  wrong. 
The  court  in  Massachusetts,  in  the  case  of  Den- 
nis V.  Clark  (2  Cush.,  847),  held  a  more  liberal 
and.  as  it  seems  to  us.  a  more  reasonable  and 
equitable  doctrine,  ana  decided  that  when  an 
infant  residing^  with  his  farther  receives  an  iigury 
such  as  would  give  the  child  a  right  of  action 
the  father  who  is  put  to  necessary  expense  in 
the  care  and  cure  of  the  child  may  maintain  an 
action  for  indemnitv,  although  tne  child  was, 
by  reason  of  his  tender  age,  incapable  of  render- 
ing any  service,  l^is  doctrine  oasts  upon  the 
wrongdoer  responsibility  for  a  pecuniary  loss 
flowing  from  nis  wrongful  act,  actually  sus- 
tained by  the  parent  in  uie  discharge  of  his  pa- 
rental obligation  to  care  for  and  maintain  nis 
infant  children. 

But  there  is  another  phase  of  this  question 
presented  in  the  present  case.  The  motner,  the 
father  being  dea^  brings  her  action  founded 
upon  loss  of  service  for  an  injury  to  her  minor 
child,  and  is  permitted  to  recover  not  only  pros- 

Eective  damages  for  loss  of  service  during  the 
fteen  years  before  the  child  will  reaeh  her  ma- 
jority, but  also  for  surgical  expenses  which 
have  not  been  in  fact  incurred,  and  the  incur- 
ring of  which  is  not  presently  neoessary,  but 
which,  in  the  opinion  of  experts  examined  on 
the  trial,  it  will  become  necessary  to  incur  in 
consequence  of  the  injury  at  some  time  during 
the  child's  minoritnr.  The  trial  judge,  witii  a 
view  to  the  ascertainment  of  this  item  of  dam- 
ages, permitted  a  surgeon,  against  the  objection 
of  the  defendant  to  testi^  uiat  the  expense  of 
an  operation,  wnich,  in  nis  judgment,  would 
become  necesisary  at  some  remote  period  during 
the  child's  minority,  would  be  (300.    In  other 
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i^ords,  the  jury  were  permitted  to  include  as  a 
XMirt  of  the  daoiages  in  the  action  the  value  of 
contingent  and  pro8i>ectiye  surgical  services. 

The  right  of  the  parent  in  an  action  for  loss  of 
se^ce  of  a  child  disabled  by  a  tortious  injury 
to  recover  for  prospective  loss  of  service  during 
the  child's  minority  is  well  settled.  These  dam- 
ages are,  however,  of  necessity,  to  a  great  ex- 
tent speculative  or  conjectural.  There  are  many 
oontingendee  which  may  deprive  the  parent  of 
the  services  of  a  child,  and  even  make  the  child 
a  pecuniary  burden  to  the  parent,  although  the 
particular  mjury  had  not  happened.  The  child 
may  die  from  disease  or  other  accident,  or  the 
parent  ma^  die.  The  prospective  damages  for 
loss  of  servic^  recoverable  m  such  a  cas6  as  this, 
may  never  in  fact  be  sustained.  But  as  only 
one  action  can  be  maintained  against  a  wrong- 
doer for  a  single  wrong,  the  law  ftt>m  necessity 
permits  consequences  not  yet  fldly  ascertained, 
out  which  are  reasonably  certain  to  happen,  to 
be  anticipated,  and  a  jury  is  idlowed  to  estimate 
the  damages  for  ftiture  loss  of  service  in  the 
light  of  experience  and  of  such  evidence  as  can 
be  given. 

The  damages  allowed  in  this  case  for  pros- 
pective surgical  expenses  have  still  another 
element  of  uncertainty.  If  recoverable  by  the 
parent,  it  must  be  upon  the  ground  of  the  par 
renf  8  obligation  to  maintain  the  child.  But  not 
only  may  the  parent  die  or  child  die,  thereby 
rendering  the  surgical  expenses  unnecessary, 
but  the  parent  ma^r  become  wholly  unable  to 
pay  for  the  services  if  required,  or  the  child  may 
oe  treated  in  a  hospital  or  at  public  expense,  as 
was,  in  fact,  the  case  in  this  instance,  when  the 
<diild'8  leg  was  amputated.  There  is  adequate 
reason  for  permitting  the  parent  to  recover 
medical  or  other  expenses  actually  incurred 
consequent  upon  an  mjurv  to  the  child  from 
the  \icrongftd  act  of  a  third  person.  In  case  of 
an  injury  to  a  minor  child,  whose  parents  are 
living,  there  is  a  double  right  of  action— an  ac- 
ticm  Dy  the  child  and  an  action  by  the  parent. 
In  the  child's  action  plainly  there  can  be  no  re- 
covery for  expenses  actually  incurred  by  the 
parent  and  so  £Ekr  a  double  recovery  is  pre-^ 
vented.  But  it  is  not  so  plain  that  the  child 
may  not  recover  as  part  of  his  damages  all  the 
proximate  pecuniary  consequences  of  his  disa- 
DiHty,  including  medical  and  other  expenses  as 
under  the  evidence  the  jury  shall  find  it  will  be 
necessary  in  the  fhtu^  to  incur.  The  denial  of 
this  right  would  in  many  cases  deprive  the  child 
of  the  means  of  necessary  relief.  It  cannot,  I 
sapposcL  be  doubted  that,  the  parents  being 
deai3,  all  the  fhture  consequences  of  the  injury 
and  necessary  expenses  m>wing  from  the  disa- 
bHitv  would  be  proper  element  to  be  considered 
by  the  jury  in  an  action  brought  by  the  child ; 
nor  is  there  much  doubt  that  these  considera- 
tions enter  into  every  verdict  rendered  in  an 
action  brought  by  a  minor  for  his  personal  in- 
jury. There  is,  i>erhaps,  a  logical  difficulty  in 
deaying  Uie  right  of  the  parent  to  recover  the 
damages  now  in  question,  but  the  same  diffi- 
culty attends  a  denial  of  the  child's  right.  It 
appears  by  the  record  that  the  child  has  brought 
an  action  and  has  recovered  her  damages. 

In  the  absence  of  controlling  authority  we  are 
of  opinion  that  in  an  action  by  a  parent  founded 
on  fosa  of  service  of  the  child  only  expenses 


actually  incurred  by  the  parent  for  medicine  or 
medidLl  attendance,  or  which  are  immediately 
necessary  to  be  incurred,  are  recoverable  as  in- 
cident to  the  main  causes  of  action,  and  that 
fhture,  prospective,  contingent  expenses  of  this 
kind  are  recoverable  only  in  an  action  by  the 
child.  The  parent,  in  an  indirect  way,  is  bene- 
fited by  a  recovenr  by  the  child,  and  this  rule 
will  be  most  likely  to  accomplish  justice  and 
prevent  a  double  recovery  in  such  cases.  The 
obligation  of  parents  to  maintain  and  provide 
for  tneir  children  has  its  most  effectual  sanction 
in  the  natural  affections.  The  law  at  best  can 
but  imperfectly  enforce  it.  It  does  not  under- 
take to  do  so  directly  until  children  have  be- 
come, or  are  likely  to  become,  a  public  chaise. 
The  law  of  necessaries  is  so  limited  and  guarded 
that  the  wants  of  children  can  only  be  supplied 
under  this  rule  in  exceptional  cases.  The  legal 
obligation  of  maintenance  and  support  resting 
on  the  mother  is  especially  imperfect. 

In  all  cases  it  necessarily  can  be  enforced  only 
in  cases  of  the  pecuniary  ability  of  the  parent, 
and  in  case  of  tne  mother  the  child's  means  are 
first  chargeable  with  his  support  Purman  v. 
Vanlize,  66  N.  Y.,  43o.  A  recovery  in  the  child*s 
action  for  a  personal  injury  for  prospective 
medical  services,  where  the  ftind  recovered  is 
usually  preserved  through  a  guardian  or  in 
other  ways,  will  be  most  likely  to  secure  such 
services  when  needed.  Whether  in  any  view 
the  attempt  to  fix  a  definite  sum  for  contingent 
expenses  which  may  never  be  incurred  was  not 
pushing  the  evidence  fiirUier  than  is  permissible 
need  not  be  considered. 

These  views  lead  to  a  reversal  of  the  judg- 
ment 

All  concur. — New  York  Daily  Register. 


THE  COURTS. 


Supreme  Court  of  the  District  of  Coluflibla. 
IN  EQUTTYi^New  Suits. 

April  80. 
11180.  Maxy  J.  Carney  v.  William  Carney.    Com.  sol.,  W. 
K.  Duhamel. 

Mayl. 

11140.  Mary  J.  Widney  y.  William  A.  Widney.    For  di- 
yorce.    Com.  sol:,  W.  A.  Cook. 

11141.  Dora  L.  Steele  v.  Marshall  Steele.    Com.  sol.,  C.  Car- 
rington. 

May  2. 

11142.  Frank  W.  Hill  et  al.  v.  Richard  8.  HiU  et  al.    To 
sell.    Com.  sol.,  F.  S.  HilL 

MajrS. 
11148.  Caroline  E.  Thomas,  alle^^ed  lonatlc.    Upon  petition 
of  D.  K.  Stevens.     To  Inquire  mto  Innaoy.    Com.  sol.,  F. 
BeaU. 

11144.  William  H.  German  et  aL  y.  Hoia  W.  De  Postostad. 
To  enforce  mechanic's  lien.    Com.  sol.,  Thomas  and  Duvall. 

May?. 

11145.  Louisa  Cooper  v.  John  H.  Cooper  et  al.    Creditor's 
bill.    Com.  sol.,  J.  O.  P.  Qreer. 


OIROUIT  COURT.— New  Suits  at  Law. 

April  27. 
28628.  Robert  I.  Fleming  v.  Stilson  Hutohins.    Dama«^, 
120,000.    Plfis  attys.  Perry  and  Carlisle. 

April  28. 
28624.  BCichel  et  al.  v.  Wm.  8.  Crown.    Account,  $886.28. 
Pl£h  atty,  W.  K.  Dnhamel. 

28626.  Louis  Rothschild  v.  Michael  Lawler.    Note  and  ac- 
count, $384.75.    Plfh  atty,  C.  Bendheim. 

May2. 


28626.  Oeor^  W.  Magnire  y.  M.  T.   Seryer.    Repfeyln. 
lift  attys,  Bimey  &  Bimey.' 

28627.  William  McQill  y.  Alex.  Blliott.  Jr.    Account,  $2,750. 


Plift  attys,  B&ney  &  Bimey. 

28627.  William  McQill 
Plfb  atty,  S.  8.  Henkle. 
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tcqal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  May,  1888. 
George  W.  Greaeon  et  al.    |  ^^  n  ,109. 

Clarence  Le  R^y  Palmer  et  al.  (^""^^y  ^^^^*  ^• 

On  motion  of  the  plaintiffs,  by  Mr.  Thomas  M.  Fields, 
their  solicitor,  it  is  ordered  that  the  defendants,  Thomas 
Greason  (Grescen),  (1)  John  Greason  (Grcacen),  (2)  John  Greason 
Greacen),  Safe  Deposit  and  Trust  Compahy  of  Baltimore,  Joseph 
Jicnry  Davidson,  and  Robert  Andrew  Davidson  (for  whom  sum- 
monses have  been  duly  issued  and  returned  not  to  be  found), 
cause  their  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day :  otherwise  ' 
the  cause  wm  be  proceeded  with  as  in  case  of  default.  j 

The  object  of  this  suit  is  the  substitution  of  a  trustee  to 
carry  out  the  trusts  created  by  the  will  of  William  Greason. 

By  the  Court.  W.  S.  COX,  Justice,  &c. 

True  copy.    Test:  R.  J.  Mf.igs,  Clerk,  &c. 

_19  By  H.  W.  Hodges,  Asst  Clerk._ 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fVom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  John  J.  Taylor, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2Gth  day  of  April 
next;  they  may  otherwise  by  law  be  excluded  fVom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  26th  day  of  April,  1888. 

CAROLINE  TAYLOR,  Ex'x,  1152  16th  St.  n.  w. 

19    No.  8052.    Ad.  D.  14.    M.  M.  Holland,  Proctor.    

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Terra  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  John  Drill, 
late  of  the  District  of  Colombia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  21at  day  of  April  next: 
they  may  otherwise  by  law  be  excluded  fkom  all  oeneflt  or 
the  said  estate. 

Given  under  my  hand  this  2l9t  day  of  April,  1888. 
her 
MARY  ANN  «  DRILL,  Ex'x.  1249  82d  at.  n.  w. 
mark 

18    No.  a032.    Ad.  D.  14.    Gordon  &  GK>rdon,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Easiness. 
April  27th,  1888. 

In  the  matter  of  the  Estate  of  Ludolph  Friederich.  late  of 
Washington,  D.  C,  deceased. 

Application  for  the  Probate  of  the  last  WiU  and  Testament 
and  ror  Letters  of  Administration  c.  t.  a.  on  the  Estate  of 
the  said  deceased  has  this  day  been  made  by  Mary  £.  Mills. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  25th  day  of  May  next,  at  eleven 
o'clock  a.  m.,to^how  cause  why  the  said  Will  should  notl>e 
proved  and  admitted  to  Probate  and  Letters  of  Administra- 
tion c.  t.  a.  on  the  estate  of  the  said  deceased  should  not  issue 


IS  prayed. 
Provided 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUINBIA. 
Patreda  B.  Peters    ) 

v.  ^Equity.    No.  10,270. 

Italah  P.  Brooke  etal.j 
The  Trustees,  Randall  Hagner  and  Andrew  B.  Duvall,  ap- 
pointed in  this  cause,  having  reported  the  sales  of  the  follow- 
ing property,  to  wit,  south  half  of  the  east  half  of  lot  57,  in 
Wright  and  Cox's  subdivision  of  part  of  Pleasant  Plains,  unto 
Conrad  Roeben,  at  and  for  t700.00,  and  the  west  half  of  lot 
53,  in  said  subdivision,  unto  W.  Clarence  Duvall,  at  and  for 
the  sum  of  $1,615.00.  it  is  thereupon,  this  26th  day  of  April, 
A.  D.  1888,  ordered  that  said  sales  be  finally  ratified  and  con- 
firmed, unless  cause  to  the  contrary  be  shown  on  or  before 
the  28th  day  of  May,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Washing- 
ton Law  Reporter  once  a  week  for  three  suoceasive  weeks 
befQre  said  last-named  day. 

W.  B.  COX,  J. 
A  true  copy.    Test :  R.  J.  Meios,  Clerk. 

18  By  M.  A.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  28th  day  of  April,  1888. 
Henrietta  F.  Rttter  ) 

V.  ^  No.  10,889.    Docket  27. 

Benjamin  Tllley  et  al. ) 
On  motion  of  the  plaintifiFl  by  Mr.  H.  B.  Moulton,  her 
solicitor,  it  is  ordered  that  the  defendants,  Susan  W.  Tllley. 
William  J.  Tllley.  Susan  E.  Warner.  Mary  G.Warner,  Kafe  S.  War- 
ner, and  Susan  J.  Warner,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  nile-day  occurring  forty  days 
after  this  day ;  otherwise  the  cause  will  be  proceedeof  with 
as  in  case  of  default. 

The  object  of  this  suit  is  a  judgment  creditor's  bill  and  to 
set  aside  fraudulent  deeds. 
By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Mmos,  Clerk,  &c. 

18  -  By  M.  A.  Clanct,  Ass't  Clerk. 


vided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

Test-:  DORSEY  CLAGETT,  Register  of  Wills. 

19    Irving  Williamson,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA.' 

The  12th  day  of  April,  1888. 


Edward  F.  Beale  et  al. 

V. 

Gertrude  Wheeler 


et  al.  1 
et  al. ) 


No.  9,937.    Equity  Docket  25. 


James  H.  Saville,  trustee  in  this  cause,  having  reported  a 
sale  of  lots  28  and  29,  in  trustee's  subdivision  or  lot  l,in 
square  491,  and  also  all  the  right  and  title  of  the  parties  here- 
to in  and  to  parts  of  lots  1  and  24.  in  same  squa  re,  lying  im- 
mediately north  of  said  lots  28  and  29,  to  George  N.  Beale,  Mary 
E.  Beale,  Mary  E.  Read,  and  the  h2ir8  of  Tnixtun  Beale,  de- 
cease^,  for  the  sum  of  $31,000,  it  is,  this  I2th  day  of  April, 
1888.  ordered  that  said  sale  be  finally  ratified  and  confirmed, 
unless  cause  to  the  contrary  be  shown  on  or  before  the 
30th  day  of  May,  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  successive  weeks 
before  said  last-mentioned  date. 

E.  P.  BINGHAM,  Chief  Justice. 

A  true  copy.    Test:         R.  J.  Meios,  Clerk.       • 

16  By  M.  a.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  2d  day  of  May,  1888. 

James  Heany     ) 

V.  [  No.  11,093.    Equity  Docket  28. 

Mary  Jinn  Heany. ) 
On  motion  of  the  complainant,  by  Mr.  J.  G.  Bigelow,  his 
solicitor,  it  is  ordered  that  the  respondent  cause  her  appear- 
ance to  be  entered  herein  on  or  before  the  first  rule-day  occur- 
ring forty  days  after  this  day ;  otherwise  the  cause  will  be 
proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  divorcing  ibe 
complainant  Arom  the  bond  of  matrimony  with  the  respond- 
ent on  the  grounds,  amv.ng  others,  of  willftd  desertion  for 
more  than  the  uninterrupted  period  of  two  years. 

Provided  this  order  shall  be  published  once  a  week  Tor 
three  successive  weeks  in  the  Washington  Law  Reporter, 
and  the  first  insertion  thereof  shall  be  forty  days  before  said 
rule-day. 
By  the  Court.  W.  S.  COX,  Justice,  &c. 

True  copy.    Test:  R.  J.  Mbios,  Clerk. 

19  By  M.  a.  Ci^ncy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 
The  7th  day  of  Mi^y,  A.  D.  1888. 
George  H.  Plant,  PlalntW,        Ij^^    ungg      Equity 
Stephen  D.  Castleman,  Defendant,  j  Docket  28, 

On  motion  of  the  plaintiff;  by  Mr.  Perry,  his  solicitor,  it  is 
ordered  that  the  defendant,  Stephen  D.  Castleman,  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  role-day 
occurring  forty  days  after  this  day;  otherwise  the  cause  will 
be  proceeded  with  as  in  case  of  default. 

Tne  object  of  this  suit  in  to  specifically  enforce  the  oon tract 
of  copartnership  averred  to  exist  between  the  plaintifiT  and 
the  defendant  for  the  carrying  of  the  mails  of  the  United 
States  over  certain  mail-routes  specified  in  Exhibit  B  of  tlie 
bill  filed  in  the  said  suit,  and  for  an  injunction  to  restrain  tbe 
defendant  fVom  receiving  moneys  fh)m  the  United  States  in 
connection  with  the  said  contracts,  and  for  a  receiver  to  col- 
lect the  said  moneys  and  to  perform  the  said  contracts. 

By  the  Court.  W.  8.  COX,  Justice,  Abc 

True  copy.    Test :  R.  J.  Mmos,  Clerk,  Ac. 

19  By  H.  W.  Hodges,  A8B*tC0lerk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  7th  day  of  May,  1888. 

RmIm  M.  PamtN     ) 

V.  VNo.  11.128.    Docket  28. 

Naaaie  L.  Smitli  et  al. ) 
On  motloii  of  the  plaintifl',  by  Me8Bn>.  Edwards  &  Barpard, 
her  eolicttorB,  it  Is  ordered  that  the  defendants,  Ann  E.  Bid- 
«eU.  Guy  R.  Kennedy,  and  Joseth  J.  F.  Kennedy,  cause  their  ap- 
pearance to  be  ent^ed  herein  on  or  before  the  first  rale-dajjr 
occurring  forty  days  after  this  dav ;  otherwise  the  canse  will 
be  proceeded  with  as  in  case  of  defaolt. 

The  obiect  of  this  snit  is  to  substitute  a  trustee  in  place  of 

Joeeph  C.  G.  Kennedy,  deceased,  and  to  forclose  deed  of 

tnist  on  lot  68,  of  Peters  et  al.  addition  to  Oeorgetown,  D.  C. 

By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test :  R.  J.  MmOB,  Clerk,  &c. 

19 By  M.  A.  Clancy.  Ass*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  2d  day  of  May,  1888. 
Eaaa  Johnson       ) 

V.  }  No.  11,119.    Equity  Docket  28. 

Johir  H.Cook, Jr., etaL) 
On  motion  of  the  plaintiff,  by  Mr.  Frank  T.  Browning, 
her  solicitor,  it  is  ordered  that  the  defendants,  John  H. 
Cosk,  jr..  and  Joseph  T.  Settle,  cause  their  appearance  to  be 
entered  nerein  on  or  before  the  first  rule-day  occurring  forty 
dars  after  Uiia  day ;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

The  object  of  this  suit  is  to  have  the  deed  of  trust  dated  on 
the  ad  dar  of  June,  1872,  and  recorded  in  Hber  891,  folio  164, 
the  same  baving  been  given  by  Emma  Johnson  and  her  hus- 
band to  John  H.  Oook,  sr.,  now  deceased,  as  Trustee  to  se- 
eore  defendant  Settle  in  the  sum  of  $250.00. 
By  the  Court.  W.  8.  COX,  Justice,  Ac 

True  copy.    Teet:  R.  J.^Meios,  Clerk,  Ac, 

19 By  L.  P.  WiJLiAMS,  Ass*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

May  4th,  1888. 

In  the  case  of  Joeeph  Fitzgerald,  Administrator  of  Matthew 
H.  McWhorter,  deceased,  the  Administrator  aforesaid  has.  with 
the  approval  of  the  Court,  appointed  Friday,  the  26th  day  of 
May^A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment  and 
dKTtbntion  under  the  Court's  direction  and  control,  when  and 
iriiere  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properly  vouched ;  otherwise  the 
Adminis&ator  will  take  the  benefit  of  the  law  against  them. 

Provided  a  co|>y  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  WashingtonXaw  Reporter  previous 
to  the  said  day. 

Test :  DORSEY  CLAGETT,  Register  of  Wills. 

19    No.  2703.    Ad.  D.  13. 


THIS  18  TO  GIVE  NOTICE. 

niat  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  per^nal  estate  of  M&rgaret 
Castpbell,  late  of  the  District  of  Columbia,  deceased. 

An  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  April 
next ;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  28th  day  x>f  April,  1888. 

TH.  E.  WAGGAMAN,  Adm%  917  F.  st.  n.  w. 

19   Xo.  3064.    Ad.  D.  14.    Irving  Williamson,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  7th  day  of  May,  1888. 

Patrick  O'Deaetal.     ) 

V.  VNo.  11,087.    Equity  Docket  28. 

Mary  0*Dea  Brown  et  al.  I 
On  motion  of  the  plainti£b,  bv  Mr.  Thomas  M.  Fields, 
their  aoUcftor,  it  is  oraered  that  the  defendant,  Ellen  O'Dea 
(for  whom  a  summons  has  been  duly  issued  and  returned 
**not  to  be  found")  cause  her  appearance  to  be  entered 
herein  on  or  before  the  first  rule^y  occurring  forty  davs 
after  this  day ;  otherwise  the  cause  will  be  proceedea  with 
as  in  case  of  defknlt. 
The  oliject  of  this  suit  is  partition  of  sale  of  lot  4S  in  square 

By  the  Court.  W.  S.  COX.  Justice,  &c. 

True  copy.    Test:  R.  J.  Mbios,  Clerk,  Ac. 

19  By  H.  W.  HoDOBS,  Asst  Clerk. 


Cegal  Noticed. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

UAy  4th,  1888. 

In  the  case  ot  John  W.  Lee.  Administrator  c.  t.  a.  of 
Maria  Miles,  deceased,  the  Administrator  c.t.  a.  aforesaid  has, 
with  the  approval  of  the  Court,  appointed  Friday,  the  let 
day  of  June.  A.  D.  1888,  at  eleven  o'clock  a.  m..  for  making 
payment  and  distribution  under  the  Court's  direction  ana 
control,  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched :  otherwise  the  Administrator  c.  t.  a.  will  take  the 
benefit  or  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  m  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test :  DOBSEY  CLAQETT,  Register  of  Wills. 

19    No.  2667.    Ad.  D.  18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT.OF  COLUMBIA. 
Holding  a  Special  Term  in  Equity,  this  second  day  of  May, 


In  Equity.    No.  11,100. 


William  Syphax  et  al.  J 

John  F.  Cook  et  al.    , 

On  motion  of  the  plaintiff^,  by  H.  Randall  Webb,  their  so- 
licitor, it  is  ordered  that  the  defendants  Andrew  F.  Slade.  Jesse 
B.  Slaoe,  and  Maria  L.  Mason,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
davs  after  tius  day ;  otherwise  the  cause  will  be  proceedea 
with  as  in  case  of  default. 

The  object  of  this  cause  is  to  establish  the  rights  of  the  lot 
holders  of  the  Columbian  Harmony  Cemetery. 

w.  S.  COX,  J. 

A  true  copy.    Test :  R.  J.  Mbios,  Clerk. 

19  By  M.  A.  Clawcy,  Ass't  Clerk. 

IN  THE^^REME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

William  J.  Miller,  Trustee,    ) 

V.  }  6,840.    Equity  Docket  18. 

Corham  P.  Hopkins  et  al.    3 

The  Trustee  having  reported  to  the  Court  that  he  sold  the 
east  half  of  lot  seven,  in  reservation  D,  at  $2,725,  it  is,  this 
80th  day  of  April,  A.  D.  1888,  ordered  and  decreed  that  said 
sale  be,  and  the  same  is  hereby,  ratified  and  comfirmed,  un- 
less cause  to  the  contrary  be  shown  on  or  before  the  first  (Ist) 
day  of  June  next. 

Provided  a  copy  of  the  above  order  be  published  in  the 
Washington  Law  Reporter  once  a  week  for  three  weeks  be- 
fore said  first  day  of  June. 

By  the  Court.  W.  S.  COX,  J. 

A  true  copy.    Test :  R.  J.  Mbios,  Clerk. 

19  By  M.  A.  Clancy.  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  4th  day  of  May,  1888. 

Wnilam  H.  Thomas) 

V.  V  No.  11,060.    Equity  Docket  28. 

Yirglnla  Thomas  J 
On  motion  of  the  plaintiff,  by  Mr.  R.  S.  Smith,  his  solicitor, 
it  is  ordered  that  the  defendant,  Virginia  Thomas,  cause  her 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day j  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  dissolve  the  marital  relations 

existing  between  the  parties  hereto,  and  farther,  that  the 

plaintiff  may  have  the  care  and  custody  of  their  children. 

The  erround  for  said  dissolution  of  said  bond  of  matrimony 

is  adultery. 

By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mbigs,  Clerk,  &c. 

19  By  M.  a.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  or  COLUMBIA. 
John  H.  Ketcham         1 
The  Prett.  and  Directors  of}  No.  7,897.    Equity. 

Geo*town  ColleQe.  J  .     , . 

On  consideration  of  petition  of  Oella  Chappel,  it  is,  this  8th 
day  of  May,  A.  D.  1888,  ordered :  That  the  Trustee,  Henry  D. 
Cook,  junior,  show  cause,  if  any  he  has,  on  or  before  the  first 
rule-day  occurring  forty  davs  after  this  date,  why  a  new  trus- 
tee should  not  be  apnointea  in  his  place  and  stead. 

Provided  a  copy  of^the  petition  be  mailed  to  said  Cook  and 
a  copy  of  this  order  be  published  in  the  Washington  Law  Re- 
porter once  a  week  for  three  successive  weeks  prior  to  said 
rule-day. 

By  the  Court.    Test:  W.  S.  COX,  J. 

A  true  copy.  R.  J.  BIbios,  Clerk. 

19  By  H.  W.  HoDOBS,  Ass*t  Clerk. 
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THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Tierm  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Travis  B.  Finn, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  baring  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  April 
next ;  they  may  otherwise  by  law  be  excluded  flrom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  April,  1888. 

RUSHJ  E.  FINN,  Adm'x,  1136  Wh  St.  n.  w. 

18    No.  8064.    Ad.  D  14.    R.  8.  Smith,  Proctor. 

JH13  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
Obtained  fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  George  Rupli, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2eth  day  of  April 
next ;  they  mav  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  26th  day  of  April,  1888. 

JULIUS  HUGLE,  Adm'r,  916  La.  av.  n.  w. 

18    No.  8066.    Ad.  D.  14.    Wm.  B.  Lord,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Ellen  French, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20th  day  of  April  next : 
they  may  otherwise  by  law  be  excluded  frx^m  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  20th  day  of  April,  1888. 

WILLIAM  BRITT,  Adm»r,  Tenlytown,  D.  C, 

18    No.  8066.    Ad.  D.  14.    F.  W.  Jones,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
of  Administration  on  the  personal  estate  of  Mary  J.  Ruther- 
ford, late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  21st  day  of  April 
next ;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  21st  day  of  April,  1888. 

JAMES  A.  RUTHERFORD,  Adm»r,  601  P  st.  n.  w. 

18    No.  8046.    Ad.  D.  14.    Chas.  A.  Elliot,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Robert  M.  MHIor, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  25th  day  of  April 
next ;  Uiey  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  26th  day  of  April,  1888. 

ANN  MILLER,  Adm'x,  621  i%  st  s.  w. 

18    No.  8068.    Ad.  D.  14.    Milton  Barnard,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Martha  R.  Anderson  ) 

V.  f0672.    Equity  Docket  25. 

Philip  T.  Ferris  et  al. ) 
The  Trustee  in  the  above-entitled  cause  having  reported  to 
the  Court  that  he  has  sold  the  real  estate  referred  to  therein 
to  Mr.  Willis  Worster,  of  Washington  city,  D.  C.  for  the  sum 
of  one  dollar  and  seventy-five  cents  per  square  foot,  and  that 
the  whole  amount  of  the  purchase-money,  amounting  to 
16,769.00,  has  been  paid :  ordered  that  said  sale  be,  and  the 
same  is  hereby,  confirmed,  unless  objections  to  the  saime  shall 
be  filed  within  thirty  days  ftt>m  the  date  hereof. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  snocessiye  weeks  prior  to  June  1st,  1888,  In  the  Wash- 
ington Law  Reporter. 

W.  8.  COX,  J. 
A  true  Copy.    Test :  R.  J.  Mbigs,  Clerk, 

18  By  M.  A.  Clanot,  Ass't  Clerk. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Buainesa. 

April  27th,  1888. 

In  the  case  of  John  S.  Butler,  Executor  of  Francis  Madison, 
deceased,  the  Executor  aforesaid  has,  with  the  approval 
of  the  Court,  appointed  Friday,  the  26th  day  of  May,  A. 
D.  1888,  at  11  o'clock  a.  m.,  for  making  payment  and  distri- 
bution, under  the  Court's  direction  and  control ;  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  aie  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  Uieir 
claims  against  the  estate  properly  vouched;  otherwise  the 
Executor  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Iaw  Reporter  previous  to 
the  said  day. 

Test :  DORSEY  CLAGETT,  Register  of  Willa. 

18    No.  1451.    Ad.  D.  IC.    Henry  Wise  Oaruett,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

AprU  27th,  1888. 

In  the  case  of  Agnes  Mc.  Stewart  and  John  Stewart^ 
Executors  of  John  Stewart,  deceased,  the  Executors  aforesaid 
have,  with  the  approval  of  the  Court,  appointed  Friday,  the 
25th  day  of  May,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  smd  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby  noti- 
fied to  attend  in  person  or  by  tLgent  or  attorney  duly  author- 
ized, with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  Executors  will  take  the  benefit  of  the  law 
,  aminst  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

Test :  DORSEY  CLAGETT,  Register  of  Wills. 

_18    No.  2651.    Ad.  D.  13.    Irving  Williamson,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Buainesa. 

April  26th,  1888. 

In  the  case  of  Stanislaus  F.  Rvan.  Executor  of  Patrick  J* 
Ryan,  deceased,  the  Executor  aforesaid  has,  with  the  ap- 
proval of  the  Court,  appointed.  Friday,  the  26th  day  of  Hay, 
A.  D.  1888,  at  1 1  o'clock  a.  m. ,  for  making  payment  and  distribu- 
tion ujider  the  Court's  direction  and  control:  when  and  where 
all  creditors  and  persons  entitled  to  distributive  shares  (or 
legacies)  or  a  residue  are  hereby  notified  to  attend  in  peraon 
or  by  agent  or  attorney  duly  authorized,  with  their  claims 
against  the  estate  properly  vouched ;  otherwise  the  Bzecotor 
will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  fbr 
three  weeks  In  the  Washington  Law  Reporter  previous  to 
said  day. 

Test :  DORSEY  CLAGETT,  Register  of  WUls. 

18    No.  2590.    Ad.  D.  18.    Eugene  Carnat,  Proctor. 


THIS  IS  TO  GIVE  NOTICK 

That  the  subscriber,  of  the  District  of  Colambia,  hath 
obtained  ftx>m  the  Supreme  Court  of  the  District  of  Colom- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  PhilUp  Biegler, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  April  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  or 
the  said  estate. 

Given  under  my  hand  this  27th  day  of  ApriL1888. 

PHILIP  F.  BIEGLBB, 
Ex'r,  1201,  cor.  12th  and  E  sts.  s.  e. 

18    No.  3012.    Ad.D.14.    W.  K.  Duhamel,  Proctor. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Oolnmbia.  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Oolnm- 
bia, holding  a  Special  Itan  for  Orphans'  Court  bmlnesB. 
Letters  of  Admixnstration  c  t.  a.  on  the  personal  estate  or 
John  A.  W.  Waters,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  tiiere- 
of,  to  the  sulMcriber,  on  or  before  the  20th  day  of  A^il 
next ;  they  may  otherwise  by  law  be  excluded  fW>m  aU  b^ie- 
fit  of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  April,  1888. 

MARGARET  T.  WATERS, 
Adm'x  c.  t.  a.,  1S22  82d  si.  n.  w. 

18    No.  8022.    Ad.  D.  14.    F.  W.  Jones,  Proctor. 
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ATTORXHYS-AX.I^Al¥. 

WASHINGTON,  D.  0. 

1  BEBT,  WILLIAM  STONE, 
A                                                             406  Fifth  St.  n.  w. 

JOHN    M.   YOORHBES, 

ATTORNBY-AT-LAW, 
Solicitor  of  Patents  and  Counsel  in  Patent  Cases. 

PRACTICES  BEFORE  THE 

UBLL,  W.  PEIECB, 

D                 0cnm9elin  PaterU  Oautet         e25FSt.n.w. 

GFarSRAL  TiAND  OFFICE  AND  COURT  OF  CLAIMS. 

St  Cloud  Bldg.,  cor.  9th  &  P  Sts.,  Washington,  D.  a     7 

PLATR,  JOHN  8^ 

i>                                                                   1430  P  St.  n.  w. 

BALDWIN,  DAVIDSON  &  WIGHT, 

fkUMONT.  N., 

U                                                                   629  F  St.  n.  w. 

Attorneys  at  Law,  Solicitors  of  Patents,  and 
Co.anselors  in  Patent  Causes, 

7?DWAED8  &  BARNARD, 

Ju                                                                  500  5th  St.  n.  w. 

26  GJrant  Place,  ^Wckshinfirton,  D.  O. 

Established  1859.    Patent  Business  Ezdnsiyely.     4 

TUTACKBY,  FRANKLIN  H., 

m,                                                                  606DSt.ii.w. 

National  UnlTerslty  Lraw  Scliool. 

CAVILLE.  JAMRB  H., 

O                                                                     1419  F  St  n.  w. 

-  Prrs't,  Hon.  ARTHUR  MAC  ARTHUR, 

Late  Aasociate  Justice  Supreme  Court  District  of  ColnmbiA 

LECTURERS: 

CALIFORNIA. 

TifoCALLISTER,  WARD,  Jr., 

iU                             480  Montgomery  St,  San  Fnndaco. 

Hon.  SAM'L  F.  MILLER, 

Associate  Justice  Supreme  Court  U.  S. 

International  Law. 

Hon.  W.  B.  WEBB, 

COLORADO. 

T\UNN,  QEOROE, 

jJ                                                                           Denver. 

Federal  Jurisprudence  and  Practioe. 

H.  O.  CLAUGHTON,  Esq. 

Common  Law  Pleading,  Evidence,  Equity  Pleading  and 

Practice,  Commercial,  Maritime,  and  Criminal  Law. 

JAMES  SCHOULER,  Esq. 

Bailments  and  Domestic  Relations. 

EUGENE  CARUSI,  Esq. 

Real  and  Personal  Property,  Contracts,  Negotiable  Instru. 

ments, 

OEORGLA. 

TTABBISON  &  GILBERT. 

U                               Gate  City  Bank  Bnilding,  Atlanta. 

KANSAS. 

rVOUGLASS,  OBORGB  L., 

U                                                                       Wichita. 

CHAS.  S.  WHITMAN,  Esq. 
Patent  Law  and  Practice. 
JUDGES  OF  THE  MOOT  COURT : 
EUGENE  CARUSI,  Esq.,        CHAS.  S.  WHITMAN,  Esq., 
Law  and  Equity  Cases.                      Patent  Cases. 

School  opens  Oct.  3, 1887.    For  information,  address  C.  W. 
Bushnell.  Treas.,  or  B.  D.  Carusl,  Sec.,  lOW  Fst.  n.  w.,  Wash- 
ington, D.C.                                                                         87 

MINNESOTA. 

TIEATH,  HARTWKLL  P., 

U                                                                           St  Paul. 

NEBRASKA. 
V/                                              Pazton  Building,  Omaha. 

Book  and  Job  Printins:. 

OHIO. 

irrmo,  oeorge  c, 

T  T                               69  Euclid  Ave.,  Room  8,  Cleveland. 

THE    LAW    REPORTER     COMPANY 
l>esrs  to  inform  the  profession  that  it  has 
recently  added  to  its  plant  a  ftill  supply  of 

U.  S.  Commlsdoner, 

1224  P  St  N.  W.                Washington,  D.  0. 

Attorney  for  Mercantile  Ck>llectl2ig'  Afirency. 

new  Job  Type,  new  Presses,  and  every  ap- 
pointment of  a  first  class 

JOB  PRINTING  OFFICE, 

which  will  be  under  the  supervision  of  Mr. 
W.  F.  Roberts,  one  of  the  most  skllflil  and 

BUDDY'S   JUSXICH, 

|4  per  ToL    For  aale  at  the  Washington  Law  Reporter  Offloe. 
A  Manual  of  the  Laws  of  theDwtrict  of  Columbia,  from 

CHARLES   S.  BUNDY, 

SOtAST  PUBUG,  U, «.  OOMMISSIOirEB  AND  JUSTIOB  OF  feB  PBAOB 

^  An  papers  for  record  or  use  in  other  States  should  be 
•dmowledged  beftm  a  CommiflBioner  of  Deeds  in  this  District 
before  beingsent                                                                88 

artistic  Printers  in  this  city.    It  is  therefore 
prepared  to  execute  Briefis,  Records,  Blanks 
and  Books  in  the  hiff heet  style  of  the  art. 

The  Oompany  solicits  the  patronagre  o^ 
the  profession,  and  grueurantees  neat  and 
accurate  work,  promptly  delivered,  at  rea- 
sonable prices. 

Estimates  fUniished  on  application. 
DAVID  M.  OI^IVHRy 
Oeneral  Manckff er. 
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GOOD   CONDITION. 


Abbott's  National  Digest,  vole.  1,  2,  3,  4,  5,  1887 

to  1872. 
Abbott'8  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound ;  vol.  4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  voL 

U,  1876. 
Atkins'  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  8,  4,  5,  6,  7. 

Barbour  on  Set-oflf. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice— latest. 

Burge  on  Suretyship. 

Chitty's  English  Digest 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1865. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly,  1789  to  1857, 

1857  to  1865,  1857  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1857. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf's  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronaux,  1869. 

Landlord  and  Tenant  (Sloane),  1878. 

Laws  1859-60. 

Law   Reports  (English),  vols.  1  to  16,  inclusive, 

1867-69. 
Law  of  Nations,  VatteL 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Long  on  Sales  of  Personal  Property.     . 
Lou&ana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-off. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  5th  ed. 

Orphan's  Court  ManuaL 
Oldham  &  White's  Digest,  1  vol. 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1857,  Duplicated. 

Penal  Code  of  1857  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Ray's  Medical  Jurisprudence  of  Insanity,  1853. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1845. 
Smith's  Probate  Law,  1868, 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870,  1873. 
Swinbome's  Treatise  on  Wills,  vols.  1,  2,  3. 

The  Reporter,  Houghton.  Osgood  &  Co.,  vols. 

5,  6,  7,  8,  bound;  vols.  9  to  20,  inclusive, 

unbound. 
The  Transcript,  1873,  3  vols.,  published  in  New 

York. 
TreaUse  on  Equity,  Fonblanques. 
Treatise  on  Insanity,  Prichard. 

U.  S.  Stats,  at  Large,  vols.  1,  2,  3. 

U.  S.  Stats,  at  Large,  1861  to  1863,  and  1863  to  1867 
2  vols.,  G.  P.  Sanger. 

U.  S.  Digest,  Abbott,  voL  1,  A  to  C,  2  copies: 
^ol.  ^  D  to  L.,  2  copies ;  vol.  3,  M  to  Y,  2 
copies ;  vol.  5,  Sup.,  F  to  M,  1  copy.  These 
annuals,  viz.:  voL  1  to  8,  (duplicates);  9  to 
17,  single,  with  1  voL,  Table  of  Cases  and 
Equity  Digest,  voL  2. 

Warren's  Duties  of  Attorneys,  1870. 
Watkins  on  Descents. 
Wellford's  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  Executors,  &a,  voL  2,  Thobanlfs 
Notes. 

For  sale  at  the  Office  of  the  Washington 
Law  Reporter.  Orders  for  Law  Books  promptly 
filled  at  current  prices.    Address 

THE  WASHINGTON  LAW  REPORTER, 
608  E  St.  N.  W.,  Washington^  B.  C» 
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Trial  by  Jury— The  TJnoertainty  of  the  Law. 

Keoeesarily  law  is  not  an  exact  science.  The 
seeming  finequency  with  which  the  higher  tri- 
bonals  set  aside  the  rulings  of  the  subordinate 
courts  is  misleading.  A  Judge  at  niH  priua  is, 
without  consideration,  and  without  thorough 
argument,  compelled  to  decide  the  gravest 
questions  of  law,  which  become  part  of  the 
record.  No  judge  is  equal  to  this  without 
error.  Of  the  cases  so  passed  upon  20  per 
cent  are  i>erhaps  reviewed  in  the  higher  courts, 
and  of  these,  say  in  20  per  cent,  of  his  hasty 
rulings  are  held  erroneous  on  fhU  argument  and 
ample  consideration.  This  would  make  the 
sum  of  four  reversals  in  one  hundred  cases. 

In  our  own  Judicial  experience,  of  the  cases 
passed  upon  by  the  General  Term  5  per  cent 
may  be  taken  to  the  Supreme  Oourt  of  the 
United  States,  and  of  these  perhaps  5  i>er 
cent  or  more  are  reversed. 

It  is  thus  seen  that  the  dedsions  of  the  courts 
are  not  frequently  reversed.  As  a  rule  they  are 
not  The  uncertainty  of  the  law  is  due  mainly 
to  the  uncertainty  of  the  &cts,  the  most  elusive, 
delusive,  and  illusive  things  with  which  men 
are  obliged  to  deal,  and  those  involved  in  the 
trial  of  cases  usually  depend  upon  human  testi- 
mony. The  nature  of  the  subject  to  be  inquired 
of  and  the  means  for  conducting  the  inquiry 
render  it  the  most  difficult  and  the  least  satis- 
fiustory  of  all  the  labors  of  men. 

For  the  ascertainment  of  the  &cts  of  a  given 
ease  a  Jury  is  employed  and  is  a  most  important 
part  of  a  niH  prius  court  As  to  eligibility  to 
this  responsible  post,  the  law  is  satisfied  with 
hare  citizenship — a  man  is  a  juror  because  he 
is  a  citizen.  like  the  Athenian  dicaats  of  the 
dieattery  courts  established  by  Pericles  to  aid 
in  his  war  on  the  Athenian  aristocracy,  a  man 
isa  juror  because  he  is  a  citizen,  the  only  purely 
democratic  feature  of  the  American  system  of 
government  Whoever  seriously  thinks  of 
•bctohing  the  Jury  element  of  our  judiciary, 
would  do  well  to  consider  the  very  great  popu- 
lar interest  and  importance  the  presence  of 
juries  alone  imparts  to  our  courts. 

Let  him  attend  the  trial  of  an  important  case 
in  the  Circuit  Oonrt^   with  the    court-room 


thronged,  and  reporters  taking  notes,  and 
later  hear  the  same  case,  when  the  law  is  re- 
viewed by  a  fhU  bench  of  the  General  Term,  if 
he  would  understand  the  import  of  this  single 
consideration,  one  of  many  to  take  account  of. 

If  familiar  with  the  general  interest  in  a  nisi 
prius  trial,  let  him  go  almost  any  day  to  the 
room  of  the  United  States  Supreme  Court, 
where  the  gravest  cases  are  usually  finally 
tried,  in  the  presence  of  opposing  counsel,  the 
officers  and  pages  of  the  court  alone,  or  let  him 
go  from  the  thronged  galleries  of  the  House, 
where  the  Government  of  the  Republic  resides, 
past  the  drowsy  Supreme  Court,  to  the  revising 
balance,  the  nearly  as  drowsy  Senate,  if  he  would 
estimate  the  value  of  this  democratic  element  in 
the  administration  of  law  by  the  courts. 

With  the  presence  of  the  citizens  the  labor  of 
securing  the  Jury  for  a  given  case  has  but  begun. 
Often  as  much  time  is  spent  in  the  preliminary 
trials  of  proposed  jurors  as  should  be  necessary 
for  the  trial  of  the  case.  The  law  requires  the 
mental  condition  of  indifference  to  the  result 
in  each  candidate  for  the  post  of  trier,  depend- 
ent, of  course,  upon  the  choice  of  the  parties 
to  the  suit  Selection  by  them  is  through  the 
medium  of  objection  alone.  The  labor  is  to  as- 
certain the  existence  of  this  mental  bias.  As  a 
general  rule  knowledge  of  any  of  the  facts  is 
accepted  as  conclusive  of  that ;  so  that  ordi- 
narily the  more  important  a  case  is  the  more 
widely  known  and  discussed,  the  more  ignorant 
and  obscure  the  candidate  must  be  to  secure  an 
election  as  a  Juror.  True  enough,  the  oath  of 
the  candidate  himself  that  he  is  indifferent  is 
legally  conclusive  of  the  question ;  yet  few  can 
be  found,  who,  admitting  knowledge  of  the  facts, 
will  still  insist  that  they  have  no  resulting  im- 
pression. 

Why  should  a  knowledge  of  the  facts,  or  even 
a  resulting  impression,  exclude  a  man  from  sit- 
ting as  a  trier  in  the  absence  of  a  legal  rule  to 
that  effect?  Anciently  there  was  no  such  rule. 
Jurors  came  from  the  vicinage,  and  because  they 
did  know  more  or  less  of  the  facts— knew  and 
were  known  by  the  parties ;  and  when  the  venue 
was  changed  it  was  not  because  the  jurors  knew 
all  about  the  case,  but  because  they  were  so 
prejudiced  against  or  for  one  of  the  parties  that 
a  fair  trial  could  not  be  had  in  the  county 
where  it  arose. 

'  Why  should  not  the  rule  of  exclusion,  deemed 
necessary  in  the  case  of  the  judges  of  the  facts, 
apply  with  equal  force  to  the  judges  of  the  law  ? 
Why  may  not  the  last  be  inquired  of  if  he  has 
not  formed  and  expressed  an  opinion  of  the 
merits  of  the  case?  Why  should  he  not  bring 
to  the  trial  the  m^tal  condition  of  indifference  ? 
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Trae,  he  judges  the  law  and  is  presumed  to 
know  all  the  law  that  can  be  involved,  and,  so 
fiur  as  the  facts  are  known,  has  inevitably  pre- 
judged it  Why  should  it  not  be  a  condition 
precedent  to  his  sitting  in  a  given  case  that  he 
has  no  preconceived  notions  of  the  law  in- 
volved? Yet  the  presumption  of  the  law  is  that 
the  better  and  more  thoroughly  a  man  under- 
stands the  law  the  more  certainly  is  he  compe- 
tent to  apply  it  justly,  while  the  more  ignorant 
he,  or  any  man  is,  at  the  beginning  of  a  trial,  of 
the  fkcts  the  more  certainly  he  will  arrive  at  a 
just  judgment  of  their  value  and  sum  total. 

It  is  true  there  is  now  a  beg^ning  of  the  ap- 
plication of  the  same  rule  of  exclusion  to  judges 
as  to  jurors.  A  law  of  Congress  now  precludes 
oneof  our  judges  who  tries  a  case  in  the  circuit 
or  court  of  equity  from  afterward  sitting  in  the 
General  Term  in  the  same  case,  and  this  be- 
cause, like  a  candidate  for  juror,  he  has  made 
up  his  mind ;  in  &ct,  knows  very  much  about 
the  case.  If  a  case  at  law,  he  knows  more  about 
it  than  any  other  judge  ever  can,  for  he  saw  and 
heard  the  witnesses  and  fhlly  apprehended  and 
appreciated  the  spirit  and  atmosphere  of  the 
case,  which  never  was  and  never  will  be  trans- 
ferred to  a  record.  If  having  once  sat  in  it 
precludes  his  sitting  at  the  rehearing,  then 
should  all  the  judges  who  heard  a  given  case  be 
excluded  from  sitting  again  when  a  motion  fbr 
rehearing  has  prevailed.  Indeed,  why  should 
they  pass  upon  the  motion  itself? 

It  is  to  be  remembered  that  on  the  first  hear- 
ing of  a  given  case  the  argument  of  questions  of 
law  are  never  thorough  and  reflected  upon,  nor 
does  the  judge  make  up  his  own  final  decision. 
All  the  traditions  of  the  bar  as  the  training  of 
its  members  inculcate  that  lawyers  and  courts 
are  free  to  revise  their  own  ^alf  or  ftiUy  formed 
opinions  on  the  production  of  farther  authorities 
and  new  arguments.  Upon  this  rests  the  usage 
of  ordering  rearguments  sua  sponte  or  on  mo- 
tion. Under  our  former  practice  it  was  not  very 
rare  that  the  justice  who  pronounced  the  judg- 
ment below  delivered  the  opinion  of  the  Gen- 
eral Term  reversing  it.  There  really  is  no  good 
reason  for  the  present  legislative  rule,  and  its  ex- 
istence works  greater  inconvenience  and  mischief 
than  is  or  can  be  cured  by  it. 

Difficult  as  is  the  law  the  ascertainment  of  the 
facts  is  often  more  difficult.  For  the  ascertain- 
ment of  the  first  we  have  a  specially  trained 
body  of  men.  For  the  ascertainment  of  the 
second  we  have  established  and  enforce  rules 
that  compel  the  employment  of  men  the  least 
qualified  for  intellectual  labor  of  any  kind,  and 
often  that  is  the  sole  ground  of  their  appoint- 
ment to  this  duty  in  given  cases. 


Ought  a  previous  knowledge  of  the  foots  in- 
volved in  a  given  case,  and  a  consequent  admitted 
mental  bias,  of  themselves  to  exclude  the  elec- 
tion of  a  proposed  candidate  to  the  office  of  juror 
to  try  it?  A  more  important  question  in  the 
administration  of  justice,  especially  in  courts  for 
the  trial  of  persons  indicted  for  crime,  can 
hardly  be  asked.  It  is  one  that  I  propose  to  con- 
sider in  another  brief  paper. 

A  G.  R. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

Pbb^arbd  bt  E.  S.  MoOalmoztt. 

THE  UNITED  STATES 

V. 

CHARLES  W.  BEEBE  Er  Al. 

Decided  April  30, 1888. 

1.  The  Attorney-General  has  authority  to  institute  a 
suit  in  the  name  of  the  United  States  to  set  aside 
and  cancel  a  patent  alleged  to  have  been  obtained 
by  fraud  or  mistake  where  the  GK>Temment  has  a 
direct  interest  or  is  under  an  obligation  respecting^ 
the  relief  invoked. 

2.  The  United  States  are  not  bound  by  any  statute  of 
limitations  nor  barred  by  any  laches  oi  their  offi- 
cers, however  gross,  in  a  suit  brought  by  them  as  a 
sovereign  government  to  enforce  a  public  right  or 
to  assert  a  public  interest ;  but  the  rule  is  otherwise 
where  the  Government  is  onljr  nominally  plainti£Ey 
has  no  real  interest  in  the  litigation,  and  has  al- 
lowed its  name  to  be  used  therein  for  the  sole  bene- 
fit of  a  private  person. 

This  is  a  suit  in  equity  brought  by  the  Attor- 
ney-Qeneral  on  behalf  of  the  United  States  to 
set  aside  and  cancel  certain  patents  issued  in 
favor  of  Roswell  Beebe,  in  183S  and  1839,  for 
about  480  acres  of  land  upon  which  the  present 
city  of  Little  Rock,  Arkansas,  is  partly  built. 
Roswell  Beebe  having  died  manv  years  ago.  this 
suit  is  prosecuted  against  his  heirs  and  legal 
representatives.  It  was  brought  in  the  United 
States  Circuit  Court  for  the  Eastern  District  of 
Arkansas,  the  bill  having  been  filed  on  the  3l8t 
of  January,  1883.  The  ground  upon  which  it  is 
asked  that  said  patents  may  be  set  aside  and 
canceled  is  that  at  the  date  of  their  issue,  and 
for  a  long  time  prior  thereto,  the  United  States 
did  not  own  the  land  embraced  in  them,  but 
that,  on  the  contrary,  said  land  was  legally  ap- 
propriated by  other  persons,  and  was  therefbre 
segregated  from  the  public  domain ;  that  said 
Roswell  Beebe  and  others  firaudulently  con- 
spired together  for  the  purpose  of  securing  said 
patents,  and  by  flsdse  representations,  pretenses^ 
and  undue  influence  persuaded  and  "coerced 
the  register"  of  the  United  States  landofiioe 
at  Little  Rock  into  the  belief  that  he  (Beebe)  was 
entitled  to  said  patents,  &c. ;  and  thatbv  reason 
of  said  premises  said  patents  are  fraudulent  and 
void. 

The  bill  sets  out  at  considerable  length  and 
with  much  regard  to  details  a  great  array  of 
alleged  facts  connected  with  the  issue  of  said 
patents;  the  former  appropriation  of  the  l^uid, 
and  the  alleged  firaudment  acts  and  practices  of 
said  Beebe  with  reference  to  said  land.    In  sab- 
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8tanoe  they  are  as  follows :  That  said  lands  were 
formerly  a  part  of  the  Quapaw  Indian  reserva- 
tion, but  were  oeded  to  the  United  States  by  the 
treaty  of  August  24,  1818^  and  Uiereby  became 
part  of  the  public  domam;  that  afterward,  to 
wit,  in  1819  and  1820,  they,  with  other  lands  not 
involved  in  this  controverey,  were  located  with 
what  is  known  as  '^New  Madrid  certificates," 
issued  by  l^e  recorder  of  land  titles  at  St  Louis 
in  November,  1815,  under  and  in  accordance 
with  the  provisions  of  the  act.  of  Congress  ap- 
proved February  17,  1816,  entitled  "An  act  for 
the  relief  of  the  inhabitants  of  the  late  county 
of  New  Madrid,  in  the  Missouri  Territory,  who 
suffered  by  earthquakes  "  (3  Stat,  211) ;  that  by 
virtue  of  said  locations  all  of  said  lands  were 
Burveved,  and  the  surveys  were  returned  to  the 
reoorder  on  the  17th  of  October,  1820,  whereby 
said  lands  became  legally  appropriated  by  the 
holders  and  owners  ofsaid  certificates,  and  thus 
severed  from  the  mass  of  the  public  domain ; 
that  the  equitable  title  to  said  lands  thus  became 
vested  in  the  locators  of  said  certificates  and 
tiieir  assigns,  and  was  afterward,  by  proper 
assignments  and  conveyances,  transferred  to 
and  Decame  vested  in  one  W.  M.  O'Hara,  who 
subsequently  convejred  the  lands  in  undivided 
moieties  to  Nathaniel  Philbrook  and  Chester 
Ashley;  that  in  1824  said  Philbrook  died  intes- 
tate, seized  and  possessed  of  an  undivided  half 
interest  in  said  lands  held  under  the  title  afore- 
said, and  the  same  descended  to  his  fiither,  Eli- 
phalet  Philbrook,  a  citizen  of  New  Hampshire, 
and  his  sole  heir  at  law,  who,  dying  in  1828,  by 
last  will  and  testament  devised  all  of  his  inter- 
est in  and  to  said  lands  to  Thomas  H  Ellison 
and  six  of  his  other  children  and  grandchil- 
dren ;  that  said  devisees  and  heirs  of  such  as 
are  deceased  have,  by  proper  deeds,  couveyed 
said  lands  to  Qeorge  V.  Dietrich,  Jabez  C. 
Hurst  citizens  of  Gkdesburg,  Illinois,  and  John 
P.  Caider,  a  citizen  of  Troy,  New  York,  in 
trust  to  apply  for  and  obtain  patents  thereto 
from  the  United  States ;  that  said  trustees  ap- 
plied to  the  United  States  recorder  of  land  titles 
at  St  Louis,  Missouri,  for  patent  certificates 
in  support  of  said  original  ''New  Madrid'' 
locations,  and,  on  the  10th  day  of  Septem- 
ber, 1875,  that  officer  issued  such  certificates  in 
the  names  of  the  original  locators  and  their 
1^^  representatives  for  said  lands,  as  he  was 
au&orized  to  do  by  the  said  act  of  February  17, 
1815 ;  that  afterward  said  trustees  made  appli- 
cation for  patents  for  said  lands  to  the  proper 
United  States  authorities,  but  that  such  patents 
were  refhsed  because  of  the  existence  of  the 
outBtandlng  patents  issued  to  said  Beebe  as 
aforesaid ;  that  from  the  time  of  said  locations, 
surveys,  and  returns  in  1819  and  1820,  up  until 
the  lasnance  of  the  Beebe  patents  in  1838  and 
1839,  tiie  said  New  Madrid  locations  were  the 
only  titles  to  said  lands,  and  under  them  the 
town  of  Little  Bock  was  laid  out  and  built  on 
said  lands,  was  dul v  incorporated,  and  contained 
hundreds  of  inhabitants  prior  to  and  at  the  time 
wh^i  said  patents  were  ilssued ;  that  said  Beebe 
patmts  were  issued  on  certain  pre-emption  fioat 
elafms,  aH  located  about  the  year  1838,  under  the 
proTisions  of  the  second  section  of  the  pre-emp- 
tion act  of  May  29, 1830,  and  the  amendatory  act  of 
July  14, 1832  (4  Stat,  420,  603),  but  that  such  pre- 
emptaon  locations  were  fraudulent  and  void, 


because  the  lands  had  already  been  appropri- 
ated by  the  New  Madrid  certificates,  were  at 
that  time  occupied  and  improved  bv  actual  set- 
tlers, and  were  consequently  not  subject  to  pre- 
emption; that  said  Beebe  never  procured  the 
consent  of  said  settlers  to  the  location  of  said 
pre-emption  floats  and  the  issue  of  said  patents, 
as  required  and  provided  by  the  said  pre-emp- 
tion acts  and  the  regulations  of  the  General 
Land  Office,  but,  on  the  contrary,  imposed  upon 
the  officers  of  the  Land  Department  and  in- 
duced them  to  believe  that  he  had  complied 
with  the  law  and  the  regulations  in  every  re- 
spect, when,  in  fact,  his  every  act  in  procuring 
said  patents  was  done  in  violation  of  law  ana 
was  part  of  a  conspiracy  to  defraud  the  United 
States  and  the  holders  under  said  New  Madrid 
locations,  and  that  in  ftirtherance  of  said  con- 
spiracy said  Beebe  entered  into  a  so-called  bond 
to  convey  to  the  original  holders  and  claimants 
of  said  lands  the  tiUe  which  he  was  to  and  did 
acquire  by  the  issue  of  said  patents  on  said  fioat 
claims,  which  he  afterward  fraudulently  failed 
and  refosed  to  do,  all  of  which  was  a  fifaud  on 
the  United  States  and  other  claimants  to,  and 
settlers  upon,  said  lands ;  that  all  defects  of  the 
said  New Idadrid  act  and  of  the  locations  there- 
under have  been  cured  by  subsequent  acts  of 
Oongpress  and  the  opinions  of  tne  Attomey- 
GeneraL  and  decisions  of  the  Department,  and 
by  decisions  of  the  Supreme  Court  of  the  United 
States  construing  the  same,  and  that  said  loca- 
tions of  said  fioats  and  the  issuance  of  said 
Beebe  patents  were  allowed  under  a  misconcep- 
tion of  the  law,  procured  by  undue  means  and 
in  violation  of  the  law,  and  the  same  are  noil 
and  void,  and  ought  in  equity  and  good  con- 
science to  be  canceled. 

The  defenses  relied  on  in  the  court  below,  by 
way  of  demurrers  and  pleas,  were  (1)  the  want 
of  authority  in  the  Attomey-Qeneral  to  file  a 
bill  for  the  annullment  of  a  patent  in  a  case  like 
the  present :  (2)  that  the  claim  is  barred  by  the 
statute  of  limitations ;  (3)  that  the  claim  sued 
upon  is  stale;  (4)  that  the  plaintiff  has  no  equity 
to  maintain  this  suit ;  and  that  all  this  appears 
upon  the  face  of  the  bill  itself.  The  demurrer 
to  the  bill  was  sustained  and  the  bill  dismissed, 
from  which  decree  of  dismissal  an  appeal  on 
behalf  of  the  United  States  brings  this  case  here. 

Mr.  Justice  Lamab  delivered  the  opinion  of 
the  court 

The  points  involved  in  the  pleadings  and 
made  before  the  court  below  have  been  pre- 
sented and  urged  with  much  earnestness,  both 
in  the  brief  and  in  the  oral  argument  of  connsel. 

First  As  to  the  right  of  the  Attorney-General 
to  bring  this  suit 

The  authority  of  the  Attorney-General  under 
the  Oonstitution  and  laws  of  the  United  States 
to  institute  a  suit  in  the  name  of  the  United 
States  to  set  aside  a  patent  alleged  to  have  been 
obtained  by  fraud  or  other  mistake,  whenever 
denied  by  a  specific  pleading  before  this  court, 
has  been  uniformly  maintamed.  And  it  may 
now  be  accepted  as  settled  that  the  United 
States  can  properly  proceed  by  bill  in  equity  to 
have  a  Judicial  decree  of  nullify  and  an  order  of 
cancellation  of  a  patent  issued  in  mistake  or 
obtained  by  fraud  where  the  Government  hae 
a  direct  interest  or  is  under  an  obligation  re 
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specting  the  relief  invoked.  (See  the  opinion 
of  the  court,  delivered  by  Mr.  Jastioe  MiUer.  in 
San  Jacinto  Tin  Company  v.  The  United  States, 
decided  this  term  of  the  court) 

Even  if  it  had  not  been  thus  authoritatively 
settled  it  would  have  been  difficult,  Qpon  prin- 
ciple, to  reach  any  other  conclusion.  The  pub- 
lic domain  is  held  by  the  Government  as  part 
of  its  trust.  The  Government  is  charged  with 
the  duty  and  clothed  with  the  power  to  protect 
it  from  trespass  and  unlawfVil  appropriation, 
and.  under  certain  circumstances,  to  invest  the 
individual  citizen  with  the  sole  possession  of  the 
title  which  had  till  then  been  common  to  all  the 
people  as  the  beneficiaries  of  the  trust  If  a  pat- 
ent is  wrongfhUy  issued  to  one  individual  wnich 
should  have  been  issued  to  another,  or  if  two 
patents  for  the  same  land  have  been  issued  to 
two  different  individuals,  it  may  properly  be  left 
to  the  individuals  to  settle  bv  personal  litigation 
the  question  of  right  in  which  they  alone  are 
interested.  But  if  it  should  come  to  the  knowl- 
edge of  the  Government  that  a  patent  has  been 
fraudulently  obtained,  and  that  such  fraudulent 
patent^  if  allowed  to  stand,  would  work  prejudice 
to  the  interests  or  rights  of  the  United  States, 
or  would  prevent  the  (%vemment  from  fulfilling 
an  obligation  incurred  by  it,  either  to  the  pub- 
lic or  to  an  individual,  which  personal  litigation 
could  not  remedy,  there  would  be  an  occasion 
which  would  make  it  the  duty  of  the  Government 
to  institute  Judicial  proceedings  to  vacate  such 
patent 

In  the  case  before  us  the  bill  avers  that  the 
patents  whose  cancellation  is  asked  for  were 
obtained  by  fraud  and  imposition  on  the  part  of 
the  patentee,  Beebe.  It  asserts  that  there  exists 
on  the  part  of  the  United  States  an  obligation 
to  issue  patents  to  the  riRhtAil  owners  of  the 
lands  described  in  the  bill ;  that  they  cannot 
perform  this  obligation  until  these  fraudulent 
patents  are  annulled,  and  that  thev  therefore 
bring  this  suit  to  annul  these  fraudulent  instru- 
ments whose  existence  renders  the  United  States 
incapable  of  fulfilling  their  said  prior  obligation. 

The  court  below  held  that  the  bill  in  this  case 
having  been  filed  on  the  recommendation  of  the 
Secretary  of  the  Interior  for  the  declared  pur- 
pose of  having  the  questions  which  were  being 
pressed  upon  the  Land  Department  in  connec- 
tion with  the  claims  of  the  Philbrook  heirs 
af^ainst  the  Government  determined  by  the  ju- 
dicial department,  which  claims  were  unsettled 
and  important,  the  appeal  to  the  court  was 
proper.  In  this  we  think  the  learned  judee  is  in 
rail  accord  with  the  principle  laid  down  by  Mr. 
Justice  Miller  in  the  San  Jacinto  case  and 
within  the  following  language  of  the  court  in 
Hughes  V.  The  United  States  (4  Wall.,  236), 
which  was  a  suit  brought  in  the  name  of  the 
United  States  to  set  aside  a  patent  for  the  bene- 
fit of  a  private  citizen  entitled  to  the  land  cov- 
ered by  said  patent  Mr.  Justice  Field,  who 
delivered  the  opinion  of  the  court  speaking  of 
the  patent  to  Hughes,  said :  ^*  Whether  regaraed 
in  that  aspect  or  as  a  void  instruments  issued 
without  authority,  it  prima  fade  passed  tne  title, 
and  therefore  it  was  the  plain  duty  of  the  United 
States  to  seek  to  vacate  and  annul  the  instru- 
ment, to  the  end  t^t  their  previous  engagement 
be  fulfilled  by  the  transfer  of  a  clear  title,  the 
one  intended  for  the  purchaser  by  the  act  of 


Congress."  Unless,  therefore,  it  appears  on  the 
flEtce  of  the  bill  t^at  the  claim  set  up  nas  no  equity 
or  that  there  are  valid  defenses  to  the  suit,  the 
jurisdiction  of  the  court  to  entertain  it  cannot  be 
denied. 

Next,  as  to  the  defense  of  the  statute  of  limi- 
tion&  laches,  and  lapse  of  time,  mie  grounds 
on  which  the  court  below  sustained  the  demurrer 
was  (1)  that,  distinct  fh)m  and  independent  of 
the  statute  of  limitations  and  the  laches  of  the 
public  officers  of  the  Government,  the  lapse  of 
time  constitutes  a  good  defense  to  this  suit 
upon  those  principles  of  equity  which  would  be 
administereo  as  between  two  citizens  litisnating  in 
this  tribunal,  and  (2)  that  the  United  States  is 
bound  by  the  same  law. 

The  counsel  for  the  complainant  maintain 
that  this  conclusion,  upon  which  the  decree  of 
dismissal  rests,  is  erroneous  and  contrary  to  the 
decisions  of  this  court  and  of  every  circuit  and 
district  court  in  the  United  States. 

The  principle  that  the  United  States  are  not 
bound  by  any  statute  of  limitations,  nor  barred 
by  any  laches  of  their  officers,  however  gross,  in 
a  suit  brought  by  them  as  a  sovereign  govempient 
to  enforce  a  public  right  or  to  assert  a  public  in- 
terest is  established  past  all  controversy  or  doubt 
(United  States  v.  ifashville,  &c..  Railway  Com- 
pany, 118  U.  S.,  125,  and  cases  there  cited.)  But 
this  case  stands  upon  a  different  footing  and 
presents  a  different  question.  The  question  is, 
are  these  defenses  available  to  the  defendant  in 
a  case  where  the  Government,  although  a  nomi- 
nal complainant  party,  has  no  real  mterest  in 
the  litigation,  but  has  allowed  its  name  to  be 
used  therein  for  the  sole  benefit  of  a  private 
person? 

It  has  been  not  unusual  for  this  court,  for  the 
purposes  of  justice,  to  determine  the  real  par- 
ties to  a  suit  by  reference,  not  merely  to  the 
names  in  which  it  is  brought,  but  to  the  fiicts  of 
the  case  as  they  appear  on  the  record.  Thus,  in 
the  case  decided  at  this  term,  in  re  Ayers  (123 
U.  S.,  492,  493),  the  court  held  that  the  State  of 
Virginia,  though  not  named  as  a  party  defend- 
ant, was  the  actual  party  in  the  controversy. 
Mr.  Justice  Matthews,  who  delivered  the  opin- 
ion, said :  "It  is,  therefore,  not  conclusive  or  the 
principal  question  in  this  case  that  the  State  of 
Virginia  is  not  named  as  a  party  defendant. 
Whether  it  is  the  actual  party  .  .  .  must  be 
determined  by  a  consideration  of  the  nature  of 
the  case  as  presented  on  the  whole  record."  So 
in  the  cases  of  New  Hampshire  v.  Louisiana  and 
New  York  v.  Louisiana  (lOo  U.  S.,  76)  the  court 
looked  behind  and  through  the  nominal  parties 
on  the  record  to  ascertain  who  were  the  real 
parties  to  the  suit  Chief  Justice  Waite,  in  de- 
Uvering  the  opinion  of  the  court,  used  the  fol- 
lowing language:  **No  one  can  look  at  the 
pleadings  and  testimony  in  these  cases  without 
Doing  satisfied,  beyond  all  doubt^  that  they  were 
in  legal  effect  commenced,  and  are  now  proee- 
cutecU  solely  by  t^e  owners  of  the  bonds  and 
coupons.  .  .  .  The  bill,  although  signed  by 
the  Attorney-General,  is  also  signed  and  was 
evidently  drawn  by  the  same  counsel  who  pros- 
ecuted the  suits  for  the  bondholders  in  Louisi- 
ana, and  it  is  manifested  in  many  ways  that 
both  the  State  and  the  Attorney-General  are 
only  nominal  actors  in  the  proceeding.  The 
bondowner,  whoever  he  may  be,  was  the  pro- 
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moter  and  is  the  manager  of  the  suit  .  .  . 
And  while  the  suits  are  in  the  names  of  the 
States  they  are  under  the  actual  control  of  indi- 
vidual citizens  and  are  prosecuted  and  carried 
on  altogether  by  and  for  them." 

In  the  case  of  The  United  States  v.  Nashville, 
&c^  Railway  Company,  supra,  in  whic}i  it  was 
decided  that  the  statute  of  limitations  of  the 
State  of  Tennessee  was  no  defense  to  an  action 
of  the  United  States  upon  certain  negotiable 
bonds  held  by  them  for  public  use,  Mr.  Justice 
Gray  is  careful  to  say,  "This  case  does  not  pre- 
sent the  question  what  eflfect  the  statute  may 
have  in  an  action  on  a  contract  in  which  the 
United  States  have  nothing  but  the  formal  title, 
and  the  whole  interest  belongs  to  others ;"  and 
cites  Ma^rland  v.  Baldwin  (112  U.  S.,  490); 
Miller  v.  The  State  of  Alabama  (38  Ala.,  600). 

In  the  former  case  it  was  held  that  a  suit  in 
the  name  of  a  State  for  the  benefit  of  parties  in- 
terested is  to  be  regarded  as  a  suit  in  the  name 
of  the  i>arty  for  whose  benefit  it  is  brought. 
Mr.  Justice  Field,  delivering  the  opinion  of  the 
court,  said :  '*  The  name  of  the  State  is  used 
from  necessity  when  a  suit  on  the  bond  is  pros- 
ecuted for  the  benefit  of  a  person  interested, 
and  in  such  cases  the  real  controversy  is  be- 
tween him  and  the  obligors  on  the  bond :"  and 
the  case  was  decided  upon  a  consideration  of 
the  merits  as  if  the  party  interested  was  alone 
named  as  plaintiff.  And  he  cited,  approvingly, 
the  following  language  in  McNutt  v.  Bland  (2 
How.,  9) :  ''As  the  instrument  of  the  State  law, 
his  (the  Governor's)  name  is  in  the  bond  and  to 
the  suit  upon  it,  but  in  no  just  view  .  .  . 
can  he  be  considered  a  litigant  party.  Both 
look  to  things,  not  names — to  the  actors  in  con- 
troversies and  suits,  not  to  the  mere  forms  or 
inactive  instruments  used  in  conducting  them 
in  virtue  of  some  positive  law." 

In  Miller  v.  The  State,  the  other  case  cited  by 
BCr.  Justice  Gray,  the  court  said :  "  As  laches  is 
not  to  be  imputea  to  the  Government,  the  statute 
of  limitations  does  not  apply  to  the  State  unless  it 
be  clear  ftrom  the  act  that  it  was  intended  to 
include  the  State.  ...  In  our  opinion  the 
rule  that  the  statute  of  limitations  does  not  run 
^eainst  the  State  has  no  application  to  a  case 
luce  the  present^  when  the  State,  though  a  nom- 
inal party  on  the  record,  has  no  real  interest  in 
tiie  htagation,  but  its  name  is  used  as  a  means  of 
enforcing  the  rights  of  the  third  party,  who 
alone  will  ei^oy  the  benefits  of  a  recovery." 

In  Moody  v.  Fleming  (4  Ga.,  116,  118),  which 
was  a  case  where  a  pariy  was  applying  for  a 
mandamus  in  the  name  of  the  State,  the  court 
said:  '*It  is  insisted  that  here  the  Stiu^  is  a 
party  moving  the  contest  and  setting  up  a  right 
to  have  this  survey  certified,  and  that  the  tenant 
will  not  be  protected  by  his  possession,  because 
the  statute  of  limitations  does  not  run  against 
the  State.  We  have  decided,  and  the  decision 
is  sustained  by  unbroken  masses  of  authority, 
that  the  statute  of  limitations  does  not  run 
against  the  State.  The  answer,  however,  to  this 
argument  is  this :  The  State  of  Georgia  is  not 
the  real  party  to  the  proceeding.  .  .  .  The 
process  is  in  the  nameof  the  State,  but  the  right 
asserted  is  a  private  right ;  the  issue  is  between 
two  of  the  dozens  of  the  State." 

Applying  these  principles  to  this  case,  an  in- 
spection of  the  record  shows  that  the  Govern- 


ment, though  in  name  the  complainant,  is  not 
tiie  real  contestant  party  to  the  title  or  prop- 
erty in  the  land  in  controversy.  It  has  no  in- 
terest in  the  suit  and  has  nothing  to  gain  fW)m 
the  relief  prayed  for,  and  nothing  to  lose  if  the 
relief  is  denied.  The  bill  itself  was  filed  in  the 
name  of  the  United  States  and  signed  by  the 
Attorney-General  on  the  petition  of  private  in- 
dividuals, and  the  right  asserted  is  a  private 
right,  which  might  have  been  asserted  without 
the  intervention  of  the  United  States  at  all. 

In  his  letter  to  the  United  States  district  at- 
torney upon  the  subject  the  Attorney-General 
directs  that  that  officer  shall  sign  his  (the  At- 
tomey-GteneraPs)  name  to  the  hill,  when  the 
attorneys  for  the  petitioners  shall  present  such 
a  bill,  and  file  the  same  in  the  proper  court, 
and  that  after  the  suit  is  commenced  these  at- 
torneys for  the  petitioners  will  have  the  man- 
agement of  the  case.  Accordingly  the  subse- 
auent  proceedings  in  the  case  have  been  con- 
aucted  exclusively  bv  these  attorneys,  who,  in 
the  pleadings,  describe  themselves  as  attomevs 
for  tne  petitioners  and  beneficiaries  of  the  smt. 

We  are  of  the  opinion  that  when  the  Govern- 
ment is  a  mere  iormal  complainant  in  a  suit, 
not  for  the  purpose  of  asserting  any  public  right 
or  protecting  any  public  interest,  title,  or  prop- 
erty, but  merely  to  form  a  conduit  through 
whom  one  private  person  can  conduct  litigation 
against  another  private  person,  a  court  of  equity 
will  not  be  restrained  from  administering  the 
equities  existing  between  the  real  parties  by 
any  exemption  of  the  Government  designed  for 
the  protection  of  the  rights  of  the  Unit^  States 
alone.  The  mere  use  of  its  name  in  a  suit  for 
the  benefit  of  a  private  suitor  cannot  extend  its 
immunity  as  a- sovereign  government  to  said 
private  suitor,  whereby  he  can  avoid  and  es- 
cape the  scrutiny  of  a  court  of  equity  into  the 
matters  pleaded  against  him  by  the  other  party, 
nor  stop  the  court  from  examining  into  and  de- 
ciding the  case  according  to  the  principles  gov- 
erning courts  of  equity  in  like  cases  oetween 
private  litigants. 

These  principles,  so  far  as  they  relate  to  gen- 
eral statutes  of  limitation,  the  Isushes  of  a  party, 
and  the  lapse  of  time,  have  been  renderod  fk- 
miliar  to  the  legal  mind  by  the  oft-repeated 
enunciation  and  enforcement  of  them  in  the 
decisions  of  this  court  According  to  these  de- 
cisions courts  of  equity  in  general  recognize 
and  give  effect  to  the  statute  of  limitations  as  a 
defense  to  an  equitable  right,  when  at  law  it 
would  have  been  properly  pleaded  as  a  bar  to 
a  legal  right  Thev  reftise  to  interfere  to  give 
relief  when  there  has  been  gross  negligence  in 
prosecuting  a  claim  or  where  the  lapse  of  time 
has  been  so  long  as  to  afford  a  clear  presumtion 
that  the  witnesses  to  the  ori^al  transaction 
are  dead  and  the  other  means  of  proof  have 
disappeared. 

We  think  the  court  below  justly  and  wisely  ap- 
plied the  principle  to  the  case  under  consiaera- 
tion  in  sustaining  the  demurrer  and  dismissing 
the  bilL  The  rights  of  the  Philbrook  heirs,  the 
real  parties  to  this  case,  which  are  set  up  in  this 
bill,  originated  in  1815.  The  acts  of  Beebe  per- 
petrating the  alleged  fraud  were  prior  to  1838. 
The  alleged  illegal  action  of  the  Land  Depart- 
ment occurred  in  1839.  More  than  forty-five 
years  ago  the  complainants  in  this  bill  could 
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have  instituted  their  action.  The  death  of  the 
parties  charged  with  firaud,  and  also  of  most,  if 
not  all,  of  the  witnesses  having  personal  knowl- 
edge of  the  transaction,  the  fact  that  a  city  has 
been  built  upon  the  land  in  question,  the  occu- 

Eation  of  la3*ge  portions  of  it  by  hundreds  of 
inocent  purchasers,  the  homesteads  of  many 
families  covering  other  portions  of  it^  the  unin- 
terrupted possession  mamtained  for  more  than 
a  generation,  all  resting  upon  faith  in  the  pat- 
ent issued  by  the  United  States  Gk>vernment, 
constitute  reasons  more  than  sufficient  for  the 
refusal  of  the  court  to  set  aside  such  patent  at 
the  suit  of  a  party  who  has  so  long  slept 
upon  his  allegea  rights.  For  the  reasons  herem 
stated  the  decree  of  the  court  below  is  affirmed. 


Supreme  Court  of  the  District  of  Columbia. 

GENERAL  TERM. 

Rbportbd  by  Franklin  H.  Macket. 

WILLIAM  B.  MOSES  v.  GEORGE  TAYLOR. 

No.  24,647.    Law. 

Decided  February  20,  1888. 

The  Chief  Justice  and  Justice  Oox  sitting. 

1.  Where  one  receives  certain  bonds  and  contracts  for  "  the 
safe  return  of  said  bonds"  his  obligation  is  to  retnm  the 
identical  bonds  and  not  an  equivalent  amount  in  similar 
bonds. 

2.  Goods  delivered  with  the  understanding  that  the  bailee 
may  at  his  option  appropriate  Jthem  to  his  own  use  and  pay 
their  value  is  a  bailment  convertible  into  a  sale  at  the  op- 
tion of  the  bailee ;  and  when  they  are  so  converted  the 
original  bailor  may  sue  in  assumpsit  for  goods  sold  and  de- 
livered. 

8.  In  such  an  action  the  statute  of  limitations  would  seem 
to  run  only  from  the  date  of  the  conversion. 

4.  In  trover  the  conversion  is  shown  by  proof  of  a  demand 
and  reftisal,  and  limitations  run  only  ftx>m  the  date  of  such 
demand. 

5.  In  cases  of  conversion  by  a  wrongAil  sale  of  property  the 
owner  may  waive  the  tort  and  sue  in  assumpsit  for  goods  sold 
and  delivered ;  in  which  case  limitations  run  fN>m  the  date 
of  the  sale. 

6.  While  an  action  of  trover  cannot  be  converted  by  amend 
ment  into  an  action  of  assumpsit,  yet  where  the  declara- 
tion has  a  double  aspect,  being  partly  in  trover  and  partly 
in  assumpsit,  it  is  not  error  to  permit  the  plaintiff  to  strike 
from  his  declaration  the  objectionable  features  so  as  to 
make  it  applicable  to  but  one  form  of  action. 

7.  In  a  declaration  containing  the  common  counts  only  the 
plaintiff  need  not  file  a  bill  of  particulars  unless  required  so 
to  do  by  the  defendant. 

8.  The  bill  of  particulars  when  filed  becomes  a  part  of  the 
declaration,  and  the  evidence  is  limited  to  its  items.  Plain- 
tiff may,  however,  file  more  than  one  bill,  so  as  to  have  one 
applicable  to  each  of  the  common  counts. 

9.  If  the  action  be  assumpsit  the  fact  that  the  bill  of  par. 
ticulars  is  applicable  only  to  a  declaration  in  trover  does 
not  change  the  character  of  the  action. 

10.  Where  the  declaration  is  filed  in  time,  but  ia  ailerward 
amended,  not  to  introduce  a  new  cause  of  action,  but  sim- 
ply to  correct  a  defective  count,  the  statute  of  limitations 
cannot  be  pleaded  thereto. 

11.  The  rule  that  more  than  one  counter  pleading  may  be 
filed  is  limited  to  the  plea ;  it  does  not  extend  to  the  repli- 
cation. 

12.  Where  a  demurrer  is  overruled  and  the  party  pleads  over 


instead  of  appealing  he*  thereby  waives  his  demurrer  and 
cannot  afterward  have  the  court^s  ruling  thereon  reviewed 
on  appeal  frx>m  the  final  judgment. 
18.  An  application  to  amend  the  pleadings  after  the  jury  is 
sworn  is  addressed  to  the  discretion  of  the  court  and  ia 
not  the  subject  of  Review  in  an  appellate  court. 

14.  To  a  plea  of  limitations  the  plaintiff  may  reply  that  the 
cause  of  action  was  ftnudulently  concealed  from  him  and 
that  he  did  not  discover  it  until  within  three  years  before 
the  commencement  of  suit. 

15.  An  implied  assumpsit  may  be  revived  by  a  new  promise 
so  as  to  defeat  the  bar  of  the  statute  of  limitations. 

16.  In  a  case  of  bailment  the  bailee  cannot  dispute  the  title 
of  his  bailor,  except  under  certain  circumstances,  such  as 
that  the  property  was  recovered  from  him  by  a  better  title 
or  that  he  had  voluntarily  surrendered  it  to  one  having  a 
better  tiUe. 

Motion  by  defendant  for  a  new  trial  on  a  bill 
of  exceptions. 

The  facts  are  sufficiently  stated  in  the  opinion 
of  the  court. 

George  S.  Boutwell  and  Robebt  Christy 
for  defendant. 

Cole  &  Cole  and  Williah  A.  Oook  for  plain- 
tiff. 

Mr.  Justice  Cox  delivered  the  opinion  of  the 
court. 

Tliis  case  presents  quite  a  complicated  record, 
and  it  was  argued  with  great  ability  and  with  a 
great  display  of  learning,  principally  on  ques- 
tions of  a  technical  character.  It  would  be  im- 
possible within  any  reasonable  space  of  time  to 
review  the  vast  number  of  authorities  that  have 
been  cited,  and  we  shall  only  state  some  general 
conclusions. 

The  suit  was  brought  on  the  13th  of  June, 
1883.  The  original  declaration  contains  three 
counts.  In  the  first  one  the  plaintiff  sets  forth, 
in  substance,  that  prior  to  the  22d  of  Januaiy, 
1881,  at  the  special  instance  and  request  of  the 
defendant,  the  plaintiff  loaned  him  fourteen 
7  per  cent,  permanent  improvement  bonds  of 
the  District  of  Columbia  of  the  denominatiou 
and  par  value  of  |1,000  each,  and  that  the  de- 
fendant afterward  executed  Iiis  receipt  bearing 
date  the  22d  day  of  January,  1881,  wnereby  he 
certified  that  he  had  received  from  the  plaintififl 
as  a  matter  of  accommodation  to  him,  the  said 
defendant  fourteen  one-thousand-dollar  Dis- 
tarict  of  Columbia  7  per  cent,  permanent  im- 
provement bonds,  and  that  the  defendant  held 
himself  personally  responsible  to  the  plaintiff  for 
the  safe  return  of  the  bonds.  Then  it  goes  on  to 
aver  tipat,  although  the  plaintiff  has  frequently 
since  the  22d  of  January  requested  and  de- 
manded of  the  said  defendant  the  return  to  him 
of  the  said  bonds  he  has  failed  and  reftised  to 
make  the  return,  and  still  Mis  and  reftises ;  but, 
on  the  contrary,  has  sold  the  same  and  converted 
the  money  to  nis  own  use.  And  the  plaintifif 
avers  that  the  said  bonds,  at  the  time  of  the  sale 
and  conversion  thereof  by  the  defendant  were 
worth  21  per  cent  premium,  and  that  said  bonds 
were  and  are  worth  the  sum  of  116^940. 

The  second  count  was  simply  a  special  count 
on  a  small  note  of  1277.60,  which,  as  subse- 
quently appears,  waa  for  the  amount  of  unpaid 
interest  on  the  same  bonds  that  had  accrued  up 
to  the  1st  of  January,  1881. 

The  third  count   contains  the  consolidated 
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common  counts  for  goods  sold  and  delivered, 
for  work  done  and  material  provided,  and  the 
money  connts.  The  claim  wifh  which  the  dec- 
laration winds  tip  is : 

"And  the  plaintiflP  claims  |17,217.50,  with  in- 
terest thereon  at  the  rate  of  6  per  cent  per  an- 
num from  1st  day  of  January,  1881,  until  paid, 
according  to  the  particulars  of  demand  herewith 
filed,  besides  costs.^' 
The  particulars  of  demand  are : 
"  For  one  note  described  in  the  foregoing  dec- 
laration, $277.50. 

**  For  fourteen  7  percent,  permanent  improve- 
ment bonds  of  the  District  of  Columbia  of  the 
denomination  of  |1,000  each,  of  value  of  |1,200 
eaclL  116,940. 

"  Interest  on  the  aggregate  from  the  1st  day 
of  January,  1881,  until  paid,  at  6  per  cent  per 
annum." 

In  September,  1883,  the  defendant  filed  sev- 
eral pleas — ^first,  that  he  never  was  indebted  as 
allied ;  second,  that  the  bonds  were  not  the 
property  of  the  plaintifif  and  that  the  plaintiff 
had  fraudulently  obtained  possession  of  them ; 
and,  third,  that  the  bonds  belonged  to  a  certain 
Patrick  Oullinan,  who  had  already  given  notice 
to  the  defendant  of  his  claim,  since  this  suit,  and 
had  demanded  the  return  of  the  bonds;  and 
that  this  fiact  was  fraudulently  concealed  from 
him  by  the  plaintiff. 

In  May,  1885,  the  defendant  moved  for  leave 
to  withdraw  his  pleas  and  demur  to  the  declara- 
tion because  of  l^e  mietjoinder  of  counts,  upon 
the  ground  that  the  first  count  is  one  in  trover 
and  the  others  in  assumpsit ;  and  the  minutes 
of  the  court  show  that  with  the  leave  of  the 
court  the  plaintiff  withdrew  his  first  count. 

This  leaves  in  the  declaration  nothing  but 
the  special  count  on  the  small  note  and  the  com- 
mon counts  before  referred  to.  On  the  10th  of 
December  of  the  same  year  the  plaintiff  filed 
an  amendment  to  his  declaration,  in  which  he 
sets  forth,  as  a  substitute  for  the  first  count,  the 
same  taetB  that  were  before  set  out :  but  instead 
of  claiming  the  value  of  the  bonus  alleged  to 
have  been  converted  he  says :  '*  That  the  said 
defendant  did  not  return  said  bonds  to  him,  or 
any  of  them,  although  often  requested  so  to  do ; 
but^  to  wit^  ihe  da^  and  year  last  aforesaid,  sold 
the  same  and  received  werefor  a  large  sum  of 
money,  to  wit,  the  sum  of  fl5,646,  by  reason 
whereof  an  action  hath  accrued  to  the  plaintiff 
to  have  and  demand  of  the  defendant  the  said 
sum  of  (15,645,  money  had  and  received  by  the 
sud  defendant  for  the  use  of  the  plaintiff,  with 
interest  thereon  from  the  22d  day  of  January, 
1881." 

He  claims  in  this  count  not  damages  in  the 
shape  of  the  value  of  the  bonds  converted,  but 
the  actual  amount  received  as  money  had  and  re- 
ceived. I  may  as  well  say  here,  to  avoid  any 
ftffther  trouble  with  this  count,  that  this  was 
held  to  be  bad  in  the  court  below,  because  it 
amounted  to  the  same  thing  as  tne  common 
counts  for  money  had  and  received.  It  there- 
fore also  disappears  from  the  declaration. 

The  seoondT  amendment  is  a  description  of  the 
emidl  note,  and  the  third  consisted  of  additional 
and  other  particulars  of  demand. 

As  I  have  sdready  stated,  the  particulars  of  de- 

ToaM  filed  in  the  first  instance  were  fourteen 

^  ^  cent  permanent  improvement  bonds  of 


the  District  of  Columbia :  and  in  this  amend- 
ment the  particulars  are  "Cash  received,  by  the 
said  Taylor  for  the  use  of  the  plaintiff.  fl5,646." 
This  is  stated  in  a  half  dozen  different  forms  to 
meet  th^  exigencies  of  the  proof. 

When  these  amendments  were  filed  the  de- 
fendant filed  a  plea  that  the  cause  of  action  did 
not  accrue  within  three  years  before  the 
amended  declaration.  This  proceeded  upon  the 
ground  that  the  original  declaration  did  not 
embrace  the  cause  of  action  which  was  exhibited 
in  this  amendment;  that  the  amendment,  for 
the  first  time,  set  it  forth,  and  waa  equivalent 
to  brinfdng  a  new  suit,  and  therefore  the  defend- 
ant had  the  right  to  pl^ad  that  the  cause  of 
action  did  not  accrue  within  three  years  before 
the  filing  of  the  amendment.  This  was  held  had 
on  demurrer,  and  then  the  usual  plea  of  the 
statute  was  filed. 

The  result,  then,  of  these  various  rulings  on 
different  motions  and  demurrers,  which  it  is 
not  worth  while  to  give  more  in  detail,  was 
that  the  pleadings  consisted  of  a  count  on  the 
small  note  and  the  common  counts;  and,  on 
the  part  of  the  defendant,  of  the  general  issue, 
and  the  plea  that  the  course  of  action  did  not  ac- 
crue within  three  years  before  the  commence- 
ment of  the  suit. 

Then  there  were  four  replications  to  this  plea 
of  the  statute  of  limitations.  The  first  replica- 
tion is  in  the  usual  form,  that  the  said  cause  of 
action  did  accrue  within  three  years  prior  to  the 
institution  of  this  suit.  The  second  was  that 
there  was  a  fraudulent  concealment  of  the 
cause  of  action  from  the  plaintiff,  which  was  not 
discovered  until  within  three  years  before  the 
commencement  of  this  suit.  The  third  was  an 
acknowledgment  of  the  liability  within  three 
years  prior  to  the  commencement  of  the  suit  and 
a  promise  to  pay  the  same ;  and  the  fourth  was 
an  acknowledgment  by  the  defendant  that  he 
had  sold  the  bonds  and  received  the  proceeds  of 
the  sale  thereof  and  promised  to  pay  the  same. 
The  third  and  fourth  are  substantialhr  the  same. 

The  defendant  thereupon  moved  the  court  to 
compel  the  plaintiff  to  elect  upon  which  of  these 
replications  he  would  rely.  The  motion  was 
overruled.  Thereupon  the  defendant  demurred 
to  the  replications,  for  duplicity,  because  the 
court  allowed  four  replications  to  one  p)ea. 
That  demurrer  was  overruled,  and  thereuik)n 
the  defendant  demurred  separately  to  each  of 
the  second,  third,  and  fourth  replications.  These 
demurrers  being  overruled,  issue  was  joined 
upon  replications. 

when  the  jury  was  sworn  there  was  a  motion 
to  strike  from  the  bill  of  particulars  the  second 
iteni.  and  then  a  motion  to  withdraw  the  re- 
joinders of  the  defendant  to  the  plaintiff's  sec- 
ond, third,  and  fourth  replications  to  the  defend- 
ant's plea  of  the  statue  of  limitations  and  that 
the  plaintiff  be  compelled  to  elect  upon  which 
one  of  his  replications  he  would  stand.  That 
motion  was  overruled. 

The  case  then  went  on  for  trial,  and  the  final 
instructions  given  by  the  court  were : 

*'l.  If  the  jury  beUeve  from  the  evidence  that 
the  defendant  received  from  the  plaintiff  four- 
teen bonds,  commonly  called  7  per  cent,  per- 
manent improvement  bonds  of  the  District  of 
Columbia,  such  as  are  described  in  the  particu- 
lars of  demand  filed  with  plaintiff's  declaration, 
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under  an  agreement  to  return  the  same,  and  has 
not  returned  them,  and  sold  them  without  the 
knowledge  or  consent  of  plaintifif,  and  firaudn- 
lently  concealed  the  fact  of  such  sale  from  him 
until  within  three  years  prior  to  the  institution 
of  this  suit,  and  that  the  plaintiff  could  not,  by 
the  use  of  ordinary  diligence,  have  discovered 
such  sale  until  witnin  three  years  prior  to  the 
institution  of  this  suit,  then  the  plaintiff  is  en- 
titled to  recover  in  this  action  the  sum  which 
the  evidence  shows  the  defendant  received 
therefor,  with  interest  thereon  from  the  22d  day 
of  January,  1881. 

"  2.  Ana  if  the  jury  believe  from  the  evidence 
that  the  note  for  (277.50  eiven  in  evidence,  was 
g^ven  for  the  balance  of  interest  coupons  re- 
ceived by  the  defendant,  on  the  bonds  men- 
tioned in  this  cause  up  to  and  including  the  1st 
of  January,  1881,  then  the  plaintiff  is  also  en- 
titled to  recover  the  amount  of  said  note,  with 
interest  thereon  from  the  1st  day  of  January, 
1881. 

"  3.  If  the  jury  believe  from  the  evidence  that 
the  receipt  given  in  evidence,  purporting  to 
have  been  signed  by  the  defendant,  bearing  date 
the  22d  day  of  January,  1881,  and  the  writing 
addressed  to  Riggs  &  Co.,  purporting  to  have 
been  sigped  by  the  defendant,  and  the  receipt 
purporting  to  have  been  signed  by  the  plaintiff, 
bearing  date  the  same  day,  and  the  two  notes 
purporting  to  bear  date  on  the  1st  of  January, 
1881,  for  ^,000  each,  and  the  note  for  |277.50, 
purporting  to  bear  date  on  the  Ist  of  January, 
1881,  were  signed  by  tiie  defendant  and  the  plain- 
tiff re8pectively,and  were  all  executed  at  the  same 
time,  and  as  a  part  of  the  same  transaction,  and 
related  to  the  bonds  in  controversy  in  this  suit, 
then  the  execution  and  reception  by  the  re- 
spective parties  was  such  a  recognition,  by  the 
defendant,  of  his  liability  as  would  preclude  him 
from  maintaining  in  this  action  his  plea  of  the 
statute  of  limitations  to  the  plaintiff's  demand 
in  this  action." 

I  should  observe  here  that  the  cause  of  action 
arising  from  the  sale  would  accrue  about  the 
23d  of  January,  1880,  and  suit  was  not  brought 
until  1883.  The  answer  to  the  statute  of  limi- 
tations was  that  in  1881  there  was  a  new  promise 
which  revived  the  liability,  and  also  that  there 
was  a  fraudulent  concealment,  which  was  not 
discovered  until  July,  1881,  both  of  which  pe- 
riods would  be  within  three  years  before  the 
suit  was  brought. 

Then  the  defendant  prayed  the  court  to  in- 
struct the  jury  that  if  they  find  from  the  evi- 
dence in  the  case  that  the  defendant,  by  virtue 
of  the  contract  of  January  22;>1881,  had  the  right 
to  elect  either  to  return  the  bonds  claimed,  or 
to  retain  them,  and  that  he  did  elect  to  retain 
the  bonds,  then  the  plaintiff  cannot  recover  in 
this  action. 

There  was  also  an  offer  by  the  defendant  to 
prove  that  the  bonds  did  not  really  belong  to 
the  plaintiff,  but  belonged  to  certain  other  par- 
ties, and  that  therefore  the  plaintiff  was  not  en- 
tiled to  recover. 

The  errors  assigned,  which  indicate  the  ques- 
tions made  in  the  course  of  the  trial,  were — first, 
allowing  the  plaintiff  to  change  his  cause  of  ac- 
tion from  trover  to  assumpsit,  as  it  is  called ; 
second,  allowing  a  new  cause  of  action  to  be 
introduced  by  uie  change  from  trover  to  as- 


sumpsit after  the  statute  of  limitations  had  run 
against  it ;  third,  the  sustaining  of  the  demur- 
rer to  the  plea  of  the  statute  of  limitations  to 
the  amended  declaration^  and  fourth,  the  re- 
Aisal  of  the  court  to  nonsuit  the  plaintiff,  on  the 
grrouhd  that  the  pape^  showed  a  mere  alternate 
or  optional  contract  to  return  or  pay  the  value 
of  the  bonds,  and  that  the  plaintiff  in  that  case 
could  not  recover  on  the  common  counts ;  and, 
lastly,  the  refhsal  of  the  court  to  allow  the  de- 
fendant to  show  that  the  plaintiff  was  not  the 
owner  of  the  bonds. 

This  leads  us  to  inquire,  what,  from  the  con- 
ceded evidence  in  the  case,  was  really  the  cause 
of  action,  and  when  did  it  accrue  with  refer- 
ence to  the  commencement  of  the  suit,  and  then 
did  the  original  decUuration,  so  for  as  it  remains 
unchanged  by  the  amendments,  contain  apt 
words  and  averments  to  embrace  the  real  cause 
of  action^  or  does  that  only  appear  in  the  amended 
declaration?    ' 

The  transaction  is  found  in  certain  written 
instruments,  which  are  undisputed  as  to  their 
genuineness  and  will  be  easily  understood,  com- 
mencing on  page  24  of  the  record.  The  first  is 
a  receipt  dated  October  2,  1877,  as  follows : 

**  Received  from  W.  B.  Moses,  |10,000  in  the  7 
per  cent  general  improvement  bonds  of  the 
District  of  Columbia,  which  I  am  to  return  upon 
caU. 

"(Signed)  Obobob  TAYiiOR." 

The  next  is  a  receipt  dated  October  25,  as  fol- 
lows: 

"Received  from  W.  B.  Moses,  two  bonds  of 
(1,000,  known  as  the  8  per  cent  improvement 
bonds  of  the  District  of  Columbia,  to  be  returned 
on  call. 

"(Signed)  Oeorgb  Taylor." 

The  third  is  a  receipt  dated  December  29, 1877, 
as  follows : 

"Received  ftx)m  W.  B.  Moses,  two  District 
Columbia  bonds,  7  per  cent  improvement^  of 
|1,000  each,  to  be  returned  on  call. 

"(Signed)  Geobqe  Taylor." 

The  first  receipt,  it  will  be  observed,  is  dated 
October  2,  1877,  and  thirty-nine  months  after- 
ward, that  is,  on  the  22d  of  January,  1881,  there 
appears  another : 

"Washinqton,  D.  C,  Jan.  22, 1B81. 

"  This  is  to  certify  that  I  have  received  from 
W.  B.  Moses,  esq.,  as  a  matter  of  accommoda- 
tion to  mCj  fourteen  one-thousand-dollar  D.  C.  7 
per  cent  int  permanent  improvement  bonds, 
and  that  the  said  bonds  are  now  on  deposit  in 
my  name  with  Riggs  &  Co.,  bankers  of  this  city; 
and  I  hereby  hold  myself  personally  responsible 


to  the  said  W.  B.  Moses,  his  heirs  or  assigns,  for 
the  safe  return  of  said  bonds,  orignally  receipted 
for,  this  being  only  a  duplicate  for  the  same 
bonds. 

"(Signed)  Qeobob  Taylor." 

On  that  same  day  the  defendant  executed  two 
promissory  notes,  which  were  dated,  however, 
on  the  first  of  the  month,  one  being  a  promise 
to  pay  (277.60  one  month  after  date,  and  two 
notes  for  the  sum  of  $7,000,  payable  four  months 
after  date,  with  interest  at  the  rate  of  7  per  cent 
per  annum. 

The  plaintiff,  on  the  22d  of  January,  1881,  ex- 
ecuted the  following  paper : 
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"  Washinqton,  D.  C,  January  22,  1881. 

"Received  of  Qeorge  Taylor,  esq.,  his  two 
notes  Jan'y  1. 1881,  each  at  four  montlis  ftom 
date  and  for  the  sam  of  f7,000,  payable  at  Bank 
of  Washin^^ton,  with  interest  at  7  per  cent  per 
annum  antil  paid,  same  being  as  collateral  se- 
curity for  my  fourteen  one-thousand-dollar  D.  C. 
7  per  cent.  int.  permanent  improvement  bonds, 
same  being  held  by  him  as  a  loan  for  his  accom- 
modation, and  now  on  deposit  in  Messrs.  Riggs 
ACo'e.  Bank. 

"  It  is  understood  that  these  notes  are  to  cover 
but  the  &oe  amount  of  said  bonds  and  their  in- 
terest, any  and  all  premiums  above  par  on  said 
bonds  being  due  to  me,  and  to  be  accounted  for 
to  me  if  the  bonds  as  stated  are  not  returned  to 
me. 

"(Signed)  W.  B.  Moses." 

There  is  still  another  paper  to  which  I  will 
refer,  dated  January  22, 1881,  viz. : 

'^  WASHtNQToN,  D.  C,  January  22,  1881. 
"  Messrs.  Rioos  &  Co.,  Bankers. 

**  Gbnts  :  I  hereby  authorize  you  to  accept  from 
W.  B.  Moses  at  any  time  he  may  call,  from  and 
after  this  date,  the  sum  of  |14,000,  and  deliver  to 
him  in  return  the  fourteen  one-thousand-dollar 
7  per  cent.  int.  D.  O.  improvement  bonds,  now 
on  deposit  in  your  bank  m  my  name.  If  living, 
this  order— it  is  understood  if  I  am  living— is  to 
be  presented  through  myself. 

"(Signed)  Geo.  Taylob." 

This  was  the  transaction  as  shown  on  the 
papers.  There  was  also  some  correspondence 
between  the  parties.  At  the  trial  the  evidence 
on  the  part  of  the  plaintiff  tended  to  show,  with- 
out contradiction,  that  in  January,  1^80,  a  vear 
before  these  papers  were  executea,  the  defend- 
ant having  previously  obtained  monev  upon  the 
pledge  of  these  bonds,  partly  with  Riggs  &  Co. 
and  partly  wiUi  the  National  Metropolitan  Bank, 
sold  all  of  the  bonds  and  paid  off  the  loans  due 
upon  them  and  received  the  balance,  which  was 
$1,446.48. 

The  first  question  made  in  the  argument  may 
be  said  to  be  whether  this  was  an  agreement  to 
return  the  identical  bonds  or  simply  an  agree- 
ment to  return  an  equivalent  amount  in  similar 
bonds.  It  was  argued  that  this  transaction  was 
in  the  nature  of  what  the  civil  law  calls  a 
muluum,  when  one  party  borrows  securities  and 
has  to  return  simitar  securities,  but  not  the 
identical  ones — a  tsransaction  somewhat  common 
among  stock  brokers. 

Hiis  idea,  however,  seems  to  be  inconsistent 
with  the  language  of  the  receipt  of  January  22, 
1881,  which  says : 

"  This  is  to  certify  that  I  have  received  from 
W.  B.  Moses,  esq.,  as  a  matter  of  accommoda- 
tion to  me,  fourteen  one-thousand-dollar  D.  C.  7 
per  cent  int.  permanent  improvement  bonds, 
and  that  the  said  bonds  are  now  on  deposit  in  my 
name  with  Rigffs  &  Co.,  bankers,  or  this  city ; 
and  I  hereby  hold  myself  personally  responsible 
to  the  said  W.  B.  Moses,  his  heirs  or  assigns,  for 
the  safe  return  of  said  bonds,  originally  receipted 
for,  tliis  being  only  a  duplitote  for  the  same 
bonds. 

"  (Signed)  Geo.  Taylor." 

It,  therefore,  appears  dearly  that  the  obliga- 
tion was  to  return  these  identical  bonds,  and 
not  an  equivalent  amount  in  similar  bonds. 


It  is  farther  contended,  however,  that  the 
obligation  to  return  was  not  an  absolute  one, 
but  that  it  was  optional  with  the  defendant 
either  to  return  the  bonds  or  pay  their  value. 
Every  delivery  of  personal  property  is  either 
by  way  of  bailment^  sale,  or  gift.  It  may  be  a 
bailment  convertible  into  a  sale ;  that  is,  I  may 
deliver  or  loan  securities  to  a  person,  with  the 
understanding  that,  at  his  option,  he  may  choose 
to  appropriate  them  to  his  own  use  and  pay  the 
value,  which  would  be  to  convert  the  bailment 
into  a  sale.  That  is  substantially  what  is  con- 
tended here,  viz..  that  this  was  a  bailment  con- 
vertible into  a  sale  at  the  election  of  the  defend- 
ant 

The  only  language  which  seems  to  be  relied 
upon  in  this  regard  is  found  in  the  receipt  exe- 
cuted by  the  plaintiff  himself,  in  whicn  it  is 
stated:  *'lt  is  understood  that  these  notes  are 
to  cover  but  the  face  amount  of  said,  bonds,  and 
their  interest,  any  and  all  premiums  above  par 
on  said  bonds  being  due  to  me  and  to  be  ac- 
counted for  to  me  if  the  bonds  as  stated  are 
not  returned  to  me." 

This  is  supposed  to  convey  the  idea  that  the 
defendant  may  elect  not  to  return  the  bonds. 
But  it  must  be  remembered  that  in  the  first  part 
of  the  receipt  these  two  $7,000  notes  are  de- 
scribed as  collateral  security  for  his  boQds, 
which  are  held  as  a  loan  for  his,  the  defendant's, 
accommodation.  The  notes  were  therefore 
given  as  collateral  security,  and  collateral 
security  always  implies  an  original  obligation. 
The  original  obligation  here  described  is  that 
found  in  the  receipt  executed  by  the  defendant, 
in  which  he  expressly  agrees  to  return  the 
bonds. 

But,  lest  it  might  be  supposed  that  the  pay- 
ment of  the  two  17,000  notes  would  be  a  dis- 
charge of  the  obligation,  and  in  order  to  avoid 
that  inference,  it  is  added  to  this  receipt  that 
these  two  notes  are  intended  to  cover  only  the 
face  of  the  bonds,  and  that  if  the  defendant  fails 
to  perform  his  contract  for  the  return  of  the 
bonds  he  is  not  to  be  discharged,  but  is  held  ac- 
countable for  the  premiums  also.  It,  therefore, 
seems  to  us  that  this  is  not  in  the  nature  of  an 
optional  agreement. 

But,  suppose  it  to  be.  Suppose  the  view 
taken  by  the  defendant  is  correct.  It  then  be- 
comes important  to  ascertain,  with  reference  to 
the  pleadings,  whether  the  defense  of  the  stat- 
ute of  limitations  is  available.  If  this  was  a 
bailment  convertible  into  a  sale,  at  the  election 
of  the  defendant,  then  of  course  that  election 
could  not  have  been  exercised  before  the  date 
of  the  agreement  itself,  which  was  January  22. 
1881.  It  cannot  go  further  back  than  that,  and 
that  would  be  the  earliest  date  to  which  the  sale 
can  be  attributed,  by  the  election  of  the  defend- 
ant to  take  the  bonds.  That  would  be  within 
three  years  of  the  bringing  of  the  suit,  and  then 
the  question  would  arise  whether  the  declara- 
tion as  originally  filed  contained  apt  averments 
to  embrace  that  case. 

In  Archbold's  Nisi  Prius,  p.  166,  we  find  the 
law  stated  thus : 

"A  contract  which  in  the  first  instance  was 
not  a  sale,  but  might  become  so  upon  the  hap- 
pening of  a  particular  event,  may,  on  the  hap- 
pening of  that  event,  be  declared  upon  as  such, 
and  the  price  be  recovered  in  an  action  for 
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goods  sold  and  delivered;  as,  for  instance, 
where  the  pl^ntiff  lent  the  defendant  a  musical 
snuff-box,  upon  the  condition  that  he  was  to 
have  it  and  pay  £3 10a.  for  it,  if  it  were  damaged, 
and  it  being  afterward  damaged,  the  plaintiff 
sued  for  the  price  in  an  action  for  goods  sold 
and  delivered ;  the  court  held  that  the  action 
lay ;  it  was  in  fact  a  sale  upon  condition,  and 
the  condition  happening  the  sale  became  abso- 
lute. Bianchi  v.  I^^ash,  1  Mees.  &  W.,  646.  So 
where  the  plaintiff  sent  goods  to  the  defendant 
on  sale  or  return,  who  kept  them  two  years  with- 
out returning  or  rendering  any  account  of  them. 
Lord  Kenyon,  O.  J.,  held  that  as  more  than  a 
reasonable  time  had  elapsed  the  plaintiff  might 
treat  it  as  a  sale  and  delivery  and  maintain  an 
action  for  the  value  of  the  goods,  as  for  goods 
sold  and  delivered.  Bayley  v.  Gouldsmith, 
Peake,  66." 

In  this  case,  as  I  say,  if  the  election  was  exer- 
cised under  this  contract  which  made  it  a  sale, 
it  could  not  go  back  ftirther  than  the  22d  of 
Januaiy.  1881.  The  action  was  brought  in 
June,  1883,  and  the  original  declaration  con- 
tains a  count  for  goods  sold  and  delivered  by 
the  plaintiff  to  the  defendant ;  and  that  count 
would  cover  the  case  of  the  sale  of  these  securi- 
ties as  goods  sold  and  delivered.  And  the  par- 
ticulars of  demand  filed  at  that  time  would  cover 
the  identical  case,  because  as  appropriate  to  the 
count  for  goods  sold  and  delivered,  we  find  in  the 

Sarticulars  of  demand  fourteen  one-thousand- 
ollar  bonds  of  the  District  of  Columbia,  of  the 
value  of  so  much  money ;  so  that,  if  the  view 
taken  by  defendant  is  correct  that  this  is  an 
optional  agreement,  under  which  he  may  elect 
to  take  the  bonds^  the  case  of  the  plaintiff  is 
properly  described  in  the  declaration  and  par- 
ticulars of  demand,  and  all  questions  about  the 
statute  of  limitations  would  thereby  be  avoided. 

But,  as  I  have  stated  before,  we  have  taken  a 
different  view  of  the  meaning  of  this  contract 
and  have  treated  it  as  an- absolute  obligation  to 
return  these  bonds.  If  this  had  been  an  action 
of  trover  alone  the  plaintiff  would  have  made 
out  a  complete  case  of  conversion  by  simply 
producing  the  defendant's  receipt  of  January 
22,  1881,  acknowledging  his  possession  of  and 
accountability  for  these  bonds,  and  by  showing 
the  subsequent  demand  and  reAisal  in  July,  1881 . 
That  would  have  shown  a  conversion  as  of  the 
date  of  July.  1881,  which  was  within  three  years 
before  the  beginning  of  the  suit  The  same 
thing  would  apply  if  this  had  been  an  action  on 
the  special  contract  contained  in  that  receipt 
But  it  is  an  action  of  assumpsit  for  money  had 
and  received,  upon  the  assumpsit  which  the 
law  implies  from  the  sale  of  the  bonds  and  the 
receipt  of  the  proceeds.  The  party  injured  had 
the  right  to  waive  the  tort,  ratifjr  the  sale,  and 
sue  in  assumpsit  It,  therefore,  became  incum- 
bent upon  the  plaintiff,  in  order  to  sustain  this 
action,  to  show  that  tne  bonds  were  not  only 
converted  by  the  defendant,  but  were  sold  by 
him ;  and  in  proving  that  he  had  to  prove  that 
the  bonds  had  been  sold  in  January,  1880,  a  year 
before  the  date  of  this  receipt,  and  consequently 
more  than  three  vears  before  the  beginning  of 
this  suit,  although  the  original  declaration  did 
not  develop  that  feet 

That  obviouslv  opened  the  way  to  the  defend- 
ant to  plead  the  statute  of  limitations.    The 


answer  of  the  plaintiff  to  this  plea  is  that  the 
conversion  of  the  bonds  in  January,  1880,  had 
been  fraudulently  concealed  from  him  ;  and  the 
foct  was  not  disclosed  to  him  until  July,  1881, 
when  he  went  to  the  bank  of  Riegs  &  Co.,  with 
the  reoeiot  that  I  have  read,  authorizing  him  to 
take  up  tne  bonds  by  payine  the  amount  of  the 
loan,  and  he  then  discoverea  that  they  had  been 
sold.  The  plaintiff  maintains  that  the  statute  of 
limitations  only  runs  from  the  time  of  the  dis- 
coveiy  of  the  thing  which  was  fraudulently  con- 
cealed. He  ftirther  says  that  the  receipt  of 
January,  1881,  was  an  acknowledgment  of  the 
liability  which  revived  it  within  three  years  bo- 
fore  the  suit  was  brought 

In  answer  to  that,  again,  the  defendant  says 
that  the  original  declaration  did  not  describe 
this  cause  of  action,  and  that  it  is  only  developed 
in  the  amendment  to  the  declaration,  which  was 
not  filed  until  December,  1885,  more  than  four 
years  after  the  alleged  new  promise,  and  the 
alleged  discovery  of  the  fraudulent  conceal- 
ment 

It,  therefore,  becomes  important  to  ascertain 
what  were  the  effects  of  tne  amendments  al- 
lowed by  the  court  In  the  first  place  the  court 
allowed  the  plaintiff  to  withdraw  his  original 
count,  which  seemed  to  be  a  count  in  trover. 
Quite  a  number  of  authorities  have  been  cited 
to  show  that  the  court  has  no  right  to  allow  a 
plaintiff  to  convert  an  action  of  trover  into  an 
action  of  assumpsit  If  this  had  been  exclu- 
sively an  action  of  trover,  the  authorities  would 
apply ;  but  it  was  apparently  an  action  of  a 
double  aspect  It  was  alleged  to  be  both  trover 
and  assumpsit,  and  all  that  the  court  did  was  to 
strike  out  the  feature  that  seemed  to  make  it  an 
action  of  tort  .and  allow  it  to  remain  an  action 
of  assumpsit.  We  have  seen  no  authorities  that 
forbid  the  court  from  doing  that.  So  &r  we  see 
no  error  in  the  rulings  of  the  court  as  to  the 
amendments. 

But  it  is  claimed  that  the  ftirther  particulars 
of  demand  filed  in  December,  1886,  which  par- 
ticulars consist  of  a  claim  for  the  amount  re- 
ceived fix)m  a  sale  of  the  bonds,  instead  of  a 
claim  for  the  value  of  the  bonds,  show  a  new 
cause  of  action.  There  is  no  rule  of  common 
law,  nor  were  there  any  rules  of  this  court, 
which  compelled  a  plaintiff  to  file  any  bill  of 
particulars  with  his  declaration.  But  it  was 
always  the  privilege  of  the  defendant  to  com- 
pel the  plaintiiff  to  reduce  the  generality  of  his 
common  counts  to  certainty  by  filing  a  bill  of 
particulars ;  and  when  it  was  filed,  under  any 
count,  it  became,  by  relation  back,  a  part  of  the 
original  declaration.  If  the  plaintiff  filed  a  bill 
of  particulars  suitable  only  for  one  count  and 
went  to  trial  upon  that,  he  was  confined,  in  his 
evidence,  to  that  bill  of  particulars ;  but  if  he 
had  filed  a  bill  of  particulars  under  one  count 
there  was  no  rule  which  prevented  him  ftx)m 
afterward  filing  particulars  under  any  and  all 
his  other  counts. 

In  this  case  it  appears  that  the  plaintiff  had 
originally  filed  particulars  of  demand  which 
were  appropriate  only  under  the  counts  fbr 
eooda  sold  and  delivered.  Before  the  trial  he 
&kes  leave  to  amend  and  files  particulars  of  de«>^ 
mand  which  are  appropriate  also  to  the  count 
for  money  had  and  received.  He  mieht  just  as 
well  have  gone  ftirther  and  obtained  leave  to 
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file  particiilars  of  demand  ander  the  count  for 
money  lent,  and  these  two  $7,000  notes  would 
haye  been  evidence  under  that  count. 

The  argument  seems  to  be  that  although  the 
declaration  stood  with  the  common  counto  and 
was  in  form  assumpsit,  yet  because  this  bill  of 
particulars  claimed  the  value  of  the  bonds,  in 
coatemplation  of  law  it  was  an  action  in  trover. 
Bat  this  is  a  non  aequitur.  This  bill  of  particu- 
lars, that  was  filed  with  the  declaration,-  either 
was  or  was  not  intended  as  a  bill  of  particulars 
under  the  count  for  money  had  and  received. 
If  it  was  not  intended  as  such,  it  was  good 
under  the  count  for  goods  sold  and  delivered, 
and  it  was  open  to  the  plaintiff  at  any  time  to 
file  particulskTs  of  demand  under  the  count  for 
money  had  and  received.  If  this  was  intended 
as  a  bill  of  particulars  under  the  count  for 
money  had  and  received,  it  was  erroneously 
stated,  but  that  is  alL  It  did  not  make  the 
declaration  one  in  trover. 

Suppose  the  declaration,  instead  of  having  the 
conuuon  counts,  had  specificall^r  stated  the  con- 
version of  these  bonds,  and  then  instead  of  claim- 
ing damaees  in  the  shape  of  the  value  of  the 
bonds  had  expressly  counted  upon  a  promise 
and  undertaking  by  the  defendant  to  pay  the 
value  of  the  bonds.  That  would  be  clearly  an 
action  of  assumpsit ;  but  if  at  the  trial  it  ap- 
peared that  the  plaintiff  relied  upon  the  promise 
Implied  by  law  he  would,  perhaps,  have  to 
amend  his  declaration  and  reduce  his  claim  fh)m 
the  value  to  the  actual  amount  received.  All 
ih&t  the  court  did  under  the  circumstances  of 
the  present  case  amounts  to  allowing  the  plain- 
tiff to  amend  a  defective  count,  for  money  had 
and  received,  by  correcting  his  bill  of  particu- 
lars. We  see  no  objection  in  the  world  to  the 
exercise  of  that  power  by  the  court. 

The  consequence  of  that  would  be  that  when 
the  particulars  of  demand  are  filed  they  relate 
back  and  become  part  of  the  original  declara- 
tion. So  that  here  is  a  case  where  the  original 
declaration  contained  a  count  for  money  had 
and  received,  which  was  a  proper  count  under 
which  claim  could  be  made  for  the  proceeds  of 
these  bonds.  Therefore  we  think  that  the  court 
was  right  in  holding  that  the  defense  of  limita- 
tions must  be  pleaded  with  reference  to  the 
commencement  of  this  s^it,  and  not  with  refer- 
ence to  the  filing  of  this  amendment,  which  is 
merely  an  amendment  of  a  count  originally 
filed,  and  not  the  introduction  of  a  new  cause  of 
action. 

This  leads  us  to  consider  the  strength  of  the 
defense  of  limitations.  The  plea  then  filed  was 
that  the  action  did  not  accrue  within  three 
years  before  the  commencement  of  the  suit; 
and  the  plaintiff  answered,  as  I  have  already 
stated,  first,  that  the  action  did  accrue  within 
three  years ;  second,  that  the  cause  of  action 
had  been  fraudulently  concealed  by  the  plaintiff, 
and  was  not  discovered  until  withm  three  years 
before  the  commencement  of  the  .suit  The 
third  and  fourth  replications  are  substantially 
the  same,  and  allege  a  revive  of  the  liability  by 
a  new  promise. 

The  first  notice  of  this  was  a  motion  to  com- 
pel the  plaintiff  to  elect  upon  which  replication 
he  would  stand  and  to  strike  out  the  other 
three.  That  motion  was  overruled,  but  no  ex- 
ception was  taken  to  the  order  of  the  court  at 


that  stage  of  the  case.  Then  a  demurrer  was 
filed  for  duplicity.  At  common  law,  as  we  all 
know,  a  man  could  not  answer  any  plea  by  more 
than  one  replication .  It  was  only  by  virtue  of  a 
statute  that  he  was  allowed  to  plead  several 
pleas;  but  that  statute  only  extended  to  the 
plea  and  not  to  the  replication.  Therefore 
there  would  seem  to  be  a  technical  error  in  al- 
lowing four  replications  to  be  filed  to  the  plea 
of  the  statute  of  limitations.  The  question, 
however,  is,  first,  whether  that  is  properly  be- 
fore the  court ;  and,  next,  whether  it  is  error 
which  would  require  the  court  to  reverse  the 
judgment  below. 

It  is  to  be  observed  that  the  United  States  Su- 
preme Court  has  acted  upon  this  question  in 
several  cases.  It  seems  to  be  a  hard  rule,  but 
still  it  has  laid  down  the  rule  that  when  a  party 
demurs  to  a  pleading  and  the  demurrer  is  over- 
ruled, if,  instead  of  allowing  the  judgment  to 
go  upion  that  demurrer  and  taking  tne  case  upon 
appeal,  he  joins  issue  upon  the  pleading,  he 
thereby  waives  the  demurrer  and  it  is  not  a  sub- 
ject for  review  in  the  court  above.  This  was 
held  in  Aurora  v.  West,  74  U.  S.,  7  Wall.,  82 ; 
.Watkins  v.  U.  S.,  76  U.  S.,  9  Wall.,  762 ;  Camp- 
bell V.  Wilcox,  77  U.  S.,  10  Wall.,  421 ;  Stanton 
V.  Embry,  93  U.  S.,  548 ;  and  in  Young  v.  Mar- 
tin, 75  XL  S.,  8  Wall.,  354. 

In  Youne  v.  Martin  the.  court  says  that  inde- 
pendent of  certain  other  considerations,  "  The 
ruling  of  the  court  on  this  point  would  not  be 
noticed,  for  it  appears  that  the  plaintiffs,  in- 
stead of  relying  upon  the  suflBciency  of  the  al- 
leged demurrer,  filed  a  replication  to  the  an- 
swer. They  thus  abandoned  their  demurrer 
and  it  ceased  to  be  a  part  of  the  record." 

I  should  further  observe  that  the  rule  which 
would  exclude  more  than  one  replication,  is  cer- 
tainly not  a  rule  in  the  interests  of  justice,  if 
the  plaintiff  really  had  several  answers  to  the 
plea  of  the  statute  of  limitations ;  and  it  is  not, 
therefore,  one  which  should  be  extended.  There 
is  also  greaf  force  in  what  has  been  said  in  the 
argument  for  the  plaintiff,  to  wit,  that  allowing 
these  four  replications  to  be  considered  by  the 
jury  did  not  admit  any  other  evidence  than 
•would  have  gone  to  them  under  any  one  of  the 
replications ;  in  other  words,  that  identically 
the  same  evidence  was  relied  upon  by  the  plain- 
tiff in  proof  of  every  one  of  these  replications, 
and  it  was  the  same  evidence  which  he  had  used 
in  proof  of  his  substantive  case  in  the  beginning. 
For  instance,  the  receipt  of  January  22,  1881, 
was  relied  upon  as  a  new  promise  and  a  new 
acknowledgment  of  the  liability ;  and  the  cer- 
tificate contained  in  that  receipt  that  the  bonds 
were  in  possession  of  the  defendant  and  on  de- 
posit with  Riggs  &  Company  was  relied  upon 
as  evidence  of  concealment ;  so  that  really  no 
harm  could  be  said  to  have  been  done  to  the  de- 
fendant by  allowing  four  replications  to  the 
plesL  when  the  same  identical  proof  tended  to 
estaolish  them  all.  However,  the  rule  seems  to 
be  settled  that  the  joinder  in  the  pleadings  af- 
terward was  a  waiver  of  the  demurrer ;  and 
therefore  we  do  not  think  that  we  have  a  right 
to  review  here  the  question  raised  by  the  de- 
murrer. 

After  the  jury  was  sworn  the  defendant  en- 
deavored to  raise  the  same  question  again  b^  a 
motion  to  withdraw  his  rejoinder  to  the  plain- 
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tiflF's  second,  third,  and  fourth  replications,  and 
that  the  plaintiff  should  be  compelled  to  elect 
upon  which  replication  he  would  stand.  This 
was  overruled,  and  it  was  excepted  to.  That 
was  an  application  to  amend  the  pleadings  after 
the  lury  was  sworn,  and  that  was  essentially  an 
application  that  rests  in  the  discretion  of  the 
court,  and  is  not  the  subject  of  review  at  all  in 
this  court;  so  that  by  no  possibility  can  the 
question  involved  in  this  objection  to  the  four 
replications  be  considered  by  us  as  properly  be- 
fore us. 

Before  the  jury  were  sworn  the  defendant 
filed  separate  demurrers  to  each  of  the  second, 
third,  and  fourth  replications,  and  a  joinder  in 
issue  as  to  the  first  replication.  It  is  objected 
that  tiie  plaintiff  has  no  ri^ht  to  reply  to  the 
plea  of  the  statute  of  limitations  that  the  cause 
of  action  was  fraudulently  concealed  from  him, 
and  that  he  did  not  discover  it  until  within  three 
vears  before  the  commencement  of  the  suit.  It 
IS  sufficient  for  us  to  say,  with  reference  to  that, 
that,  while  there  is  a  conflict  of  authorities  among 
the  States,  the  Supreme  Court  has  sufficiently 
stated  its  opinion  that  in  the  Federal  courts, 
either  at  law  or  Hn  equity,  this  replication  is  a 
valid  one  to  the  plea  of  the  statute  of  limita- 
tions—that is  to  say,  it  holds  it  to  be  a  ^ood  an- 
swer that  the  plaintiff  did  not  bring  his  action 
sooner  because  the  accruing  of  the  cause  of  ac- 
tion had  been  concealed  iVom  him  fraudulently 
by  t^e  defendant,  and  therefore  the  statute 
ought  not  to  run  against  him,  except  fVom  the 
diroovery  of  the  wrong. 

The  third  and  fourth  replications  substantially 
set  up  an  acknowledginenl}  of  an  existing  liability 
and  a  new  promise  within  three  years,  and  the 
receipt  of  the  defendant  of  January  22,  1881,  in 
which  he  acknowledged  himself  accountable  for 
the  bonds,  was  relied  upon  in  evidence ;  and 
then  there  was  the  parol  evidence  of  the  plaintiff 
that  as  late  as  July,  1881,  he  had  promises  from 
the  defendant  to  return  the  bonds  or  pay  the 
value.  The  question  suggested  i\x  argument 
was  whether  a  new  promise  of  that  sort  can  be 
held  to  revive  a  promise  implied  by  law  ftom 
the  receipt  of  the  proceeds  of  sale  after  a  tor- 
tious conversion  of  the  property.  As  we  all 
know,  a  party  may  waive  the  tort  and  sue  upon 
an  implied  assumpsit;  but  the  question  is, 
would  the  new  promise  revive  the  promise  so 
iniglied  bylaw? 

The  question  seems  to  be  answered  by  the 
case  of  Hony  v.  Hony,  1  Sim.  &  Stu.,  ch.  660. 
That  was  a  case  in  which  a  party  had  converted 
a  certain  amount  of  timber  more  than  six  years 
before  suit  was  brought  against  him,  but  within 
six  years  before  suit  was  brought  he  had  ren- 
dered an  account  of  it  which  was  imperfect,  imd 
the  plaintiff  filed  his  bill  for  a  fiirther  account- 
ing. Then  the  defendant  relied  upon  the  fact 
that  his  alleged  conversion  had  been  made  more 
than  six  years  before  the  suit  was  brought. 
But  the  court  said : 

*'It  is  clear  upon  the  authorities  that  the 
plaintiff  might  have  elected  to  bring  an  action 
of  assumpsit,  and  not  trover,  for  money  had  and 
received  Dv  the  defendant  from  the  sales  of  tim- 
ber, and  that  the  render  of  the  account,  as  al- 
leged by  the  bill,  would  have  been  an  acknowl- 
edgment by  the  defendant,  which  in  the  action 
of  assumpsit  would  have  taken  the  case  ouf-'  of 


the  statute  of  limitations.  The  plaintiff  does 
not  in  this  bill  impeach  the  sale  of  timber  as  im- 
properly or  improvidently  made  by  the  defend- 
ant ;  and  although  he  prays  an  account  of  the 
value,  it  would  be  quite  consistent  with  the  case 
made  by  the  bill  that  he  should  seek  a  decree  on 
account  of  the  produce  of  the  sales  as  truly  rep- 
resenting the  value.  I  consider  the  bill  here, 
therefore,  as  analo^us  to  an  action  of  assump- 
sit, and  that  the  alleged  render  of  the  account 
defeats  the  plea  of  the  statute  of  limita- 
tions.*' 

That  is  a  case  analogous  to  the  present.  Here, 
the  alleged  conversion  took  place  in  January, 
1880,  and  in  January,  1881,  the  defendant  ac- 
knowledges himself  accountable  for  the  prop- 
erty;  and  within  the  principle  and  meanin^^  of 
that  decision  it  is  a  revival  of  the  implied  as- 
sumpsit  growing  out  of  the  conversion  in  1880. 

This  disposes  of  the  subject  of  limitation, 
which  was  the  main  defense  relied  upon  in  this 
case.  We  see  no  reason  to  reverse  the  action  of 
the  court  below  for  any  error  in  that  regard,  the 
only  error,  we  think,  being  removed  Arom  the 
record  by  the  waiver  resulnng  fVom  the  joinder 
in  the  pleadings. 

One  other  question  remains.  The  defendant 
at  the  trial  offered  to  show  title  in  some  party 
other  than  the  plaintiff,  and  that  these  bonds 
really  belonged  to  other  x>ersons.  As  we  have 
said  before,  this  was  a  case,  in  our  jud^ent,  of 
bailment,  and  it  seemed  to  be  conceded  in  ail- 
ment that  if  it  is  a  case  of  bailment  the  bauee 
cannot  dispute  the  title  of  his  bailor,  except 
under  certain  circumstances,  such  as  that  the 
property  was  recovered  ftom  him  by  a  better 
title  or  that  he  had  voluntarily  surrendered  it 
to  one  having  a  better  title. 

But  here  was  a  case  where  the  defendant  had 
appropriated  the  bonds  to  his  own  use  and  had 
received  the  value  for  them.  They  had  never 
been  delivered  by  him  to  anybody  and  had 
never  been  recovered  from  him  by  a  better  title. 
This  was  sought  to  be  met  in  the  arsfument  by 
saying  that  this  was  not  a  bailment,  but  that  it 
was  merely  a  sale  of  the  bonds. 

We  do  not  take  that  view  of  it.  But  even 
suppose  that  to  be  true,  would  it  make  any  dif- 
ference? The  defendant  having  sold  the  bonds 
and  havine  had  the  frill  benefit  of  them,  what 
excuse  oould  he  make  for  not  paying  for  them  ? 
The  only  one  we  can  conceive  would  be  that 
the  true  owner  might  sue  him  for  the  conversion 
of  them  to  his  own  use^  or  that  his  vendee  mizht 
sue  him  on  an  impbed  warranty.  But  tnat 
would  not  apply  to  a  case  like  this,  because 
these  bonds  were  coupon  bonds,  payable  to 
bearer^  and  therefore  were  transferable  by  de- 
livery ;  and  if  the  defendant  bought  them  he 
acquired  a  good  title,  and  if  he  sold  them  he 
passed  a  perfect  title  to  his  vendee :  and  he 
could  not  be  sued  for  conversion  of  them,  nor 
could  his  vendee  be  disturbed  in  his  title  and 
thereby  acquire  a  right  of  action  against  hinoL  on 
an  implied  warranty. 

We  think,  therefore,  that  the  court  below  was 
right  in  excluding  testimony  to  the  effect  that 
the  bonds  were  owned  by  some  person  other 
than  the  plaintiff,  and  that  upon  the  whole  there 
is  no  ground  to  sustain  the  motion  for  a  new 
trial  on  exceptions. 

The  motion  is  therefore  overruled. 
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Bnsllah  Trade-Mark  Oase. 


Mr.  EUiott,  the  oontraotor  for  supplying  re- 
freshmentB  to  hangi*Y  clients  or  pracntioners  in 
the  Boyal  Courts  of  Jostioe,  has  been  getting 
into  trouble  with  the  Free  Fishers  and  Dred&pers 
of  Whitotable;  so  the  Free  Fishers  applied  to 
Mr.  Justice  Stirling  for  an  injunction  to  restrain 
Mr.  Elliott^  his  servants.  &c.jfi*om  exhibiting 
placards  bearing  the  woros,  ''  wh'itstable  native 
oysters."  except  for  the  purpose  of  selling  gen- 
uine Wnitstable  native  oysters,  and  from  selOng, 
either  directly  or  indirectly,  oysters  pui^ortinff 
to  be  Whitstable  native  oysters  whicn  were  not 
genuine.  The  plaintiffs  were  incorporated  in 
1793.  Their  trade-mark  was  a  man  dredging 
for  oysters,  with  the  words,  "Whitstable  native 
oysters."  They  had  used  the  mark  for  over  100 
years,  and  r^^tered  it  in  January,  1887.  They 
obtained  the  spat  and  young  oysters  from  Col- 
chester, Bainham,  and  other  places  on  the  coast 
of  Essex,  and  br^o^ht  their  oysters  to  maturity 
on  their  beds  in  Whitstable  Bay,  of  which  they 
claimed  to  be  the  proprietors.  The  defendant 
obtained  the  casters  which  he  offered  for  sale 
from  the  Sea  Siedters'  Company,  who  were  sup- 
plied with  spat  and  young  oysters  from  Brittany 
and  other  places  on  the  coast  of  France,  and 
which  were  also  brought  to  maturity  on  beds  of 
the  company  at  Whitstable.  There  were  other 
oyster  beds  at  Whitstable,  known  as  free  or 
public.  Hie  plaintlffis  complained  that  the  de- 
fendant o£ferea  for  sale  Whitstable  natives  at  a 
price  much  lower  than  the  best  natives  could  be 
sold  for,  and  that  the  oysters  which  he  offered 
for  sale  were  only  ''Seconds."  It  was  stated 
that  the  Seasaltem'  Company's  oysters  were 
originally  known  in  the  market  as  *'  Princesses," 
but  now  as  ''Seconds."  The  plaintiffs  asked 
fbr  an  ii^Junction  to  prevent  the  injury  which 
tbj^  were  suffering  in  their  business,  the  name 
**  Whitstable  native  oysters"  being  that  under 
which  Uieir  oysters  were  known  to  and  recog- 
nized by  the  public  Sterling,  J.,  was  of  opinion 
that  he  coula  not,  upon  the  evidence,  hold  that 
the  ovsters  matured  by  the  Seasalters'  Company 
could  not  be  described  as  "Whitstable,"  but 
they  could  not  properly  be  designated  as  "  Whit- 
stable native  oysters ; "  also  that  the  plaintiffs 
had  a  right  to  prevent  those  oysters  beine  sold 
knowingly  as  "Whitstable  native  oysters." 
An  injxmction  was  eranted  to  prevent  the  use 
of  the  word  "  native''  except  in  connection  with 
oysters  the  spat  or  young  of  which  came  into 
being  in  the  estuary  of  the  Thames  or  its  neigh- 
borhood, and  were  matured  at  Whitstable— T/ie 

JUTi»L 


nesses  at  the  least.  You  cannot  transfer  to  your 
neighbor  a  cabin  for  a  hundred  dollars  without 
these  ceremonials ;  but  you  may  transfer  to  him 
a  million  of  dollars'  worth  of  railway  stock  by  a 
simple  simature,  wlthou  t  seal  or  witness.  Upon 
a  sealed  mstrument  you  may  bring  a  suit  within 
seventeen  years,  but  if  the  seal  is  wanting  you 
must  sue  within  six  years.  Is  it  a  reason  why 
these  anomalies  should  be  retained  in  the  valley 
of  the  Connecticut  because  they  came  from  the 
valley  of  the  Thames?" 


Book  Notice. 


Federal  Restraints  on  State  Action.  By  Christopher 
Stewart  Patterson,  of  the  Philadelphia  Bar.  H. 
J.  W.  Johnson,  publishers,  Philadelphia,  Pa. 

That  class  of  cases  which  involves  questions 
of  implied  constitutional  restraint  upon  State 
action  is  the  most  difficult  of  solution  of  any 
that  find  their  way  into  the  Supreme  Court  of 
the  United  States.  The  cases  are  not  all  recon- 
cilable, and  the  court  itself  as  at  present  consti- 
tuted, is  somewhat  out  of  harmony  when  this 
character  of  cases  is  to  be  discussed  and  deter- 
mined. The  author  of  this  volume  does  not  at- 
tempt to  settle  controverted  points,  but  rather 
has  devoted  his  labor  and  talents  to  a  careftil 
classification  and  analysis  of  the  cases  already 
adjudged.  We  have  read  the  greater  part  of 
the  work  and  think  it  an  able  and  instructive 
contribution  to  legal  literature,  informing,  while 
at  the  same  time,  by  its  clearness  of  efyle,  in- 
teresting the  reader.  All  cases  of  the  Supreme 
Court  upon  the  subject,  as  late  as  Mugler  v.  Kan- 
sas, in  re  Ayres  and  Spies  v.  Illinois,  are  in- 
cluded, bringing  the  arrangement  down  to  the 
one  hundred  and  twenty-fourth  volume  of  the 
Supreme  Court  Reports. 


In  a  recent  address  before  the  Yale  Kent  Club, 
At  Hew  Haven,  Mr.  David  Dudley  Field  said  : 
** Another  of  the  anomalies  which  should  be 
eliminated  from  our  legal  system  is  the  distinc- 
tion between  sealed  and  unsealed  instruments. 
Can  anybody  give  a  reason  for  this  distinction, 
esoept  the  historic  one,  that  seals  were  used 
when  most  men  were  unable  to  write  ?  Now, 
when  most  men  do  write,  why  use  the  seal,  or. 
if  the  seal  is  used,  why  give  it  a  simificance  and 
importance  not  given  to  the  writing?  I  find  in 
yofir  Revised  Statutes  a  provision  that  a  deed 
of  real  property  must  have  a  seal  and  two  wlt- 


Ourrent  Articles  in  the  Magazines. 


Discretionary  Charitable  Bequests.  By  Ed- 
mund H.  Bennett  The  American  Law  Register 
for  April,  1888 

Consideration  in  Deeds.  Richard  Venable. 
Maryland  Law  JoumaL    May  2, 1888. 

Gifts  in  Anticipation  of  Death.  Irish  Law 
Times.    April  28,  1888.  ^       ^ 

The  Laws  of  Property.  Coleridge,  C.  J.,  of 
England.    McMillatVs  Magazine.    May,  1888. 

Priority  of  Liens— Computation  of  Time.  The 
Albany  Law  Journal.    April  21. 

SpeSfic  Performance — Agreements  to  Arbi- 
trate. J.  C.  Harper.  Ohio  Law  JoumaL  May 
7  1888. 

'The  History  of  Assumpsit    Second  paper.    F. 
B.  Ames.    Harvard  Law  Review.    May,  1888. 

The  Limits  of  Sovereignty.  A.  Liawrence 
LowelL    Ibid. 

Effect  of  Admissions  by  Partners.  Stewart 
Rapaye.    Central  Law  Journal.    May  18, 1888. 

The  Efifect  of  a  Supersedeas.  Thomas  P. 
Bagby.     Virginia  Law  Journal.    June,  1888. 

Foreign  Voluntary  Assignments  Contraven- 
ing Domestic  Laws.  William  Webster.  The 
Central  Law  Journal.    May  11, 1888. 

Agents'  or  Servants'  Frauds.  Justice  of  the 
Peace.    April,  1888. 
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£€gal  Noticed. 


THIS  18  TO  GIVE  NOTICE, 

That  the  subecriber,  of  the  District  of  Coliunbi&,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Oolum- 
bla,  holding  a  Special  Term  for  Orphans*  Court  business,. 
Letters  Testamenuiry  on  the  personal  estate  of  John  A.  Graham, 
late  of  the  District  of  Columoia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  May  next: 
they  may  otherwise  by  law  be  excluded  firom  all  benefit  or 
the  said  estate. 

Given  under  my  hand  this  19th  day  of  May,  1888. 

WILLIAM  C.  GRAHAM.  Ex'r,  883  13th  st.  n.  w. 

22    No.  3067.    Ad.D.  14.    J.  H.  Ralston,  Proctor. 


Cegal  Notices. 


THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 

*  tained  fVom  the  Supreme  Court  of  the  District  of  Columbia, 

holding  a  Special  Term  for  Orphans'  Court  business.  Letters 

of  Administration  on  the  personal  estate  of  Wililam  H.  Scott, 

late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  21st  day  of  May 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  2l8t  day  of  May,  1888. 

AMANDA  J.  SCOTT,  Adm'x,  1238  I  st.  s  e. 

22    No.  3075.    Ad.  D.  14.    H.  T.  Taggart,  Proctor. 

THI8  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Eliiabeth  Lowe,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  17th  day  of  May 
next ;  thev  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  our  hands  this  17th  day  of  Biay,  1888. 

SUSAN  B.  LATIMER, 
ANNIE  J.  ADAMS, 

Bxecntrioes. 

22    No.  3076.    Ad.  D.  14.    Mason  N.  Richardson,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  26th  day  of  May,  1888. 

Sarah  M.  Rea  ) 

V.  V  No.  11108.    Equity  Docket. 

Richard  F.  Rea.) 
On  motion  of  the  plaintiff  by  Mr.  T.  H.  Fitnam,  her  so- 
licitor, it  is  ordered  that  the  defendant  cause  his  appearance 
to  be  entered  herein  on  or  before  the  first  rulo-day  occurring 
forty  days  after  this  4*7]  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  defkkult. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  vinculo 
matrimonii  on  the  ground  of  desertion  for  an  uninterrupted 
period  of  over  six  years. 
By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mmos,  Clerk.  Stc, 

22 By  M.  A.  Clawcy,  Ass^t  Clerk. 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  John  L.  Miller,  late 
of  the  District  of  Columbia,  deoeafeed. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  M|^ 
next ;  they  may  otherwise  by  law  be  excluded  ftx>m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  11th  day  of  May,  1888. 

GEORGE  M.  JONES,  Ex'r,  810 14th  st.  n.  w. 

20    No.  8084.    Ad.  D.  14.    Ohas.  E.  Fraser,  Prt)ctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Edward  P.  Davis  et  al. ) 

V.  {  Eq.  No.  10267. 

James  S.  Davis  et  al.  ) 

Consolidated. 
James  S.  Davis  et  al.  ) 

V.  {Equity  No.  10576. 

Edward  P.  Davis  et  al.  ) 
George  E.  Hamilton,  Trustee,  having  reported  that  he  has 
sold  the  property  mentioned  in  these  proceedings,  to  wi^ 
sub-lot  lettered  *' jL,*'  in  souare  numbered  four  hundred  and 
dxty  (460),  to  Samuel  F.  MerriU,  for  thirty-seven  thousand 
dollars  (9^,000),  it  is  ordered,  this  26th  day  of  May,  A.  D. 
1888,  that  said  sale  be  ratified  and  confirmed,  unless  cause  to 
the  contrary  be  shown  on  or  before  the  26th  day  of  June. 
A.  D.  1888. 

Provided  a  copy  of  this  order  bepublished  in  the  Washing- 
ton Law  Reporter  once  a  week  for  three  sucoessive  week  s 
before  said  26th  day  of  June,  1888. 

W.  a  COX,  J. 
A  true  copy.    Test :  R.  J.  Mmos,  Clerk. 

22 By  M.  A.  Clancy,  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  2d  day  of  May,  1888. 
Emma  Johnson       ) 

V.  }  No.  11,119.    Equity  Docket  88. 

John  H.Cook, Jr., etal.) 
On  motion  of  the  plain  tiffl  by  Mr.  Frank  T.  Browning, 
her  solicitor,  it  is  ordered  that  the  defendants,  John  R. 
Cook,  jr..  and  Joseph  T.  Settle,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule^day  occurring  fbrty 
davs  after  this  day ;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  aefiBiult. 

The  object  of  this  suit  is  to  have  the  deed  of  trust  dated  on 
the  8d  day  of  June,  1872,  and  recorded  in  liber  691,  folio  164, 
the  same  having  been  given  by  Emma  Johnson  and  her  hus- 
band to  John  H.  Cook,  sr.,  now  deceased,  as  Trustee  to  se- 
cure defendant  Settle  in  the  sum  of  |250.00  released. 
By  the  Court  W.  S.  COX,  Justice,  &c. 

True  copy.    Test :  R.  J.  Mbtgs,  Clerk,  &c. 

21 By  L.  P.  Williams,  Asst  Clerk. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Courtof  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
TestamentuT  on  the  personal  estate  of  Columbus  W.  Thorn, 
late  of  the  Dtistrict  of  Columbia,  deceased. 

AU  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  TTth  day  of  April 
next :  they  may  otherwise  by  law  be  excluded  ftx>m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  April,  1888. 

ELDRED  a.  DAVIS,  Ex*r,  719  Market  space. 

20   No.  8069.    Ad.  D.  14.    Edwards  &  Barnard,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
May22d.  1888. 

In  the  case  of  William  W.  Boyce  and  Abner  Kingman, 
Executors  of  Ellab  Kingman,  deceased,  the  Executors  amresaid 
have,  v^th  the  approval  of  the  Court,  appointed  Friday,  the 
16th  day  of  June,  A.  J>.  1S88L  at  11  o'clock  a.  m.,  for  making  pay- 
ment  and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly  auUior- 
ized,  with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  Executors  will  take  the  Benefit  of  the  law 
aninsttl^m. 

Providea  a  copy  of  this  order  be  published  onoe  a  week  fbr 
three  weeks  in  tne  Washington  Law  Reporter  previous  to 
the  said  day. 

Test :  DOBSEY  CLAGETT,  Register  of  Wills. 

21    No.  1180.    Ad.  D.  10. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  l^rm  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Josephine  Oavte, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subecriber,  on  or  before  the  11th  day  of  May 
next ;  they  may  otherwise  by  law  be  exdvded  finom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  11th  day  of  May,  1888. 

20  JNO.  H.  SMYTH,  Adm'iyMfl  8th  st.  n.  w. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subecriber,  of  the  District  of  Columbia,  hath  ob- 
tained Arom  the  Supreme  Court  of  the  District  of  Colambia» 
holding  a  Special  Term  for  Orphans*  Court  business,  LetterB 
of  Adminisvation  on  the  personal  estate  of  Hiram  W.  Jackson, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  euiibit  the  same,  with  the  vouchers  ther^i- 
of,  to  the  subscriber,  on  or  befbre  the  12th  day  of  Bftay 
next :  Uiey  may  otherwise  by  law  be  excluded  fh>m  aU  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  12th  day  of  May,  188Q. 

MARION  B.  JACKSON,  Adm'x,  1619 19th  st.  n.  w. 

20    No.  3064.    Ad.D.  14.    Edwards  &  Barnard,  Proctors. 
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THIS  18  TO  GIVE  NOTICS. 

That  the  sabacriber,  of  the  District  of  Colombia,  hath 
obtained  flrom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphana*  Court  buaineea. 
Letters  Testamentanr  on  the  personal  estate  of  Richard  R. 
Thorntan,  late  of  the  i>i8trict  of  Columbia,  deceased. 

All  persona  having  claims  against  the  said  deceased  ore 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  18th  day  of  May  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  18th  day  of  May,  1888. 
her 
CLABA  A.  M  THORNTON,  Bx*x.,  1590  8d  st.  n.  w. 
mark. 

M    Ko.a098.    Ad.D.  14.    Wm.  H.  H.  Hart,  Proctor. 


No.29,Mft.   Law  Docket. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
.  The  14th  day  of  May,  1888. 
OUs  F.  PrMbrey  and  Frank  M. 
€raaa,  putners,  doing  busi- 
neas  aa  Preabrey  &  Green, 

EfleHJobar. 

On  moikm  of  the  pUdnUfh,  by  Mr.  B.  F.  Leighton,  their 
attomeyf  it  is  ordered  that  the  defendant,  Eiie  H.  Ober, 
cause  her  appearance  to  be  entered  herein  on  or  before  the 
flsat  rale-day  occurring  forty  daya  after  this  day :  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  establish  the  liablUty  of  the  de- 
fcndant  to  pay  the  plaintiA  the  sum  of  15,000,  besides  inter- 
est and  costs,  as  claimed  in  their  declaration,  and  to  obtain  a 
judgment  of  oondemnaiion  for  payment  of  said  claim  against 
said  defendant  of  all  her  right,  title,  and  interest  in  and  to 
a  tract  of  land  situate  in  the  county  of  Washington,  hi  said 
District,  called  "Glillboume,"  and  more  parocularly  de- 
scribed in  these  proceedings. 

By  the  Oooxt.  A.  B.  HAGNER,  Justice,  &c. 

True  copy.    Test :  B.  J.  Msioe,  Clerk,  &c. 

» By  L.  P.  WiLUAMS,  Aast  Clerk. 


THIS  IB  TO  QIVS  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained flfom  the  Supreme  Court  of  the  District  of  Columbia, 
hokling  a  ^>eeial  Tcnn  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Edward  S.  Hall, 
htte  of  the  District  of  Columbia,  deceased. 

AD  persons  having  claims  against  the  said  deceased  are 
herdyy  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  i8th  day  of  May 
next;  they  may  otherwise  by  law  be  excluded  flrom  all  bene- 
fit of  the  said  esUte. 

Given  under  my  hand  this  18th  day  of  Biay.  1888. 

BiABT  C.  HALL,  Adm*x, 
Cor.  6th  and  K  st  s.  w. 

n   Jno.  A.  Clarke,  Proctor.  


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
LaoBora  J.  Brioos  et  al. ) 

V.  V  No.  10,810.    Equity  Docket  27. 

igaatius  6.  ConUis  et  al.  I 

The  Trustees,  Daniel  0*C.  Callaghan,  Eugene  Carusi,  and 
James  8.  Edwards,  appointed  in  this  cause,  having  reported 
the  sales  of  the  following  property,  to  wit,  part  of  original 
lot  1,  in  square  461, 604  Pa.  ave.  n.  w.,  unto  Patrick  Moore,  at 

and  for  t&,000;  suVlot  **  ' ^ 

onto  William  H.  ComI 
lot  6,  in  square  880, 
David  Leverone  and  Stephen  Gatti,  at  and  for  |17,826.00:  sub- 
lot  A,  in  square  849,  No.  1000  Pa.  ave.  n.  w.,  unto  Daniel 
Loogfaran*  at  and  for  1^200.00;  part  of  lot  15.  in  square  874, 
Ko.  918 1  St.  n.  w.,  unto  Charles  G.  Thorn,  at  and  for  |16,860 ; 
snb-k>t  10,  hi  sguare  841.  No.  1134 10th  st.  n.  w.,  unto  William 
H.  Combs,  as  Trustee  for  the  wife  and  children  of  Ignatius 
O.  Comba,  at  and  for  |5,000 :  sub-lot  11,  in  square  841.  No.  1128 
UXh  st  n.  w.,  unto  Myron  M.  Parker,  at  and  for  $5,000 ;  part 
of  sub-lots  4  and  &,  in  square  844,  No.  810  10th  st.  n.  w.,  unto 
Adi^  Behrend.  at  and  for  $4,376.00;  the  south  19  feet  10 
inches  oi  said  sub-lot,  4  in  square  844,  containing  about  1960 
square  fleet,  unto  William  H.  Combe,  at  and  for  |2.17>|^  per 
square  foot ;  and  lot  22,  in  square  16,  unto  Thaddeus  w. 
Paldiin,  Trustee,  at  and  tor  30o.  per  square  foot,  it  is  there- 
upon, this  16th  day  ol  May,  A.  D.  1888,  ordered  that  said  sales 
be  finaOy  ratified  and  confirmed,  unless  cause  to  the  contrary 
be  shown  on  or  before  the  14th  day  of  June,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
faigton  Law  Reporter  once  a  week  for  three  successive  weeks 
OMDfre  said  last-named  day. 

The  sales  aggrra^te  $116,866.70.  W.  8.  COX,  Justice. 

A  true  copy.    Test :  B.  J.  Mmos,  Clerk. 

21  Qy  L.  P.  WiLUAifs,  Aast  Clerk. 


£egal  Noticed. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  18th  day  of  May,  1888. 


John  Tynan 

V. 

Mary  Brown. 


No.  11.139.    Equity  Docket  38. 


On  motion  of  the  plaintiff,  by  Mr.  J.  J.  Darlington,  his 
solicitor,  it  is  ordered  that  the  defendant,  Mary  Brown,  cause 
her  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  for^  davs  after  this  day :  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  dencult 

The  object  of  this  suit  is  to  divest  tiUe  to  lot  8,  sub.  of  lots 
10,  11,  and  13.  in  square  196,  Washington,  D.  C,  and  vest 
same  in  complainant 

By  the  Court  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test :  B.  J.  Mmos,  Clerk.  Ac. 

21  By  M.  A.  Clanot,  Assa  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  16th  day  of  May,  1888. 

Samuel  F.  Emmons      ) 

V.  J  No.  11,092,     Docket  28. 

Henry  Wise  Garnett  et  al. ; 
On  motion  of  the  plaiutiff,  by  Messrs.  Linden  Rent  and 
A.  C.  Bi-adley,  his  solicitors,  it  is  ordered  that  the  defend- 
ants, Lewis  M.  Todd,  Annie  Hartman,  and  Enoch  S.  Shane,  cause 
their  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurrinif  forty  davs  after  this  day ;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  for  an  injunction  to  restrain  the 
disposition  of  certain  property  described  in  the  bill  of  com- 

Slaiut,  to  declare  the  alleg^ed  fast  will  and  testament  of  Wel- 
la  A.  Emmons,  deceased,  inoperative  as  to  said  property, 
and  that  the  same  may  be  surrendered  to  complainant. 
By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Meiqs,  Clerk,  Ac. 

20 By  M.  A.  Clawoy,  Ass't  Clerk. 

THIS  18  TO  GIVE  NOTICE 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  flrom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  businesp, 
Letters  of  Administration  c.  t.  a.  on  the  personal  estate  of 
Lorenzo  SItgreaves,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  youchers  there- 
of, to  the  subscriber,  on  or  before  the  21st  day  of  BCay 
next;  they  may  otherwise  by  law  be  excluded  flrom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  21st  day  of  May,  1B88. 

MABY  JESUP  BiraREAV^^dm'x  c.  t.  a. 

laoo  N  St.,  Washington,  D.  C. 

21    Wm.  G.  Johnson,  Proctor. ; 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

May  16th.  1888. 

In  the  case  of  Julia  M.  Weidman.  Bxecatrix  of  Jonh  C. 
Weidman,  deceased,  the  Executrix  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  16th  day  of 
June,  A.  D.  1888,  at  11  o'clock  a.  m..  for  making  pavment 
and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Executrix  will  take  the  benent  of 
the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  Law  Beporter  previous  to  the 
said  day. 

Teet :  DORSET  CLAQETT,  Begister  of  Wills. 

20  No.  2711.    Ad.  D.  18.    Fillmore  Beall,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  21st  day  of  May,  1888. 

Cordelia  Skldmore  et  al.) 

V.  ^No.  10,803.    Equity. 

James  Sands  et  al.     j 

On  motion  of  the  plaintiflb|  by  Mr.  E.  A.  Newman,  their 
solicitor,  it  is  ordered  that  the  defendant,  John  C.  Sands, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-di^  occurring  forty  days  after  this  day ;  otherwise 
the  cause  wUl  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  substitute  Trustees  in  place  of 
William  Bayliss  and  Thaddeus  E;  Sands,  both  deceased,  in 
two  certain  deeds  of  trust,  for  decree  adjudginflr  certain  in- 
debtedness to  have  been  paid,  and  directing  'nnistee  to  re- 
lease trust  securing  same. 

By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Teet ;  B.  J.  Mmos,  Clerk,  Ac._    , 

21  By  L.  P.  WnxxAMS,  Ass't  Qerk. 
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THIS  18  TO  QJVB  NOTICK 

That  the  sabocriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Ck>urt  of  the  District  ot 
Columbia,  holding  a  Special  Term  for  Orphans*  Court  busi- 
ness. Letters  Testamentary  on  the  personal  estate  of  Elltfi  M. 
MKchellr  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of,  to  the  subscriber,  on  or  before  the  24th  day  of  April 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  24th  day  of  April,  1888. 

MARGARET  MILLS,  Bx'x,  im  81st  st.  n.  w. 

20    No.  3047.    Ad.  D.  14. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  A.  Jackson 
Jones,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  27th  day  of  April  next: 
they  may  otherwise  by  law  be  excluded  from  all  oeneflt  ot 
the  said  estate. 

Given  under  my  hand  this  27th  day  of  April,  1888. 

SALLIB  C.  JONES,  Adm^,  No.  2806  N  St. 

20    No.  8070.    Ad.  D.14.    Hugh  Nelson,  Proctor. 


THIS  IS  TO  GIVE  NOTICK 

That  the  subscriber,  of  Lancaster,  Pennsylvania,  hath 
obtained  fit>m  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Francis 
D.  Connelly,  late  of  the  IMstrict  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  80th  day  of  April  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  80th  day  of  ApriL  1888. 

JNO.  D.  CONNELLY,  Adm'r,  Lancaster,  Pa. 

20    B.  F.  Leighton,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 

The  16th  day  of  May,  1888. 
John  A.  Donaldson 

EH  Mkhael.  Lbzlt  Connor,  Char- 
lotto  Marker.  Amanda  Hoover, 
Charlotte  Million,  James  Harvey, 
Charles  Harvey,  and  Ada  Don- 


No.  11,094.     Equity 
Docket  28. 


On  motion  of  the  plaintiiT,  by  Ifr.  Franklin  H.  Biaokey, 
his  solicitor,  it  is  ordered  that  the  defendants,  Lizzio  Connor, 
Charlotte  Marker,  Amanda  Hoover,  Charlotte  Mullen,  James  Harvey, 
Charles  Harvey,  and  Ada  Donaldson,  cause  their  appearance  to 
be  entered  herein  on  or  before  the  first  rule-day  occurring 
forty  days  after  this  dav :  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  caseof  defltult. 

The  object  of  this  suit  is  to  correct  a  deed  ftt>m  the  Howard 
University  to  Cassandria  Donaldson,  purporting  to  convey  to 
her  lot  six  (6),  in  block  six  (6)«  in  the  "  Howm^  Univer^" 
subdivision  or  the  fium  of  Jonn  A.  Smi^  commonly  known 
as  "  Effineham  Place,"  in  the  county  of  Washington,  District 
of  Columbia ;  also  to  annul  a  certain  deed  of  said  property 
made  by  John  A.  Donaldson  to  Eli  Michael. 

By  the  Court.  W.  a  COX,  Justice,  Ac. 

True  copy.    Test:  B.  J.  Mnos,  Clerk,  &c 

20  By  M.  A.  Clanot.  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Mary  C.  Hill     ) 

V.  }  No.  11,020.    Equity. 

Samuel  Ker  ot  al.  J 

Job  Barnard  and  Alex.  P.  Hill,  the  Trustees  herein,  having 
reported  a  sale  of  lot  numbered  nine  (9),  of  Maiv  C.  Munro*s 
subdivision  of  original  lot  numbered  one  (1)  ana  part  of  two 
(2),  in  square  numbered  two  hundred  and  forty-six  (246),  In 
the  city  of  Washington,  District  of  Columbia,  to  George  M. 
Barker  for  il2.900rit  is,  this  11th  day  of  May.  1888,  oitlered 
that  said  sale  be  confirmed,  unless  cause  to  the  contrary  be 
shown  on  or  before  the  11th  day  of  June.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Washing- 
ton Law  Beporter  for  three  sucoesdve  weeks  before  said  day. 

W.  S.  COX,  J. 

A  true  copy.    Test:  B.  J.  limos,  Clerk. 

20  By  M.  A.  Clanot,  Ass't  Clerk. 


Cegal  Notttes. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Chariot  Lyman,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  May 
next ;  tbev  may  otherwise  by  law  be  excluded  from  all  bene& 
of  the  said  estate. 

Given  under  my  hand  this  11th  day  of  May,  1888. 

PHILIP  F.  LABNE^  Bx*r,  639  F  st  n.  w. 

20    No.  8082.    Ad.  D.14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

May  11th,  1888. 

In  thercase  of  Charles  W.  Edmonstoo,  Bxecntor  of  Richard 
A.  Edmonston,  deceased,  the  Executor  aforesaid  has,  with  tlie 
approval  of  the  Court,  appointed  Friday,  the  8th  day  of 
June,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment 
and  distribution  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis-  . 
tributive  shares  (or  legacies)  or  a  residue  are  hereby  notified 
to  attend  in  person  or  oy  agent  or  attorney  dulv  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Executor  will  take  the  benefit  of  the  l&w 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Beporter  previous  to 
the  said  day. 

Test :  DORSET  CLAGETT,  Be«i«ter  of  Wills. 

20    No.2827.    Ad.D.12.    a M. & H. S. MfS^Aews, Procton. 


N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

Mi^  11th,  1888. 

In  the  matter  of  the  estate  of  John  Uppert,  late  of  the  DIb- 
trict  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testement 
and  for  Letters  Teetamentanr  on  the  estate  of  the  sakl  de- 
ceased has  this  day  been  made  by  MagdaJena  Lippert. 

All  persons  interested  are  herebv  notified  to  appear  in  this 
Court  on  Friday,  the  1st  day  or  June  n^Et,  at  1  o'clock 
p.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  probate  and  Letters  Testamentary  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
tiiree  weeks  in  the  Washington  Law  B^x>rier  previous  to 
the  said  day. 

By  the  Court.      W.  S.  COX,  Justice. 

Test:  DOB8ET  cLaQBTT,  Begister  of  WUla, 

20   Chapin  Brown,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

May  Itth,  1888. 

In  the  case  of  Eugene  A.  Shekell,  Administrator  of  Richard 
R.  Shekell,  deoeased,  the  Administrator  aforesaid  has,  Willi 
the  approval  of  the  Court,  apoointed  Friday,  the  8th  day  of 
June.  A.  D.  1888,  at  11  o'clock  a.  m..  for  making  pajrment 
and  oistribution,  under  the  Court's  direction  ana  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dte- 
tributive  shares  (or  legacies)  or  a  residue  are  hereby  notified 
to  attend  in  person  or  07  agent  or  attorney  dulv  authorixed« 
with  their  claims  against  the  estate  properlv  vouched ; 
otherwise  the  Administrator  will  take  the  benefltof  the  law 
aninstthem.  * 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Beporter  previooa  to 
the  said  day. 

Test:  DOB8ET  CLAOETT,  Begister  of  Wills. 

20   No.2688.    Ad.D.18.    C.  M.  A  H.  8.  MaSthewB,  Proctora. 


1HI8  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hmth  ob- 
tained from  the  Supreme  Court  of  the  District  of  Cdumbia* 
holding  a  Special  T^rm  for  Orphans'  Court  busineas.  Letters 
Testamenta^  on  the  personal  estate  of  Sarah  Wood,  Imte 
of  the  District  of  Columbia,  deoeased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  eznlbit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8d  day  of  May  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  8d  day  of  May,  1888. 

GEO.  W.  BBOWN/feCr,  1«7  Pa.  ave.  n,  w. 

20   No.  3068.    Ad.D.U.    Henry  Wise  Gamefci,  Proctor. 


Digitized  by 


Google 


Vol.  XVL 


THE  WASHINGTON  LAW  EEPOETER. 


375 


WASHINaTON,  D.  a 
BEBT,  WILLIAM  8TONB, 


-a 

4061>mh8t.n.w. 

^ELL,  W.  PEIEOB. 

J>                   OounMl  in  Paient  CtovsM 

625PSt.n.w. 

-DLAIB.  JOHN  B^ 

1420PSt.n.w. 

"pvUMONT,  N., 

829PSt.n.w. 

PVDWARDS  A  BABNABD, 

sod  5th  St.  n.  w. 

jLJfACKSr,  PBANKIiTN  H., 

606DSt.n.w. 

O  AYILLB.  JAMBB  H^ 

1419PSt.n.w. 

CAUPORNIA. 

l^/roCALUSTEB,  WARD.  Jr., 

ixL                              480  Montgomery  St.,  San  Frmnclaco. 

COLORADO. 
T^UNN,  GBORGB, 

Denver. 

GBORGDL 

-rjARBieON  A  GILBERT. 

JlX                                 Gate  City  Bank  Bnilding,  Atlanta. 

KANSAa 
-rvOUOLASS,  GEORGE  L, 

Wichita. 

MINNESOTA. 
XT  HATH,  HARTWELL  P., 

StPanl. 

NEBRASKA. 

r\FFVTF,  CHARLES, 

1^                                               Paxton  Bnlldinff,  Omaha. 

OHIO. 

WANG,  GEORGE  C. 
TV                               80  Euclid  Ave.,  Room  8,  aereland. 

ABfM>N  S.  XAinUOR, 

CoBunlniaiier  of   Deeds,  Votary    Poblio    and 
U*  S.  CommissloBer, 

1224  P  »t  N.  W.  Washington,  D.  O. 

.Attorney  for  Mercantile  Ck>llectinfir  Agency. 


BUMDIT'S   JU8XICB, 

#4  per  ToL    Por  sale  at  the  Washington  Law  Reporter  Oflloe. 
A  Manual  of  the  Laws  of  the  Dbtrict  of  Colombia,  from 
ttB  mganl  ration,  with  notes  of  decisions  and  references,  by 

CHARLES   B.  BUNDT, 

Csiiittioatr  off  Dsetft  for  all  the  States  and  Ttrritorits, 

vovAmr  PUBUO,  u.  a.  oomcmaioNBB  aitd  jumos  of  thb  pbact 

458  La.  Avo.      (Opp.  City  HaU)      Washington,  D.  C. 

Ji9*  All  p^pen  for  record  or  use  in  other  States  should  be 
acknowledged  befbre  a  Comtaissioner  of  Deeds  in  this  District 
beAm  being  sent.  88 


JOHN    H.   YOORHEBS, 

ATTORNBY-AT-LAW, 
Solicitor  of  Patents  and  Connsel  in  Patent  Cases. 

PRACTICES  BEFORE  THB 

General  Land  Office  and  Oourt  of  Olaims. 
8i  Qond  Bldg.,  cor.  9fh  &  F  Sis.,  Washington,  D.  a     7 


BALDWIN,  DAVIDSON  &  WIGHT, 

Attorneys  at  Law,  Solicitors  of  Patents,  and 
Coonselors  in  Patent  Causes, 

25  Qrant  Place,  'Washinfirton,  D.  O. 
SstaUi8h6dl859.    Patent  Business  Ezdosiyoly.     4 


National  UnlTerslty  Lra^w  Scliool. 

Prb8*t,  Hon.  ARTHUR  MAC  ARTHUR, 

Late  Associate  Jnstlce  Supreme  Court  District  of  Columbia 

LECTURERS: 

Hon.  SAM*L  F.  BOLLER, 

Associate  Jnstioe  Supreme  Court  U.  S. 

International  Law. 

Hon.  W.  B.  WEBB. 

Federal  Jurisprudence  and  Practice. 

H.  O.  CLAUGHTON,  Esq. 

Common  Law  Pleading,  Evidence,  Equity  Pleading  and 

Practice,  Commercial,  Maritime,  ana  Criminal  Law. 

JAMES  SCHOULER,  Esq. 

Bailments  and  Domestic  Relations. 

EUGENE  CARUSI,  Esq. 

Real  and  Personal  Property,  Contracts,  Negotiable  Instm. 

ments, 

CHAS.  8.  WHITMAN,  Esq. 

Patent  Law  and  Practice. 

JUDGES  OF  THE  MOOT  COURT: 


EUGENE  CARUSL  Esq., 
Law  and  Equity  Oases. 


I  CHAS.  S.  WHITMAN,  Esq., 
Patent  Cases. 


School  opens  Oct.  8, 1887.  For  inibrmation,  address  C.  W. 
BuBhnell.  Treas.,  or  B.  D.  Carusi,  Sec.,  1006  F  st.  n.  w.,  Wash- 
ington, D.C.  87    • 


Book  and  Job  Printins^. ' 

THB  LAW  RBPORTER  OOMPANT 
hegB  to  inform  the  profession  that  it  has 
recently  added  to  its  plant  a  full  supply  of 
new  Job  Type,  new  Presses,  and  every  ap- 
pointment of  a  first  class 

JOB  PRINTING  OFFICE, 

which  will  be  under  the  supervision  of  Mr. 
W.  F.  Boberts,  one  of  the  most  skdlftil  and 
artistic  Printers  in  this  city.  It  is  therefore 
prepared  to  execute  Briefis,  Records,  Blanks 
and  Books  in  the  highest  style  of  the  art. 

The  Ck>mpany  solicits  the  patronage  of 
the  profession,  and  sniarantees  neat  and 
accurate  work,  promptly  delivered,  at  rea- 
sonable prices. 

Bstimates  furnished  on  application. 
DAVID  HI.  oi^nnER, 
General  Manager. 


Digitized  by 


Google 


376 


THE  WASHINGTON  LAW  BEPOBTER. 


Vol.  XVI 


VateaMe  Law  Books, 


IN 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2, 3,  4,  5,  1867 

to  1872. 
Abbotf  8  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound;  vol.4,  nnboand. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reporta,  new  series,  vol. 

II,  1875. 
Atkins'  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  6,  6,  7. 

Barbour  on  Set-off. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice— latest, 

Burge  on  Suretyship. 

Chittv's  English  Digest 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1865. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly,  1789  to  1857, 

1857  to  1865,  1857  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1857. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf's  Overruled  Oases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  II,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronauz,  1869. 

Landlord  and  Tenant  (Sloane),  1878. 

Laws  1859-60. 

Law   Reports  (English),  vols.  1  to  16,  inclusive, 

1867-69. 
Law  of  Nations,  VatteL 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Long  on  Sales  of  Personal  Property. 
Lou&iana,  1  to  10  Martin. 
Lovelass  on  Wills. 


Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  EJj^tment. 
Montagu  on  Setnoff. 

New  York  Rev.  Stats.,  vols.  1,  2,  8.,  5th  ed. 

Orphan's  Court  ManuaL 
OldhMn  &  White's  Digest,  1  voL 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  votA,  1,  2,  3. 

Penal  Code  1857.  Duplicates. 

Penal  Code  of  1857  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Rav's  Medical  Jurisprudence  of  Insanity,  1853, 

Roberts  on  Wills,  vols,  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1845. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870, 1873. 
Swinbome's  Treatise  on  Wills,  vols.  1,  2,  3. 

The  Reporter,  Houehton.  Osgood  &  Co..  vols. 

5,  6,  7,  8,  bouna;  vols.  9  to  20,  inclusive, 

unbound. 
The  Transcript,  1873,  3  vols.,  published  in  New 

York. 
Treatise  on  Equity,  Fonblanques. 
Treatise  on  Insanity,  Prichard. 

U.  S.  Stats,  at  Large,  vols.  1,  2,  3. 

U.  S.  Stats,  at  Large,  1861  to  1863,  and  1863  to  1887 
2  vols.,  G.  P.  Sanger. 

U.  S.  Digest,  Abbott,  voL  1,  A  to  0,  2  oomeB : 
vol.  ^  D  to  L.,  2  copies ;  voL  3,  M  to  Y,  2 
copies ;  vol.  5,  Sup.,  F  to  M,  1  copy,  lliese 
annualkviz.:  voL  1  to  8.  (duplicates);  9  to 
17,  single,  with  1  voL,  Table  of  Oases  and 
Equity  Digest,  vol.  2. 

Warren's  Duties  of  Attorneys,  1870. 
Watkins  on  Descents. 
Wellford's  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  Executors,  &c.,  voL  2,  Thobaulf  a 
Notes. 

For  sale  at  the  Officeof  the  Washington 
Law  Reporter.  Orders  for  Law  Books  promptly 
filled  at  current  prices.    Address 

THE  WASHINGTON  LAW  REPORTER, 
508  E  St.  If.  W.»  Washingtwi,  D.  C» 
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established  1874. 
Wm.  Stonb  Abbbt, 


Editor 


VOL.XVL 


No.  24 


WASHINGTON,  D.  a 


JUNE  13. 1888 


The  case  of  Nickerson  v.  Nicker$on,  pub- 
lished in  this  issne,  is  an  instance  of  a  class  of 
cases  continually  coming  before  the  courts 
wherein  the  judges'  sympathies  lie  altogether 
with  Uie  wronged  plaintiff,  but  the  law  bids 
them  decide  adversely  to  his  or  her  claim.  A 
jury,  could  such  a  case  as  this  have  been  submit- 
ted to  them,  would  have  made  short  work  of  the 
defendants  legal  objections.  The  case  is  princi- 
pally interesting  for  its  story  rather  than  for 
tlie  l^;al  question  involved. 


In  Gray  v.  The  United  States  the  Court  of 
Claims  recently  decided  that  '*  the  care  or  cus- 
tody of  a  public  building,  in  the  absence  of  a 
statute,  an  appropriation,  a  regpilation,  or  an 
express  order  of  the  head  of  an  executive  de- 
partment, is  vested  by  implication  in  the  officer 
having  it  for  the  time  being  in  his  official  posses- 
sion and  that  the  services  so  rendered  are  inci- 
dental to  and  form  part  of  the  duties  of  his 
office." 


Ik  the  case  of  Paul  Eavesies  v.  The  United 
States,  lately  decided  by  the  Cohrt  of  Claims,  the 
claimant,  a  commissioner  of  the  United  States  for 
the  Southern  District  of  Alabama,  sued,  among 
other  things,  for  fees  for  preparing  affidavits  on 
which  to  ground  complaints  in  cases  coming 
before  him  as  commissioner.  The  court  in  ita. 
finding  of  £Eu;ts  described  the  services  of  the 
conunissioner  as  follows :  '*  These  affidavits  were 
sacb  as  witnesses  swore  to  of  their  own  personal 
knowledge,  while  the  complaint  contained  only 
information  to  the  best  of  the  informant's  belief 
besides  personal  knowledge,  and  they  were  in- 
tended to  show  the  district  attorney  what  proof 
he  could  rely  upon  before  a  jury.  The  district 
attorney  required  these  affidavits  to  be  shown 
to  him  before  he  would  approve  a  warrant  of 
arrest ;  and  said  affidavits  were  intended  to  aid 
the  United  States  district  attorney  in  the  dis- 
charge of  Mb  duties,  giving  him  a  history  of  the 
case."  The  claim  was  decided  against  the  claim- 
ant. 

It  is  a  misfortune  that  a  different  conclusion 
coold  not  have  been  reached.  A  glaring  defect 
of  the  fide  system  is  the  temptation  it  holds  out 


to  officers  in  districts  where  the  population  is 
small,  and  criminal  offenses  small  in  conse- 
quence, to  manu&cture  business.  OfficialB  con- 
nected with  the  Department  of  Justice  have 
frequently  observed  this,  and  the  requirement 
of  the  district  attorney  in  the  case  before  us 
was  an  evident  attempt  to  prevent  arrests  ex- 
cept upon  sworn  evidence,  sufficient  in  his  esti- 
mation to  secure  an  indictment.  The  present 
decision  permits  this  evil  of  the  system  and 
perhaps  encourages  it,  as  it  is  a  judicial  an- 
nouncement that  the  Congress  alone  can  pro- 
vide an  efficient  remedy.  It  is  hardly  probable 
that  district  attorneys  will  hereafter  require 
commissioners  to  perform  services  for  which  no 
compensation  can  be  had  or  that  they  will  per- 
form them  of  their  own  accord. 


Wb  are  told  by  Shr  William  Blackstone  that  in 
the  Court  of  Chancery  there  were  two  distinct 
tribunals— the  one  ordinary,  being  a  court  of 
common  law  ;  the  other  extraordinary,  being  a 
court  of  equity.  The  ordinary  legal  court,  he 
says,  was  much  more  ancient  than  the  Court  of 
Equity  ;  and,  after  recounting  to  us  its  jurisdic- 
tion, in  matters  in  which  the  Crown  was  con- 
cerned, he  proceeds  as  follows : 

"In  this  ordinary  or  legal  court  Is  also  kept 
the  ojSicina  justiiiae,  out  of  which  all  original 
writs  that  pass  under  the  great  seal  do  issue. 
These  writs  (relating  to  the  business  of  the  sub- 
ject) and  the  returns  to  them  were,  according 
to  the  simplicity  of  the  ancient  times,  originally 
kept  in  a  hamper,  in  hana  peHo  ;  and  the  others 
(relating  to  such  matters  wherein  the  Crown  is 
immediately  or  mediately  concerned)  were  pre- 
served in  a  little  sack  or  bag,  in  parva  baga ; 
and  thence  hath  arisen  the  distinction  of  the 
hanaper  office  and  petty-bag  office,  which  both 
belong  to  the  common-law  court  in  chancery." 

By  the  Supreme  Court  of  Judicature,  act  of 
1879,  it  was  provided  that  the  office  of  Clerk  of 
the  Petty  Bag,  among  others,  should  cease  to 
exist  at  its  next  vacancy.  Recently  it  became 
extinct  by  the  death  of  its  incumbent,  Mr. 
Archibald  Murray,  which  inspired  the  follow- 
ing half  humorous  and  half  pathetic  comments 
in  the  London  Standard : 

"The  duties  which  the  official  whose  place 
literally  knows  him  no  more  was  wont  to  exer- 
cise are  among  the  most  ancient  functions  of 
the  Court  of  Chancery,  as  old  almost  as  the 
separation  of  the  Aula  Regia  into  the  three  Su- 
perior Courts  of  Common  Law— one  older,  ac- 
cording to  some  antiquaries,  by  very  many 
years  than  the  Chancellor's  equitable  jurisdic- 
tion. As  far  back  as  we  can  trace  the  posses- 
sion of  any  judicial  functions  vested  in  the 
keeper  of  the  Boyal^  Conscience,  so  ikr  can  we 
trace  back  the  existence  of  the  •  Petty  Bag '  and 
the  'Hanaper.'     To  the  simplicity  of  ancient 
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timee  and  nomenclature  these  two  names— the 

•  little  bag '  and  the  *  hamper ' — snfficed  for  all 
description  of  the  two  departments  of  the  office 
in  which  the  earliest  Cfhancellors  discharged 
their  two-fold  duty  of  assisting  suitors  and  de- 
termining suits.  In  the  hamper  were  stored 
the  write  which  His  Lordship  issued  to  intend- 
ing litigante ;  in  the  petty  oag  were  kept  the 
records  of  proceedings  in  me  suite  to  be  decided 
by  the  Chancellor  himself.  The  hamper  was  the 
first  to  ^o— the  first,  so  to  speak,  to  be  packed 
off.  It  IS  getting  on  for  half  a  century — so  fast 
time  flies— since  a  Parliament,  to  whom  nothing 
is  sacred,  was  induced  to  enact,  in  the  Fifth  and 
Sixth  Victoria,  chapter  102,  that  the  offices  of 

*  the  Comptrollers  of  the  Hanaper,  Six  Clerks, 
Sworn  Clerks,  and  Waiting  Clerk,'  should  be, 
with  reservation  of  existing  interests,  and  the 
same  were  thereby  abolished.  Ten  years  later 
the  Keeper  or  Clerk  of  the  Hanaper  followed 
the  Comptrollers  to  the  tomb,  in  1873  the 
common-law  jurisdiction  of  the  Court  of  Chan- 
cery was  transferred  to  the  High  Court  of  Jus- 
tice ;  and  the  contente  of  the  Hanaper,  as  well 
as  its  guardians,  having  thus  been  oisposed  of, 
a  word  of  execrably  low  Latin  origin  passed  into 
the  region  of  mere  philological  curiosities. 

"  *  Petty  Bag,'  as  we  see,  was  destined,  by  a 
curious  irony  of  fate,  to  linger  on  many  years. 
Yet  it  was  not  without  having  to  prepare  for  ite 
inevitable  doom ;  for  in  the  year  1862  Chaff  Wax 
and  Duputy  Chaff  Wax,  the  Sealer  and  the 
Deputy  Sealer,  fell  at  a  simple  statutory  stroke, 
and  their  duties  were  transferred  to  the  Purse- 
bearer  of  the  Lord  Chancellor,  with  the  provi- 
sion that  this  official  should  be  thenceforth  en- 
titled to  such  yearly  sums  for  the  expenses  of 
the  offices  of  Chaff  Wax  and  Sealer  as  these 
Ainctionaries  had  been  in  the  habit  of  receiving 
under  a  former  act  of  Parliament.  When  Chaff 
Wax  and  Sealer  went  it  must  have  been  indeed 
felt  by  all  the  more  venerable  frequenters  of 
Lincoln's  Inn  that  the  rash  hand  of  innovation 
would  not  be  stayed  until  all  vestiges  of  the  old 
constitution  of  the  Court  of  Chancery  were 
swept  away.  Political  economy  should  have 
pleaded  for  the  retention  of  these  offices  as  af- 
fording the  finest  example  of  the  principle  of 
division  of  labor  that  the  world  has  ever  wit- 
nessed. Chaff  Wax,  as  his  name  implied,  was 
the  man  whose  duty  it  was  to  chafe — or  "  es- 
chauffer"— the  wax  in  order  that  Sealer  might 
apply  the  seal  to  the  writ ;  and.  in  order  that 
neither  of  these  two  officers  should  ever  be  com- 
pelled to  assume  his  colleague's  duty  in  his  ab- 
sence, each  of  them  was  considerately  provided 
with  a  deputy. 

"  What  would  have  happened  if  Sealer  had 
heated  the  wax  or  if  Chaff  Wax  had  imprinted 
the  seal  it  is  impossible  to  say  ;  but  it  will  not 
do  to  treat  the  matter  with  levity,  for  on  the 
question  of  the  hand  which  wielded  the  actual 
validating  symbol  of  the  Royal  authority  has 
ere  this  depended  an  issue  of  the  highest  polit- 
ical importance. 

'^  Did  not  Lord  Chancellor  Nottingham  inform 
a  committee  of  the  House  of  Commons  thirsting 
for  Danby^s  blood  that,  though  the  culprit 
pleaded  a  pardon  under  the  C&eat  Seal,  and, 
though  the  document  was  actually  what  it  pur- 
ported to  be,  yet  that  he,  the  Chancellor,  had 
no  responsibility  in  the  matter?    *His  Majesty,' 


he  said,  '  commanded  the  seal  to  be  taken  out  of 
the  bae,  which  his  Lordship  was  obliged  to  sub- 
mit unto,  it  not  being  in  his  power  to  hinder  it, 
and  then  (the  King),  writing  his  name  on  the  top 
of  the  parchment,  had  the  pardon  sealed,'  by  one 
of  his  attendants,  or  possibly  with  his  own  hand ; 
so  that  '  at  the  very  time  of  affixing  the  seal  to 
the  parchment  he  (the  Chancellor)  did  not  look 
upon  himself  to  have  the  custody  of  the  seaL' 
Here  was  a  distinguished  Deputy  Sealer,  in- 
deed I  A  king  who  unconstitutionally  burked 
an  impeachment  by  forcibly  affixing  the  seal 
against  the  advice  of  the  Chancellor,  and  with 
that  high  officer  of  state  standing  by  as  helpless 
as  Chaff  Wax  himself !  No  wonder  that  a  pru- 
dent Legislature— as  Legislatures  were  in  the 
good  old  times— were  very  slow  to  diminish  the 
staff  of  persons  required  to  answer  for  the  due 
performance  of  so  solemn  a  ftinction  of  state  as 
this !  It  was  reserved  for  the  recklessness  of  a 
later  day  to  assume  that  these  four  officials  could 
be  relieved  of  their  ftmctions  without  danger  to 
the  state,  and  that  the  Pursebearer— who,  of 
course,  ought  to  be  attending  to  the  purse — 
should  be  charged  with  the  duty,  not  only  of 
heating  the  wax,  but  of  imprinting  the  seaL 

"  *  It  is  not  and  it  cannot  come  to  good '  must 
have  been  the  headshaking  reflection  of  many 
a  venerable  practitioner  of  the  law  when  the 
Chaff  Waxes,  or  Chaffs  Wax— whichever  be  the 
proper  plui^ — and  the  Sealers  disappeared. 
What  were  the  salaries  of  these  officials — for 
that  delicate  question  must,  of  course,  be  ap- 
proached at  last— we  are  quite  unable  to  say. 
We  presume  that  they  were  paid  by  fees  and  not 
by  a  fixed  salary,  and  we  do  not  know  whether 
they  had  to  find  their  own  wax  and  tapers.  Bat. 
even  if  these  necessary  articles  were  provided 
for  them  by  an  indulgent  country,  it  is  probable 
that  their  emolumente  were  not  excessive.  No 
Chaff  Wax  that  we  are  aware  of  has  founded 
a  family  or  left  his  mark  on  the  peerage  or 
handed  down  brgad  acres  and  an ancestralman- 
sion  to  a  long  line  of  descendants.  The  saving 
therefore  to  the  public  from  the  extinction  of 
these  offices  is  not  very  enormous.  Hanaper 
and  Petty  Bag  stand  or  stood— for  we  mus^ 
alas !  speak  of  them  in  the  past  tense — on  a  dif- 
ferent footing.  The  former  appointment  was 
probably  woi^h  as  much  as  that  which  has  just 
lapsed,  and  this  latter  is  worth  eight  hundred 
pounds  a  year.  No  doubt  it  could  be  done 
for  less.  The  issue  of  write  of  ^  scire  faciaSy* 
of  *  conges  (Pelire*  fbr  election  of  bishops  and 
other  like  duties  is  perhaps  too  highly  paid  by 
a  check  for  a  hundred  pounds  every  quarter- 
day. 

^'  We  can  quite  imagine  that  if  sealed  tenders 
were  solicited  fh>m  persons  willing  to  under- 
take these  duties  at  half  the  present  stipend  the 
number  of  applications  for  the  Petty  Bag  would, 
if  the  antithesis  be  not  too  irreverent,  suffice  to 
pack  a  large  portmanteau.  And  no  doubt  the 
office  can  be  filled  more  cheaply  by  amalg;a- 
mating  it  with  some  other,  as  we  apprehend 
will  be  done.  Yet,  after  all,  we  may  be  perhajM 
excused  a  sigh  of  regret  at  this  ruthless  evul- 
sion, one  by  one,  of  every  way-mark  on  that 
road  which  stretches  back  fW>m  the  broad  and 
level,  but  somewhat  uninteresting,  plain  of  con- 
temporary English  life  into  the  aim  woodland 
and  mountain  region  of  historical  antiquity." 
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SUPREME  COURT  OF  THE  UNITED  STATES. 

Pbbparbd  E.  S.  McCalmont. 

EMMA  O.  D.  NIOKERSON,  Appellant, 

AZOR  H.  NICKERSON,  WILLIAM  B.  MAT- 
THEWS, and  LENA  D.  CARTER 

Decided  May  14,  1888. 

In  a  mH  instituted  to  enforce  an  alleged  parol  anie-nnptial 
promise  relief  will  not  be  granted  after  an  unreasonable 
del«y  or  unless  the  proof  is  clear  and  satisflEUStory  both  as 
to  tlie  existence  of  the  agreement  and  as  to  its  terms. 
Relief  asked  reAised  in  this  case. 

Appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court. 

The  substantial  relief  which  the  appellant, 
who  was  the  plaintiff  below,  seeks  in  this  suit  is 
a  decree  (1)  aedaring  void  a  conveyance  exe- 
cuted May  31,  1883,  by  WUliam  B.  Matthews, 
trustee,  to  the  appellee,  Lena  D.  Carter,  by  the 
name  of  Lena  D.  Nickerson,  of  lot  2,  in  square 
114,  in  the  city  of  Washington ;  (2)  establishing, 
in  behalf  of  the  plaintiff  certain  trusts  in  respect 
to  said  real  estate ;  (3)  and  requiring  Matthews 
and  said  Lena  to  convey  the  same  to  the  plaintiff 
or  to  trustees  for  the  benefit  of  herself  and  the 
child  of  her  marriage  with  the  defendant,  Azor 
H.  Nickerson.  Her  bill  asking  such  relief  was 
dismissed  with  costs. 

The  case  made  bv  the  bill  is  as  follows  : 

The  plaintiff,  while  on  a  visit  to  Portland, 
Oregon,  in  the  year  1870,  engaged  herself  to  be 
married  to  the  defendant  Nickerson,  then  on 
duty  in  that  city  as  an  officer  of  the  Army  of  the 
United  States.  Prior  to  such  engagement  he 
pointed  out  to  her  blocks  145  and  146  in  Couch's 
addition  to  Portland  as  his  propertjr,  and 
'*  promised  and  agreed"  that  after  marriage  he 
would  convey  them  to  her  as  a  marriage  por- 
tion or  settlement  for  the  benefit  of  herself  and 
any  children  of  their  marriage,  and  erect  thereon 
a  dwelling  house  for  their  use;  or,  if  she  so 
elected,  they  would  sell  the  blocks  and  invest 
the  proceeds  in  other  proi)erty  in  Portland,  to  be 
held  upon  like  trusts,  and,  after  having  advanced 
in  value,  sold  and  the  proceeds  applied  exclu- 
fflvely  to  the  purchase  of  a  house  for  the  plain- 
tiff and  her  children. 

The  plaintiff's  mother,  who  resided  in  San 
Francisco,  having  been  informed  of  this  engage- 
ment, objected  to  the  marriage  upon  the  ground 
that  the  defendant  was  an  officer  of  the  Army, 
without  settled  place  of  abode  and  without 
other  means  of  support  than  his  pay  as  such 
officer.  But  her  objections,  the  bill  states,  were 
overcome  by  the  defendant's  verbal  assurance 
to  her  to  th^  following  effect :  That  the  question 
of  support  had  been  considered  by  the  plaintiff 
and  himself;  that  he  was  the  owner  of  certain 
blocks  of  ground  in  the  city  of  Portland,  and 
that  he  had  promised  and  agreed  with  the  plain- 
tiff that  if  she  would  marry  him  he  would,  im- 
mediately after  marriage,  convey  them  to  the 
complaiiiant  as  a  marriage  settlement,  or  would 
faola  them  as  trustee  for  her  separate  benefit, 
and  if  at  any  time  sold  the  proceeds  should  be 
invested  ui  other  property,  to  be  held  in  like 


manner  for  the  sole  and  separate  benefit  of  the 
plaintiff  and  her  children.  Upon  the  strength 
of  these  promises  and  representations,  and  re- 
lying upon  the  good  faith  of  the  respondent 
Nickerson,  and  in  consideration  thereof,  and  for 
no  other  reason  or  consideration  whatever,  the 
plaintiff's  mother,  it  is  alleged,  withdrew  her 
objection  and  consented  to  the  marriage,  which 
occurred  on  the  13th  day  of  Au^st.  1870.  With- 
out  her  mother's  consent,  the  plaintiff  avers, 
the  marriage  would  not  have  taken  place. 

It  is  also  alleged  that  the  plaintiff,  relying 
upon  the  love  and  affection  of  her  husband, 
having  confidence  that  he  would,  in  good  faith, 
keep  and  perform  his  aereement,  and  prefer- 
ring that  the  property  should  be  mana&^d  by 
him,  without  the  complications  necessarily  aris- 
ing from  the  interposition  of  third  parties,  did 
not  require  the  lots  to  be  conveyed  to  trustees 
for  her  benefit,  but  permitted  the  title  to  remain 
in  the  defendant,  "subject  to  her  equitable  in- 
terests under  said  fw^reement." 

About  a  month  after  the  marriage  the  plaintiff 
and  the  defendant  united  in  selling  said  blocks 
of  eround.  the  proceeds  being  invested  jointly 
with  one  John  S.  Walker  in  certain  lots  in  Port- 
land. Walker  having  died,  a  division  of  these 
lots  was  effected  by  judicial  proceedings,  which 
were  concluded  in  1878.  In  respect  to  the  lots 
assigned  in  this  division  to  the  defendant,  the 
bill  alleges  that  they  were  held  by  him — ^al- 
though there  were  no  writings  between  them 
on  the  subject—**  for  the  sole  and  separate  ben- 
efit of  the  complainant,"  and  "as  ner  trustee 
under  the  a^eement,  promise,  and  considera- 
tion "  herein  oefore  stated. 

While  the  plaintiff  was  temporarily  residing 
in  Europe,  under  circumstances  to  be  presently 
stated,  tne  defendant  sold  the  lots  last  described 
and  transmitted  deeds  therefor  to  be  executed 
by  her.  The  bill  states  that,  not  doubting  the 
affection  of  her  husband  or  his  good  faith  in 
keeping  his  agreement,  and  perceiving  from  the 
consideration  mentioned  in  the  deeds  ^$12,000) 
that  the  lots  had  sufficiently  increased  m  value 
to  enable  him  to  carry  out  his  promise  to  pur- 
chase a  home  for  her  and  her  child,  the  plaintiff 
executed  the  deeds— bearing  the  dates,  respec- 
tively, of  November  26,  1881,  December  2,  1881, 
and  January  10, 1882— and  returned  them  to  the 
defendant,  with  a  letter  "imploring  him  to  be 
extremely  cautious  as  to  handling  said  money 
and  in  making  proper  reinvestments." 

Instead  of  investing  the  moneys  received  for 
the  lots  in  a  house  for  the  plaintiff  and  her  child 
the  defendant,  the  bill  charges,  in  execution  of  a 
purpose  to  deprive  her  of  all  benefit  of  said  ante- 
nuptial agreement,  invested  $8,380  of  the  |12,000 
in  lot  2  in  square  114,  in  Washington,  which  he 
caused  to  be  conveyed  to  the  defendant  Matthews 
as  trustee,  with  power  to  make  title  to  the 
premises  as  the  defendant  Nickerson  mieht 
direct,  and  without  the  necessity  of  plaintiff's 
uniting  in  any  conveyance  that  said  trustee 
m^ht  make. 

'Hiis  purchase  and  arrangement,  the  bill  alleges, 
was  one  step  in  a  conspiracy  formed  by  her  hus- 
band with  the  defendant.  Miss  Carter,  some  time 
in  the  year  1880 — and  to  which  conspiracy  the 
defendsmt  Matthews  subsequently  became  a 
party— for  the  purpose  of  defraudine  the  plain- 
tiff of  her  interest  in  the  proceeds  of  the  sale  of 
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the  Portland  property,  for  the  benefit  of  said 
Garter,  to  whom  he  was  to  be  married  after 
being  divorced  from  the  plaintiff ;  that,  as  the 
initial  step  in  that  conspiracy,  her  husband  rep- 
resented to  her,  in  Jaly.  1880,  that  he  was  much 
in  debt,  and  that  it  would  be  in  the  line  of  econ- 
omy if  she  would  reside  for  a  time  in  Europe, 
where  the  cost  of  living  was  slight  and  the  facil- 
ities for  educating  their  daughter  abundant; 
that,  although  unwilling  to  be  separated  from 
her  husbanc^  she  assented  to  his  wishes,  and, 
with  her  daughter,  sailed  for  Europe  on  the  9th 
of  July,  1880,  her  husband  accompanying  them 
to  the  steamer  and  parting  from  her  with  every 
manifestation  of  love  and  affection ;  that,  imme- 
diately after  her  departure  for  Europe  the  de- 
fendant went  to  Philadelphia,  and  there  rented 
rooms  for  the  purpose  of  acquiring  a  pretended 
residence  as  a  basis  of  proceedings  for  divorce  in 
one  of  the  courts  of  that  cit^ ;  that,  after  the  ex- 
piration of  the  statutory  period,  to  wit,  on  t^p  2d 
of  May,  1882,  while  the  plaintiff  was  still  m  Europe, 
he  filed  a  libel  for  divorce,  and  bv  means  of  false 
and  perjured  testimony,  and  without  her  knowl- 
edgeor  consent,  obtained,  March  3 1 ,  1883,  a  decree 
of  divorce  from  her;  that  of  the  institution  of  said 
suit  and  of  said  pretended  decree  the  defend- 
ants Carter  and  Matthews  had  knowledge ;  and 
that,  as  soon  as  plaintiff  was  informed  of  those 
proceedings  she  returned  to  this  country,  and, 
in  a  suit  brought  for  that  purpose,  she  obtained, 
on  the  9th  of  June,  1883,  a  judgment  annulline 
the  decree  of  divorce  as  having  been  procured 
by  fraud  and  perjury. 

The  bill  frirtner  charges  that  on  the  2d  of  April, 
1883,  two  days  after  said  pretended  divorce,  her 
husband  and  Miss  Garter  went  to  the  city  of 
Baltimore,  and  were  there  married ;  that,  on  the 
31st  of  May,  1883,  he  directed  Matthews  to  con- 
vey, and  he  did  convey,  to  said  Carter,  by  the 
name  of  Nickerson,  his  title  and  interest  in  lot  2 
in  square  114,  said  Matthews  and  Carter,  as  well 
as  her  husband,  bein^  aware  at  the  time  of  the 
pendency  of  the  suit  m  Philadelphia  to  set  aside 
the  fraudulent  decree  of  divorce ;  and  that  on 
the  day  last  named  her  husband  executed  to  said 
Lena  a  bill  of  sale  of  all  his  personal  property  in 
the  city  of  Washington,  including  the  household 
fhrniture,  which  the  plaintiff  ana  husband  used 
in  common  prior  to  her  ^oine  to  Europe. 

All  of  these  acts,  the  bill  charges,  were  in  ex- 
ecution of  a  conspiracy  between  her  husband 
and  the  defendants  Matthews  and  Carter  for  the 
following  purposes :  1,  to  get  the  plaintiff  out 
of  the  country,  beyond  the  reach  and  knowledge 
of  what  was  going  on ;  2,  to  have  the  plaintiff 
divorced  from  her  husband  so  that  he  could 
marry  the  defendant  Carter;  3,  to  defeat  the 
trusts  upon  which  her  husband  held  the  Port- 
land property  and  the  proceeds  of  its  sale,  and 
to  place  the  right  and  title  to  the  same  in  the 
defendant  Carter. 

The  defendants  Nickerson,  Matthews,  and 
Carter,  in  separate  answers,  deny  every  mate- 
rial allegation  in  the  bill  relating  to  them  re- 
spectively, except  that  the  marriage  of  the 
latter  with  Major  Nickerson  at  the  time  and 
place  stated  in  the  bill  is  admitted.  They  also 
severally  plead,  in  bar  of  the  relief  sought,  the 
statute  of  frauds  of  both  the  State  of  Oregon 
and  the  District  of  Columbia. 

The  statutes  of  Oregon  provide : 


"  Sec.  771.  No  estate  or  interest  in  real  prop- 
erty other  than  a  lease  for  a  term  not  exceed- 
ing one  year,  nor  any  trust  or  power  concern- 
ing such  property,  can  be  created,  transferred, 
or  declared  otherwise  than  by  operation  of  law 
or  by  a  conveyance  or  other  instrument  in 
writing  subscribed  by  the  party  creating,  trans- 
ferring, or  declaring  the  same,  or  by  hS  lawfUl 
a^nt,  under  written  authority,  and  executed 
with  such  formalities  as  are  required  by  law. 

"Sec.  775.  In  the  following  cases  the  agree- 
ment is  void  unless  the  same,  or  some  note  or 
memorandum  thereof,  expressmg  the  considera- 
tion, be  in  writing  and  subscribe  by  the  party 
to  be  charged,  or  by  his  lawfriUy  authorized 
agent;  evidence,  therefore,  of  the  agreement 
shall  not  be  received  other  than  the  writing,  or 
secondary  evidence  of  its  contents  in  the  cases 
prescribed  by  law : 

"  1.  An  agreement  that,  by  its  terms,  is  not  to 
be  performed  within  a  year  from  the  making 
thereof. 

"  4.  An  agreement  made  upon  consideration  of 
marriage  other  than  mutual  promise  to  marry. 

"  6.  An  agreement  for  the  leasing  for  a  longer 
period  than  one  year  or  for  the  sale  of  real 
property  or  of  an  mterest  therein. 

"7.  An  agreement  concerning  real  prox)erty 
made  by  an  agent  of  the  party  sougnt  to  l>e 
charjg^ea,  unless  the  authority  of  the  agent  be  in 
writing."  Oregon  Code  of  Procedure,  1862 
(1863),  pp.  190  and  191,  Tittle  VHI,  sees.  771  and 
776 ;  General  Laws  of  Oregon  (1846-1864),  pp. 
341  and  342,  Title  VHI,  sees.  771  and  776  ;  Gen- 
eral Laws  of  Oregon  (1843-1872),  pp.  264  and  265, 
Title  Vni,  sees.  771  and  776. 

The  statutes  upon  which  the  defendants  rely 
as  being  in  force  in  the  District  of  Columbia, 
and  as  applicable  to  the  case,  provide : 

**  Sec.  4.  No  action  shall  be  brought  whereby 
to  charge  .  .  .  any  person  upon  any  agree- 
ment made  upon  consideration  of  marriage, 
or  upon  any  contract  or  sale  of  lands,  tene- 
ments, hereditaments,  or  any  interest  in  or  con- 
cerning them,  or  upon  any  afi^eement  that  is 
not  to  be  performed  within  me  space  of  one 
year  from  the  making  thereof,  unless  the  agree- 
ment upon  which  aucti  action  shall  be  brought, 
or  some  memorandum  or  note  thereof  shall  be 
in  writing  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorized. 

"Sec.  7.  And  .  .  .  all  declarations  or 
creations  of  trust  and  confidence,  of  any 
lands,  tenements,  or  hereditaments,  shau 
be  manifested  and  proved  by  some  writing, 
signed  by  the  party  who  is  by  law  enabled  to 
declare  such  trust,  or  by  his  last  will  in  writing, 
or  else  they  shall  be  utterly  void  and  of  none 
efifect."  29  Charles  n,  2  cL  3,  seca  4  and  7  ; 
Alexander's  British  Statutes,  p.  609. 

We  are  not  permitted  by  tne  evidence  in  this 
cause  to  doubt  that  the  appellee  Nickerson. in- 
duced his  wife  to  go  to  Europe,  with  her  child, 
in  order  that  he  might,  in  her  absence  ana 
without  her  knowledge,  procure  a  decree  of  di- 
vorce from  a  court  having  no  jurisdiction  to 
grant  it ;  or  that,  without  her  knowledge,  he 
obtained  such  decree  from  the  court  in  Fhila- 
delphia— in  which  city  he  acquired  a  merely 
fictitious  residence— by  making  it  appear  that 
his  wife  had  deserted  him,  and  taken  up  her 
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residence  in  Europe  against  his  wishes,  when, 
in  &ct  he  induced  her  to  go  abroad,  substan- 
tially directed  all  of  her  movements  while  away, 
and»  in  ftequent^  letters,  covering  the  entire 
period  iVom  the  date  of  her  departure  up  to  the 
institation  of  the  suit  for  divorce,  expressed 
warm  affection  for  his  absent  wife.  Indeed,  a 
few  weeks  after  he  commenced  his  suit  for  di- 
vorce he  inclosed  to  his  wife  a  draft  for  one 
tiionsand  marks  to  cover  her  fdture  expenses. 
his  letter  transmitting  the  draft  being  couched 
in  such  language  as  a  fbithfUl  husband  would 
use  when  communicating  with  his  wife  by  let- 
ter. Nor  can  it  be  doubted  that  before  the  ren- 
dition of  the  decree  for  divorce  an  understand- 
ing was  reached  between  him  and  Miss  Garter 
that  they  would  intermarry  as  soon  as  he  ob- 
tained a  decree  divorcing  him  from  his  wife.  It 
18  difficult  to  conceive  of  a  clearer  case  of  wrong 
and  penury  than  is  disclosed  in  the  record  upon 
the  part  of  Biajor  Nickerson  toward  his  wife  in 
reference  to  the  proceedings  instituted  by  him 
for  divorce.  If  our  decision  depended  upon  the 
jRstcts  just  stated  we  should  have  no  h^tation 
in  granting  the  relief  the  appellant  seeks.  But 
tlie  court  would  be  unmindful  of  its  duty  to  ad- 
minister Justice  according  to  the  settled  rules  of 
law  if  it  permitted  the  fedings  naturally  excited 
hy  the  conduct  of  the  husband  in  relation  to 
that  divorce  to  control  its  investigation  of  the 
primary  question  whether  there  was  between 
him  and  his  wife,  prior  to  and  at  the  time  of 
their  marriage,  and  as  the  consideration  of  the 
marriace,  such  an  agreement  as  that  set  out  in 
the  biU;  and,  if  so,  whether  the  agreement  is 
of  such  nature,  or  has  been  so  clearly  established, 
as  to  authorize  a  court  of  equity  to  give  the  re- 
lief asked.  It  is  entirely  consistent  with  the 
perfidy  practiced  by  the  husband  toward  the 
wife,  in  the  matter  of  the  fraudulent  divorce, 
t^iat  no  such  agreement  as  that  alleged  was 
ever  made  as  the  consideration  of  their  mar- 
riaee. 

If  such  an  agreement  was  not  made,  or,  suppos- 
ing^ it  to  have  been  made,  if  it  cannot,  under  the 
circumstances  and  the  V^oot^  be  properly  made 
the  basis  of  a  decree  affecting  the  ownership  of 
the  lot  conveyed  by  Matthews  to  the  appellee 
Garter,  the  1^^  result  cannot  be  changed  by 
the  fkct  ihsit  the  husband,  many  years  after  the 
marriage,  and  by  means  of  fiUse  evidence,  ob- 
tained a  divorce  firom  his  wife. 

Bven  if  the  statutes  of  Oregon,  where  the 
aipneement  is  alleged  to  have  been  made,  or  the 
statotes  of  Maryland,  in  force  in  this  District^ 
do  not  prevent  relief  being  given  in  cases  of 
fntad  practiced  by  a  defen&nt  pleading  the 
fltatate  of  firaud,  or  when  part  performance  is 
relied  upon  to  take  the  case  out  of  the  statute. 
we  are  constrained  to  hold,  upon  a  careftil 
acratiny  of  all  the  evidence,  that  the  proof  of 
the  ezistence  of  the  agreement  is  not  of  that 
satiafbctory  character  required  by  the  recofi^- 
nized  principles  of  ecmity.  Whether  specific 
performance  shall  be  decreed  in  any  case  de- 
pends upon  ttie  circumstances  of  that  case  and 
rests  in  the  discretion  of  the  court  King  v. 
Hamilton,  4  Pet ,328 ;  WiUard  v.  Taylor,  8  WaU., 
564 ;  Waters  v.  Howard,  1  Md.,  Ghy.  Dea,  112 ; 
DtrvaU  v.  Myers.  2  Id.,  401.  "Not^  indeed,'^ 
Mr.  Justice  Story  says,  "of  arbitrary  or  ca- 
pricioiis  dlBcreMon,  dependent  upon  the  mere 


pleasure  of  the  Judge,  but  of  that  sound  and 
reasonable  discretion  which  governs  itself  as 
f^  as  it  may  by  general  rules  and  principles^ 
but  at  the  same  time  which  withholds  or  grants 
relief,  according  to  the  circumstances  of  each 
particular  case,  when  these  rules  and  principles 
will  not  fiimish  any  exact  measnre  of  iustice 
between  the  parties."  1  Story's  Eq.  Juris.,  sec. 
742.  One  9f  these  rules  is  that  in  cases  of  this 
character  relief  should  not  be  cranted,  after  an 
unreasonable  delay,  or  unless  tne  proof  is  clear 
and  satisfactory  both  as  to  the  existence  of  tiie 
acpreement  and  as  to  its  terms. 

In  our  judgment  the  proof  fails  to  show  such 
an  afipreement  between  Nickerson  and  wife  as 
could  be  made  the  basis  of  a  decree  in  her  be- 
half The  allegations  of  the  bill  are  expressly 
denied  by  the  answer ;  and  the  statements  of 
the  wife  in  her  deposition  are  flatly  contradicted 
by  the  husband  m  his  deposition.  The  only 
oth^r  witness  in  the  cause  in  behalf  of  the  plain- 
tiff is  her  mother,  and  the  deposition  of  the  lat- 
ter was  not  taken  until  nearly  fifteen  years  after 
her  daughter  married  the  defendant  It  con- 
tains a  detailed  account  of  an  interview  with 
him  at  the  time  she  visited  Portland,  in  the 
spring  of  1870,  for  the  purpose  of  personally 
expressing  her  opposition  to  the  marriage  of 
her  daughter  to  laiEgor  Nickerson.  In  recidling 
what  then  passed  between  herself  and  him  she 
was  not  aided  by  any  contemporaneous  memo- 
randum of  what  occurred.  It  is  true  that  in 
her  deposition,  is  well  as  in  that  of  the  appel- 
lant, are  to  be  found  such  words  and  phrases 
as  "agreement,"  "promised,"  "promised  and 
agreeo,"  "promise  and  agreement"  "under- 
stood and  agreed,"  "in  consideration  of  mar- 
riaee,"  and  "marriage  settlement  and  ffift" 
But  there  is  strong  internal  evidence  in  the  depo- 
sitions that  these  words  and  phrases — if  not  sug- 
gested by  others  familiar  with  their  import— were 
not  used  or  understood  by  the  witnesses  in  their 
technical  leeal  sense.  Their  evidence,  in  connec- 
tion with  all  the  circumstances  of  the  case,  espe- 
cially the  lapse  of  time,  should  be  regarded  as  es- 
tablishing, at  most,  only  an  honest  belief  and  ex- 
pectation upon  the  part  of  the  appellant  and  her 
mother,  before  and  at  the  time  of  the  marriage, 
superinduced  by  the  general  conduct  or  loose 
expressions  of  the  derendant  that  he  intended, 
at  some  time  after  marriage,  to  provide  his  wife 
with  a  permanent  home  ou£  of^the  proceeds  of 
the  sale  of  the  Portland  property.  It  is  the 
case  of  a  husband  who,  pnor  to  marriage,  in-  ' 
duced  in  the  mind  of  hismtended  wife  expecta- 
tions in  reference  to  real  property  which,  after 
marriage,  he  tailed  to  meet,  but  in  respect  to 
which  property  he  did  not  enter— and,  perhaps, 
intentionally  refrained  from  entering— into  any 
distinct  and  binding  agreement. 

She  purposely  forebore,  as  her  bUl  shows,  l^m 
having  the  Portland  property  conveyed  to 
trustees  for  her  benefit,  and  permitted  the  title 
to  remain  in  the  husband  in  order  that  it  might 
be  easily  handled  and  in  the  belief  that  he  would 
act  in  good  fidth  toward  her.  She  relied  upon 
his  honor,  and  has  been  deceived.  But  those 
fkots,  however  strongly  they  appeal  to  our  sym- 
pathy, cannot  justify  the  court  in  finding,  upon 
the  meager  evidence  in  this  cause,  that  there 
was  an  agreement  upon  his  part  in  considera- 
tion of  marriage,  to  settle  upon  ner  either  the 
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property  in  Portland  or  the  property  purchased 
with  the  proceeds  of  its  sale. 

There  is  another  serious  obstacle  in  the  way 
of  granting  to  the  appellant  the  relief  she  seeks. 
It  IS  not  proved  with  sufficient  certaintv  that 
any  part  of  the  proceeds  of  the  Portland  prop- 
erty was,  in  fact,  applied  to  the  purchase  of  the 
lot  in  square  114.  If  it  did  not,  there  is  no 
ground,  in  any  view  of  the  case,  upon  which  a 
trust  could  be  fastened  upon  tnat*lot  for  the 
benefit  of  the  appellant. 

In  view  of  what  has  been  said  it  is  unneces- 
sary to  consider  the  question  so  fUlly  discussed 
by  counsel  and  so  elaborately  examined  in  the 
adjudged  cases  as  to  whether  marriage  itself, 
standuig  alone,  can  be  deemed  part  perform- 
ance o£  an  agreement  as  to  lands,  which  other- 
wise could  not  be  enforced  with  due  regard  to 
the  letter  and  spirit  of  the  statute  of  ft^uds. 

Upon  the  whole  case  we  feel  bound  to  hold 
that  the  appellant  has  not  established  sufficient 
grounds  for  the  relief  asked. 

■  ^s^ • 

Supreme  Court  of  the  District  of  Colombia. 

GENERAL  TERM. 

Rbpobtbo  by  Fbanklin  H.  Macket. 

HARRIET  A.  FORD 

THE  TRAVELLERS'  INSURANCE  COM- 
PANY  Et  Al. 

No.  8996.    Equity  Dc^iket  23. 
Decided  May  14,  1888. 
The  Ohibp  Jubtiob  and  Joaiioes  Cox  and  Jamrb  Bitting. 
An  ordinary  paid-np  policy  of  life  insurance  effected  by  the 
husband  on  his  life  for  the  benefit  of  his  wife  is  assignable 
by  the  wife  daring  the  life  of  the  hnsband  when  the  same 
is  made  with  his  concurrence. 

The  case  is  stated  in  the  opinion. 

Edwards  &  Barnard  for  complainant. 

Enoch  Tottbn,  William  A.  McKennby  and 
E.  B.  Hay  for  defendants. 

Mr.  Justice  Gox  delivered  the  opinion  of  the 
court. 

I  am  requested  to  announce  the  opinion  of 
the  court  in  the  case  of  Harriet  A.  Ford  against 
the  Hartford  Insurance  Company,  Harrison,  and 
others. 

It  appears  that,  as  far  hack  as  1871,  this  com- 
plainant had  a  paid-up  policy  for  the  amount  of 
12,208  on  the  life  of  her  husband,  Charles  E. 
Ford,  issued  by  the  defendant  insurance  com- 
pany. In  July  of  that  year  this  policy  was 
transferred  by  Mrs.  Ford  to  the  defendant  EDar- 
rison  to  secure  an  indebtedness  contracted  to 
him  by  her  husband.  With  that  particular  in- 
debtedness we  have  no  concern. 

Three  years  afberwmrd,  or  about  that  time,  in 
February,  1874,  Dr.  Ford  contracted  a  new  debt 
to  Harrison  of  |2,400,  which  was  evidenced  by 
eight  promissory  notes  of  |300  each.  To  se- 
cure that  debt  Dr.  Ford  and  his  wife  executed  a 
deed  of  trust  upon  their  domicile,  the  only  prop- 
erty which  they  owned.  That  deed  was  subject 
to  a  prior  incumbrance  to  the  amount  of  |10,500, 
bearing  10  per  cent  interest  At  the  same  time 
the  plaintiff,  Mrs.  Ford,  alleges  in  her  bill,  land 
the  facts  clearly  show,  that  it  was  understood 


that  this  policy  of  insurance  then  in  the  hands 
of  Harrison  should  continue  as  the  security  for 
the  new  loan. 

In  December,  1874,  Dr.  Ford  and  his  wife  oon- 
veyed  this  house  absolutely  to  Harrison — that 
is.  by  absolute  deed — and  parted  with  the  equity 
of  redemption,  Dr.  Ford  then  remaining  in  the 
house  as  tenant  at  a  rent  of  flOO  a  month.  This 
state  of  things  continued  about  seventeen 
months,  when  the  property  was  sold  to  Mrs. 
Mary  Clemmer  for  fl2,000,  and  then  the  house 
was  vacated  by  Dr.  Ford  and  his  family. 

Dr.  Ford  lived  about  eight  years  longer,  the 
policy  remaining  in  the  mean  time  in  the  hands 
of  Harrison.  After  his  death  Mrs.  Ford  claimed 
the  policy,  and,  her  demand  not  being  acceded 
to,  she  filed  this  bill  a^rainst  Harrison.    The  de- 


cision of  the  court  below  was  in  favor  of  the 
complainant,  and  from  that  an  appeal  was  taken 
to  this  court 

The  important  allegation  of  the  bill  is  that  the 
indebtedness  of  $2,400  from  Dr.  Ford  to  the  de- 
fendant Harrison  was  paid  off  by  the  absolute 
conveyance  made  by  Ford  and  his  wife  to  Har- 
rison m  December,  1874.  On  the  oontnury,  the 
defendant  Harrison  says  that  these  parties  were 
in  great  financial  distress  at  that  time ;  that  they 
were  largely  in  arrears  for  the  interest  on  the 
first  incumbrance  and  also  for  taxes  and  special 
assessments  on  this  property;  that  they  were 
threatened  with  suite  by  various  creditors  and 
were  in  danger,  as  they  supposed,  of  being 
turned  out  of  their  property,  and,  at  their  spe- 
cial request,  he  took  a  title  from  mem,  absolute 
in  form,  but  with  the  distinct  understanding 
that  it  should  still  stand  as  a  trust  deed  to  secure 
the  advances  that  he  was  compelled  to  make,  to 
pay  interest  and  taxes  on  the  original  loan  of 
|l0,600  and  for  taxes  and  expenses  after  tliat 
date,  and  as  security  for  his  deot ;  that  such  was 
the  whole  object  of  the  absolute  conveyanoe, 
there  being  no  intention  whatever  to  extinguish 
the  indebtedness  of  |2,400. 

The  facts  and  circumstances  proven  and  the 
correspondence  of  the  parties  put  in  evidence 
make  it  clear,  to  a  demonstration,  that  Harri- 
son's account  of  this  transaction  is  correct  Of 
course  the  burden  of  proof  is  upon  the  com- 
plainant to  show  that  this  conveyance  was  in 
satisfaction  of  that  debt  Looking  at  the  oon- 
veyance  itself,  we  find  it  does  recite  the  satis- 
faction of  this  debt  as  a  consideration.  The 
notes  were  never  surrendered,  and,  in  the  next 
place,  Mrs.  Ford  made  a  new  assignment^  as  a 
part  of  that  very  transaction,  of  uiis  pohcy  of 
insurance  on  her  husband's  life. 

This  deed  is  dated  December  6, 1874.  On  the 
very  day  before,  and  clearly  as  a  part  of  the 
same  transaction^  Mrs.  Ford  makes  a  new  as- 
signment of  this  life-insurance  policy.  It  is  sent 
on  to  the  insurance  company,  reaching  there,  of 
course,  after  the  deed  of  the  house  was  put  on 
record,  and  it  is  dearly  a  part  of  the  same  trans- 
action. 

Now,  how  that  is  consistent  with  the  idea  that 
this  two-thousand-four-hundred-dollar  debt  was 
extinguished  by  that  transaction  it  is  difficult  to 
say.  Here  is  a  new  recognition  of  the  debt  and 
a  new  assignment  as  security.  But  that  is  not 
aU.  There  is  correspondence  between  l^e  par- 
ties put  in  by  the  complainant  herself  which  is 
absolutely  inconsistent  with  the  idea  that  this 
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eonveyanoe  was  a  settlement  of  the  indebted- 
ness. 

There  is  a  letter  from  Dr.  Ford  himself  in 
which  he  acknowledges  the  receipt  from  Har- 
rison of  large  sums  of  money  and  shows  his  ap- 
plication of  them,  Jast  exactly  as  Harrison  says 
had  been  a|?reed  npon,  for  the  payment  of  large 
amounts  of  arrearages  of  interest,  over  (600, 1 
think,  and  the  payment  of  a  large  amount  of 
taxes.  And  here  are  two  letters  put  in  from 
Harrison  to  Ford,  in  one  of  which  he  tells  Dr. 
Ford  of  the  amount  he  has  assumed  by  accomo- 
dating him  in  that  way  and  the  annual  burden 
that  he  has  subjected  himself  to.  He  shows  the 
interest  he  Will  be  compelled  to  pay  annually 
and  that  he  will  be  left  out  of  pocket,  every 
year,  $600  by  this  transaction  entered  into  for 
the  relief  of  complainant  and  husband,  and  asks 
him  to  see  tbe  first  incumbrancer  to  ascertain  if 
he  will  not  reduce  the  rate  of  interest,  so  that 
his  annual  loss  may  be  reduced  to  two  or  three 
hundred  dollars  instead  of  six  hundred  dollars. 
In  one  of  the  letters  after  the  conveyance  he 
speaks  of  ^^our"  interest  in  this  property, 
which  is  inconsistent  with  the  idea  that  tms 
conveyance  was  the  satisfaction  of  that  debt. 
Then,  again,  there  is,  on  the  date  of  the  11th  of 
December,  1874,  a  chattel  mortgage,  made  to  an- 
other person,  and  apparently  to  secure  another 
debt,  covering  the  whole  personal  property  and 
all  that  was  in  that  residence,  which  exactly  cor- 
responds with  and  corroborates  the  statement 


lease  fbr  the  sole  purpose  of  discharging  the  ap- 

garent  incumbrance  upon  the  title  so  that  Mrs. 
lemmer  could  have  a  clear  title.  That  was  the 
sole  object  of  the  execution  of  this  certificate 
and  of  the  deed  of  release  of  his  deed  of  trust  as 
plainly  appears  from  the  correspondence.  This 
circumstance  Aimishes  no  evidence  whatever 
that  the  debt  itself  had  been  paid  by  the  abso- 
lute deed  to  him. 

Now,  then,  did  the  sale  to  Mrs.  Olemmer  have 
any  such  result?  As  I  have  said  before,  it  was 
agreed,  when  the  absolute  deed  was  made,  that 
Dr.  Ford  should  ^  into  possession  and  pay  (100 
a  month  rent,  and  that  was  to  pay  the  interest 
on  the  prior  incumbrance,  taxes,  expenses,  &c. 
The  interest  on  this  principal  incumbrance  it- 
self was  (1,060  a  year,  and  if  there  had  been  no 
expenses,  interest,  or  taxes  to  be  paid  there 
would  have  been  left  onlv  (150  out  of  the  rent 
applicable  to  the  other  debt.  But  there  was,  in 
fact,  a  large  arrearage  of  interest  and  very  heavy 
expenses  and  taxes,  and  the  result  was  that  in 
the  seventeen  months  during  which  Dr.  Ford 
lived  in  the  house  the  rent  paid  by  him  did  not 
cover  those  items,  so  that,  when  the  property 
was  sold  to  Mrs.  Clemmer,  Harrison,  as  he  says, 
was  out  of  pocket  more  than  (1,700,  and  never 
has  received  one  cent  of  principal  or  interest  on 
account  of  his  own  debt:  and  that  statement  of 
his  is  credible,  because  there  is  evidence  in  the 
correspondence  of  the  large  amounts  he  had 
paid  in  interest  in  arrears,  taxes,  &c.,  in  addi- 


which  Harrison  makes  to  the  effect  that  they  tion  to  the  current  interest  on  this  prior  incum- 
were  in  such  pecuniary  straits  that  their  object  i  brance. 

was  to  cover  up  their  property  from  the  im-  In  addition  to  that  I  should  remark  that  the 
mediate  pursuit  of  creaitors  and  not  to  ex  tin- 1  notes  given  by  Dr.  Ford  to  Harrison  never  were 
g^uish  this  indebtedness  to  him.  So  much  for  i  called  for  or  surrendered.  The  only  excuse  Mrs. 
that  part  of  the  transaction.  !  Ford  gives  for  not  having  called  for  them  was 

Then,  again,  a  fact  relied  on  as  evidence  of  the  that  she  neglected  to  do  it.  On  the  other  hand, 
satis&ction  or  this  debt  is  that  there  was  found  Harrison  is  asked  why  he  never  brought  suit  on 
among  the  papers  of  Dr.  Ford  after  his  death ,  those  notes,  and  he  replied  that  Dr.  Ford  was 
a  certificate  from  Harrison,  to  the  efi'ect  that  i  insolvent ;  that  he  held  this, polipy  of  insurance, 
this  deed  of  trust  and  the  notes  secured  by  it  |  and  that  was  the  only  thins:  ^^  &^  to  rely  on. 
had  been  fhlly  satisfied,  and  that  was  dated  the  i  And  he  shows  that  at  the  date  of  Ford's  death 
18th  of  May,  1876.  Of  course  that  paper,  by  it-  i  he  had  this  (2,400  of  notes,  on  which  not  a  dol- 
self,  would  look  like  an  acknowledgment  of  the '  lar  of  interest  had  been  paid  for  eight  years ; 
satisfoction  of  this  debt.  But  it  would  at  once  !  that  he  was  out  of  pocket  on  account  of  taxes 
strike  anybody  as  a  very  singular  way  of  evi-  and  expenses  he  had  paid  over  and  above  the 
dencing  the  payment  of  this  debt — a  very  un- '  proceeds  he  had  received  from  Mrs.  Clemmer, 


nsoal  way.  In  the  first  place,  the  proper  way 
to  evidence  the  payment  of  a  debt  when  the 
mortgagor  conveys  the  equity  of  redemption  to 
the  mortgagee  is  for  the  latter  to  surrender  the 
notes  at  the  same  time.  This  paper  is  dated 
seventeen  months  after  this  deed  was  made. 

Another  remarkable  thine  is  that  immedi- 
ately afterwards  a  deed  of  r^ease  was  executed 
by  Harrison  of  the  deed  of  trust  which  he  first 
held  on  this  property.  Now,  if  a  mortgagor 
means  to  convey  the  equity  of  redemption  in 
satislhction  of  his  debt  it  is  a  very  queer  pro- 
ceeding that  the  mortgagee  should,  seventeen 
months  afterward,  release  to  him  the  mortgage 
wh^i  he  has  no  farther  interest  in  the  prop- 
erty. 

The  explanation  is  clear.  On  the  17th  of  May 
the  property  was  sold  to  Mrs.  Olemmer,  and  she 
fbond  toe  deed  of  trust  made  in  &vor  of  Har- 
rison by  Dr.  Ford  on  record,  and,  of  course, 
that  had  to  be  made  to  appear  on  record  as  satis- 
fied. Harrison  executed  first  the  acknowledg- 
ment or  certificate  and  afterward  the  deed  of  re- 


and  was  out  of  pocket,  on  the  whole,  some  four 
or  five  thousand  dollars. 

But  there  arises  a  question  of  law,  which  is 
whether  the  policy  was  assignable.  That  is  the 
only  question  of  law  in  the  case. 

It  is  said  that  this  is  a  Connecticut  contract 
It  was  a  Connecticut  company  which  save  this 
obligation,  and  the  money  was  payable  at  the 
ofQce  of  the  company  in  EEartford.  Therefore  it 
is  claimed  that  the  character  of  the  contract 
must  be  determined  by  the  law  of  that  State. 
The  statute  of  that  State  says : 

"Policies  of  insurance  issued  on  the  life  of 
any  person,  expressed  to  be  for  the  benefit  of  a 
married  woman,  whether  the  same  be  effected 
by  herself  or  her  husband,  or  by  any  other  per- 
son on  her  behalf  shall  inure  to  her  separate  use 
and  benefit,  and  that  of  her  or  her  husband's  chil-. 
dren,  if  any,  as  may  be  expressed  in  said  poli- 
cies, independently  of  any  other  person  effect- 
ing the  same  in  her  behalf,  his  creditors  or  rep- 
resentatives ;  but  this  section  shall  not  apply  to 
insurances  where  the  annual  premium,  on  the 
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policy  shall  exceed  the  sam  of  |150,  unless  paid 
from  the  private  property  of  the  wife." 

In  the  nrst  place,  the  policy  in  question  is  not 
one  of  that  class  provided  for  by  the  statute. 
That  section  of  the  statute  refers  to  policies  on 
which  there  was  an  annual  premium  payable. 
But  here  was  a  policy  paid  up  long  aso,  as  far 
back  as  1871  or  sooner.  It  was  not,  therefore, 
one  of  the  classes  of  policies  referred  to  in  this  law. 

In  the  next  place,  this  statute  does  not  make 
the  policy  non-assignable,  and,  besides,  no  de- 
cision of  the  courts  of  Oonnecticut  makes  it  so. 
On  the  contrary,  if  any  opinion  is  indicated  it 
is  in  the  other  direction.  The  only  Connecticut 
case  cited  to  us  is  that  of  the  Oonnecticut  Mutual 
Life  Insurance  Oompanv  against  Burroughs,  in 
34  Oonn.  In  that  case  the  policy  was  issued  for 
the  benefit  of  the  wife  if  she  should  survive 
her  husband,  but  if  she  should  die  before  her 
husband,  then  fbr  the  benefit  of  the  children. 
She  undertook  to  make  an  assignment  of  the 
policy,  but  she  died  before  her  husband,  and,  of 
course,  all  interest  of  her's  in  the  policv  ceased, 
and  it  oeoame  the  property  of  the  chilaren,  ana 
on  that  ground  the  court  denied  her  relief.  The 
court  in  that  case  say : 

"  The  claim  of  the  assignee  must  depend  upon 
the  validity  of  the  assignment ;  for  if  the  as- 
signor, at  the  time  of  tne  adsignment,  had  no 
araignable  interest  in  the  policy,  or  if  she  had 
an  assignable  interest  which  was  contingent 
merely,  and  that  interest  has  been  defeatea  by 
the  happening  of  her  death  before  that  of  her 
husbano,  it  seems  quite  clear  that  the  assignee 
has  no  valid  claim  to  the  ftind  in  Question." 

Then  they  refer  to  a  case  in  New  York,  in- 
terpreting a  similar  statute  of  that  State— the 
case  of  Eadie  v.  Slimmon.  26  N.  Y.,  15— and 
comment  upon  it  in  the  following  language : 

"A  policv  was  issued  to  a  married  woman  on 
the  life  of  ner  husband,  similar  in  its  provisions 
to  the  one  now  under  consideration.  The  stat- 
ute of  New  York  on  this  subject  is  substantially 
like  our  own.  She  assigned  the  policy  during 
the  lifetime  of  her  husband,  but  survived  him. 
In  a  suit  to  which  she  was  a  party  the  court  held 
that  the  instrument  had  no  assignable  quality. 
If  we  are  to  adopt  the  doctrine  of  that  case  as 
the  law  of  this  State  it  conclusively  settles  the 
question  now  before  us;  for  the  reasoning  of 
toe  court  seems  to  go  so  for  as  to  hold  that  a 
policy  of  this  description,  prior  to  the  decease 
of  the  husband,  is  absolutely  and  under  all 
circumstances  unassignable  bv  the  wife.  That 
such  should  be  the  law  applicable  to  a  policv  the 
premiums  on  which  were  paid  by  the  husband 
certainly  seems  reasonable  and  just ;  while,  on 
the  other  hand,  if  the  wife  paid  the  premiums 
from  her  own  separate  estate,  it  is  difficult  to 
suggest  a  reason  why  she  should  not  have  the 
same  power  to  assign  her  interest  in  the  policy 
that  she  has  to  assign  any  other  chose  in  action 
belonging  to  herJ*^ 

And  i  might  here  remark  that  if  the  pre- 
miums are  paid  out  of  the  husband's  estate  to 
the  extent  that  the  law  allows,  so  that  it  becomes 
her  separate  estate,  as  this  statute  purports  to 
make  ft,  there  is  no  reason  why  it  shoula  not  be 
assigned.    Then  they  go  on  to  say : 

'^But  in  one  respect  that  case  is  distinguish- 
able from  this.  There  the  contingent  interest 
of  the  wife  became  absolute  by  the  death  of  the 


husband  during  her  life ;  here  that  interest  was 
defeated  by  her  death  during  the  lifetime  of  the 
husband.  This  distinction  renders  it  unneces- 
sary for  us  to  determine  the  principal  questioii 
involved  in  that  case.  For  if  it  be  conceded  on 
the  one  hand  that  Mrs.  Kendall  had  an  assign- 
able interest  in  the  policy  in  question  it  must 
be  conceded  on  the  other  hand  that  that  inter- 
est was  a  contingent  one,  and  that  the  contin- 
gency upon  which  it  was  to  become  absolute 
never  has  happened  and  never  can  happen." 

I  refer  now  to  the  case  of  Eadie  v.  Slimmon 
in  26  New  York.  There  the  question  did  arise 
whether  a  policy  issued  to  the  wife  in  the  form 
described  in  the  Oonnecticut  case— that  is,  to  Uie 
wife  for  life,  and  if  she  died  before  the  husband, 
then  to  the  children — (which  is  not  the  case  in 
this  policy)  was  assignable.  The  main  question 
was  whether  an  assispment  had  been  procured 
by  the  wife  by  undue  infiuence,  ana  a  long 
opinion  was  given  on  that  question.  The  oourt 
held  it  was.  In  the  conclusion  of  their  opinon 
theysay : 

*  *The  majority  of  my  brethren  "  [Judge  Smith 
says]  "  also  think  that  the  palicy  of  insurance 
was  not  assignable  by  Mrs.  fladie.  The  policy 
was  issued  and  taken  under  the  act  of  1840,  en- 
titled 'An  act  in  respect  to  the  insurance  of  lives 
for  the  benefit  of  married  women.'  We  think 
the  intent  of  the  statute  was  to  make  these  pol- 
icies a  security  to  the  family  of  any  married 
man  and  a  provision  for  their  use  and  benefit, 
and  that  this  intent  would  be  defeated  if  thejr 
were  held  to  be  assignable  by  the  wife  like  ordi- 
nary choses  in  action  belonging  to  her  in  her 
own  right  as  her  separate  property." 

Then  upon  a  motion  for  a  rehearing  the  same 
e  (Denio)  said : 

Ve  see  no  reason  to  change  the  opinion  which 
we  arrived  at  at  the  last  term  as  to  the  assignable 
quality  of  the  instrument.  By  the  commqp  law 
a  person  could  insure  his  own  bfe  for  any  sum  for 
which  he  might  choose  to  pay  the  premium  and 
which  the  insurers  would  engage  to  insure ;  bat 
if  one  desired  to  insure  the  life  of  another  he 
could  only  insure  the  interest  which  he  had  in 
such  other  life.  If  he  undertook  to  insure  a 
gross  sum,  and  the  contract  was  not  susceptible 
of  a  construction  which  would  limit  the  recovery 
to  the  actual  damages  sustained,  the  contract 
would  be  void  under  the  statutes  against  betting 
and  gaming.  This  principle  the  Legislature,  by 
the  act  of  1810  (Laws,  p.  59),  relaxed  in  respect 
to  insurance  as  affectea  by  a  married  woman  for 
any  sum  which  she  and  the  insurance  comi>any 
might  see  fit  to  contract  for.  It  was  provided 
that  in  the  case  of  her  surviving  her  nusband 
the  amount  payable  by  the  terms  of  the  policy 
should  be  repayable  to  her  for  her  own  use*.  fr€^ 
from  all  claims  of  the  representatives  of  her 
husband  or  of  his  creditors.  There  is  another 
feature  in  the  act  which  shows  that  it  was  an  en- 
abling and  not  4  declaratory  provision.  By  the 
general  rules  of  law  a  policy  on  the  life  of  one 
sustaining  only  a  domestic  relationship  to  the  in- 
sured would  become  inoperative  by  the  death 
of  such  insured  in  the  lifetime  of  cestui  que  vie; 
or,  if  it  could  be  considered  as  existing  for  any 
purpose  after  that  event,  it  would  be  for  the 
Denefit  of  the  personal  representatives  of  the  in- 
sured; but  by  this  act  the  contract  may  be  oon- 
tinued  in  fovor  of  the  children  of  the  insured 
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wife  after  her  death.  These  features  distin- 
l^h  this  case  from  that  of  an  ordinary  chose 
m  action  belonging  to  a  married  woman  as  her 
separate  estate,  llie  provision  is  si>ecial  and 
peculiar  and  looks  to  a  provision  for  a  state  of 
widowhood  and  for  orphan  children ;  and  it 
would  be  a  violation  of  the  spirit  of  the  pro- 
vision to  hold  that  a  wife,  insured  under  this 
act,  could  sell  or  traffic  with  her  policy  as 
tboui^h  it  were  realized  personal  property  or  an 
ordinajnr  security  for  money,*' 

We  observe  that  the  great  stress  in  this  case 
was  laid  on  this  feature  of  the  provision  of  the 
polic^r  which  indicates  that  it  was  intended  as  a 
security  to  the  fitmily,  to  the  children,  and  not 
to  the  personal  representatives.  And  that  dis- 
tinguiwes  it  firom  the  present  policy.  This  is 
not  of  that  description  at  all,  but  simply  a 
naked  poUcy  in  which  the  company  undertakes 
to  pay  12,206  to  Harriet  A.  fx>rd,  the  wife,  or 
her  legal  representative. 

Bpt,  aeain,  the  decision  in  question  does  not 
undertake  to  fix  upon  the  contract  itself  the 
feature  of  non-assignability.  It  simply  ex- 
presses the  policy  of  the  State,  as  adverse  to 
the  assignment  of^this  species  of  contracts,  with 
a  view  to  the  protection  of  the  orphan  children 
upon  the  decease  of  their  parents. 

Another  purpose,  apparent  on  the  face  of  the 
statute,  is  to  put  some  restriction  on  the  appli- 
cation of  the  means  of  the  husband  to  this  ob- 
iect.  That  is  essentially  local.  The  State  of 
New  York  has  no  sort  of  interest  in  restraining 
husbands  or  protecting  &milies  outside  of  their 
jurisdiction,  and  the  reason  assigned  for  the  de- 
cision would  not  appl^r  to  a  contract  entered 
into  by  parties  not  residents  of  that  State  and 
whose  domestic  relations  were  not  under  the 
control  of  the  laws  of  that  State.  Therefore  if 
this  were  a  New  York  contract  we  should  hold 
this  opinion  as  inapplicable  to  this  case. 

But  the  decision  of  a  New  York  court  does 
not  intcrrpret  the  statute  of  Connecticut,  and  we 
are  at  liberty  to  give  it  our  own  interpretation. 
Th«re  is  not,  therefore,  in  our  judgment^  any- 
thing to  distinguish  this  firom  any  other  chose 
of  action.  Whether  it  be  regarded  as  a  separate 
estate,  in  the  sense  of  the  married-women's  acts, 
or  in  the  contemplation  of  courts  of  equity,  we 
mnflt  conclude  that  she  had  a  right  to  assign  it 
If  treated  as  a  common-law  chose  in  action  she 
could  assign  it  with  the  concurrence  of  her  hus- 
band, and  the  evidence  of  his  concurrence  here  is 
ample.  It  was  the  Joint  act  of  the  husband  and 
wife  by  which  the  assignment  was  made. 

We  think  that  the  bill  ought  to  be  dismissed ; 
and  the  decree,  therefore,  of  the  court  below 
which  awarded  this  money  to  her  must  be  re- 
versed. 

A  sold  B  a  house,  mill,  and  machinery,  the 
title  remaining  in  A  till  B's  notes  therefor  were 
paid.  By  consent  B  moved  them  on  his  ground. 
A  conveyed  the  notes  to  O  as  collateral  security. 
Upon  defimlt  in  payment  B  gave  0  new  notes 
secured  by  deed  of  trust  on  me  articles.  At  a 
sale  of  them  under  the  deed  of  trust  0  bought 
them  and  conveyed  them  to  A  on  payment  of  his 
debt.  Held,  that  they  did  not  become  part  of  the 
realty  and  A  should  have  a  reasonable  time  to 
remove  them.— Harkey  v.  Cain,  S.  0.  Tex.,  Nov. 
1ft  1887 ;  6  8.  W.  Rep.,  637. 


SUPREME  COURT  OF  VERMONT. 

BLANEY  V.  PELTON. 
Decided  April  16, 1888. 

1.  It  is  presumed  that  the  holder  of  a  negotiable  note  is  a 
bona  flde  holder ;  and  when  he  produces  it  in  court  and 
proves  its  execution  he  makes  out  a  prima  faoie  right  of 
recovery  and  is  not  bound  to  fortify  his  title  to  the  note 
beyond  the  presumption  when  the  defense  is  an  entire 
fiUlure  of  consideration  and  the  defendant  fltils  in  such 
defense. 

2.  The  defendant  executed  his  negotiable  note  in  part  pay- 
ment for  a  printing  press,  and,  having  used  it  for  several 
months  in  the  precise  kind  of  work  for  which  it  was  pur- 
chased,  he  «Kchanged  it  for  another  machine,  realizing  for 
the  press  more  than  he  was  to  pay  for  it.  He  only  com- 
plained that  it  would  not  do  the  work  so  well  and  so  ad- 
vantageously as  the  vendor  represented.  Held,  that  the 
defendant*s  claim  came  far  short  of  the  defense  of  an  en- 
tire fldlure  of  consideration. 

Assampsit  upon  two  promissonr  notes. 
Trial  by  Jury,  March  term,  1887.    Rutland 
,  l%it,  J.,  presiding.   Verdict  directed  for 


CJounty, 
the  plamtifif. 


Affirmed. 


Statement  op  the  Oabe. 

The  plaintifif  introduced  the  notes  in  evidence 
and  rested.  The  defendant  then  introduced 
evidence  tending  to  show  that  prior  to  Decem- 
ber 1,  1883,  he  Sad  made  a  contract  with  the 
Qood Willie- W^man  Go.,  of  Boston,  Mass.,  to 
purchase  of  said  company  a  printing  press  known 
as  a  No.  2  Whitlock  press ;  that  by  the  contract 
the  defendant  was  to  turn  in  toward  said  press 
one  old  Hoe  press  at  |650  and  a  horse  and  other 
merchandise  at  |200,  and  that  said  Gk>odwillie- 
Wyman  Co.  took  said  property  to  Boston ;  that 
during  the  interval  between  the  time  of  said 
contract  and  the  time  when  said  company  could 
flimish  the  press  sold  the  Goodwillie-Wyman 
Co.  undertook  to  set  up  in  the  defendant's  office 
in  Rutland  a  No.  1  Whitlock  press,  for  the  use 
of  the  defendant^  until  they  could  deliver  and 
set  up  the  press  sold ;  that  a  man  was  sent  from 
Boston  to  set  up  the  press  sent  up  for  temporary 
use.  and  while  he  was  at  work  on  said  press, 
ana  some  time  after  December  1,  1883,  he 
was  ordered  to  return  home,  as  said  QoodwiUie- 
Wyman  Co.  had  failed  in  business.  The  press 
was  set  up,  but  was  not  so  as  to  work,  ana  was 
not  in  condition  to  indicate  whether  it  would 
work  successfrilly  or  not. 

The  defendant's  testimony  farther  tended  to 
show  that  when  this  notice  was  received  that 
the  Qoodwillie-Wyman  Co.  had  &iled  the  de- 
fendant went  to  Boston  to  try  to  save  the  prop- 
erty that  he  had  delivered  to 'the  Qoodwillie- 
Wyman  Co.  on  said  contract,  and  while  there 
he  made  a  contract  for  thepress  then  standing 
in  his  office  in  Rutland.  Tne  defendant  then 
introduced  a  copy  of  a  written  order  signed  by 
him  for  said  No.  1  press,  and  testified  that^  at 
the  time  of  making  said  contract,  the  president 
of  said  Goodwillie-Wyman  Co.  represented  to 
the  defendant  that  said  press  would  do  any 
work  any  two-roller  prinune  press  would  do 
and  would  run  at  the  speed  of  one  thousand  im- 
pressions per  hour ;  that,  as  pslrt  of  this  con- 
tract, the  aefendant  executed  the  two  notes  in 
sui^  and  that  the  other  property  named  in  said 
order  was  the  same  property  delivered  as  afore- 
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said  under  the  first  above-named  contract,  and 
that  said  first  contract  was  rescinded  at  the 
time  of  making  this  last  contract. 

The  Evidence  of  the  defendant  ftirther  tended 
to  prove  that  the  press  purchased  by  this  last 
contract  was  deficient  in  all  the  essential  work- 
ing qualities  of  a  printing  press  ;  that  the  bed, 
.which  should  be  perfectly  true,  was  uneven : 
that  the  cylinder  was  uneven  and  sprung ;  that 
the  delivery  of  printed  sheets  would  not  work 
with  the  other  parts,  and  that  the  ink-fountain 
was  entirely  useless,  and  that,  as  a  printing 
press,  it  was  entirely  worthless  and  of  no  value. 

The  defendant  testified,  on  cross-examination, 
that  said  press  was  of  no  value  as  a  printing 
press,  but  that  he  kept  it  in  his  ofltce  for  nine 
or  ten  months  and  used  it  more  or  less  in  his 
business ;  but  that  the  extra  help  and  expense 
of  running  it  and  the  inferior  character  of  the 
work  it  would  perform  rendered  it  of  no  value 
as  a  printing  press.  Among  other  witnesses 
the  defendant  called  the  foreman  of  his  ofiice. 
who  testified  to  the  condition  of  the  press,  and 
that  it  was  of  no  value  as  a  printing  press,  but, 
on  cross-examination,  said  it  would  be  of  some 
value  in  a  country  office  for  ordinary  small 
coarse  work,  like  auction  bills,  but  was  of  no 
value  to  defendant 

The  defendant  also  introduced  evidence  that 
one  Geor^  H.  Robinson,  of  New  York,  was  a 
stockholder  and  director  of  the  Goodwillie-Wjr- 
man  Co.  up  to  or  about  to  the  time  of  its  fkil- 
ure,  and  that  he  had  advanced  money  to  the 
company  from  time  to  time,  and  that  all  the 
property  turned  in  by  the  defendant  for  said 

C3S  and  these  two  notes  did  not  go  into  the 
ds  of  the  receiver  of  said  company,  but  all 
went  into  the  hands  of  said  Robinson,  and  that 
said  Robinson  paid  no  value  for  them  except  he 
applied  them  upon  the  indebtedness  of  the  com- 
pany to  him.  The  defendant  also  claimed  from 
the  depositions  of  the  plain tifi"  and  of  said  Rob- 
inson, which  are  referred  to.  that  the  plaintiff 
paid  no  value  for  said  notes,  out  received  them 
asagratuiW  from  said  Robinson  along  time 
after  one  of  them  was  due. 

Judge  Powers  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  assumpsit  upon  two  notes 
made  payable  to  the  order  of  the  Goodwillie- 
Wyman  Co.  The  defense  is  an  entire  foilure  of 
consideration. 

When  the  plaintiff  produced  the  notes  in 
court  and  proved  their  execution  he  made  out 
a  prima  fade  right  of  recovery.  The  holder  of 
negotiable  paper  is  presumed  in  the  first  in- 
st^ice  to  be  a  bona  fide  holder. 

If  the  defendant  offers  evidence  tending  to 
prove  fraud  in  obtaining  the  note  or  an  entire 
milure  of  consideration  for  it  between  the  origi- 
nal parties  the  burden  of  proof  is  thereby  cast 
upon  the  plaintiff  to  show  that  he  was  an  inno- 
cent purchaser  for  value  of  the  notes  while  they 
were  current.  This  burden,  however,  is  not 
cast  upon  the  plaintiff  until  the  consideration  is 
impeached  by  the  defendant  Hence  no  in- 
quiry into  the  title  of  Robinson  or  the  plaintiff 
is  demanded  until  it  is  made  necessary  by  the 
state  of  defendant's  case. 

This  case  is  quite  unlike  Cragin  v.  Fowler,  34 
Vt,  326,  and  Clough  v.  Patrick,  37  Vt,  421,  cited 


by  defendant  In  those  cases  the  thing  pur- 
chased had  no  value  whatever.  The  rule  was 
stated  by  Judge  Pierpoint,  in  Cragin's  case,  as 
follows :  "The  party  has  the  right  to  that  for 
whi<^  he  bargained,  substantially  ;  and  it  most 
be  of  some  value  or  he  is  not  bound  to  pay  for 
it" 

If  the  article  bought  does  not  ftiUy  come  up 
to  the  representations  of  the  vendor,  but  still  is 
an  article  of  the  kind  bargained  for  and  will 

Serform  the  work  for  which  it  is  designed, 
lough  less  Efficiently  than  represented,  the 
purchaser  in  a  proper  case  may  have  his  action 
for  deceit  or  false  warranty.  But  this  comes  far 
short  of  the  elements  essential  to  the  defense  of 
an  entire  feilure  of  consideration. 

In  Cragin's  case  the  machine  was  bought  as 
and  for  a  machine  to  be  operated  by  horse-power. 
It  could  not  be  operated  at  all  by  that  power. 
If  this  press  had  been  bought  as  and  for  a  steam- 

gower  press,  but  could  Be  operated  only  by 
and-power,  the  case  would  be  parallel  wim 
Cragin's  case.  The  press,  however,  worked  in 
the  manner  contemplated  by  the  purchaser; 
and  he  only  complains  that  it  will  not  do  the 
work  contemplated  so  well  and  so  advantage- 
ously as  the  vendor  represented. 

The  defendant  used  It  for  several  months, 
doing  the  precise  kind  of  work  for  which  it  was 
purchased,  though  it  came  short  of  his  expecta- 
tions, and  finally  exchanged  it  for  another  ma- 
chine, realizing  in  exchange  more  for  the  press 
than  he  was  to  pay  for  it.  It  would  seem  rather 
novel  to  hold  that  a  purchaser  who  gets  his 
money  back  for  an  article  he  buys  can  daim 
that  he  received  no  value.  The  defendant's 
own  testimony  disclosed  this  state  of  foots; 
hence  no  duty  was  cast  upon  the  plaintiff  to 
fortify  his  title  to  the  notes  beyond  the  pre- 
sumption arising  from  his  holding  them. 


Book  Review. 


Federal  Decisloiis.  Cases  Argaed  and  Determined  in  the 
Supreme,  Circuit,  and  District  Courts  of  the  United  States. 
Arranged  by  William  G.  Myer.  Vol.  XXI.  Published  by 
The  Gilbert  Book  Company,  St.  Louis,  Mo. 

The  960  pages  of  this  volume  are  devoted  ex- 
clusively to  me  subject  of  land  and  land  titles. 
The  eclitor  is  the  well-known  author,  Leonard 
A.  Jones,  esq.,  of  Boston,  which  is  ample  goar- 
an^  that  nothing  has  been  left  undone  in  the 
endeavor  to  produce  a  work  of  authority. 
Under  the  general  head  Mr.  Jones  has  arranged 
the  decisions  in  the  following  order:  1,  those 
which  relate  to  the  public  lands  of  the  United 
States ;  2,  those  which  relate  to  the  public  lands 
of  the  States ;  3,  those  which  relate  to  private 
lands  and  estates  therein ;  4,  those  which  relate 
to  vendor  and  purchaser ;  5,  those  which  relate 
to  actions  for  the  recovery  of  possession  of  lands. 
These  general  subdivisions  are  ftirther  subdi- 
vided until  the  subject  is  minutely  analyzed. 
This  is  as  valuable,  if  not  the  most  v^nable, 
volume  of  the  series  and  adds  to  the  reputation 
of  publisher,  editor,  and  manager. 


Equity  can  enjoin  the  commission  of  a  con- 
tinuous trespass.— Salem  0.  P.  M.  Co.  v.  Stayton 
W.  D.  &  C.  Co.,  U.  S.  0.  C.  (Oreg.),  Dec  19, 1887. 
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THE  COURTS. 


Supreme  Conrt  of  the  District  of  Columbia. 

IN  EQUITY.— New  Suite. 

June  4. 
1UB6.  James  F.  Shea  ▼.  Sallie  Shea  et  aL    To  appoint  a 
trustee  to  sell  part  lot.    Com.  sol.,  M.  J.  Ck>lbert. 

June  5. 
lim.  Lndxida  M.  Gassaway.  alleged  lonatic.  upon  petition 
of  Oceania  Qassaway.    Appointment  of  committee.    Ck>m. 
sol.,  J.  H.  Smith. 

11187.  Stephen  H.  Brown,  alleged  Innatic,  upon  petition  of 
Mt^rgt.  Brown.  To  i^point  committee.  Com.  sol.,  P.  E. 
Dye. 

1118&  Sarah  J.  Forrest  v.  Edw.  Forrest.  For  divorce.  Com. 
GoL,  C  Carrington. 

Jnne6. 

11188.  Onasie  B.  Cox  ▼.  Eugene  B.  Cox.  For  divorce.  Com. 
soL,  C.  S.  Wilson. 

1119fK  Bdward  Devlin  v.  The  German-American  Fire  In- 
sniBXMse  Co.  et  al.    For  new  trustee.    Com.  sol.,  H.  H.  Wells, 

if- 

lllfll.  Clara  A.  Beale  v.  Edw.  M.  Beale.  For  divorce.  Com. 
0oL,  C.  Carrington. 

June?. 

11192.  Beinamin  Davis  et  aL  v.  Joseph  Gamble  and  wife  et 
aL    Com.  sols.,  Twombley,  Wilmarth  and  Storrs. 

Junes. 

11193.  Charles  Baker  v.  Mary  Ann  Baker.  For  divorce. 
Com.  soL,  F.  W.  Jones. 

11194.  Annioe  Sammons,  infant,  upon  petition  of  Joseph 
H.  Sammons.  To  appoint  a  guardian.  Com.  sol.,  E.  A. 
Newman. 

U196.  Albert  W.  Thorn  v.  Sarah  8.  Thorn.  For  divorce. 
Com.  sol.,  C  Carrington. 

June  9. 
U196.  Ban]  S.  Henkle  y.  George  B.  Wilson  et  al.    For  re- 
)  of  trust  and  to  quiet  title.    Com.  sol.,  W.  J.  Miller. 


CIRCUIT  COURT.— New  Suits  at  Law. 

June  6. 

S871S.  Lewis  J.  Davis  et  al.  v.  Albert  C.  Stevens  et  sL 
Note,  $1,900.    Plfb  aUys,  Camsi  &  Miller. 

June  6. 

28T98.  George  M.  Barker  v.  Abram  F.  Barker.  Note,  $100. 
FttBsattys,  Same. 

28727.  William  Mayse  v.  Anna  C.  Meier.  Judgment  of  Jus- 
tice Strider,  |S2.fiO. 

28728.  David  Walker  et  al.  v.  Frank  H.  TrusdeU  et  al. 
Note,  $400.    PUEi  attys,  Carusi  &  Miller  and  WUmarth. 

June?. 

28729.  Oeorgiana  F.  Miles  v.  Lester  A.  Bartlett.  Note, 
#4,000.    PUBi  attys,  Edwards  3t  Barnard. 

28780.  Marvin  Eastwood  v.  Benjamin  Cooley.  Note,  |150. 
Plfb  attys,  Newton  A  Lavender. 

28781.  George  W.  Warfield  et  aL  v.  Joseph  C.  Lee.  Notes, 
fTOO.    Plilh  a%,  F.  T.  Brownincr. 

28783.  James  B.  Lambie  v.  Edward  Caverly.  Note  and  ao- 
ooont,  1377.85.    PIASb  attys,  McKenney  and  AtLee. 


£egal  Notices. 


R1FI.B20.    •   •   • 


Rule  of  Court. 

Heriqfier  aH  nottcea  which  relate  to 


proceedings  in  the  Supreme  Cburt  of  the  DUtriet  of  CblumMo, 
the  pubUMiion  of  iehieh  ie  required  by  Imo  or  by  rules  of 
Ootwt,  or  by  any  order  of  Court,  ahall  be  published  in  Thb 
WAflBoroTOH  Law  Rspobter,  during  the  time  required  by 
law,  tf»  (tddMon  to  any  other  peepers  wlUeh  may  be  speoicMy 
ordered  or  which  may  be  selected  by  the  parties. 


Cegol  Notirea. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  Testamentary  on  the  personal  estate  of  Eliza  S.  Ray, 
late  of  the  District  or  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  24th  day  of  May 
next ;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  our  bands  this  24th  day  of  May,  1888. 
EDWARD  F.  QUALTROTJGH, 
ROSS  LESLIE  RAY,  1901  F  St.  n.  w.. 
Executors. 

24    John  Selden,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Mabtl  Howell  et  al. ) 

V.  [in  Equity.    10717. 

SmimI  0.  Muir.  ) 
It  is,  by  the  Court,  this  12th  day  of  June,  A.  D.  1888,  ordered 
that  vhe  offer  to  purchase  the  real  estate  in  said  case  men- 
tJoned.  made  by  Alfred  Richards,  and  reported  by  L.  Cabell 
wnHanruion,  Trustee,  be,  and  the  same  is  hereby,  ratified  and 
conflrmed,  unless  cause  to  the  contrary  thereof  be  shown  on 
or  before  the  18th  day  of  July,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Washing- 
ion  Law  Reporter  once  a  week  for  three  successive  wee& 
before  the  13th  day  of  July,  A.  D.  1888. 
The  report  states  the  amount  offered  to  be  82,600. 

E.  F.  BINGHAM,  Chief  Justice. 
A  true  copy.    Test:  R.  J.  Mkigs,  Clerk. 

84  3y  H.  W.  HoDQBS,  Ass^t  aerk. 


THIS  IS  TO  GIVE  NOTICE 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  frt»m  the  Supreme  Court  of  the  District  ot 
Columbia,  holding  a  Special  Term  for  Orphans'  Court  busi- 
ness. Letters  Testamentary  on  the  personal  estate  of  John 
Lippert,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  1st  day  of  June 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  1st  day  of  June,  1888. 

MAGDALENA  LIPPERT,  Ex*x, 
Alley  between  G  and  H  and  6th  and  7th  sts.  n.  e. 

JM   No.  8088.    Ad.  D.14.    Chapin  Brown,  Proctor^ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  11th  day  of  June,  1888. 
William  H.  H.  Gorham     ) 

V.  {No.  11079.    Eq.  Docket  28. 

Henry  H.Dudley, jr., etaL) 
On  motion  of  the  plaintiff,  by  Mr.  J.  J.  Darlington,  his 
solicitor,  it  is  ordered  that  the  defendant,  Henry  H.  Dudley, 
jr.,  cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day ;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  aefault. 

The  object  of  this  suit  is  to  substitute  a  trustee  to  release  sub- 
lot  54,  sq.  361,  in  the  city  of  Washington,  D.  C,  from  a  deed  of 
trust,  recorded  in  liber  No.  850,  fol.  415,  to  Henry  A.  Duncan- 
son  and  Henry  H.  Dudley,  trustees,  both  deceased,  on  ground 
that  the  indebtedness  secured  has  been  paid. 
By  the  Court.  W.  S.  COX,  Justice,  &c. 

True  copy.    Test :  R.  J.  Mbios,  Clerk,  &c. 

24  By  M.  A.  Clancy,  Ass^  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  June,  1888. 

J.  Stanley  Brown  et  al.  ) 

V.  >  No.  11180.    Eq.  Docket  No.  28. 

Harriet  Abbot.        ) 

On  motion  of  the  plaintifib,  by  Mr.  J.  H.  Ralston,  their  so- 
licitor, it  is  ordered  that  the  defendant,  Harriet  AbDot,  cause 
her  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  days  after  this  day :  otherwise  the 
cause  will  be  pro<^eded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  declare  deed  to  Harriet  Abbot, 
recorded  in  liber  1268,  folio  808,  Ac.,  of  the  land  records  of 
the  District  of  Columbia,  a  cloud  upon  title  to  so  much  of 
lot  29,  S.  P.  Brown's  subdivision  of  Mt.  Pleasant  as  is  claimed 
by  plaintiffs  herein  and  specifically  described  in  bill  of  com- 
plainant herein,  and  for  u^unction.  &c 

By  the  Court.  _      W.  S.  COX,  Justice,  Ac. 

True  copy.    Test: 
_  24 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

June  8th,  1888. 

In  the  matter  of  the  estate  of  Jackson  Lackey. 

Application  for  Letters  of  Administration  on  the  estate  of 
the  said  deceased  has  this  day  been  made  by  John  W.  Msjor 
and  others,  who  pray  that  such  letters  may  be  granted  to 
James  S.  Edwards. 

All  persons  interested  are  hereby  notified  to  appear  In  this 
Court  on  Friday,  the  29th  day  of  June  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Court.      W.  S.  COX,  Justice. 

Test :  DORSET  CL  AGETT,  Register  of  Wills. 

24   Edwards  &  Barnard*  Proctors. 


R.  J.  Mmas,  Clerk,  &c. 
By  M.  A.  Clancy,  Ass't  Clerk. 
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tt%al  Noticed. 


TETre  18  TO  GIVE  NOTIOK 

That  tbe  rabscriber,  of  the  District  of  Oolombia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Ck>lambia, 
holding  a  Special  Term  for  Orphans*  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Obedience  Hc- 
Kenney,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havins  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subeoiber,  on  or  before  the  ith  day  of  June  next: 
they  may  otherwise  by  law  be  excluded  from  all  benefit  ot 
the  said  estate. 

Given  under  my  hand  this  ith  day  of  June,  1886. 

C.  C.  McKENNET,  Adm*r,  321  O  st.  s.  e. 

24    No.  8111.    Ad.  D.  14.    E.  A.  Newman,  Proctor.        


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  June,  1888. 
Mary  Berry    ) 


Franklin  Bern. ) 


No.11161.    Eq.  Docket  28. 


On  motion  of  the  plaintiff,  by  Mr.  B.  F.  Leighton.  her 
solicitor,  it  is  ordered  that  the  defendant,  Franklin  Berry, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day :  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  vinculo  mat- 
rimonii from  the  defendant  on  the  grounds  of  cruelty  and 
deecortion. 

By  the  Court.  W.  S.  COX,  Justice,  Ac 

True  copy.   Test:  B.  J.  Mmos,  Clera,  Ac. 

84 By  M.  A.  Clancy,  As8*t  Clerk. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Edward  Parker, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  havinr  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subeoribers,  on  or  before  the  9th  day  of  June 
next;  they  may  otherwise  by  law  be  excluded  fix>m  all  bene- 
fit of  the  said  estate. 

Given  under  our  hands  this  8th  day  of  June,  1888. 

CABBIE  V.  PABKEIi,  471  H  St.  s.  w., 
C.  C.  MEADOB,  906  13th  St.  n.  w., 

Fitnam  A  Soaggs,  Proctors.  Administrators. 

24    No.  8116.    Ad.  D.14. 


THI8  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from,  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Winiam 
T.  Ware,  hOe  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  4th  di^  of  May  next : 
they  may  otherwise  by  law  be  excluded  ttom.  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  4th  day  of  May,  1888. 

HUMPHBEY  H  WABE,  Adm*r,  609  B  st.  s.  e. 

Irving  Williamson  and  Campbell  Carrington,  Proctors. 

24    No.  8080.    Ad.  D.  14. 

THI8  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  T%rm  for  Orphans*  Court  business,  Letters 
of  Administoation  c.  t.  a.  on  the  personal  estate  of  Samuel 
H.  Giety,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  June 
next ;  they  may  otherwise  by  law  be  excluded  flrom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  11th  day  of  June,  1888. 

24 CALDEBON  CABLISLE,  Adm'r  c.  t.  a. 

IN  THE  SUPREME  COURT  OF  .THE  DISTRICT  OF  COLUMBIA. 
Haroaret  Walker  etal.  ) 

V.  }  No.  11,064.    Eq.  Docket  28. 

UUIe  H.  Walker  et  al.  ) 

The  Trustee,  William  W.  Boarman.  appointed  in  this 
cause,  having  reported  the  sale  of  sub-lot  2S  (of  the  subdivi- 
sion of  W.  T.  walker  et  alO»  in  square  two  hundred  and 
ninety-seven  (297),  to  James  w.  Yates,  for  the  sum  of  t2,680 
cash,  it  Ib  thereupon,  this  29th  day  of  May^  A.  D.  1888,  ordered 
that  said  sale  be  finally  ratified  and  confirmed,  unless  cause 
to  the  contrary  be  shown  on  or  before  the  29th  day  of  June, 
A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Beporter  once  a  week  for  three  successive  weeks 
before  said  last-named  day.  W.  S.  COX,  J. 

A  true  copy.    Test :  B.  J.  Mmos,  Clerk. 

22  By  H.  W.  Hodges,  Ass*t  Clerk. 


IDegol  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUHBUL 

Holding  a  Spedal  Term  for  Orphans'  Court  Business. 

June  2d,  1888. 

In  the  case  of  Henry  J.  Gross,  Administrator  of  Frances 
Frantrkee,  deceased,  the  Administrator  aforesaid  has.  witb 
the  approval  of  the  Court,  appointed  Friday,  the  2ad  oay  of 
Junei^  A.  D.  1888.  at  11  o'clock  a.  m.,  for  makmg  payment  and 
distribution  under  the  Court's  direction  and  controLwhen  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in 
penon  or  by  agent  or  attorney  duly  authorized^  with  th^ 
claims  against  the  estate  properly  vouched ;  otnendse  the 
Administrator  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Beporter  fffevioiis 
to  the  said  day. 

Test :  DOB8ET  CLAGETT,  Begister  ot  Wills. 

28    NO.S788.    Ad.  D.  18.    Jesse  H.  Wilson,  Proctor. 

THIS  18  TO  GIVE  NOTICE 

That  the  subscriber,  of  the  District  of  Columbia,  hath  oIk 
tained  fh>m  the  Supreme  Court  of  the  District  of  OolumUa, 
holding  a  Special  Term  fbr  Orphans'  Court  Business,  Lettem 
of  Administration  on  the  penonal  estate  of  Themas  Hamp- 
sen.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  samn,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  dsy  of  Bfay 
next ;  they  may  otherwise  by  law  be  excluded  tcom  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  26th  day  of  May,  1888. 

MABTHA  B.  HAMPSON,  Adm*x, 

U.  S.  Geological  Survey. 

28    No.  8102.    Ad.  D.14.    S.  B.  Bond,  Proctor. 


.  No.  10688. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Albert W.Baonam  etal.) 

vT  ^Eq.  ] 

Peter  L.  Bagnam  et  al. ) 
It  appearing  to  the  Court  that  no  objection  has  been  made 
to  the  order  nisi  passed  herein  on  the  ad  day>of  May,  A.  D. 
1888,  but  that  publication  has  not  been  made  as  provided  by 
said  order,  it  is  f\irther  ordered,  this  6th  day  of  June,  1888, 
that  the  sale  reported  by  the  Trustee  be  ratified  and  con- 
firmed, unless  cause  to  the  contraiy  be  shown  on  or  before 
the  2l8t  dur  of  June,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Beporter  once  a  week  for  three  weeks  befbre 
siOd  21st  day  of  June,  A.  D.  1888. 

W.  S.  COX,  J. 
A  true  copy.    Test :  B.  J.  Mmos,  Clerk. 

23  By  M.  A.  Clamoy.  Ass*t  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  flnom  the  Supreme  Court  of  the  District  of  Oolnmbia, 
holding  a  Special  Twm  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Mary  Ann  Jolmteii, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2d  day  of  March 
next;  they  may  otherwise  by  law  be  excluded  tmrn  all  ben»> 
fit  ofthe  said  estate. 

Given  under  my  hand  this  2d  day  of  March,  1888. 

CABOUNB  JOHNSON,  Ez*r, 
1019  L  St.  n.  w.,  Washington,  D.  C 

28.    No.  2919.    Ad.D.18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  fbr  Orphans'  Court  Business. 
June  6th,  1888. 

In  the  matter  of  the  estate  of  Robert  E.  Moort,  late  of  the 
District  of  Columbia,  deceased. 

Application  fbr  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  of  Administration  c.  t.  a.  on  the  estate 
of  the  said  deceased  has  this  day  been  made  by  Carlotta  M. 
Moore. 

All  persons  interested  are  herebv  notified  to  appear  in  this 
Court  on  Friday,  the  15th  day  or  June  next,  at  11  o'dook 
a.  m.,  to  show  cause  why  the  said  Will  shouldf  not  be  proved 
and  admitted  to  Probate  and  Letters  of  Administration  c 
t.  a.  on  the  estate  of  the  said  deceased  should  not  issue  ss 
prayed. 

Provided  a  copy  of  this  order  be  published  once  in  the 
Washington  Law  Beporter  and  three  times  in  the  Washings 
ton  Critic  previous  to  the  said  day. 

By  the  Court.  W.  S,  COX,  Justice. 

Test :  DOBSET  CLAGETT,  Begister  of  Wnis. 

28   No.  8078.   Ad.  D.14.    Wm.  F.  Blattingly,  Proctor. 
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THZB  18  TO  GIVE  NOTICE, 

That  the  subBcriber,  of  Waahinffton,  D.  C,  hath  ob- 
tahied  from  the  Supreme  Ck>iirt  of  the  Disbrict  of  Colom- 
bia, holding  a  Special  Term  for  Orphans*  Coort  bosinoss. 
Letters  Testamentary  on  the  personal  estate  of  Ezekiel  B. 
EWstt,  late  of  the  District  of  Columbia,  deceased. 

AH  peisons  havinff  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  vnbecriber,  on  or  before  the  4th  day  of  June 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  4th  day  of  June,  1888. 
_» LUCRETIA  ANN  ELLIOTT,  1210  G  st.  n.  w. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
WifflMi  Bimey  ) 

▼.  VNo.  10977.    Equity. 

Uriah  H.Pahiteretal.f 

On  consideraiion  of  the  report  of  the  tmstees  for  sale  in 
this  cause,  it  is,  this  28th  day  of  May,  18^  ordered  that  the 
sale  of  lot  20,  square  633,  to  Ida  U.  Marshall,  at  the  price  of 
tl.82^  per  square  foot,  be  confirmed,  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  29th  day  of  June,  1888 ;  and 
it  is  fttrther  ordered  that  the  offer  of  said  Ida  U.  Marshall  to 
purchase  at  the  price  of  |1.92K  per  square  foot  lot  10  and  the 
west  fire  feet  front  on  B  street  of  lot  18  in  place  of  lot  22,  bid 
fbr  by  her  at  the  auction  sale  held  by  said  trustees,  be  ac^ 
cepted  by  said  trustees,  and  such  sale  will  be  confirmed,  un- 
less cause  to  the  contrary  be  shown  on  or  before  said  2eth 
day  of  June  next. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Beporter  once  a  week  for  three  weeks  before 

W.  8.  COX,  Justice. 
A  true  copy.   Test :  B.  J.  Mmos,  Clerk. 

__2J By  M.  A.  Clancy,  Ass*t  Clerk. 

THJ3  18  TO  GIVB  NOTICE. 

That  Uie  subscribers,  of  the  District  of  Columbia,  hhve 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  TedLamentary  on  the  personia  estate  of  Eliza  S.  Ray, 
hue  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
herelyy  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscribers,  on  or  before  the  24th  day  of  May 
next ;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  our  hands  Uiis  24th  day  of  May,  1888. 
BDWABD  F.  MALTBOUGH, 
BOSS  LESLIE  BAY,  1901  P  st.  n.  w.. 
Executors. 

22   John  Selden,  Proctor. 


£egai  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


:} 


No.  10017.    Eq.  Doc27. 


The  Trustee,  Tallmadge  A.  Lambert,  appointed  in  this 
cause,  having  reported  the  sale  of  the  following  property,  to 
wit,  lot  lettered  ^*A'*  of  D.  A.  Gardiner's  subdivision  of  cer- 
tain lots  In  sqiiare  numbered  214,  in  the  dty  of  Washington, 
in  said  District,  containing  about  2,004>^  square  feet,  to 
James  T.  Bradford,  at  and  for  the  sum  of  one  dollar  and  fifty 
cents  per  square  foot,  it  is  therefore,  this  26th  day  of  May. 
A.  D.  1888,  ordered  that  said  sale  be  finally  raufied  and 
confirmed,  unless  cause  to  the  contrary  be  shown  on  or  be- 
fore the  98th  day  of  Juucl  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Beporter  once  a  week  for  three  successive  weeks 
before  said  last-named  date. 

The  sale  aggregates  $3,006.75. 

^^  W.  S.  COX  J. 

A  true  copy.   Test:  B.  J.  Mbigs^  Clerk, 

22 By  L.  P.  Williams,  Ass*t  Clerk. 

THIS  18  TO  GIVE  NOTICE 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  fW>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
TtestamentaJTon  the  personal  estate  of  Elizabeth  Lowe,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscribers,  on  or  before  the  17th  day  of  May 
next ;  they  may  otherwise  by  law  be  excluded  fi-om  all  benefit 
ofthe  said  estate. 

Given  under  our  hands  this  17th  day  of  Ifay,  1888. 

SUSAN  B.  LATIMEB, 
ANNIE  J.  ADAMS, 

Executrices. 

22   No.  3076.   Ad.D.14.    Mason  N.  Biohardaon,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  in  Equity. 
John  Gtorge  Henry  et  al. ) 

V.  y  Equity  No.  11037. 

Sophia  Bouvet  et  al.     ) 

Julius  A.  Maedel,  the  Trustee  appointed  by  the  decree  of 
Court  in  this  cause  to  sell  the  property  involved  therein,  be- 
ing part  of  lot  number  eight  (8)  in  square  481,  beginning  for 
the  same  on  the  line  of  Sixth  street  west  at  the  distance  of 
forty  (40)  feet  south  from  the  northwest  comer  of  said  lot 
and  running  thence  south  twenty  (20)  feet,  thence  due  east 
98  feet  and  4K  inches,  thence  north  20  feet,  and  thence  west 
93  feet  and  4>^inches  to  the  place  of  beginning ;  also  parts  of 
I6ts  21  and  22,  in  Bichardson's  subdivision  of  lots  in  the 
square  numbered  and  described  as  square  west  of  square 
553j  beginning  for  the  same  at  a  point  in  the  west  line  of 
Third  street  west  forty-two  (42)  feet  south  from  the  northeast 
comer  of  lot  numbered  19  in  said  sulxlivision,  and  run- 
ning thence  south  with  the  west  line  of  said  street  16.97  feet, 
thence  west  63.73  feet  to  an  alley,  thence  northwesterly  with 
the  east  line  of  said  alley  18.97  feet,  and  thence  easterly  64.97 
feet  to  the  place  of  beginning,  in  the  city  of  Washington,  Dis- 
trict of  Columbia— having  reported  that  he  has  sold  the  said 
proper^,  pursuant  to  notice,  at  public  auction,  the  aforesaid 
part  of  lot  8  in  square  481,  to  Mrs.  Auguste  Belter,  for  the  sum 
of  thirty-three  hundred  and  fifty  dollars  ($3,860.00),  and  the 
aforesaid  parts  of  lots  21  and  22  m  square  west  of  square  658 
to  Joshua  B.  Devan,  for  the  sum  of  twelve  hunted  and 
thirty  dollars(  $1,230),  and  that  the  purchasers  have  complied 
with  the  terms  of  sale,  it  is,  this  28th  day  of  May,  A.  D.  1888, 
ordered,  adjudged,  and  decreed  that  said  sale  be,  and  the 
same  hereby  is,  ratified  and  confirmed,  unless  cause  to  the 
contrary  be  shown  on  or  before  the  aoth  day  of  June,  A.  D. 
1888. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  successive  weeks  in  the  Washington  Law  Beporter  be- 
fore said  26th  day  of  June,  A.  D.  1888. 

W.  S.  COX  J. 

A  trae  copy.    Test :  B.  J.  Mmos,  Clerk,  &c. 

22     By  H.  W.  Hodgbs,  Ass't  aerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

June  1st,  1888. 

In  the  case  of  Hattersly  W.  Talbott,  Executor  of  Joseph  H. 
Bradley,  deceased,  the  Executor  aforesaid  has,  with  the  ap- 
proval of  the  Court,  appointed  Fridivy  i  the  22d  day  of  June.  A. 
D.  1888,  at  11  o'clock  a.  m.,  for  making  pajrment  and  distri- 
bution, under  the  Court's  direction  and  control ;  when  and 
where  all  creditors  and  persons  entitied  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in 


person  or  by  agent  or  attorney  duly' authorized,  with  their 
claims  against  the  estate  properlv  vouched;  otherwi»     ' 
Executor  will  take  the  benefit  ofthe  law  against  them. 


Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Beporter  previous  to 
the  said  day. 

Test :  DOBSEY  CLAGBTT,  Begister  of  Wills. 

28    No.  2706.      Ad.  D.  18. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Mary  Bryerly, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  day  of  May 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene* 
fit  of  the  said  estate. 

Qiven  under  my  hand  this  26th  day  of  May,  1888. 

MABVTN  EASTWOOD,  Ex'r,  No.  626  E  st.  n.  w. 

22    No.  8061.    Ad.  D.  14.    Wm.  P.  Bell,  Proctor. 

THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  Baltimore,  Maryland,  hath  ob- 
tained from  the  Supreme  Court  ofthe  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  Mary  A.  Ginon,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  28d  day  of  May 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  23d  day  of  May,  1888. 

JOSEPH  BOWES,  Ex'r, 
1706  Bolton  St.,  Baltunore,  Md. 

22   No.  2610.    Ad.D.18.    L  O.  Kimball,  Proctor. 
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THIS  13  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  CTolumbla,  hath 
obtained  f^m  the  Supreme  Ck>art  of  the  District  of  Oolum- 
bia,  holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  John  A.  Graham, 
late  of  the  District  of  Ck>lumbia,  deceased. 

All  persons  havinff  claims  against  the  said  deceased  ar« 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  tne  16th  day  of  May  next : 
they  may  otherwise  by  law  be  excluded  firom  all  benefit  of 
the  said  estate. 

Qiven  under  my  hand  this  16th  day  of  May,  1888. 

WILLIAM  C.  GRAHAM,  Ex'r,  823  13th  st.  n.  w. 

22    No.  8067.    Ad.D.14.    J.  H.  Ralston,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  2d  day  of  May,  1888. 
Emma  Johnson 


hnton       ) 

{No.  11,119.    Equity  Docket  28. 


£egai  Notices. 


John  H.Cook, 

On  motion  of  the  plaintiff  bv  Mr.  Frank  T.  Browning, 
her  solicitor,  it  is  ordered  that  the  defendants,  John  n. 
Cook,  jr..  and  Joseph  T.  Settle,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-da^  occurring  forty 
days  after  this  day ;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

The  object  of  this  suit  is  to  have  the  deed  of  trust  dated  on 
the  8d  day  of  June,  1872,  and  recorded  in  liber  691,  folio  164, 
the  same  having  been  given  by  Emma  Johnson  and  her  hus- 
band to  John  H.  Cook,  sr.,  now  deceased,  as  Trustee  to  se- 
cure defendant  Settle  in  the  sum  of  |250.00  released. 

By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Mmos,  Clerk,  &c. 

21  By  L.  P.  Williams,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

May22d.  1888. 

In  the  case  of  William  W.  Bo3rce  and  Abner  Kingman. 
Executors  of  Ellab  Kingman,  deceased,  the  Executors  aforesaia 
have,  with  the  approval  or  the  Court,  appointed  Friday,  the 
15th  day  of  June,  A.  D.  1888.  at  11  o'clock  a.  m.,  for  making  pay-  * 
ment  and  distribution  under  the  Court's  direction  and  con-  I 
trol ;  when  and  where  all  creditors  and  persons  entitled  to  I 
distributive  shares  (or  legacies)  or  a  residue  are  hereby  noti- 1 
fled  to  attend  in  person  or  by  agent  or  attorney  ditly  author- 
ized, with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  Executors  will  take  the  benefit  of  the  law  | 
a^inst  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for  ' 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

Test :  DORSEY  CLAGETT,  Register  of  Wills,     i 

21    No.  1180.    Ad.  D.  10.  ; 


THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  4>b- 
tained  from  the  Supreme  Court  of  the  District  of  Oolumbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  WIHiam  H.  Scott, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2l8t  day  of  Maj 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Oiven  under  my  hand  this  21st  day  of  May,  1888. 

AMANDA  J.  SCOTT,  Adm'x,  1238  I  st.  s.  e. 

22    No.  8075.    Ad.  D.  14.    H.  T.  Taggart,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 
The  21st  day  of  liay,  1888. 

Cordelia  Skldmore  et  al.) 

v.  [-No.  10,803.    Equity. 

James  Sands  et  al.     } 

On  motion  of  the  plaintifib.  by  Mr.  E.  A.  Newman,  their 
solicitor,  it  is  ordered  that  the  defendant,  John  C.  Sands, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  alter  this  day ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  substitute  Trustees  in  place  of 
William  Bayliss  and  Thaddens  E.  Sands,  both  deceased,  in 
two  certain  deeds  of  trust;  for  decree  adjudging  certain  in- 
debtedness to  have  been  paid,  and  directing  Tniaiee  to  re- 
lease trust  securing  same. 

By  the  Court.  W.  S.  OOX,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Meigs,  Clerk,  &c, 

21 By  L.  P.  Williams.  Aas*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Leonora  J.  Briggt  et  al. ) 

V.  y  No.  10,819.    Equity  Docket  27. 

Ignatius  6.  Combs  et  al. ) 
The  Trustees,  Daniel  O'C.  CaUa^han,  Eugene  Carosi,  and 
James  S.  Edwards,  appointed  in  this  cause,  having  reported 
the  sales  of  the  following  property,  to  wit,  part  of  original 
lot  1,  in  square  461, 604  Pa.  ave.  n.  w.,  unto  Patrick  Moore,  at 
and  for  $28,000:  sub-lot  F, in  square  380,  No.  920  Pa.  ave. n. w.. 
unto  William  H.  COmbs,  at  and  for  $13,?^5.00 ;  part  of  original 
lot  6,  in  square  880,  Nos.  928  and  930  Pa.  ave.  n.  w.,  unto 
David  Leveroneand  Stephen  GatU,  at  and  for  $17,825.00;  sub- 
lot  A,  in  square  849,  No.  1000  Pa.  ave.  n.  w.,  unto  Daniel 
Loughran.  at  and  for  $22,200.00, -part  of  lot  15.  in  square  374, 
No.  918  I  St.  n.  w.,  unto  Charles  G.  Thorn,  at  and  for  $15,360; 
sub-lot  10,  in  square  341,  No.  1124  lOth  st.  n.  w.,  unto  William 
H.  Combs,  as  Trustee  fbr  the  wife  and  children  of  Ignatios 
Q.  Combs,  at  and  for  $5,000 ;  sub-lot  11,  in  square  341,  No.  1128 
lOth  St.  n.  w.,  unto  Myron  M.  Parker,  at  and  for  $5,000 ;  part 
of  Hub-lots  4  and  6,  in  square  344,  No.  810  10th  st.  n.  w»  onto 
Ad^ah  Behrend.  at  and  for  $4,275.00;  the  south  19  feet  10 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  26th  day  of  May,  1888. 

Sarah  M.  Rea  ) 

V.  >  No.  11108.    Equity  Docket. 

Richard  F.  Rea.) 
On  motion  of  the  plaintiff!  by  Mr.  T.  H.  Fitnam,  her  so-  i 
Ucitor,  it  is  ordered  that  the  defendant  cause  his  appearance 
to  be  entered  herein  on  or  before  the  first  rule-day  occurring  < 
forty  days  after  this  day :  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  vinculo 
matrimonii  on  the  ground  of  desertion  for  an  uninterrupted 
period  of  over  six  years. 
By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Teet:  R.  J.  Mbios,  Clerk.  &c. 

22  By  M.  A.  Clancy,  Ass^t  Clerk. 


inches  ot  said  sub-lot,  4  in  square  344,  containing  about  1960 
square  feet,  unto  William  H.  Combs,  at  and  for  $2.17^  m 
square  foot;  and  lot  22,  in  square  16,  unto  Thaddens  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  18th  day  of  May,  1888. 


John  Tynan 

V. 

Mary  Brown 


rynan  ) 

j  No.  11. 
Irown.  3 


129.    Equity  Docket  28. 


On  motion  of  the  plaintifT,  by  Mr.  J.  J.  Darlington,  his 
solicitor,  it  is  ordered  that  the  defendant,  Mary  Brown,  cause 
her  appearance  to  be  entered  herein  on  or  before  the  first 
mle-day  occurring  forty  days  after  this  day ;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  demult. 

The  object  of  this  suit  is  to  divest  title  to  lot  3,  sub.  of  lota 
10,  11,  and  12.  in  square  198,  Washington,  D.  C,  and  vest 
same  in  complaihanL 

By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Teet :  R.  J.  Mmos,  Clerk.  &c. 


21 


By  M.  A.  Clancy,  Ass^t  Clerk, 


Patchin,  Trustee,  at  and  tor  20c.  per  square  foot,  it  is  there- 
upon, this  16th  day  of  May,  A.  D.  (888,  ordered  that  said  sales 
be  finally  ratified  and  confirmed,  unless  cause  to  the  contrary 
be  shown  on  or  before  the  I4tli  day  of  June,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  successive  weeks 
before  said  last-named  day. 

The  sales  aggregate  $116,886.70.  W.  8.  COX,  Justice. 

A  true  copy.    Test :  R.  J.  Mbios,  Clerk. 

21 By  L.  P.  WiLLLMiS,  AaB*t  Qerfc. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Edward  P.  Davit  et  al. ) 

V.  J  Eq.  No.  10267. 

James  S.  Davit  et  al.  ) 

Consolidated. 
James  S.  Davis  et  al.  ) 

V.  {Equity  No.  10576. 

Edward  P.  Davit  et  al.  ) 
George  E.  Hamilton,  Trustee,  having  reported  that  he  has 
sold  the  property  mentioned  in  these  proceedings,  to  wi^ 
sub-lot  leUered  "  L,"  in  square  numbered  four  hundred  snd 
sixty  (460),  to  Samuel  F.  MerrDI,  for  thirty-seven  thousand 
dollars  ($37,000),  it  is  ordered,  this  26th  day  of  May.  A.  D. 
1888,  that  said  sale  be  ratified  and  confirmed,  unless  cause  to 
the  contrary  be  shown  on  or  before  the  26th  day  of  Jane, 
A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Washing- 
ton Law  Reporter  once  a  week  for  three  successive  weeks 
before  said  26th  day  of  June,  1888. 

W.  S.  COX,  J. 
A  true  copy.    Test :  R.  J.  Mbios,  Clerk. 

22  By  M.  A.  CLaNCT»  A8B*t  Clerk. 
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WASHINGTON,  D.  C. 

A  BBBT,  WILLIAM  STONE, 
A                                                            408  Fillh  St  n.  w. 

JOHN    H.   YOORHEBS, 

ATTORNEY-AT-LAW. 
Solicitor  of  Patents  and  Counsel  in  Patent  Cases. 

PRACTICES   BEFORE  THB 

DELL,  W.  PEmCE, 

D                  OawMel  in  Patent  Omms          826  F  St.  n.  w. 

General  Land  Office  and  Court  of  Claims. 
8t  Cloud  Bldg.,  cor.  9th  &  F  Sts.,  Washington,  D.  a     7 

"DLAIR,  JOHN  8., 

D                                                                    1420  P  St.  n.  w. 

BALDWIN,  DAVIDSON  &  WIGHT, 

"nUMONT,  N., 

1/                                                                    629  P  St.  n.  w. 

Attorneys  at  Law,  Solicitors  of  Patents,  and 
Counselors  in  Patent  Caus^, 

PDWAKDS  A  BARNARD, 

ij                                                                 600  5th  St.  n.  w. 

25  Grant  Place,  Washington,  D.  O. 
Established  1859.    Patent  Business  Exclusively.     4 

TLTACKET.  FRANKLIN  H., 

ill                                                                    606  D  St.  n.  w. 

IWational  UniTerdity  Lraw  Scliool. 

CAVILLE,  JAMKS  H., 

O                                                                    1419  P  St.  n.  w. 

Pbbs't,  Hon.  ARTHUR  MAC  ARTHUR, 

Lata  Associate  JoBtice  Supreme  Court  District  of  Columbia 

LECTURERS: 

CALIFORNIA. 

IfoCALLISTER,  WARD,  Jr., 

jjL                           480  Montflromery  St.,  San  Francisco. 

How.  SAM'L  P.  MILLER, 

Associate  Justice  Supreme  Court  U.  S. 

Intematioual  Law. 

Hon.  W.  B.  WEBB. 

COLORADO. 

"TkUNN,  GEORGE, 

U                                                                       Denver. 

Federal  Jurisprudence  and  Practice. 

H.  O.  CLAUGHTON,  Esq. 

Common  Law  Pleading,  Evidence.  Equity  Pleading  and 

Practice,  Commercial,  Maritime,  and  Criminal  Law. 

JAMES  SCHOULER,  Esq. 

Bailments  and  Domestic  Relations. 

EUGENE  CARU8I,  Esq. 

Real  and  Personal  Property,  Contracts,  Negotiable  Instru. 

ments. 

GEORGIA. 

TTARBI£ON  &  GILBERT. 

U                               Gate  City  Bank  BuUding,  Atlanta. 

KANSAS. 

"nOUGLASS,  GEORGE  L., 

1/                                                                          Wichita. 

CHA8.  S.  WHITMAN,  Esq. 
Patent  Law  and  Practice. 
JUDGES  OP  THE  MOOT  COURT : 
EUGENE  CARUSL  Esq.,     1  CHAS.  S.  WHITMAN,  Esq., 
Law  and  Equity  Cases.        |              Patent  Cases. 

School  opens  Oct.  8, 1887.    For  information,  address  C.  W. 
Bushnell,  Treas.,  or  E.  D.  Carusi,  Sec.,  U)06  F  st.  n.  w..  Wash- 
ington,  D.C.                                                                        87 

MINNESOTA. 

TIEATH,  HABTWELL  P., 

U                                                                       St.  Paul. 

NEBRASKA. 

rVPFUTT,  CHARLES, 

V/                                             Paxton  Bnilding,  Omaha. 

Book  and  Job  Printins:. 

OHIO. 

WING,  GEORGE  C, 
T  T                              89  EocUd  Ave.,  Room  8,  Cleveland. 

THE    LAW    REPORTER    COMPANY 
begs  to  inform  the  profession  that  it  has 
recently  added  to  its  plant  a  ftill  supply  of 

Camminioner  of   Beeds,  Kotarj    Pablic    and 
U.  S.  Commissioner^ 

1224  P  St  N.  W.                Washington,  D.  0. 

Attorney  for  Mercantile  Oollectinfif  Agrency . 

ne-w  Job  Type,  new  Presses,  and  every  ap- 
pointment of  a  first  class 

JOB  PRINTING  OFFICE, 

which  will  be  under  the  supervision  of  Mr. 
W.  P.  Roberts,  one  of  the  most  skilftil  and 

BUT^OY'S   JU8XICE, 

|4  per  vol.   For  sale  at  the  Washington  Law  Reporter  Office. 
A  Manual  of  the  Laws  of  the  Dis^ct  of  Colombia,  Arom 
m  otganization,  with  notes  of  decisions  and  references,  by 

CHARLES  S.  BUNDY, 

■OTABT  PUBUO,  U.  8.  OOMMIBSIONHB  AND  JUSTIOB  OP  THB  PBAOB 

458  U.  Av«.      (0pp.  City  HaU)      Washington,  D.  C. 

I^AH  papers  for  record  or  use  in  other  States  should  be 
•<*nowledged  before  a  Commissioner  of  Deeds  in  this  District 
before  beingsent.                                                             88 

€irtistio  Printers  in  this  city.    It  is  therefore 
prepared  to  execute  Briefs,  Records,  Blanks 
and  Books  in  the  higrhest  style  of  the  art. 

The  Company  solicits  the  patronage  of 
the  profession,  and  giiarantees  neat  and 
accurate  work,  promptly  delivered,  at  rea- 
sonable prices. 

Estimates  furnished  on  applioatioDL 
OATIO  M.  OI.,IVER, 
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ValnaMe  Law  Books, 


IN 


GOOD   CONDITION. 


Abbott'8  National  Digest,  vols.  1,  2, 3,  4,  6,  1867 

to  1872. 
Abbott's  U.  S.  Practice,  vols.  1,  2. 
AdcJison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound ;  vol.  4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  vol. 

II,  1875. 
Atkins'  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement^  vols.  1,  2,  3,  4,  6,  6,  7. 

Barbour  on  Set-off. 

Bissett  on  Partnership,  1874. 

Blaokstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice — latest. 

Burge  on  Suretyship. 

Chitty's  English  Digest. 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1866. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly,  1789  to  1867, 

1867  to  1865,  1867  to  1869,  DupUcate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1867. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf's  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronauz,  1869. 

Landlord  and  Tenant  (Sloane),  1878. 

Laws  1859-60. 

Law   Reports  (English),  vols.  1  to  16,  inclusive, 

1867-69. 
Law  of  NationfiL  VatteL 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Lone  on  Sales  of  Personal  Property. 
Lou&iajia,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-off. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  6th  ed. 

Orphan's  Court  Manual. 
Oldham  &  White's  Digest,  1  vol. 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1867.  Duplicates. 

Penal  Code  of  1867  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Ray's  Medical  Jurisprudence  of  Insanity,  1853. 

Roberto  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1846. 
Smith's  Probate  Law,  1868. 
Smith's  Elemente  of  the  Law. 
Special  and  General  Laws,  1870, 1873. 
Swinbome's  Treatise  on  Wills,  vols.  1,  2,  3. 

The  Reporter,  Houghton.  Osgood  &  Co.,  vols. 

6,  6,  7,  8,  bound;  vols.  9  to  20,  inclusive, 

unbound. 
The  Transcript,  1873,  3  vols.,  published  in  New 

York. 
Treatise  on  Equity,  Fonblanquee. 
Treatise  on  Insanity,  Prichard. 

U.  S.  State,  at  Large,  vols.  1,  2,  3. 

U.  S.  State,  at  Large,  1861  to  1863,  and  1863  to  1 867 
2  vols.,  G.  P.  Sanger. 

U.  S.  Digest,  Abbott,  voL  1,  A  to  C,  2  copies; 
vol.  ^  D  to  L.,  2  copies ;  voL  3,  M  to  Y,  2 
copies;  vol.  5,  Sup.,  F  to  M,  1  copy.  These 
annuals,  viz.:  voL  1  to  8.  (duplicates);  9  to 
17,  single,  with  1  voL,  Table  of  Cases  and 
Equity  Digest,  vol.  2. 

Warren's  Duties  of  Attorneys,  1870. 
Watkins  on  Descents. 
Wellford's  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Truste. 

Williams  on  Executors,  &c,  voL  2,  Thobault's 
Notes. 

For  sale  at  the  Officeof  the  Washington 
Law  Reporter.  Orders  for  Law  Books  promptly 
filled  at  current  prices.    Address 

THE  WASHINGTON  LAW  REPORTER, 
603  £  St.  N.  W.)  WashingtoiirD.  C. 
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WASHINGTON,  D.  C. JUNE  20. 1888 


Judge  Story  once  said  that  "the  law  is  a 
science  of  such  vast  extent  and  intricacy,  of 
Buch  severe  logic  and  nice  dependencies,  that  it 
has  always  tasked  the  highest  minds  to  reach 
even  its  ordinary  boundaries."  The  recent 
spring  harvest  of  law  graduates,  most  of  whom 
are  destined  for  the  bar,  indicates  how  small  an 
effect  sach  a  statement  has  in  discouraging  ap- 
plicants for  the  honors  and  emoluments  which 
always  await  successful  members  of  the  legal 
profession.  The  above  quotation  fVom  Judge 
Story  has  recently  been  characterized  by  Judge 
Cooley  as  a  rhetorical  exaggeration  rather  than 
a  plain  statement  of  fact ;  and,  although  we  agree 
with  him,  we  desire  to  caution  our  young  friends 
^[Eunst  imagining  that  because  they  know,  for 
instance,  the  rule  in  Shelley's  case  by  heart  and 
have  at  their  tongues'  ends  analyses  and  defini- 
tions that  all  worth  knowing  at  law  is  learned. 
The  time  already  spent  in  study,  if  it  has  been 
used  to  good  advantage,  is  of  course  valuable  to 
them,  but  it  has  been  like  sauntering  over  a 
level  country,  through  green  fields,  and  by  run- 
ning streams  compared  with  the  rugged  ascent 
that  confironts  them  now.  Let  none  of  them 
think  that  natural  g^fts  will  enable  him  at  the 
proper  opportunity  to  vault  into  public  fkvor 
and  ftune  as  Erskine  did  in  Bex  v.  Baillie.  He 
was  an  exception  to  the  rule ;  and  it  must,  more- 
over, ever  be  borne  in  mind  that  he  was  the 
hardest  of  students.  Genius  is  a  great  thing  in 
its  way.  It  could  plan  the  Cathedral  of  St. 
Peter,  but  without  vast  labor  that  celebrated 
pile,  which  has  gladdened  the  eyes  of  countless 
thousands,  would  have  remained  but  as  a  con- 
ception* 

Roger  A.  Pryor,  in  his  address  to  the  gradu- 
ating class  of  the  Albany  Law  School,  eloquently 
and  truthMly  pictures  the  labors  and  difficulties 
which  beset  the  young  lawyer's  path : 

• "  *The  immortal  garland  is  not  to  be  run  for 
without  dust  and  heat,'  and  the  victory  you  are 
to  achieve  vrill  be  the  crown  and  recompense  of 
infinite  toll,  of  obstacles  overcome,  of  high  Acui- 
ties exerted  to  the  utmost  effect,  of  many  a  mis- 
(surriage  and  much  humiliation,  of  the  solicita- 
tions of  pleasure  spumed  for  nobler  but  less  at- 
tractive objects  of  desire,  of  a  life  consecrated 
in  all  its  energies  to  the  single  aim  of  eminence 
and  distinction  in  your  chosen  profession.  But 
to  the  aspiring  and  resolute  spirit  the  frown  of 


difficulty  and  danger  is  but  a  challenge  to  in- 
crease of  exertion  and  the  trumpet-call  of  am- 
bition of  more  potency  than  all  the  beckoning 
blandishments  of  indolence  and  ease. 

**To  sustain,  then,  the  efforts  and  privations 
exacted  as  the  condition  of  success  at  the  bar 
you  must  be  animated  b^  an  enthusiasm  for 
your  profession— an  enthusiasm  born  not  merely 
of  a  passion  for  its  distinctions,  but  nourished  as 
well  by  an  eager  and  insatiate  delight  in  the 
study  of  the  law.    An  avidity  for  the  prizes  of 
the  profession  is  undoubtedly  a  powerflil  im- 
pulse in  its  pursuit,  but  the  more  constant  as 
well  as  the  nobler  motive  is  a  love  for  the  pro- 
fession itself.    If  you  have  embraced  the  law 
with  the  ardor  of  a  genuine  affection,  if  you  be 
I  truly  enamored  of  her  austere  and  rugged  beau- 
1  ties,  if  you  be  resolved   to  woo  her  with  the 
assiduity  of  a  heartfelt  devotion   be  assured 
'  that  you  will  win  her  and  that  she  will  repav 
your  fidelity  by  a  revelation  of  charms  which 
she  discovers  only  to  her  unselfish  suitors,  and 
by  a  fruition  of  reward  which  no  other  profes- 
'  sion  so  proAisely  lavishes  upon  its  votaries.     *  If 
I  you  love  me  you  will  find   me  out,'  was  the 
I  animating  assurance  of  the  fair  doctor  of  Padua ; 
I  and  Tully  tells  us  that  *  without  a  passionate 
inclination  and  an   ardor  like  that  of  love  no 
'  man  ever  achieved  anything  great,  especially 
distinction  as  an  advocate.'    Enthusiasm,  I  re- 
I  peat  with  emphasis — enthusiasm  in  the  study  of 
j  your  profession,  is  the  first  and  fundamental 
condition  of  success  in  its  pursuit." 

I 


SUPREME  COURT  OF  THE  UNITED  STATES. 

Prepared  E.  8.  MoCalmont. 
ZENAS  0.  ROBBINS,  Appellant, 

V. 

CLARENCE   H.    CLARK  Et  Al.,  Executors 
and  Trustees  of  Edward  A.  Rollins,  Deceased. 

Decided  May  14,  1888. 

Appeal  firom  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Construction  of  contract  for  the  purchase  of 
property  southeast  corner  of  F  and  Seventh 
streets  northwest.  Decree  of  the  court  below 
reversed. 

Mr.  Justice  Bradley  delivered  the  opinion  of 
the  court. 

The  bill  in  this  case  was  filed  on  the  25th  of 
October,  1883,  by  Edward  A.  Rollins,  of  Phila- 
delphia, against  Zenas  C.  Robbins,  of  the  city  of 
Washington,  to  recover  (122,000,  with  interest, 
and,  on  the  failure  of  Robbins  to  pay  the  same 
to  have  certain  property  in  Washington,  of  which 
Rollins  claims  to  be  mortgagee  m  possession, 
sold  to  satisQr  said  claim.  Rollins,  the  com- 
plainant, claims  title  to  the  matter  in  suit,  by 
purchase  in  November,  1880,  from  one  Keyser. 
the  receiver  of  the  German- American  Bank,  ana 
said  bank  derived  title  from  the  German- Ameri- 
can Savings  Bank  of  Washington  by  purchase  in 
October,  1877 :  and  the  latter  aoquirea  their  prin- 
cipal interest  in  the  matter  from  John  Hitz.  Will- 
iam F.  Mattingly,  and  Charles  E.  Prentiss  by 
deeds  dated  in  Mav  and  June,  1875,  the  said 
Hitz,  Mattingly,  and  Prentiss  having  procured 
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the  said  interest  for  the  said  savings  bank  in  the 
manner  hereafter  mentioned.  The  transactions 
out  of  which  the  controversy  took  its  rise  were 
as  follows : 

In  1873  the  defendant,  Zenas  C.  Bobbins,  was  in 
possession  of  the  property  known  as  the  Federal 
building,  situated  on  the  southeast  comer  of 
Seventh  street  and  F  street  northwest,  in  the 
city  of  Washington,  immediately  opposite  the 
Post-Offioe  Department  buildine,  being  100 
feet  on  Seventh  street  and  129  feet  3)  inches  on 
P  street.  Part  of  this  property,  namelv,  the  100 
feet  fVont  on  Seventh  street  and  40  feet  deep  on 
F  street  he  owned  in  fee  simple:  the  rest  of  it, 
89  feet  3}  inches  on  F  street  and  100  feet  deep, 
lying  immediatelv  in  rear  of  the  first  part,  he 
held  by  leases,  with  contracts  giving  him  the 
privilege  of  purchasing  the  fee  at  any  time  dur- 
infl:  the  continuance  of  the  leasee.  This  lease- 
holdportion  was  divided  into  four  lots  firontinj^ 
on  F  street,  and  each  running  back  flrom  P 
street  100  feet  in  depth,  and  he  had  a  separate 
lease  and  contract  for  privilege  of  purchase  on 
each,  the  rent  of  each  being  (60  per  month, 
amounting  to  |2,880  per  annum  for  all  four  lots : 
and  the  purchase  prices,  at  which  he  had  the 
privilege  of  purchasing  the  lots,  were,  respec- 
tively, 18,000,  (12,000,  112,000,  and  (10,000,  the 
whole  amounting  to  $42,000.  The  lot  owned  by 
Bobbins  in  fee,  fronting  on  Seventh  and  F  streets, 
was  incumbered  by  two  mortgages  or  deeds  of 
trust  in  the  nature  of  mortgages,  one  for  |1 0,000, 
held  by  one  Daniel  Low,  and  the  other  for 
125,000,  held  by  the  Mutual  Benefit  Life  Insur- 
ance Company  of  New  Jersey.  There  was  also 
a  judgment  lien  of  (10,500  on  the  leasehold  prop- 
erty. 

In  or  about  August  1873.  the  Board  of  Public 
Works  of  the  city  of  Washington  cut  down  the 
grade  of  the  streets  around  Mr.  Bobbins's  cor- 
ner several  feet  and  rendered  the  buildings  on 
his  property  somewhat  insecure.  The  board  pre- 
tending that  they  were  in  danger  of  fklling,  in 
October,  1873,  ordered  them  to  be  taken  down 
and  removed.  Bobbins  remonstrated,  and  some 
arrangement  was  made  for  strengthening  them. 
Bobbins  claimed  damages  against  the  city  for 
the  injury  done  to  his  property,  and  an  award 
of  S4,098  was  afterward  made  and  paid  to  the 
bank  after  it  came  into  possession  of  the  prop- 
erty, as  hereafter  mentioned. 

On  the  10th  of  September,  1873,  Hit^s.  the 
president  of  German- American  Savings  Bank, 
and  in  its  interest,  made  a  contract  with  Bob- 
bins to  purchase  the  whole  property,  of  whic^ 
the  following  is  a  copy  : 

**  Washinqton,  D.  C,  September  10,  1873. 
^' Agreement  between  Zenas  0.  Bobbins  and 

John  Hitz.  both  of  the  oity  of  Washington, 

District  of  Columbia. 

**  Tlie  said  Bobbins  does  hereby  agree  to  sell 
unto  the  said  Hitz.  his  heirs  or  assigns,  the  real 
estate  at  the  northwest  corner  of  square  num- 
bered four  hundred  and  fifty-six  (456)  in  the  city 
of  Washington,  D.  C,  for  the  sum  of  (170,000, 
said  property  fronting  one  hundred  (100)  feet  on 
Seventh  street  and  one  hundred  and  twenty- 
nine  (129)  feet  four  and  one-half  (4|)  inches, 
more  or  less,  on  F  street  Forty  (40)  feet  on  F 
street,  at  the  comer  of  Seven  tn  street,  by  one 
hundred  (100)  feet,  more  or  less,  in  depth,  is 


owned  by  said  Bobbins  in  fee.  Twenty  (20)  feet 
on  F  street,  by  one  hundred  (100)  feet  in  depth, 
more  or  less,  is  a  leasehold,  with  privilege  of 
purchase,  for  (10,000.00  .  Twenty-three  (23)  feet 
on  P  street  by  one  hundred  (100)  feet  in  depth, 
more  or  less,  is  a  leasehold,  wittk  like  privilege,  for 
(8,000. 00.  Twenty-three  (23)  feet  on  P  street  by 
like  depth  is  leasehold,  with  like  privilege,  for 
(12,000.00.  Twenty-three  (23)  feet  four  and  one- 
half  (4^)  inches  on  F  street  by  like  depth  is  lease- 
hold, with  like  privilege,  for  (12,000.00.  Said 
sale  is  to  date  as  October  1, 1873. 

"  All  taxes  upon  said  property  are  to  be  paid 
by  said  Bobbins,  induaing  the  taxes  for  the 
year  ending  June  30,  1873,  and  all  rents  up  to 
October  1,  1873,  are  to  be  received  bv  him,  pro- 
vided none  of  siaid  rents  are  payable  in  advance. 
All  rents  due  on  said  leasehold  property  up  to 
said  October  1  and  all  interest  on  inoumbranoee 
are  to  be  paid  by  said  Bobbins. 

"  All  rents  subsequent  to  said  October  1  are 
to  be  received  by  said  Hitz ;  said  Hitz  is  to  as- 
sume the  incumbrances  on  said  property,  viz : 

Deed  of  trust  to  Daniel  Low. (10,000  00 

Deed  of  trust  to  Mutual  Benefit  Life 

Insurance  Company,  Newark.  N.  J.  25,000  00 
Purchase-money  under  Lamer  lease..    10,000  00 

Purchase-money  under  Gideon  - 8,000  00 

Purchase-money  under  Shanks 12,000  00 

Purchase-money  under   lease   from 

executors  of  Jacob  Gideon 12,000  00 

77,000  00 
And  the  balance  in  cash  or  its  equiva- 
lent     93,000  00 

170,000  00 

*^  Any  other  incumbrances  are  to  be  jxaid  by 
said  B;obbins.  and  the  conveyance  to  said  Hitz 
is  to  be  firee  from  any  dower  right  in  the  wife  of 
said  Bobbins. 

*^The  purchase  by  said  Hitz  is  conditaonal  on 
his  approval  of  the  title  to  said  property  and  the 
increase  by  the  German-American  Savings  Bank 
of  its  capital  stock  according  to  law. 

"Z.  C.  Bobbins.    fsBAL.] 
"John  Hrrz.         t8BAi.-V* 

Bobbins  in  his  testimony  says  that  immedi- 
ately after  signing  this  contract  he  went  to  Vir- 
ginia to  visit  some  friends  and  did  not  return 
until  the  1st  of  November,  1873.  He  says  that 
he  then  found  the  bank  in  possession  of  all  the 
property,  and  proceeds  as  follows : 

"A  few  days  after  my  return  from  Virginia  Mr. 
Hitz  came  to  me  and  made  me  this  proposition : 
He  said  that  if  I  preferred  to  change  the  sale 
into  a  lease  of  the  property  perhaps  we  could 
make  a  new  negotiation,  and  he  made  this 
proposition — that  he  and  his  associates,  Mr.  Mat- 
Qngly  and  Mr.  Prentiss^  would  take  the  prop- 
erty on  a  ten  years'  lease ;  would  pay  the  pup- 
chaise-money  under  the  four  leases ;  would  pay 
the  incumbrances  of  record,  amounting  to 
135,000 :  would  x>ay  me  |600  a  month  during  the 
term  or  the  lease ;  pay  all  the  taxes  that  might 
be  assess^  on  the  fee-simple  property  and  lease- 
hold estates,  and  would  relieve  me  of  all  care 
and  responsibility,  expense,  and  charges  of 
every  name,  nature,  ana  description  relating  to 
the  fee-simple  and  the  leasehold  estates  donns 
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the  whole  term  of  the  lease,  provided  I  would 
embody  in  the  lease  the  priyilese  of  the  pur- 
chase of  my  fee-simple  property  oy  the  lessees 
for  the  sum  of  ^,000  at  any  time  during  the 
term  of  the  lease.  Another  provision  of  the 
contract  was— he  gave  me  the  option  of  a  con- 
veyance of  the  four  leasehold  estates  by  paying 
the  several  amounts  of  purchase-money  namea 
in  the  leases,  with  8  per  cent  interest  Arom  the 
date  of  payment" 

Thereupon  the  first  agreement  was  abandoned 
and  the  following  agreement  and  lease,  upon 
which  the  present  rights  and  obligations  of  the 
parties  depend, was  entered  into.  We  set  it  out 
at  large,  because  it  is  the  foundation  of  the  whole 
controversy  in  the  present  suit,  and  almost  every 
part  of  it  is  important  in  settling  the  rights  of 
the  litigants : 

"This  indenture,  made  this  25th  day  of  Octo- 
ber, A.  D.  1873,  by  and  between  Zenas  O.  Rob- 
bins,  of  the  first  part,  and  John  Hitz,  William 
F.  Mattingly,  ana  Charles  E.  Prentiss,  of  the 
second  part,  all  of  the  city  of  Washington,  Dis- 
trict of  Columbia. 

'*  Whereas  the  said  party  of  the  first  part  is 
seized  in  fee  simple  of  all  that  certain  parcel  of 
land  in  square  numbered  four  hundred  and  fifty- 
six  (456),  in  the  city  of  Washington,  D.  C,  con- 
tained within  the  following  metes  and  bounds : 
B^^ning  for  the  same  at  the  northwest  comer 
of  said  souare  and  running  thence  east  along 
the  line  of  F  street  forty  (40)  feet,  and  running 
south  with  this  width  one  hundred  (100)  feet,  it 
being  the  same  that  was  conveyed  to  the  said 
party  of  the  first  part  bv  George  S.  and  Juliana 
Gideon,  executors  of  Jacob  Gideon,  deceased, 
by  deed  dated  July  21,  1869,  and  recorded  in 
Liber  D,  No.  10,  folio  *288  et  aeq,,  of  the  land  rec- 
ords of  the  District  of  Columbia ; 

"And  whereas  the  said  party  of  the  first  part 
has  a  leasehold  interest  in  a  certain  part  of  lot 
numbered  fourteen  (14)  in  said  square,  jMurticu- 
larly  described  in  a  certain  indenture  of  lease  from 
George  S.  Gideon,  trustee  for  Catharine  ^. 
Gideon,  to  the  said  party  of  the  first  part,  dated 
November  30, 1864,  and  duly  recorded  in  laber  N. 
C.  T.,  No.  52,  folio  101,  et  seg.,  of  said  land  records, 
with  the  privilege  of  pnrcnasine  said  property 
in  fee  simple  for  uie  sum  of  eight  thousand  (|8,000) 
dollarcL  and  has  also  a  leasehold  interest  in  a  cer- 
tain  other  part  of  said  lot  numbered  fourteen  (14), 
particularly  described  in  a  certain  indenture  of 
lease  from  Catharine  N.  Shanke  and  John  Hitz 
and  wife  to  the  said  party  of  the  first  part,  dated 
May  31, 1865.  and  duly  recorded  in  Liber  N.  C. 
T.,  No.  57,  folio  456,  of  said  land  records,  with 
the  privilege  of  purchasin|^  said  property  in  fee 
siinple  for  ttie  sum  of  twenre  thousand  (|l2,000) 
dollars ;  and  has  also  a  leasehold  interest  in  a 
certain  other  portion  of  said  lot  fourteen  (14) 
and  a  part  of  lot  numbered  fifteen  (15)  in  said 
square,  particularly  described  in  a  certain  indent- 
ure of  lease  from  George  S.  and  Juliana  Gideon, 
executors  of  Jacob  Gideon,  deceased,  to  the  said 
party  of  the  first  jMurt^  dated  May  31, 1865,  and 
duly  recorded.in  Liber  N.  C.  T.,  No.  59,  folio  128, 
et  seq.f  of  said  land  records,  with  the  privil^e 
of  purchasing  said  property  in  fee  simple  for  the 
sum  of  twelve  thousand  (i|12,000)  dollars;  and 
has  also  a  leasehold  interest  in  a  certain  part  of 
lot  numbered  thirteen  (13)  in  said  square,  par- 
ticularly described  in  a  certain  indenture  of  lease 


from  George  S.  Gideon,  trustee  for  Chistlana 
Larner,  to  the  said  party  of  the  first  part,  dated 
November  30,  1864,  and  recorded  in  Liber  N.  C. 
T.,  No.  52,  folio  106,  et  seq,,  of  said  lands  records, 
with  the  privilege  of  purchasing  said  property 
in  fee  simple  for  me  sum  of  ten  thousand  ((10,000) 
dollars,  the  whole  of  said  property,  fee  simple, 
and  leasehold  interests,  having  a  front  on  Seventh 
street  west  in  said  square  of  one  hundred  (100) 
feet,  and  on  F  street  north  of  one  hundred  and 
twenty-nine  (129)  feet  three  and  one-half  (3]) 
inches: 

'*  Now,  therefore,  this  indenture  witnesseth  : 
That  the  said  party  of  the  first  part,  for  and  in 
consideration  of  the  rents,  covenants,  and  afipree- 
ments  hereinafter  reserved  and  contained  to  be 
paid  down  and  performed  by  the  said  parties  of 
the  second  part,  and  the  survivor  of  them,  his 
heirs,  executors,  administrators,  or  assigns,  does 
hereby  assign,  transfer,  and  set  over  unto  the  said 
parties  of  the  second  part  and  the  survivors  and 
survivor  of  them^  his  executors,  administrators, 
and  assigns,  all  said  leasehold  interests  in  said  sev- 
eral parcels  of  land  and  said  leases,  and  the  unex- 
pirea  portion  of  said  several  terms,  together  with 
all  the  rights  and  privileges,  and  subject  to  the  ob- 
ligations in  said  several  leases  contained,  and  does 
also  hereby  demise,  lease,  and  to  farm  let  unto  the 
said  parties  of  the  second  part  and  the  survivors 
and  survivor  of  them,  his  executors,  administra- 
tors, and  their  and  his  assigns,  all  of  said  parcels 
of  land  so  held  in  fee  simple  as  aforesaid  oy  the 
said  party  of  the  first  part,  for  the  term  of  ten 
years,  from  and  after  the  Ist  day  of  November, 
A.  D.  1873,  and  thence  next  ensuing,  and  fiilly 
to  be  complete  and  ended,  they  and  he  yielding 
and  paying  unto  the  said  party  of  the  first  p^rt. 
his  heirs  and  assigns,  the  sum  of  six  hundrea 
(f600)  dollars  per  month  on  the  first  day  of  each 
and  every  month  during  the  said  term,  and  ob- 
serving and  performing  all  and  singular  the 
covenants  and  agreements  set  forth  in  tnese pres- 
ents on  their  and  his  part  to  be  observed  and 
performed ;  and  the  said  parties  of  the  second 
part,  for  themselves  and  each  of  their  heirs,  ex- 
ecutors, and  administrators,  do  hereby  covenant; 
with  the  said  party  of  the  first  part,  his  heirs 
and  assigns,  in  manner  following,  to  wit : 

**  That  they,  the  said  parties  of  the  second  part^ 
and  the  survivors  and  the  survivor  of^tnem. 
his  hehrs,  executors,  and  administrators,  and 
their  and  his  assigns,  shall  and  will  pay  or  cause 
to  be  paid  said  monthly  rent  as  nereinabov** 
stipulated,  and  shall  ana  will  pay  and  cause  to 
be  paid  the  incumbrances  of  record  against  said 
property,  or  any  portion  thereof,  the  samebeiuflr 
two  deeds  of  trust  of  twenty-five  thousand  and 
ten  thousand  dollars,  respectively,  and  shall  and 
will  exercise  the  said  several  privileges  of  pur- 
chasing in  fee  simple  granted  in  said  leases  by 
paying  or  causing  to  be  paid  said  several 
amounts  of  purchase-money  as  provided  in  said 
leases,  and  snail  and  will  pay  or  cause  to  be  paid 
all  taxes  and  assessments  nereafter  levied  or  im- 
posed upon  said  property  or  any  portion  thereof; 
and  the  said  party  of  the  first  part^  for  himself 
his  heirs,  executors,  administrators,  and  assigns, 
does  hereby  covenant  with  the  said  parties  of 
the  second  part  and  the  survivors  and  survivor 
of  them,  hisneirs,  executors  administrators,  and 
their  and  his  assigns,  that  ne,  the  said  party  of 
the  first  part,  his  heirs  or  assigns,  shall  and  will, 
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at  any  time  within  said  term  of  ten  years,  con- 
vey unto  the  said  parties  of  the  second  part  and 
the  survivors  and  survivor  of  them  and  nis  heirs 
and  their  or  his  assigns,  in  fee  simple,  said  par- 
cels of  land  so  held  in  fee  simple  as  aforesaid 
by  the  said  partv  of  the  first  part,  tree  and  dis- 
charged flrom  all  right  of  dower  on  the  part  of 
the  wife  of  the  said  party  of  the  first  part,  of 
the  payment  to  him,  the  said  party  of  the  first 
part,  or  his  heirs,  executors,  administrators,  or  as- 
signs, of  the  sum  of  ninety-three  thousand  dol- 
lars; and,  further,  that  he,  the  said  party  of  the 
first  part,  has  fUll  and  lawAil  right  to  execute 
these  presents,  and  that  he,  his  heirs,  executors, 
administrators,  and  assigns,  will  at  any  and  all 
times  hereafter,  when  requested  so  to  do,  execute 
and  deliver  any  other  or  rarther  assurance  in  law 
to  the  said  parties  of  the  second  part  and  the  sur- 
vivors and  survivor  of  them,  his  heirs,  executors, 
and  administrators,  and  their  and  his  assigns, 
which  their  or  his  counsel  learned  in  the  law  may 
advise,  devise,  or  require ;  and  it  is  hereby  mutu- 
ally undertsood  and  agreed  by  and  between  the 
parties  hereto  as  follows^  viz :  The  said  party  of 
the  first  part  or  those  claiming  under  or  through 
him  shall  pay  all  taxes  and  assessments  against 


30,  1874,  and  shall  also  pay  or  cause  to  be  paid 
interest  on  said  incumorances  amounting  to 
thirty-five  thousand  dollars  up  to  said  1st  day 
of  November,  and  also  all  rents  in  leasehold  in- 
terests to  said  November  1,  and  shall  also  pay  ^^^^  x.v,»^..««v«  ««.«  «  *v.^^^««,  v^  ^^  -*^ 
or  cause  to  be  paid  any  and  aU  other  incum- j  and'performed  by 
brances  that  may  be  upon  or  against  said  prop- 1  assigns  to  them  tie  leases  of  the  four  leasehold 


under  or  through  them  shall  have  the  right  and 
privilege  of  tearing  down,  altering,  or  repairing 
any  and  all  of  the  buildings  on  said  premises, 
and  of  rebuilding  or  repairing,  as  they  mav  deem 
proper.  Should  the  German- American  Savings 
Bank  of  the  City  of  Washington  increase  its 
capital  stock  for  tne  purpose  of  purchasing  said 
property,  then  the  said  party  of  the  first  part 
IS  to  have  the  privilege  of  subscribing  for  the 
same  to  the  amount  of  twenty  thousand  dollars, 
upon  the  same  terms  as  other  subscribers. 

**  In  testimonv  whereof  the  said  parties  of  the 
first  and  second  parts  have  hereunto  set  their 
hands  an  affixed  their  seals  on  the  day  and  year 
first  hereinbefore  written. 

"(Signed)  "Z.  C.  Robbins. 

"John  Hitz. 
"Wm.  F.  Mattinqly. 
"O.  E.  PRENTISa" 
If  we  analyze  this  document  we  find  that, 
like  the  first  agreement,  it  treats  of  the  entire 
property,  freehold  as  well  as  leasehold,  and,  in- 
stead of  providing  for  an  absolute  sale,  trans- 
fers the  leases  of  the  leasehold,  with  privilege 
of  purchase,  and  leases  the  fee- simple  part,  with 
like  privilege  of  purchase,  the  consideration,  as 
'  be  same  amount,  f  170,000,  namely, 
lot  held  by  Robbins  in  fee  simple, 
$35,000  to  be  paid  to  clear  off  the  mortgages, 
and  f  42.000  to  be  paid  to  the  owners  of  the  four 
leasehold  lots. 
Looking  at  the  agreement  in  parts  we  find  : 
First.  Robbins,  for  and  in  consideration  of  the 
rents,  covenants,  and  agreements  to  be  p>aid 


erty  or  any  part  thereof.  Should  the  said  par- 
ties of  the  second  part  or  those  claiming  under 
or  through  them  be  compelled  to  pay  any  sum 
or  sums  of  money  which  under  these  presents 
ought  or  should  be  paid  by  the  said  party  of  the 
first  part  or  those  claiming  under  him,  then  the 
same,  with  interest  at  the  rate  of  8  per  cent, 
per  annum  from  the  date  or  dates  of  payment, 
shall  be  alien  upon  said  property.  Should  any 
one  of  the  buildings  on  said  parcels  of  land  or  a 
material  portion  thereof  fall,  either  from  its  pres- 
ent condition  or  in  attempting  repairs  upon  the 


lots,  with  all  the  rights  and  privileges  conferred 
thereby  ;  and  leases  to  them  the  lot  held  by  him 
in  fee  simple  for  the  term  of  ten  years,  at  a  rent 
of  (600  per  month. 

Second.  The  parties  of  the  second  part,  on 
their  side,  covenant  and  agree  to  pay  the  said 
monthly  rent  above  stipulated,  and  the  incum- 
brances of  record  f^ainst  the  said  property,  or 
any  portion  thereof  specifying  the  two  deeds 
of  trust  for  $10,000  and  $25,000 ;  and  farther 
agree  that  they  will  exercise  the  several  privi- 
leges of  purchasing  in  fee  simple  the  leasehold 


same,  then,  at  the  option  of  the  said  parties  of.  lots,  by  paying  the  several  amounts  provided 
the   second   part  or  those  claiming  under   or  t  j^^e  lekses,  namely  [amounting  in  the  aggre- 

"  taxes 


through  them,  this  indenture  shall  be  held  null '  gate  to  $42,000] ;  and  farther,  to  pay  all 
and  void,  and  any  moneys  expended  shall  be  a-  ■  ■      -         -  ' 

lien  upon  said  property  and  be  reftinded  by  the 
said  party  of  tne  first  part  and  those  claiming 
under  or  through  him,  with  interest  as  aforesaid. 
Should  the  said  parties  of  the  second  part  or 
those  claiming  under  or  through  them  f&ii  to 
exercise  said  privileges  of  purchasing  the  said 
fee-simple  interest  in  said  property  so  held  by 
said  Robbins  within  said  term  often  years  from 
November  1,  1873,  then  the  said  party  of  the 
first  part,  his  heirs  or  assigns,  shall  be  entitled 
to  a  conveyance  of  all  of  said  property  by  re- 
ftinding  within  one  year  from  the  expiration  of 
said  term  of  ten  years  all  sums  of  money  paid  by 
the  said  parties  of  the  second  part  or  those  claim- 
ing under  them,  with  interest  at  the  rate  of  8 
per  cent,  per  annum  in  the  purchase  of  the 
fee  simple  or  any  portion  of  said  property  and 
in  relieving  the  same  of  incumbrances  created 
by  the  said  party  of  the  first  part.  The  said 
parties  of  the  second  part  and  those  claiming 


and  assessments  to  be  levied  on  the  property 
or  any  portion  thereof 

Suppose  the  paper  had  ended  here,  conld 
there  have  been  a  doubt  that  the  payments  to 
be  made  by  the  parties  of  the  second  part, 
namely,  the  reserved  rent,  the  $36,000  for  clear- 
ing off  the  mortgages,  and  the  $42,000  for  buy- 
ing in  the  fee  (for  themselves)  of  the  leasehold 
property,  constituted  the  consideration  of  the 
lease  andi  assig^nment  made  to  them  by  Robbins 
in  the  first  clause  ?  The  parties  evidently  re- 
garded the  privilege  of  purchasing  the  four 
leased  lots  on  F  street  for  $42,000  as  a  valuable 
one.  It  does  not  seem  at  all  improbable  that 
Robbins  should  demand,  and  that  the  parties  of 
the  second  part  should  be  willing  to  give,  $85,000 
(the  amount  of  his  mortgages)  for  this  privi- 
lege. This  would  make  the  four  lots  cost  them 
$77,000.  If  Robbins's4,000squarefeetonSeventh 
street  were  worth  $93,000,  it  is  not  unreasonable 
to  suppose  the  8,900  square  feet  fronting  on  P 
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street,  and  lying  in  the  rear  of  the  other,  and 
almost  neccMseary  to  it,  should  be  worth  $77,000. 
llie  remaminff  parts  of  the  agreement  are  not 
in  conflict  wiw  the  oonstraction  suggested.  In 
the  next  place- 
Third.  Bobbins  gives  to  the  parties  of  the  sec- 
ond part  the  privilege  of  purchasing  his  fee- 
simple  lot  at  any  time  during  the  ten  years^ 
lease  for  the  sum  of  $03,000. 

Fourth.  The  agreement  then  provides  that 
Bobbins  shall  pay  all  interest,  rents,  taxes,  and 
assessments  up  to  the  1st  of  November,  1878 ; 
and  it  was  fdrther  agreed  that  if  the  second 
paity  should  have  to  pay  any  sums  of  money 
which  Bobbins,  under  the  agreement,  ought  to 
pi^  they  should  be  a  lien  on  the  property. 

Fifth.  It  was  provided  that  if  any  of  the  build- 
ings should  fkU  in  repairing,  &c.,  the  second 
party  should  be  released  from  the  contract  and 
reftmded  the  amounts  paid  bv  them. 

Sixth.  It  was  agreed  that  if  .the  second  party 
should  not  exercise  their  option  of  buying  Bob- 
bine's  fee-simple  property  he  should  for  one 
vear  after  the  expiration  of  the  ten  years'  term 
have  the  privilege  of  buyine  them  out  by  re- 
minding au  payments  t^ey  nnght  have  maae. 

Now,  none  of  these  provisional  exigencies 
took  place.  The  parties  of  the  second  part  did 
not  exercise  their  option  of  buying  Bobbins's 
fee-simple  property ;  nor  did  he  exercise  his 
option  of  buying  them  out ;  and  the  buildings 
never  fell.  In  Si  other  respects  both  parties 
performed  their  respective  parts  of  the  agree- 
ment ;  Bobbins  paid  all  interest,  taxes,  rents, 
&C.J  up  to  November  1, 1873,  ana  paid  off  the 
$10,600  Judgment  lien  on  the  leasehold  property ; 
and  the  parties  of  the  second  part  and  their 
successors  in  interest,  the  German-American 
Saviuffs  Bank  and  the  German- American  Na- 
tional Bank,  paid  the  rent  of  $000  per  month, 
paid  off  the  two  mortgages  or  deeos  of  trust, 
amounting  together  to  ^,000,  and  all  interest 
thereon,  pidd  l^e  rents  of  the  leasehold  lots, 
and  bought  in  the  fee  simple  thereof  from  the 
owners  at  the  stipulated  amount  of  $42,000.  Bo 
that  at  ihe  close  of  the  transaction  the  parties 
stood  as  follows:  Bobbins  owned  his  old  fee- 
siniple  lot  on  l^e  comer  of  Seventh  and  F  streets, 
and  the  complainant,  who  purchased  the  inter- 
est of  the  ot^er  parties,  owned  the  four  lots  on  F 
street 

This  is  the  whole  case ;  and  we  can  hardly 
entertain  a  doubt  respecting  the  rights  of  the 
parties.  We  think  that  the  court  below  was  in 
error  in  sustaining  and  allowing  against  Bob- 
bins the  complainant's  claim  for  the  payment 
of  the  two  mortgages  or  deeds  of  trust  and  sub- 
rogating him  to  the  rights  of  the  mortgagees. 
Low  and  the  Mutual  Benefit  Life  Insurance 
Ck>mpany.  The  deed  of  subrogation  from  the 
latter  ocmipany  to  the  German- American  Sav- 
ings Bank  was  entirely  wrong  and  unauthor- 
ised and  should  be  vacated  and  declared  void. 
Had  a  cross-bill  been  filed  for  that  purpose  it 
should  have  been  so  decreed.  Bemedy  can  be 
had  by  an  original  bilL 

The  contra^  contains  no  stipulation  whatever 
that  the  parties  of  the  secona  part  were  in  any 
event  to  have  a  return  of  the  $85,000  paid  in 
Ufbhig  the  two  mortgages,  except  in  the  event 
of  Bobbins  availing  mmself  of  his  option  to 
have  a  conveyance  of  the  whole  property— 4ui 


event  which  never  took  place.  We  cannot  in* 
terpolate  such  a  stipulation.  It  is  not  implied 
by  anything  that  appears  on  the  face  of  the 
contract ;  nor  does  anything  in  the  surrounding 
circumstances  authorize  or  require  a  construc- 
tion of  the  contract  that  would  import  such  a 
stipulation  into  it.  The  first  agreement  made 
with  Hitz  seems  to  us  to  have  an  entirely  oppo- 
site effect. 

On  all  the  other  points  raised  itk  the  case  we 
think  that  the  views  of  the  court  below  were 
correct 

The  decision  is  reversed  and  the  cause  re- 
manded with  directions  to  dismiss  the  bill  of 
complaint  with  costs. 


Snpreme  Court  of  the  District  of  Columbia. 

GENERAL  TERM. 

Rbportbd  bt  Framkun  H.  Mackbt. 

THE  UNITED  STATES 

MILLABD  H.  CBAWFOBD. 
Nos.  16792  and  16793.    Oriminal  Docket  16. 

Decided  March  12, 1888. 
The  Ohibt  Jxtstiob  and  Jostices  Oox  and  Jambs  ilttinff. 

1.  Where  there  are  particalar  provieione  of  a  statate  indka- 
tive  of  the  object  and  porpoee  which  the  Legislature  had 
in  enacting  it,  the  nse  of  general  language  in  some  of  the 
sections  which,  If  it  stood  alone,  might  refer  to  other  ob- 
jects or  have  a  wider  scope  than  such  particular  provisions 
will  admit  of,  will  not  have  soch  effect  if  the  general  lan- 
guage is  consistent  with  and  supports  the  evident  purpose 
of  the  Legislature  in  providing  against  the  particular  evil, 
but  will  be  held  to  apply  to  that  alone. 

S.  The  court  may  look  to  the  history  of  the  legislation  and 
to  the  history  of  the  execution  of  a  law  which  has  re- 
mained upon  the  statute-books  for  a  considerable  time  for 
the  purpoae  of  gathering  light  as  to  the  proi>er  construc- 
tion of  the  same. 

8.  Where  an  act  of  Ck>ngre8S  is  limited  to  certain  localities 
an  act  amendatory  thereof  can  have  no  wider  scope  than 
the  original  act  unless  expressly  so  provided  in  the  amend- 
ment. 

4.  The  act  of  Congress  of  1882  (relating  to  the  offenses  of 
bigamy  and  fornication),  with  its  amendments,  is  not  in 
force  in  the  District  of  Columbia. 

Motions  to  quash  two  informations  upon 
which  convictions  were  had  in  the  Police  Ooort 
and  appeals  taken  to  the  Oriminal  Ck>art|  and 
from  there  certified  to  the  General  Term  for 
hearinff  in  the  first  instance.    Granted. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Jeff.  Chandler  and  Mauricb  Smith  for  the 
motion. 
John  Blair  Hoge  for  the  United  States. 

Mr.  Chief  Justice  Bingham  deliyered  the  opin- 
ion of  the  court. 

In  the  cases  of  the  United  States  against  Mill- 
ard H.  Crawford,  certified  flrom  the  Criminal 
Court  to  be  heard  here  in  the  first  instance, 
it  appears  that  two  prosecutions  were  com- 
menced against  the  defendant  in  the  Police 
Court,  informations  having  been  filed  charging 
the  defendant  with  fornication.  A  conviction 
ensued  in  the  Police  Court  and  an  appeal  was 
taken  to  the  Criminal  Court    In  the  Criminal 
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Court  the  defendant's  counsel  moved  to  dismiss 
the  prosecution  upon  the  ground  that  the  in- 
formation charged  the  defendant  with  a  viola- 
tion of  no  Taw,  ordinance,  or  act  of  Congress  en- 
forceable in  the  District  of  Columbia :  also  that 
the  informations  were  insufficient,  imperfect, 
and  uncertain,  and  do  not  charge  the  commis- 
sion of  any  offense  in  this  District. 

This  motion,  it  appears,  was  understood  to  be 
applicable  to  the  two  cases  against  the  defend- 
ant, but  was  only  filed  in  one.  In  the  other  case 
a  motion  was  made  to  quash  the  information 
upon  substantially  the  same  ground  as  the  mo- 
tion to  dismiss  before  mentioned.  It  seems  to 
have  been  agreed  that  this  motion  should  apply 
to  both  cases. 

The  position  of  the  defendant  filing  these  mo- 
tions is,  substantially,  that  the  act  of  1862  by 
Congress  relates  to  the  Territories  of  the  United 
States,  and  especially  to  the  Territory  of  Utah, 
and  that  the  provisions  of  the  act  of  1882  amenda- 
tory of  the  act  of  1862.  and  the  act  of  1887, 
amendatory  of  the  act  of  1882,  as  well  as  of  the 
act  of  1862,  have  no  application  whatever  to  the 
District  of  Columbia,  and  were  not  so  intended 
by  Congress. 

The  act  of  1862,  by  its  first  section,  provides  as 
follows : 

"That  every  person  havinsp  a  husband  or  wife 
living,  who  shall  marry  any  ouier  person,  whether 
married  or  single,  in  a  Territorjr  of  the  United 
States,  or  other  place  over  which  the  United 
States  have  exclusive  jurisdiction,  shall,  except 
in  the  cases  specified  in  the  proviso  to  this 
section,  be  adjudged  spuilty  of  bigamy,  and,  upon 
conviction  thereof,  shall  be  punished  by  a  fine 
not  exceeding  f500,  and  by  imprisonment  for 
a  term  not  exceeding  five  years:  Ptcmded. 
nevertheless,  That  this  section  shall  not  extend 
to  any  person  by  reason  of  any  former  marriage 
whose  husband  or  wife  by  such  marriage  shall 
have  been  absent  for  five  successive  years  with- 
out being  known  to  such  person  within  that 
time  to-be  living,  nor  to  any  person  by  reason  of 
any  former  marriage  which  shall  have  been  dis- 
solved by  the  decree  of  a  competent  court ;  nor 
to  anv  person  by  reason  of  anv  former  marriage 
which  shall  have  been  annulled  or  pronounced 
void  by  the  sentence  or  decree  of  a  competent 
court  on  the  ground  of  the  nullity  of  the  mar- 
riage contract." 

Section  2  relates  by  express  terms  to  the  gov- 
ernment of  the  State  of  Deseret,  so  called,  and 
an  ordinance  incorporating  the  Church  of  Jesus 
Christ  of  Latter  Da^  Saints,  and  an  act  in  rela- 
tion to  the  compilation  and  revision  of  the  laws 
and  resolutions  in  force  in  Utah  Territory.  The 
third  section  relates  to  the  Mormon  Church 
without  naming  it 

The  act  of  1882  re-enacts  the  first  section  of 
the  act  of  1862,  with  an  amendment  to  punish 
and  prevent  polygamy  as  well  as  bigamy.  The 
third  section  of  the  act  of  1882  provides  that  if 
any  male  person  in  a  Territory  or  other  place 
over  which  the  United  States  have  exclusive  ju- 
risdiction hereafter  cohabits  with  more  than  one 
woman  he  shall  be  guilty  of  a  misdemeanor,  and 
on  conviction  thereof  shall  be  punished  by  a  fine 
of  not  more  than  $300,  or  by  imprisonment  for  not 
more  than  six  months,  or  by  both  such  punish- 
ments, in  the  discretion  of  the  court 

The  remainder  of  this  act  relates  almost  en- 


tirely—there are  nine  sections  in  it — to  matters 
which,  by  express  terms,  are  confined  to  the  Ter- 
ritories of  the  United  States,  except  section  6, 
which,  we  think,  by  fair  intendment,  applies 
only  to  polygamous  offenses. 

The  act  of  March  3,  1887,  which  is  entitled 
^*An  act  to  amend  an  act  entitled  'An  act  to 
amend  section  5252  of  the  Revised  Statutes  of 
the  United  States  in  reference  to  bigamy,  and 
for  other  purposes,  approved  March  22,  1882,'" 
provides  by  its  first  section  for  the  proceedings 
and  the  conduct  of  proceedings  in  any  prosecu- 
tion for  polygamy  or  bigamy  or  unlawfm  cohabi- 
tation under  the  act  of  1882,  and  that  the  husband 
or  wife  may  testify  in  prosecutions  under  that 
act. 

The  second  section  provides  for  the  attach- 
ment of  witnesses  in  such  prosecutions. 

The  third  section  is  simply  a  general  provi- 
sion for  the  punishment  of  the  crime  of  adul- 
tery, and  providing  if  an  act  of  adultery  be 
committed  between  a  married  woman  and  a 
man  who  is  unmarried  both  parties  to  such  act 
shall  be  ^ilty  of  adultery  ;  and  when  such  act 
is  committed  between  a  married  man  and  a 
woman  who  is  unmarried  the  man  shall  be 
deemed  guilty  of  adultery. 

The  fourth  section  is  a  provision  for  the  pun- 
ishment of  the  crime  of  incest,  and  enacts  that 
all  persons  cohabiting  who  are  within  the  fourth 
degree  of  consanguinity  according  to  the  rales 
of  the  civil  law  shall  be  within  the  statute. 

There  are  twenty-nine  sections  in  this  act  of 
1887,  and,  excepting  the  sections  to  which  al- 
lusion has  been  ms^e,  all  clearly  relate  to  the 
Territory  of  Utah  or  the  Territories  of  the  United 
States. 

It  is  claimed  by  the  counsel  for  the  United 
States  that  the  parts  of  the  several  acts  before 
recited  relate  to  the  District  of  Columbia  and 
apply  here  because  the  language  is :  "  In  a  Ter- 
ritory of  the  United  States,  or  other  place  over 
which  the  United  States  have  exclusive  jurisdic- 
tion." And  that,  inasmuch  as  the  United  States 
have  exclusive  jurisdiction  over  the  District  of 
Columbia,  necessarily  this  act  applies;  that  by 
virtue  of  the  provisions  of  the  declaratory  sec- 
tion in  the  act  providinjg  for  a  Territorial  govern- 
ment in  the  District  of  Columbia  in  1871,  to  the 
effect  that  all  laws  of  the  United  States  not  locally 
inapplicable  shall  have  force  and  effect  in  the 
District  of  Columbia,  that  the  several  sections  in 
the  original  and  amendatory  acts  not  in  terms 
limited  to  the  Territories  are  applicable  to  and 
have  force  and  effect  in  this  District 

It  is  claimed  jihat  there  is  no  reason  why  these 
sections  of  law  defining  bigamy,  adultery,  and 
fornication  should  not  nave  application  in  the 
District  of  Columbia^  not  being  locally  inappli- 
cable. 

On  the  other  hand,  it  is  claimed  by  the  defend- 
ant that  the  language  used  in  this  statute  is  en- 
tirely different  team  that  used  bv  Congress  in  anv 
instance  where  it  is  intended  that  l£e  act  shall 
have  force  and  effect  in  this  District ;  that  the 
language  used  here  is  such  as  is  ordinarily  used 
by  Congress  when  the  intention  is  that  the  act 
shall  apply  to  places  over  which  the  United 
States  have  exclusive  jurisdiction  other  than 
the  District  of  Columbia  or  the  Territories  of 
the  United  States,  to  wit,  to  the  places  held  by 
the  United  States  for  forts,  docks,  and  arsenals. 
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It  is  said,  too,  that  each  a  construction  accords 
well  with  the  lan^^faage  used  in  the  Ck>n8titution 
of  the  United  States,  which  gives  to  Ck>n^re8S 
exclusive  jurisdiction  over  a  Territory  not  ex- 
oeedins  ten  miles  square,  granted  to  the  United 
States  hy  any  State  for  the  purposes  of  the  seat 
of  Qovemment,  and  all  other  places  acquired 
by  the  United  States  for  the  purposes  of  forts, 
arsenals,  docks,  &c.,  the  term  **  other  places '' 
in  this  statute  and  other  like  statutes  being  re- 
stricted in  application  as  in  the  Constitution, 
and  that  this  language  is  properly  to  be  con- 
strued in  these  statutes  as  meaning  nothing  more 
nor  lees  than  the  "other  places"  specified  in 
the  Gonstitution. 

Is  is  claimed,  and,  flrom  our  examination,  we 
think  it  is  trueu  that  the  history  of  legislation  by 
Congress  in  reierence  to  this  District  shows  that 
where  Congress  intended  to  legislate  for  the 
District  of  Columbia  the  habit,  has  been  to  do 
so  in  express  terms. 

But  we  are  met  here  with  another  rule  of 
construction,  and  that  is  that  the  statute  is  to 
be  construed  with  reference  to  the  intent  of  the 
legislative  power  ;  and  to  arrive  at  that  we  first 
undertake  to  ascertain  the  mischief  which  the 
Legislature  had  in  view  and  which  they  desired 
to  correct.  It  is  clear,  we  think,  from  an  exam- 
ination of  these  statutes,  that  the  purpose  of 
Congress  in  the  enactment  of  the  original  stat- 
ute and  of  the  acts  amendatory  thereof  was  to 
destroy  the  practice  of  polygamy  in  the  Terri- 
tory of  Utah,  chiefly  intrenched  there,  but,  per- 
haps, to  some  extent,  existing  in  the  adjoining 
Territories. 

It  is  another  rule  of  construction  that  where 
there  are  particular  provisions  of  a  statute  in- 
dicative of  the  object  and  purpose  which  the 
Legislature  had  in  enacting  i^  the  use  of  general 
language  in  some  of  the  sections  which,  if  that 
hmgnage  stood  alone,  might  refer  to  other  ob- 
jects or  have  a  wider  scope  than  such  particular 
Srovisions  wHl  admit  o^  will  not  have  that  effect 
'  the  general  language  is  consistent  with  and 
supports  the  evident  purpose  of  the  legislative 
power  in  providing  against  the  particular  evil, 
but  wiU  be  held  to  apply  to  that  alone  and  not 
to  have  a  more  general  application. 

We  are  of  the  opinion  that  the  purpose  of 
CongreeB  in  passing  these  laws  was  to  abolish 
polygamy  in  the  TerritoriesL  and  was  not  to  pro- 
vide for  punishing  the  crime  of  bigamy  and 
cognate  misdemeanors  in  the  District  of  Colum- 
bia. The  crime  of  bigamy  was  already  provided 
for  in  the  District  of  Columbia  at  that  time. 
There  is  no  reference  to  the  fact  of  the  exist- 
ence of  a  statute  or  a  law  in  the  District  of  Co- 
lombia punishing  bigamy  in  the  act  of  1862. 

We  may  look  to  the  history  of  the  legislation 
and  the  history  of  the  execution  of  a  law  which 
has  been  enacted  and  remained  upon  the  stat- 
ute-books for  a  considerable  time  for  the  pur- 
pose of  gathering  light  as  to  the  proper  con- 
struction of  the  same.  This  law  was  passed 
originallv  in  1862,  and,  if  we  are  correctly  in- 
fbrmed,  it  has  never  been  supposed  until  very 
reoenthr  that  it  had  any  application  to  the  Dis- 
trict of^  Columbia.  For  a  period  of  twenty-six 
years  it  has  stood  without  any  prosecutions 
having  been  attempted  until  these  were  com- 
menced. 

Again,  if  the  original  act  in  the  first  section, 


providing  for  bigamy,  did  not  apply  to  the  Dis- 
trict of  Columbia,  then  it  follows  by  a  well-known 
rule  of  construction  that  the  acts  amendatory  of 
the  same  can  have  no  wider  scope  than  t^e  orig- 
inal act  unless  expressly  so  provided  in  the 
amendment  The  amendatory  acts  relate  to  the 
same  evil  and  are  part  and  parcel  of  the  same 
plan  to  reach  this  social  vice  which  existed  in  a 
particular  portion  of  the  country,  and  do  not, 
either  by  tne  subject-matter  embraced  therein 
nor  by  the  language  employed  in  their  enact- 
ment, justify  the  legal  presumption  that  Con- 
gress had  any  intention  to  extend  the  enforce- 
ment of  the  same  to  places  and  jurisdictions  not 
embraced  in  the  statute  of  1862. 

We  are,  therefore,  of  the  opinion  that  the  stat- 
ute of  1862,  with  its  amendments,  is  not  in  force 
in  the  Distiict  of  Columbia,  and  that  the  motion 
to  quash  the  informations  must  be  sustained. 


MARYLAND  COURT  OF  APPEALS. 

WALSH  V.  McINTIRE. 
Decided  March  14,  1888. 

1.  A  party  cannot  acquire  title  which  is  maintainable  at  law 
by  parol  gift,  f<niowed  by  actual  possession.  No  interest 
in  land  can  be  acquired,  at  law,  in  any  other  way  than  by 
deed.  Occupancy  under  a  parol  gift  is  not  possession 
under  color  of  title. 

2.  When  a  person  is  put  in  charge  of  property  as  an  agent  all 
his  acts  of  possd^on  afterward  are  to  be  referred  to  the 
permission  under  which  the  original  entry  was  made,  there 
being  nothing  to  establish  a  disseizin. 

8.  The  nonpayment  of  rent  is  of  itself  not  sufficient  to  indi- 
cate claim  of  title. 

4.  A  judgment  by  default  in  an  ejectment  case  is  as  con- 
dnsi ve  as  a  Judgment  upon  verdict.  Upon  scire  faeUu  upon 
such  Judgment  the  question  decided  in  the  Judgment  can- 
not again  arise. 

5.  A  Judgment  in  ejectment  under  the  old  practice  was  con- 
clusive upon  nobody. 

6.  Where  there  is  no  controvert  over  lines  and  the  proper 
location  of  land  it  may  be  doubtftil  whether  a  defense  on 
warrant  is  proper. 

7.  Although  a  parol  gift  followed  by  possession  will  not  give 
a  legal  title,  equity  in  some  cases  will  enforce  specific  per- 
formance where  the  donor  agreed  to  give  and  induced  pos- 
session and  large  expenses  were  incurred  as  if  the  property 
had  actually  been  conveyed. 

8.  Ex  parte  affidavits  used  in  a  previous  case  against  the  same 
defendant,  not  taken  under  order  of  court  or  after  notice 
to  the  other  side,  so  that  the  right  of  cross-examination 
might  have  been  exercised,  are  not  admissible  in  evidence. 

Appeal  from  the  Circuit  Oourt  for  Allegany 
County. 

lEViNO.  J.— This  is  an  action  of  ejectment, 
brought  Dv  the  appellants  against  the  appellee, 
for  a  lot  of  ground  containing  about  three  acres. 
The  appellee  took  defense  on  warrant,  and  sur- 
veys were  made;  but  no  question  of  location 
seems  to  have  arisen.  The  appellants  claim 
under  mesne  conveyances  from  the  heirs  at  law 
of  David  Shriver,  who  died  in  1863.  leaving  cer- 
tain heirs  at  law,  all  of  whom  resided  out  of  the 
State.  The  defendant  claims  by  parol  gift  from 
David  Shriver,  the  intestate  ancestor  of  the 
plaintiff's  grantors,  alleged  to  have  been  made 
m  1861,  followed  by  possession  continuously  bv 
her,  which  possession,  as  against  these  appel- 
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lante,  is  now  set  np  as  adverse  and  as  an  ef- 
fectual bar  to  this  suit,  as  it  is  alleged  to  have 
continued  for  a  period  exceeding  twenty  years. 
As  bothjoartles  claim  under  David  Shriver,  the 
Oircuit  Court  properly  ruled  that  neither  could 
deny  David  Shrlver's  title ;  and  no  exception 
was  taken  to  that  instruction.  The  Oircuit 
Oourt  was  asked  to  instruct  the  Jury  that  '*  the 
defendant  has  given  no  proof  legally  sufficient 
to  prove  title  in  her,  by  adverse  possession  or 
otherwise ; "  but  this  instruction  the  court  re- 
ftised  to  give,  and  the  controlling  question  in 
the  case  is  whether  this  ruling  was  correct,  and 
whether  the  instruction  the  court  did  give 
touching  that  matter  was  Justifiable.  The  court 
Aramed  and  gave  two  instructions,  as  follows : 

"1.  If  the  jury  find,  from  the  evidence  in  this 
case,  that  the  defendiant  was  placed  in  posses- 
sion of  the  lands  in  controversy  in  this  case  by 
David  Shriver.  at  a  time  When  he  was  owner 
thereof,  with  tne  understanding  between  them 
that  the  defendant  was  to  hold,  use,  and  occupy 
them  as  a  home,  and  as  the  owner  thereof;  and 
that  the  defendant  entered  into  possession 
thereof  with  that  understanding  and  intent,  and 
has  occupied  the  premises  continuously  from 
the  time  of  such  entry  for  twenty  years  or  more 
before  the  institution  of  this  suit,  then  the  plain- 
tiff cannot  recover. 

**  2.  But  if,  on  the  other  hand,  the  jury  find, 
from  the  evidence,  that  the  defendant  was 
placed  in  possession  of  the  said  premises  by  the 
said  David  ShriVer  only  to  take  care  of  them,  or 
to  occupy  them  for  the  benefit  of  said  Shriver.  or 
only  to  nold  the  same  as  a  home  until  such  time 
as  be  (the  said  Shriver)  should  withdraw  such 
permission,  or  for  any  other  purpose  than  to 
have,  use,  and  occupy  them  as  her  own,  then 
the  plaintiffs  are  entitled  to  recover,  provided 
the  Jury  ftirther  find  that  the  said  premises  are 
within  the  lines  of  the  plaintiff's  deeds  from  and 
through  David  Shriver,  read  in  evidence,  and 
that  said  deeds  are  properly  located  on  the 
plats." 

To  the  apranting  of  the  first  of  these  instruc- 
tions by  the  court  the  appellants  specially  ex- 
cepted, because  the  court  left  to  the  jury  to  find 
whether  David  Shriver  made  a  verbal  gift  of 
the  premises  to  the  defendant,  which  was 
claimed  to  be  a  question  of  law ;  and,  secondly, 
because  there  was  no  evidence  legally  sufficient 
to  establish  a  parol  gift  or  to  show  a  disseizin 
of  David  Shriver  of  the  premises  in  controversy, 
"and  because  ther^  was  no  evidence  that  there 
was  an  understanding  with  the  defenduit  and 
David  Shriver  that  she  was  to  occupy  the  prem- 
ises as  a  home  and  as  the  owner  thereof." 

We  think  the  court  fell  into  error  in  giving 
the  instructions  quoted  in  lieu  of  the  second 
paragraph  of  the  plaintiffs'  prayer,  which  has 
also  been  recited.  It  is  certainly  not  tiie  law  in 
Maryland  that  a  party  can  acquire  title,  which 
is  maintainable  at  law,  by  parol  gift,  followed 
by  actual  possession,  no  matter  how  long  and  ex- 
clusively continued.  It  has  been  repeatedly  de- 
cided in  this  State  that  no  interest  in  land  for  a 
period  longer  than  seven  years  c%n  be  acquired, 
at  law,  in  any  other  way  than  by  deed  duly  ac- 
knowledged and  recorded,  as  required  by  the 
act  of  1716,  c.  47,  and  1766.  c.  14,  which  are  em- 
bodied in  section  1  of  article  24  of  the  Code  of 
Public  General  Laws.    No  simple  act  in  pais  is 


sufficient  to  give  title.  Peter  v.  Schley's  Lessee, 
8  Har.  &  J.,  211;  Mackall  v.  Bank,  12  Gill  &  J., 
176 ;  Anderson  v.  Critcher.  11  Gill  &  J.,  460 ; 
Mayhew  v.  Hardesty,  8  Md.,  479 ;  Howard  v. 
Carpenter,  11  Md.  276.  Occupancy  merely 
under  a  parol  sift  is  not  possession  under  color 
of  title  which,  uiis  court  raid  in  Baker  v.  Lessee 
of  Swan,  82  Md.,  868,  **  i^  such  title  as  in  appear- 
ance is  good  and  sufficient,  but  which  in  reality 
is  not  good  and  effectual."  Here  there  was  no 
apparent  title;  there  was  bare  occupancy  and 
nothing  more,  except  the  claim  in  1869  that 
David  Shriver  had  given  the  property  to  the 
appellee  by  parol,  and  she  had  entered,  under 
his  authority,  in  pursuance  of  the  gift.  The 
whole  evidence  in  support  of  the  appellees  de- 
fense was  her  own  statement  as  a  witness  in  her 
own  behalf.    She  says : 

*^  Uncle  David  Shriver  told  me  to  go  there 
and  live  and  take  care  of  the  property  and  not 
to  go  away  and  leave  it  as  Brady  had  done. 
William  Shriver  was  afterward  surveyins"  on 
the  island  and  told  me  not  to  be  frightenecL  I 
have  lived  there  since  18'*2  and  built  the  house 
that  is  there  now,  and  have  paid  taxes  since 
1870.  Mr.  Walsh  told  me  he  had  boujp^ht  the- 
property  when  he  came  there,  just  before  the 
wharf  was  built  I  told  him  I  was  sorry,  be- 
cause David  Shriver  had  given  it  to  me  for  a 
home.  Mr.  Walsh  told  me  he  was  going  to 
build  a  wharf  and  it  would  be  noisy  then :  I  had 
better  select  a  lot  elsewhere ;  he  would  give  me 
a  home.  I  told  him  I  did  not  mind  noise.  I 
had  been  employed  bv  David  Shriver  eighteen 
years ;  swept  out  the  bank ;  he  paid  me  for  my 
services.  He  never  asked  for  rent  They 
dumped  earth  on  the  lot  when  the  basin  wa» 
cleaned  out.  I  consented  because  they  told  me 
it  would  be  a  benefit  to  my  garden." 

She  said  she  consulted  a  neighbor  and  he  told 
her  it  would  benefit  the  srarden,  and  she  accord- 
ingly consented  to  it  She  also  testified  that 
Mr.  Shriver  was  always  kind  to  her :  that  when 
she  left  Mr.  Shriver's  she  owned  and  occupied  a 
small  lot  in  the  vicinity  of  the  land  in  contro- 
versy here;  that  she  Duilt  a  dwelling  house 
thereon,  and  that  Mr.  Shriver  helped  her  to 
build  the  house  by^ving  her  somei  money  to 
do  so;  that  General  McKaig  claimed  the  house 
and  lot  as  his  and  turned  her  out  of  possession ; 
that  thereupon  Mr.  Shriver  put  her  in  posses- 
sion of  the  property  in  controversy  here.  He 
told  her  to  go  and  take  it  and  keep  it  and  not  to 
leave  it  as  Brady  had  done ;  that  Brady  had  oo- 
cupied  the  same  property  before  she  entered  it 
and  had  gone  off  and  left  it;  that  the  property 
was  inclosed  just  as  it  now  is,  and  that  the  line 
of  inclosuree  has  never  been  ohanged,  but  re- 
main now  as  they  then  were. 

She  also  put  in  evidence  that  the  land  was^ 
when  she  entered  it,  low  and  marshy  and  liable 
to  overflow  flrom  the  Potomac  River,  and  was  of 
small  value  for  building  purposes.  The  plain- 
tiff had  given  evidence  of  an  entry  on  the  land 
in  1869  and  the  dumping  of  the  ^rth  and  ma- 
terial taken  firom  the  basin  to  a  considerable 
depth  over  the  land,  and  that  t^e  appellee  was 
oraered  to  remove  her  crop  before  doing  sa 
which  she  did,  and  that  when  she  was  told  thai 
Mr.  Walsh  had  bought  the  same  said  she  was 
glad ;  that  David  Shriver  had  put  her  there  and 
she  was  taking  care  of  it  for  hiim  and  his  h^r& 
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It  was  also  in  evidence  that  a  fbrmer  ejectment 
suit  bad  been  broagbt  and  tbe  appellee  notified : 
tbat  sbe  appeared  and  entered  into  tbe  consent 
role  of  lease  entary  and  onster ;  and  tbat  after- 
ward ber  counsel  struck  out  bis  appearance, 
and  jnd^ent  was  rendered  against  tne  casual 
elector  m  &yor  of  tbe  plaintifb  on  tbe  8d  of 
October,  1870.  Tbe  record  of  tbis  suit  and  judg- 
ment was  in  evidence.  No  execution  baving 
issued  on  tbe  Jud^pnent  until  tbe  expiration  of 
twelve  years  from  its  date,  tbis  suit  was  brougbt 

Upon  tbis  state  of  &ct8  tbe  court  below  ruled 
on  uie  tbeory  tbat  tbe  possession  of  tbe  defend- 
ant was  under  color  of  title,  and  tberefore  ad- 
verse. It  was  error  to  suppose  tbat  tbere  was 
any  color  of  title  or  tbat  tbe  possession  was  ad- 
verse. Adverse  possession  under  color  of  title, 
tbis  court  says  in  Baker  v.  Lessee  of  Swan,  "is 
made  out  by  tbe  coexistence  of  two  distinct  in- 
gredients. Tbe  first  is  sudb  title  as  will  afford 
color :  and,  secondly,  such  possession  under  it 
as  will  be  adverse  to  tbe  rigbt  of  tbe  true  owner. 
And  wbetber  tbese  two  essentials  exist  are  in 
all  cases  questions  of  law,  to  be  determined  by 
tbe  court,  tbougb  tbe  facte  upon  wbicb  tbev  are 
founded  are  for  tbe  finding  of  tbe  Jury.  Hence 
wben  tbe  fkcts  exbibiting  and  tbe  possession 
under  it  are  sbown  the  court  will  determine 
whether  color  exist  and  the  possession  be  ad- 
verse." Tbe  title  relied  on  was  a  i>arol  gift,  and 
tbe  possession  given  was  not  such  as  to  mdicate 
a  purpose  to  sive  the  defendant  a  fee,  and  tbe 
possession  enjoyed  was  not  such  as  to  establish 
an  adverse  title.  Although  a  parol  gift,  followed 
b^  possession,  wiU  not  give  a  legal  title,  equity 
will  interfere  in  some  cases,  and  enforce  spe- 
cific perfbrmance,  where  tbe  proof  is  clear  and 
satismctory  tbat  tbe  donor  aid  agree  to  give 
and  did  inauce  possession  to  be  taken,  and  large 
expenses  to  be  incurred  in  improvements,  as  if 
the  property  bad  actually  been  conveyed.  But 
in  such  case  tbe  interfBrence  is  on  the  ground  of 
equitable  consideration  in  tbe  outlay  and  to 
prevent  the  consummation  of  a  fraud.  Tbe  case 
of  Hardesty  v.  Richardson,  44  Md.,  617,  was  one 
of  that  character,  and  in  it  the  whole  question  of 
wben  and  to  what  extent  equity  will  relieve  is 
tbere  ftdly  discussed  and  the  authorities  col- 
lected and  cited.  Upon  the  evidence  of  this  de- 
fendant herself  a  court  of  equity  could  not  and 
would  not  enforce  a  specific  performance  by 
decreeing  against  David  Shriver's  heirs  that 
they  should  convey  tbe  fee  to  Jane  Mclntire  of 
the  premises  in  controversy.  If  it  would  not, 
it  is  too  dear  for  argument  that  a  court  of  law 
sboold  not  allow  tbe  same  facts  to  go  to  a  jury 
as  sufficient  to  warrant  a  verdict  for  defendant 
on  the  ground  tbat  she  had  acquired  a  legal  titie 
if  they  found  the  fSsusts  testified  to. 

In  the  fiu)ts  testified  to  by  tbe  appellee  we 
cui  see  no  element  of  adverse  possession.  By 
ber  own  confession  and  testimony  sbe  was  put 
in  possession  by  David  Shriver  to  take  care  of 
tiie  property,  which  Brady,  who  had  preceded 
ber  ip  that  duty,  bad  abandoned  and  left  She 
was  charged  not  to  do  as  he  had  done.  Being 
put^  Uien,  as  an  agent  to  have  care  of  tbe  prop- 
erty, all  her  acts  of  possession  afterward  are 
to  De  referred  to  the  permission  under  which 
tbe  original  entry  was  made.  Tbere  is  nothing 
in  ber  Sastimony  tending  to  establish  a  disseizin 
or  ouster  of  David  Shriver  or  those  claiming 


under  him,  which  tbe  authorities  all  say  the  acts 
of  possession  indicative  of  adverse  holding  must 
effect.  They  must  be  hostile,  open,  notorious, 
and  exclusive,  and  must  have  been  continuous 
for  twenty  years.  They  must  be  such  as  un- 
mistakably indicate  a  claim  of  the  absolute  titie 
in  fee.  Richard  v.  Williams,  7  Wheat,  59;  Dean 
V.  Brown;  28  Md,,  11 ;  Kirk  v.  Smith,  9  Wheat, 
241 ;  Oampbell  v.  Shipley,  41  Md.,  96.  She  says 
sbe  paid  no  rent,  and  that  after  1 870  she  paid  tne 
taxes.  Tbe  non-payment  of  rent  is  of  i&elf  not 
sufficient  to  indicate  daim  of  titie.  This  court, 
in  Oampbell  v.  Shipley,  most  pertinently  said : 
^*If  no  rent  was  paid  and  the  tenancy  was  not 
expressly  admitted  there  was  nothing  to  show 
the  possesion  was  held  in  hostility  to  tbe  land- 
lord and  those  claiming  under  him.  In  tbe 
absence  of  this  proof  noming  is  to  be  presumed 
in  flEkvor  of  an  aoverse  possession,  and  more  par- 
ticularly wben  it  commenced  rightfblly  and 
with  the  assent  of  the  owner."  A  decision  more 
directly  applicable  could  not  be  found.  The 
possession  m  this  case,  by  defendants  own  state- 
ment, commenced  permissively — '*  to  take  care 
of  tbe  property."  In  doing  so  sbe  became  a 
tenant  at  will.  There  is  nothing  to  indicate  any 
claim  of  title  until  tbe  conversation  she  says  she 
bad  with  Mr.  Walsh  in  1869,  wben  sbe  says  she 
told  him  that  Mr.  Shriver  bad  given  it  to  ber  for 
a  home.  Supposing  tbis  to  be  a  claim  of  tbe  fee 
as  against  Walsh,  tbe  new  owner,  instead  of  only 
an  assertion  of  claim  of  a  home  for  life,  and  then 
conceding  tbat  fW>m  1870  sbe  did  pay  tbe  taxes, 
the  new  departure  has  not  continued  for  twenty 
years.  Besides.  Walsh  asserted  bis  claim  by 
ejectment,  whicn  she  did  not  defend^after  ap- 
pearing to  the  suit  by  counsel,  and  Walsh  ob- 
tained Judgment  for  the  property  and  could 
have  executed  it  by  writ  of  habere,  but  did  not 
If  her  possession  as  against  Walsh,  after  as- 
sertion of  claim,  had  continued  for  twenty  years, 
there  would  have  been  some  ground  for  her  con- 
tention of  right  to  hold  adversely.  But  noth- 
ing short  of  that  period  will  JustifV  the  presump- 
tion of  a  deed.  From  what  we  have  said  it  Is 
clear  tbat  tbe  plaintiflf  s  first  prayer  ought  to 
iiave  been  granted  without  modification ;  tbat 
the  court's  own  instructions  were  erroneous. 

The  granting  of  the  plaintiffs  first  prayer 
unmodmed  makes  the  second  prayer  of  plaintiff 
unnecessary,  and  we  need  not,  therefore,  ex- 
amine it,  nor  their  third  and  fifth  prayers. 

In  rejecting  the  fourth  prayer  of  the  appellee 
the  Circuit  Court,  in  our  opinion,  erred.  Tbat 
prayer  asked  the  court  to  say  that  tbe  defendant 
was  estopped  by  the  ejectment  proceedings  in 
No.  146  iMals,  October  term- 1870,  of  the  Circuit 
Court  for  Allegany  County  (wherein  the  defend- 
ant was  defendant  in  possession),  firom  denying 
the  right  of  possession  to  tbe  parcel  of  lana  re- 
covered in  that  suit  '*  for  and  during  tbe  term  of 
twenty  years— the  demise  laid  in  the  declara- 
tion." In  that  case  this  defendant  was  also  defend- 
ant, and  was  notified  and  appeared  by  counsel, 
who  entered  into  the  consent  rule,  and  afterward 
struck  out  bis  appearance,  and  Judgment  by  de- 
fault was  rendered  against  the  casual  ejector. 

In  Aslin  v.  Parlmi,  2  Burrows,  668,  Lord 
Mansfield,  in  announcing  the  unanimous  opinion 
of  all  the  Judges,  says  of  tbe  tenant  in  pos- 
session :  "If  after  he  is  duly  served,  he  does 
not  appear,  out  lets  Judgment  go  by  default, 
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*^  Buoh  iadgment  is  carried  into  execation  against 
him  by  writ  of  possession.  That  there  is  no 
distinction  between  a  Judgn^ent  in  ejectment, 
upon  verdict,  and  a  judgment  by  default.  In 
the  first  case  the  ri^nt  of  the  plaintiff  is  tried 
and  determined  agamst  the  defendant ;  in  the 
last  case  it  is  confessed." 

The  case  in  which  these  decisions  were  made 
wias  an  action  for  mesne  profits.  And  then  the 
court  said  the  **  tenant  was  concluded  by  the  judg- 
ment and  cannot  controvert  the  title,  and  con- 
sequently cannot  controvert  the  plaintiff's  pos- 
session." Of  course  this  applies  only  to  the 
term  laid  in  the  declaraton,  which  in  this  case 
has  not  yet  expired.  So  that  lease  or  no  lease 
could  not  come  in  question.  Tyler  Ej.,  392. 
Upon  8cire  facias  on  such  judgn^ent  the 
question  decided  in  the  judgment  could  not 
again  arise.  Bradford  v.  Bradford,  5  Conn.,  127. 
But  as  to  the  fee  of  the  title  it  is  not  con- 
clusive ;  for  by  the  structure  of  the  pleadings 
in  the  old  form  of  action,  under  which  the  case 
offered  in  evidence  was  conducted  and  judg- 
ment rendered,  it  is  impossible  to  plead  former 
recovery.  Tyler  Ej.,  592, 593;  Jackson  v.  Tuttle, 
9  Cow.  233 ;  Mackenzie  v.  Renshaw,  55  Md.,  299. 
A  former  verdict  and  judgment,  therefore,  is 
not  conclusive  as  to  title.  In  the  last-cited  case 
this  court  said : 

**Any  judgment  in  ejectment  under  the  old 
practice  was  conclusive  upon  nobody." 

It  follows  that  while  the  court  erred  in  reject- 
ing the  plaintiff's  fourth  prayer  because  it  only 
asked  that  the  defendant  be  declared  estopped 
by  the  judgment  in  the  former  case  from  the 
right  of  denying  the  right  of  possession  to  the 
property  in  controversy,  and  recovered  in  the 
former  case,  for  and  during  the  period  of  twenty 
years,  which  was  the  demise  laid  in  the  declara- 
tion, yet  the  court  below  was  entirely  right  in 
granting  the  defendant's  seventh  prayer,  which 
told  the  jury  that  the  verdict  and  judgment  in  the 
former  case  were  not  conclusive  as  to  the  ques- 
tion of  title  involved  in  this  case.  There  a 
lease  of  twenty  years  only  was  declared  for ; 
here  the  entire  title  is  in  question.    The  second 

grayer  of  the  defendant  being  but  the  converse, 
I  substance,  of  the  plaintiff's  first  prayer  in 
part  with  the  addition  of  simply  declaring  the 
burden  on  the  plaintiff  to  prove  his  case,  there 
was  no  error  in  granting  it  Of  course  it  was 
incumbent  on  the  plaintiff  to  show  that  his  deeds 
included  this  parcel  of  land,  for  if  it  had  not 
been  conveyed  to  him  it  was  immaterial  whether 
the  defendant's  title  was  good  or  bad.  He  could 
only  recover  on  the  strength  of  his  own  title. 

This  was  not  a  case  in  which  there  was  really 
a  controversy  over  lines  and  the  proper  location 
of  land,  and  it  may  be  very  doubtftd  whether  it 
was  a  proper  case  for  the  allowance  of  defense 
on  warrant  The  fifty-third  section  of  article  75 
prohibits  the  issuance  of  warrant  of  resurvey  in 
actions  of  ejectment,  unless  the  court  is  satisfied 
there  is  a  dispute  as  to  the  location  of  the  land 
claimed  in  the  action.  In  this  case  both  parties 
claimed  under  David  Shriver,  and  the  only 
Question  was  which  had  the  better  place.  If 
the  deeds  were  of  such  general  import  as  to  in- 
clude all  the  real  estate  of  David  Shriver  or  of 
such  description  as  to  plainly  include  this  par- 
cel of  land  of  course  no  warrant  of  survey  was 
necessary.    We  do  not  know,  for  those  deeds 


are  not  in  the  record.  Under  the  defense  on 
warrant  the  defendant  only  located  her  posses- 
sion by  inclosures.  The  plaintiff  located  various 
papers  by  actual  survey  in  i>art  and  by  protrac- 
tion in  part,  and  there  was  no  counter  location 
according  to  the  record.  There  was  evidence, 
says  the  record,  tending  to  show  the  correctness 
of  the  plaintiff's  location.  The  record  contains 
none  to  the  contrary.  If  there  was  none  it  was 
misleading  to  grant  that  instruction  ;  but  being 
a  granted  prayer  and  no  exceptions  to  it  for  the 
want  of  evidence  to  support  it,  we  cannot, 
under  our  rules,  say  it  was  granted  in  error. 

It  only  remains  to  consider  the  question  raised 
in  the  first  bill  of  exceptions.  In  the  former 
ejectment  suit,  after  the  defendant's  attorney 
had  struck  out  his  appearance,  a  judgment  by  de- 
fault had  been  rendered.  This  judgment  the  de- 
fendant afterward,  by  other  counsel,  moved  to 
have  stricken  out  This  motion  was  heard  on 
the  petition  and  affidavit  of  the  defendant,  the 
answer  and  affidavit  of  the  plaintiff,  certain  af- 
fidavits of  two  other  persons  made  before  a  jus- 
tice of  the  peace.  The  affiants  whose  affidavits 
were  filed  are  now  dead,  and  those  aflQdavits, 
which  are  with  reference  to  certain  admissions 
of  the  defendant,  were  offered  by  the  plaintiff  as 
evidence  in  this  case,  but  were  not  admitted. 
There  was  no  error  in  their  exclusion.  They 
were  used,  it  is  true,  upon  that  motion,  so  far 
as  appears,  without  objection ;  but  they  were 
ex  parte  affidavits,  and  were  not  taken  under 
order  from  the  courts  or,  as  f)Bu*  as  appears,  after 
notice  to  the  other  side,  so  that  the  right  of 
cross-examination  might  have  been  exercised. 
To  make  such  evidence  admissible  it  is  impera- 
tively necessary  that  the  opportunity  for  cross- 
examination  must  have  been  enjoyed,  whether 
availed  of  or  not  Upon  the  authorities  they 
would  not  seem  to  have  been  admissible.  1 
Tayl.  Ev.,  435. 

Judgment  reversed  and  new  trial  ordered.— 
Maryland  Law  Journal, 

A  Lbqal  RELia— Mr.  E.  W.  EUswort^  a 
grandson  of  Hon.  Oliver  Ellsworth,  the  third 
Chief  Justice  of  the  Supreme  Court  of  the  United 
States,  has  presented  to  Hon.  Henry  W.  Blod- 
gett,  judge  of  the  United  States  oourt  here,  a 
ruler  cut  from  a  venerable  red-cedar  trecL  which 
for  many  years  shaded  the  study  of  Chief  Jus- 
tice Ellsworth.  It  is  inlaid  at  one  end  with  a 
piece  of  the  *^  Charter  Oak  "  and  at  the  other 
with  a  piecj^  of  the  "Pemberton  Grant  Oak." 
On  one  side  it  has  the  inscription  "To  Hon.  H* 
W.  Blodgett  from  E.  W.  Ellsworth,"  and  on  the 
other  "Charter  Oak"— ** Oliver  Ellsworth  Ce- 
dar"—"Pemberton  Grant  Oak."  Judge  Blod- 
gett has  hanging  in  his  chambers  a  picture  of 
the  house,  including  the  study  of  the  Chief  Jus- 
tice and  the  cedar  tree  frx>m  whidti  the  ruler 
was  cut—Chicago  Legal  News, 
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Snpreme  Court  of  the  District  of  Colombia. 

IN  EQUITYi^New  Suits. 

June  12. 
11197.  Etta  Fegley  ▼.  William  H.  Fegley,    For  divoioe. 
Com.  sol.,  C.  Carrington. 

Jane  14. 
11196.  Downham  A  Ck>.  ▼.  Maiy  O.  Hall,  adminiafaatrix,  ei 
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aL    To  settle  estate.    Oom.  sols.,  NichoL  Holtzman,  and 
Moffett 

lUM.  James  H.  Hervr  et  al.  ▼.  Thomas  Walsh.  To  en- 
ibrce  mechanic's  lien.    Com.  soL,  J.  N.  McGiU. 

Jane  15. 

lUOO.  Danid  Longhran  t.  Mary  Oinningham  et  al.  Credi- 
tor^ bm  and  to  seU  part  lot.    Com.  sol.,  M.  J.  Colbert. 

liaoi.  B.  8.  Sntton  v.  Qeonte  Bmmort  et  al.  Judgment 
ocditor^  bill.  Oom.  sols.,  H.  H.  Blackbom  and  John 
Bidoot 

mOL  Sarah  Waters,  adm'x,'et  aL  v.  Sntton  Gross  et  al. 
IToKllIot   Com.  sols.,  Smyth  and  Smith. 

1M08.  Maiy  L  Wright  v.  John  N.  Wright  et  al.  To  seU 
lots.  Com.  soL,  A.  G.  Riddle. 

_  Jnne  16. 

113M.  Elizabeth  M.  Houchens  et  al.  t.  Lola  Miller  et  al. 
For  Mrtition.    Com.  sol.,  L.  C.  Williamson. 

Itt06.  Richmond  O.  Anllck  v.  W.  Blair.  For  account. 
Com.  sou  W.  Blair. 

11208.  J.  H.  Thomas  et  al.  v.  Mary  McD.  Thomas  et  al. 
Speciiic  p^formance.    Com.  sols..  Gordon  A  Gordon. 

inm.  William  A.  Shedd  et  al.  ▼.  William  P.  Shedd,  intent. 
To  sell  real  estate.   Com.  sols..  Same. 

11308.  Anna  M.  Welch  v.  James  W.  Welch.  For  divorce. 
Com.  soL,  Thomas  C.  Taylor. 


CIRCUIT  COURT.— New  Suits  at  Law. 

June  7. 

MfTSS.  Edward  Caverly  et  al.  v.  Plymouth  Congregational 
Oimch  of  the  CItar  of  Washington,  D.  C.  Account,  tl66. 
PMfcattj8,Caru8i  2  Miller.  ^^ 

»734.  John  O.  Pettibone  v.  Ann  Maria  Ellis.  Account. 
pnJSi,   PUb  attys.  Same. 

Vm.  Benjamin  F.  Jackson  v.  John  D.  Merritt  et  al. 
•IjWMS.   Plfb  atty.  L,  Robinson. 

was.  Herman  A.  SeUgson  v.  John  H.  Waugh.  Judgment 
of  Justice  SMder. 

WW.  Benjamin  Githens  et  al.  v.  William  D.  Peachy. 
Noteand  account.    PHTs  attys,  Cole  &  Cole. 

W38.  Lavinia  S.  Hebb  et  al.  v.  The  Chesapeake  Fire  In- 
wnjnoeOo.   PoUrr.t8S3.38Ji.    Pitt  attys,  Same. 

waA.  John  R.  Thomas  v.  The  Washington  Casino  Co. 
AoooimtJ7.0«M».    Pitt  aUy,  C.  Carlisle. 
r^*^'  SSJT?^  ^  Bruce,  trading  as  Edward  B.  Bruce  & 
S?,7.J-  wniiam  D.  Peachy.    Account,  IS44.92.    Pitt  atty. 
William  G.  Johnson. 

June  8. 
JF**;^**®  ^-  Utermehle  v.  J.  J.  Johnson  et  al.    Note, 
|B«0.   PMs  atty,  L.C.  Williamson. 

June  9. 
..S^  %?  ^  Bamshaw  ▼.  George  H.  Armstrong.    Re- 
pteTjn.   Plfk  atty,  F.T.Browning. 

w2^*i.^^   ^'  Hardenbergh  v.  Algernon   S.  Paddock. 
NoJe,H^   Pitt  atty,  James  F.  Hoo£ 

W44.  Bobert  M.  Thompson  v.  William  J.  Smith  et  al. 
DS*?ttJp5.000.    Pitt  a^W.  A.  Cook, 
f  ^^.  ™  National  Metropolitan  Bank  of  Washington  v. 
J.FlojdKing.    Note,f461.    Pitt  atty,  Nath'l  Wilson. 

«y..«  -r«.  June  11. 

-if  ^9?*'^"  L.  Borgmeyer  v.  Austin  P.  Brown.  Note, 
IKO.  PMfc  atty,  p.  x>,  ifcKenney. 

S747.  Thomss  E.  Waggaman  v.  Martin  C.  Flannery  et  al. 
A«wmtj»75.   Pitt  atty,  WilUam  F.  B4attingly. 

W^  Thomas  W.  Smith  ▼.  Emily  E.  Biiggs.  Account, 
WM.   PMBi  atty.  S.  T.Thomas. 

Wtt.  Same  ▼.  Irwin  S.  Barker.    Account,  $610.63.    Pitt 


,..      .Charles  Brill  v.  John  A.  Berger.    Notes,  $500.    Pitt 
Mtjs,  Edwards  A  Barnard. 

June  12. 

W51.  Brastos  K.  Johnson  et  al.  ▼.  Camil  Solari  et  al. 
^2?  *°^  account.  1306.    Pitt  atty,  S.  T.  Thomas. 
^»WBl  Peier  Wynne,  use  of  Carusi  A  Miller,  v.  Daniel 
0«g«r.   Account,  |200.    Pitt  attvs.  Carusi  A  Miller. 

W6t.  Marguerite  Campbell  v.  'Hie  Washington  Beneficial 
Hidowment  Association  of  the  District  of  Columbia.  Policy, 
¥m,   PUb  attys,  Charles  and  William  B.  King. 

JWM.  Samuel  G.  Painter  et  al.  v.  Joseph  Herzog.  Account, 
WmM,  PUb  attys,  Bimey  A  Bimey. 

^_,  ^  June  18. 

W5S.  Ftank  P.  lannarone  v.  Francisco  Soagnelli.  Ao- 
w^lnsJB.   Pitt  atty.  Arthur  Fergusson. 

W26.  Thomas  D.  Singleton  et  at  ▼.  Edward  Devlin.  Ao- 
ttSkfUO.   Pitt attyTw.  P.Bell. 

WWjtaaac  A.  Sheppard  et  al.  v.  James  R.  Harrover. 
"0tc.|aa6J9.   Pitt  attys,  Bimey  &  Bimey. 

WS8.  Anthony  LuUey  ▼.  John  W.  Morgan.  Note,  $883.48. 
K»itty,aF.kowe. 

-„..    June  14. 

W5l.^lliam  H.  Tenney  et  al.  ▼.  Nicholas  De  Boy.    Ao- 
ttSSt^***-^'-    Pitt  atty,  F.W.  Jones. 
_W«0.  Stephen  Flanagan  ▼.  Barton  L.  Walker  et  al.    Biect- 
ngt  PliSattjr,  F.  H.  Mackey. 

.  wn.  Frederic  Bergner  et  al.  ▼.  Bmest  D.  Mayer  et  al. 
Aawmt,  11,878.70.    PUtt  atty,  R.  R.  Perry. 


Rule  Of  Court. 

RuLB  20.  *  *  *  *  Hereafter  €Ul  noUoee  Vfhioh  relate  to 
prooeedinge  in  the  Supreme  Court  of  the  Dietriet  of  Columbia, 
the  pubUoation  of  which  i$  required  by  law  or  by  rule9  of 
Court,  or  by  any  order  of  Court,  9haU  be  published  in  Thb 
Washington  Law  Rbpobtkb,  during  the  time  reqiUred  by 
Icup,  Ht  addition  to  any  other  paper*  which  may  be  apeoicUly 
ordered  or  which  may  be  eeleeted  by  the  partiee. 


£egal  Notices. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Henry  Boegtholz, 
late  of  the  District  of  Columbia,  deceased.  ' 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  14th  day  of  June 
next ;  they  may  otherwise  by  law  be  excluded  ftom  all  bene- 
fit  of  the  said  estate. 

Given  under  my  hand  this  14th  day  of  June,  1888. 
CHARLOTTE  BOEGEHOLZ,  Adm*x,  1139  7th  st.  n.  w. 

25    No.  zni.    Ad.  D.  14.    Chapla  Brown,  Proctor. 
THIS  IS  TO  GIVE  NOTICE. 

That  the  subeoriber,  of  the  District  of  Columbia,  has 
obtained  ttom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Lucy  L.  Hunter, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  June 
next;  they  may  otherwise  by  law  be  excluded  flrom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  12th  day  of  June,  1888. 

MART  ANN  McCLAIN,  Ex»x, 

1799  Pa.  ave.,  Washington. 

25    C.  A.  Brandenburg,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  Robert  E. 
Moore.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  June 
next:  they  may  otherwise  by  law  be  exdnded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  June,  1888. 

CARLOTTA  M.  MOORE,  Adm*x  c.  t.  a., 

784  6th  St.  n.  w. 

25    No.  8073.    Ad.  D.  14.    Wm.  F.  Mattingly,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  14th  day  of  June,  1888. 

Annie  Miller  ) 

V.  J- No.  11048.    Eq.  Docket  28. 

Daniel  Miller. ) 
On  motion  of  the  plaintUT,  by  Bfr.  Campbell  Carrington,  her 
solicitor,  it  is  ordered  that  the  defendant,  Daniel  Miller,  cause 
his  appeurance  to  be  entered  herein  on  or  before  the  first 
rule-aay  occurring  forty  days  after  this  diur :  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  for  a  divorce  **  a  vinculo  matri- 
monii" upon  the  ground  of  willftd  and  uninterrapted  deser- 
tion for  over  three  years. 
By  the  Court.  W.  S.  COX,  Justice,  &c. 


Trae  copy.    Test : 
25 


R.  J.  Meios,  Clerk.  &c. 
By  M.  A.  CiANCY,  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

June  14th,  1888. 

In  the  case  of  Anthony  Lulley,  Administrator  of  Emllle 
Lulley,  deceased,  the  Aoministrator  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  6th  day  of 
July,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment 
and  distribution,  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properW  vouched; 
otherwise  the  Administrator  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  Oie  Washington  Law  Reporter  previous  to 
the  said  day. 

Test :  DORSET  CLAGBTT,  Register  of  Wills, 

25    No.  2706.    Ad.  D.  18.    A.  B.Duvall,  Proctor.. 
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IHia  18  TO  GIVB  NOTICE, 

That  the  robwaiber,  of  the  District  of  Colombia,  hath  ob- 
tained from  the  Supreme  CJoort  of  the  District  of  Colnmbis, 
holdins  a  Special  l%rm  for  Orphans'  Oonrt  business.  Letters 
TestamentMT  on  the  neisonai  estate  of  Hiram  8.  LitcMleld, 
lateof  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
herebywamed  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  asth  day  of  May  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  25th  day  of  May,  1888. 

JAB.  T.  PETTY,  Ex»r,  888  Virginia  ave.  s.  w. 

S5    No.  8006.    Ad.  D.  14.    O.  T.  Thompson,  Proctor. 


Cegal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  in  Equity. 

Perry MatthWft el an^    ^    .^^ 
V.  >Eq.  No.  10084. 

EmelliieWilliamsetal.) 
Julius  Maedel,  the  Trustee  appointed  by  the  decree  of 
court  in  this  cause  to  sell  the  property  involved  therein. 
being  the  south  100  feet  of  lot  43  of  8.  8.  Loomis'  recorded 
subdivision  of  lots  in  sauare89,  in  the  city  of  Washington, 
D.  C,  having  reported  tlmt  he  has  sold  the  said  property  to 
Thomas  M.  Brent,  at  private  sale,  for  the  sum  of  eleven  hun- 
dred and  twenty  dollary  and  twenty  cents  (|1,120.20).  and 
subject  to  all  taxes  and  the  claim  of  Wm.  L.  Bramhall's  in- 
terest in  said  property,  and  that  the  purchaser  has  complied 
with  the  terms  of  sale,  it  is,  this  14th  day  of  June,  A.  D. 
18SS,  ordered  that  said  sale  be,  and  the  same  hereby  is,  rati- 
fied and  confirmed,  unless  cause  to  the  contrary  be  shown 
on  or  before  the  14th  day  of  July,  A.  D.  1888. 

CHARLES  P.  JAME8.  J. 
Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  successive  weeks  in  the  Washington  Law  Reporter  be- 
fore said  14th  day  of  July,  A.  D.  1888. 

CHARLES  P.  JAMBS,  J. 
A  true  copy.    Test:  R.  J.  Mrios,  Clerk. 

25 By  M.  A.  Clancy,  Aas't  Clerk. 

rma  is  to  give  notice. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  Testamentaivon  the  personal  estate  of  WllHam  Myers, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  4th  day  of  June  next : 
they  may  otherwise  by  law  be  ezdoded  Arom  all  benefit  of 
the  said  estate. 

Qiven  under  my  hand  this  4th  day  of  June,  1888. 

CALDERON  CARLISLE,  Bz*r,  Fendall  Building. 

25    No.  3080.    Ad.  D.  14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 
LucreUa  Myers  etal.) 

V.  VEquity  10099. 

JohnJ.  Lindsleyetal.i 
It  is,  this  12th  \day  of  June,  A.  D.  1888,  ordered  that  the 
sales  made  and  reported  by  George  E.  Hamilton  and  J. 
Holdsworth  Gordon,  Trustees  in  above  cause,  be  ratified  and 
confirmed,  unless  cause  to  the  contrary  thereof  be  shown  on 
or  before  the  12th  dav  of  July,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  in  inserted  in  the  Waih- 
ington  Law  Reporter  once  a  week  for  three  weeka  befoire 
said  day. 
The  report  states  the  amount  of  sales  to  beie8|790. 

wTs.  COX,  J. 
A  true  copy.    Test :  R.  J.  Mbios,  Clerk. 

25  By  L.  P.  WiiiLiAMS,  Ass't  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtidned  ftom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentiurv  on  the  personal  estate  of  Emma  C.  Wright, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  ejudbit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  June 
next :  they  may  otherwise  by  law  be  ezdudea  iVom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  June,  1888. 

a  W.  HOLCOMB,  Ex»r. 
829  F  St.  n.  w..  Washington,  D.  C. 

25    Na8125.    Ad.  D.  14.    E.  A.  Newman,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

June  19th,  1888. 

In  the  case  of  Randall  Hagner,  Administrator  o.  t.  a. 
of  Robert  P.  Dodoe,  deceased,  the  Administrator  c  t.  a. 
aforesaid  has,  with  the  approval  of  the  Court,  appointed 
Friday,  the  18th  day  of  July.  A.  D.  1888,  at  11  o'clock  a.  m^ 
for  making  payment  and  distribution  under  the  Court's 
direction  and  control:  when  and  where  all  creditors  and 
persons  entitled  to  discrlbutive  shares  (or  legacies)  or  a  resi- 
due are  hereby  notified  to  attend,  in  person  or  by  agent  or 
attorney  duly  authorired,  with  their  chums  against  the  estate 
properly  vouched ;  otherwise  the  Administrator  c  t.  a.  will 
take  the  benefit  of  the  law  against  them. 

Provided  a  oopy  of  this  order  be  published  once  a  week  for 
three  weeksin  the  Washington  Law  Reporter  previous  to  the 
said  day. 

Ttet :  DORSET  CLAQETT,  Register  of  Wills. 

i5    No.2X^    Ad.D.18. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  flrom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Qua  S.  Ray, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  Mth  day  of  Blay 
next ;  they  may  otherwise  by  law  be  excluded  ftom  all  ben- 
efit of  the  said  estate. 

Qiven  under  our  hands  this  24th  day  of  May,  1888. 
EDWARD  P.  QUALTROUGH, 
ROSS  LESLIE  RAT,  1901  Fst  n.  w.. 
Executors. 

94   John  Selden,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftt>m  the  Supreme  Court  of  the  IMstnct  ot 
Columbia,  holding  a  Special  Term  for  Orphans'  Court  busi- 
ness. Letters  Testamentary  on  the  personal  estate  of  JoIhi 
LIppert,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  voodiers  there- 
of, to  the  subscriber,  on  or  before  the  1st  day  of  June 
next:  they  may  otherwise  by  law  be  excluded  ftom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  Ist  day  of  June.  1888. 

MAGDALENA  LIPPERT,Bx% 
Alley  between  Q  and  H  and  8th  and  7th  sts.  n.  e. 

24    No.  8086.    Ad.  D.  14.    Chapin  Brown,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COUIMBIA. 
The  11th  day  of  June,  1888. 
William  H.H.Gorham     ) 

V.  (No.  11079.    Eq.  Docket 98. 

Henry  H.Dudley,  jr.,  etal.) 
On  motion  of  the  plaintifr,  by  Mr.  J.  J.  Darlington,  his 
solicitor,  it  is  ordered  that  the  defendant,  HenryH.  Dudley, 
jr.,  cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  fortv  days  after  this  dav ;  other- 
wise the  cause  will  be  proceeded  with  as  in  caseof  defhult. 

The  object  of  this  suit  is  to  substitute  a  trustee  to  release  sub- 
let 54,  sq.  861,  in  the  city  of  Washington,  D.  C,  from  a  deed  of 
trust,  recorded  in  liber  No.  8G0,  fol.  416.  to  Henry  A.  Duncan- 
son  and  HenryH.  Dudley,  trustees. both  deceased,  on  ground 
that  the  indebtedness  secured  has  been  paid. 
By  the  Court.  W.  8.  COX,  Jostloe,  Ae. 

True  copy.    Test:  R.  J.  Mmos,  desk,  Ac 

94  By  M.  A.  Clanot,  Aas't  aerie. 


IN  THE  SUPREME  COURT  bF  THE  DISTRICT  OF  COLUMBU. 
The  8th  day  of  June,  1888. 
J.  Stanley  Brown  «t  al. 


Harriet  Abbet. 


fNo. 


11186.    Bq.  Docket  No.  98. 


On  motion  of  the  plalntiffb,  by  Mr.  J.  H.  Ralston,  their  so- 
licitor, it  is  ordered  Uiat  the  defendant,  Harriet  AMot.  cause 
her  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  days  after  this  day :  otherwise  the 
cause  will  be  prooeeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  declare  deed  to  Harriet  Abbot, 
recorded  in  Uberl2S3,  folU>  803,  &c.,  of  the  land  records  of 
the  District  of  Columbia,  a  cloud  upon  title  to  so  much  of 
lot  S9,  S.  P.  Brown's  subdivision  of  Mt.  Pleasant  as  is  ckdmed 
bv  plaintiffb  ha>din  and  apedficaUy  described  in  bill  of  coBft- 
pialnant  herein,  and  for  u^junction,  te. 

By  the  Court.  W.  8.  COX,  Justloe,  Ae. 

True  copy.    Test :  R.  J.  Mmos,  Clerk.  Ac. 

34  ByM.A.GLiLHOT,AsBHaerk. 
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m  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
James  Johnson) 

T.  V  No.  10917.    Eq.  Doc.27. 

Jufia  Johnson.  ) 

The  Tnxstee,  Tallmadg®  A.  Lambert,  appointed  in  this 
eause,  having  reported  the  sale  of  the  following  property,  to 
wit.  lot  lettered  '*A"  of  D.  A.  Gardiner's  sabdivision  of  cer- 
tain lots  in  square  numbered  214,  in  the  citv  of  Washington, 
in  said  District,  containing  about  2,001)^  square  feet,  to 
James  T.  Bradford,  at  and  for  the  sum  of  one  dollar  and  ufty 
cents  per  square  foot,  It  is  therefore,  this  26th  day  of  May. 
A.  D.  1S88,  ordered  that  said  sale  be  finally  ratified  and 
confirmed,  unless  cause  to  the  contrary  be  shown  on  or  be- 
fore the  26th  day  of  June.  A.  D.  1888. 

ProTided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  successive  weeks 
berore  said  last-named  date. 

The  sale  aggregates  $3,006.75. 

W.  8.  COX,  J. 

A  true  copy.    Teat :  R.  J.  Meios,  Clerk. 

22 By  L.  P.  Williams,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
AHiertW.Bagnametal.) 

V.  J-Eq.  No.  10868. 

Peter  L.  Bagnam  et  al.  ) 
It  appearing  to  the  Court  that  no  objection  has  been  made 
to  the  order  nisi  paased  herein  on  the  8d  day  of  May,  A.  D. 
1888,  but  that  publication  has  not  been  made  as  provided  by 
said  order,  it  is  ftarther  ordered,  this  6th  day  or  June,  1888, 
that  the  sale  reported  by  the  Trustee  be  ratified  and  con- 
firmed, unless  cause  to  Uie  contrary  be  shown  on  or  before 
the  21at  day  of  June,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Bepoi(;er  once  a  week  for  three  weeks  before 
said  21st  day  of  June,  A.  D.  1838. 

W   S   COX  J 
A  true  copy.    Teat :  R.  J.  Mbios,  Clerk. 

28  By  M.  A.  Clancy,  Ass't  Clerk. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  busindas,  I^etters 
of  Administration  on  the  personal  estate  of  Edward  Parker, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  6th  day  of  June 
next;  they  may  otherwise  by  law  be  excluded  i^om  all  bene- 
fit of  the  said  estate. 

Given  under  our  hands  this  6th  day  of  June,  1888. 

CARRIE  V.  PARKER,  471  H  st.  s.  w., 
C.  C.  MEADOR,  903  13th  st.  n.  w.. 

Fitnam  &  Scaggs,  Proctors.  Administrators. 

24   No.  3116.    Ad.  D.  14. 


7^03  18  TO  OrVE  NOTICE. 

That  the  8iibscrit>er,  of  the  District  of  Columbia,  hath 
obt«ned  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  William 
T.  Ware,  late  of  the  District  of  Columbia,  deceased. 

All  penons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  sam:,  with  the  vouchers  there- 
of, to  thesnbscriber,  on  or  before  the  4th  day  of  May  next : 
they  may  otherwise  by  law  be  excluded  ftt>m  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  4th  day  of  May,  1888. 

HUMPHREY  H  WARE,  Adm'r,  609  B  st.  s.  e. 

Irving  Williamson  and  Campbell  Oarrington,  Proctors. 

24   Ko.  aoeo.    Ad.  D.  14. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Margaret  Walker  0tal.) 

V.  }  No.  11,084.    Bq.  Docket  28. 

Lnie  M.  Walker  et  al.  ) 

The  Trostee,  William  W.  Boarman,  appointed  in  this 
caoae,  haviiw  reported  the  sale  of  sub-lot  23  (of  the  subdivi- 
WMi  of  W.  T.  Walker  et  bIX  in  square  two  hundred  and 
nraety-seven  (297),  to  James  W.  Yates,  for  the  sum  of  |2,680 
cash,  rt  is  thereupon,  thia  29th  day  of  May.  A.  D.  1888,  ordered 
that  9^  sale  be  finally  ratified  and  confirmed,  unless  cause 
U)  tte  oontiary  be  shown  on  or  before  the  29th  day  of  June, 
A.D.M88. 

^ovided  a  copy  of  thia  order  be  published  in  the  Wash- 
uutoaLaw  Reporter  once  a  week  for  three  successive  weeks 
wwwe  said  lasif  named  day.  W.  S.  COX,  J. 

A  true  copy.   Teat:  B.  J.  Mmoa,  CTerk. 

^  By  H.  W.  Hodges,  Asst  Clerk. 


Cegol  iN'oticed. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Obedience  Mo*. 
Keiuiey,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  4th  day  of  June  next: 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  4th  day  of  June,  1888. 

C.  C.  McKENNEY,  Adm'r,  821  G  st.  s.  e. 

24    No.  8111.    Ad.  D.  14.    E.  A.  Newman.  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
William  Birney 


retal.j 


No.  10977.    Equity. 
Uriah  H.  Painter «-    ' 

On  consideration  of  the  report  of  the  trustees  for  sale  in 
this  cause,  it  is,  this  28th  day  of  May,  1888.  ordered  that  the 
sale  of  lot  20,  square  633,  to  Ida  U.  Marshall,  at  the  price  of 
$1.92'/^  per  square  foot,  be  confirmed,  unless  cause  to  the  con- 
trary be  shown  on  or  before  th6  29th  day  of  June,  1888 ;  and 
it  is  farther  ordered  that  the  offer  of  said  Ida  U.  Marshall  to 
purchaae  at  the  price  of  $1,923^  per  square  foot  lot  19  and  the 
west  five  feet  fVont  on  B  street  of  lot  18  in  place  of  lot  22,  bid 
for  by  her  at  the  auction  sale  held  by  said  trustee,  be  ac- 
cepted by  said  trustees,  and  such  sale  will  be  confirmed,  un- 
less cause  to  the  contrary  be  shown  on  or  before  said  29th 
day  of  June  next.         ^ 

Provided  a  copy  of  tnis  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a*  week  for  three  weeks  before 
sudday. 

W.  S.  COX,  Justice. 

A  true  copy.    Test :  R.  J.  Meios,  Clerk. 

22  By  M.  A.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  June,  1888. 
Mary  Berry     ) 

V.  JNo.lUSl.    Eq.  Docket  28. 

Franklin  Berry. ) 
On  motion  of  the  plainUff,  by  Mr.  B.  F.  Leighton,  her 
solicitor,  it  is  ordered  that  the  defendant,  Franidin  Berry, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day :  otherwise 
the  cause  wul  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  vinculo  mat- 
rimonii fVom  the  defendant  on  the  grounds  of  cruelty  and 
desertion. 
By  the  Court.  W.  S.  COX,  Justice,  Ac. 
True  copy.    Test :                R.  J.  Meios,  Clerk,  &c. 
24 By  M.  A.  Clancy.  Ass'i  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Mabel  Howell  et  al. } 

V.  }  In  Equity.    10717. 

Samuel  6.  Muir.  ) 
It  is.  by  the  Court,  this  12th  day  of  June,  A.  D.  1888,  ordered 
that  the  offer  to  purchase  the  real  estate  in  said  case  men- 
tioned, made  by  Alfred  Richards,  and  reported  by  L.  Cabell 
Williamson,  Trustee,  be,  and  the  same  is  hereby,  ratified  and 
confirmed,  unless  cause  to  the  contrary  thereof  be  shown  on 
or  before  the  18th  day  of  July,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Washing- 
ton Law  Reporter  once  a  week  for  three  successive  weeks 
before  the  13th  day  of  July,  A.  D.  1888. 
The  report  states  the  amount  offered  to  be  $2,600. 

E.  P.  BINGHAM,  Chief  Justice. 
A  true  copy.    Test :  R.  J.  Meios,  Clerk. 

24 By  H.  W.  Hodgbs,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
June  8th,  1888. 

In  the  matter  of  the  estate  of  Jackson  Lackey. 

Application  for  Letters  of  Administration  on  the  estate  of 
the  said  deceased  haa  this  day  been  made  by  John  W.  Major 
and  others,  who  pray  that  such  letters  may  be  granted  to 
James  S.  Edwards. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  29th  day  of  June  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Court.      W.  8.  COX,  Justice. 

Teat :  DORSET  CLAGBTT,  Register  of  Wills. 

24    Edwards  &  Barnard.  Proctors. 


Digitized'by 


Google 


406 


THE  WASHINGTON  LAW  EEPORTER. 


Vol.  XVI 


Cegal  Notice. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Edward  P.  Davis  at  al. ) 

V.  {  Eq.  No.  108B7. 

James  S.  Davis  at  al.  ) 

Oonaolidatod. 
James  S.  Davis  et  al.  ) 

▼.  (Equity  No.  10676. 

Edward  P.  Davis  at  al.) 


George  E.  ELamilton,  Trustee,  having  reported  that  he  has 
sold  the  property  mentioned  in  these  proceedings,  to  wiL 
sub-lot  lettered  '*X,"  in  square  numbered  four  hundred  and 
sixty  (460),  to  Samuel  F.  Merrill,  for  thirty-seven  thousand 
doUars  ($37,000),  it  Is  ordered,  this  26th  ctay  of  May,  A.  D. 
1888,  that  said  sale  be  ratified  and  confirmed,  unless  cause  to 
the  contrary  be  shown  on  or  before  the  26th  day  of  June, 
A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Washing- 
ton Law  Reporter  once  a  week  for  three  successive  weeks 
before  said  26th  day  of  June,  1888. 

W.  8.  COX,  J. 

A  true  copy.   Test :  R.  J.  Mrigs,  Clerk. 

22  By  M.  a.  Culncy,  Ass't  Clerk. 


Cegol  Notite0. 


THIS  18  TO  OrVB  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  fh>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamenta^ry  on  the  personal  estate  of  Elizabeth  Lowe,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  againsLthe  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  17th  day  of  May 
next ;  they  may  otherwise  by  law  be  excluded  fVom  all  benrat 
of  the  said  estate. 

Given  under  our  hands  this  17th  day  of  May,  1888. 

SUSAN  B.  LATIMER, 
ANNIE  J.  ADAMS. 

Execntrices. 

22    No.  8076.    Ad.  D.  14.    Mason  N.  Richardson,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

June  1st,  1888. 

In  the  case  of  Hatterdy  W.  Talbott,  Executor  of  Joseph  H. 
Bradley,  deceased,  the  Executor  aforesaid  has,  with  the  ap- 


where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies) -or  a  residue  aie  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properly  vouched;  otherwise  the 
Executor  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  wedcs  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

Test:  DORSET  CLAOETT,  Registerof  Wills. 

23    No.  2706.      Ad.D.  18. 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  Washington,  D.  C,  hath  db- 
taised  firom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  Testamentary  on  the  personal  eotate  of  Ezeklel  B. 
Elliott,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havinff  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  4th  day  of  June 
next ;  they  may  otherwise  by  law  be  excluded  firom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  4th  day  of  June,  1888. 

28  LUCRETIA  ANN  ElilOTT.  lilO  Q  st.  n.  w. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentuy  on  the  personal  estate  of  Mary  Ann  Johnson, 
late  of  the  District  of  Ocdumbia,  deceased. 

All  persons  having  claims  aflpainst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2d  day  or  March 
next;  they  may  otherwise  by  law  be  excluded  firom  all  bene- 
fit of  the  Mid  cntate. 

Given  under  my  hand  this  2d  day  of  March,  1888. 

CAROLINE  JOHfraON,  Ex»r. 
1619  L  St.  n.  w.,  Washington,  D.  C. 

28.    No.  2919.    Ad.D.  18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 
Holding  a  Special  Term  in  Equity. 


John  George  Henry  et  al. 

V. 

Sophia  Bouvet  < 


nryetal.^ 
I  et  al.     I 


Equity  No.  11037. 


Julius  A.  Maedel,  the  Trustee  appointed  by  the  decree  of 
Court  in  this  cause  to  sell  the  property  involved  theredn,  be- 
ing part  of  lot  number  eight  (8)  in  square  481,  beginning  for 
the  same  on  the  line  of  Sixth  street  west  at  the  distance  of 
forty  (40)  feet  south  firom  the  northwest  comer  of  said  lot 
and  running  thence  south  twenty  (20)  feet,  Uienoe  due  east 
96  feet  and  4%  inches,  thenoe  noiih  20  feet,  and  thence  west 
93  feet  and  4%  inches  to  the  place  of  beginning ;  also  parts  of 
lots  21  and  22,  in  Richardson's  subdivision  of  lots  in  the 
square  numbered  and  described  as  square  west  of  square 
553,  beginning  for  the  same  at  a  point  in  the  west  line  of 
Third  street  west  forty-two  (42)  feet  south  firom  the  northeast 
corner  of  lot  numbered  Is  in  said  subdivision,  and  ron- 
ning  thence  south  with  the  west  line  of  said  street  16.97  feet, 
thenoe  west  63.73  feet  to  an  alley,  thence  northwesterly  wtth 
the  east  line  of  said  alley  16.97  feet,  and  thence  easterly  54.97 
feet  to  the  place  of  beginning,  in  ihe  city  of  Washington,  Dis- 
trict of  Columbia— having  reported  that  he  has  sola  the  said 
property,  pursuant  to  notice,  at  public  auction,  the  aforesaid 
part  of  lot  Sin  square  481,'  to  Mrs.  Auguste  Reiter,  for  the  sum 
of  thirty-three  hundred  and  fiftv  dollars  ($3,350.00),  and  the 
aforesaid  parts  of  lots  21  and  22  in  square  west  of  square  553 
to  Joshua  B.  Devan,  for  the  sum  of  twelve  hundred  and 
thirty  dollar3(  $1,230).  and  that  the  purchasers  have  complied 
with  the  terms  of  sale,  it  is,  this  26th  day  of  Mav,  A.  D.  1888, 
ordered,  ac^udged,  and  decreed  that  said  sale  be,  and  the 
same  hereby  is,  ratified  and  confirmed,  unless  canse  to  the 
contrary  be  shown  on  or  before  the  28th  day  of  June,  A  D. 
1888. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  successive  weeks  in  the  Washington  Law  Reporter  be- 
fore said  26th  day  of  June,  A.  D.  1888. 

W.  B.  COX,  J. 

A  true  copy.    Test :  R.  J.  Mhigs,  Clerk,  Ac 

22 By  H.  W.  Hodobs,  Ass*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
June  2d,  1888. 

In  the  case  of  Henry  J.  Gross,  Administrator  ot  Frances 
Frantzkee,  deceased,  the  Administrator  aforesaid  haa.  with 
the  approval  of  the  Court,  appointed  Friday,  the  22d  day  of 
June.  A.  D.  1888.  at  11  o'clock  a.  m.,  for  making  payment  and 
distribution  under  the  Court's  direction  and  controL  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
daims  against  the  estate  properlv  vouched ;  otimwise  the 
Administrator  will  take  the  l>enefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  prevkma 
to  the  said  day.  

Test :  DORSET  CLAOETT,  Register  of  Wills. 

28^  No.  2738.    Ad.  D.  18.    Jesse  H.  Vmson,  Proctor. 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Oolnmbiat  hath  ob- 
tained firom  the  Supreme  Conrt  of  the  District  of  Oolumbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  lietteis 
of  Administration  on  the  personal  estate  of  Thomas  Hasip- 
son.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  euibit  the  samn,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  25th  day  of  Iflay 
next ;  th^  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  25th  day  of  Mmt.  1888.. 

MARTHA  R.  HAMPSOK.  Adm'x, 

D.  S.  Gecdogloal  Survey. 

28    No.  8102.    Ad.D.14.    8.  R.  Bond,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  T^rm  for  Orphans'  Court  business,  Letten 
of  Administration  o.  t.  a.  on  the  personal  estate  of  SasHMl 
H.  Giesy,  late  of  the  District  of  Columbia,  deceased. 

AU  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  tha«- 
of;  to  the  subscriber,  on  or  before  the  llth  ^tey  of  June 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  llth  day  of  Jane,  188& 

24  OALDBBON  CARLISLE,  Adm'rct.  a. 
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AXTORNBYS-AX-I^AW. 

WASHINGTON,  D.  C. 
A  BEST,  WILLIAM  STONE, 


408  Fifth  St.  n.  w. 


BELL,  W.  PEIECB, 
Otnauelin 


Patent  Omi9e9         635  F  St.  n.  w. 


^LAIB,  JOHN  8., 


u 

1420P8t.  n.w. 

T\UMONT,  N., 

628FSt.ii.w. 

PDWABDS  &  BABNARD, 

600  5th  St.  n.  w. 

Vf  ACKEY,  FRANKLIN  H., 

605  D  St.  n.  w. 

C  AVILLB,  JAMES  H., 

1419  F  St.  n.  w. 

CALIFORNIA. 
\f  CCALUSTBR,  WARD,  Jr., 
^'A                              430  Montgomery  St,  Sftn  Franctaoo. 

T\UNN,  GEORGE, 


COLORADO. 


Denver. 


GEORGIA. 
DARBEON  A  GILBERT, 


Gate  City  Bank  Building,  Atlanta. 


KANSAS. 
"nOUGLASS,  GEORGE  L., 


Wichita. 


MINNESOTA. 
"DEATH,  HARTWELL  P., 


St.  Paul. 


NEBRASKA. 


rkFPUTT,  CHARLES, 


Pazton  Building,  Omaha. 


WING,  GEORGE  C, 


OHIO. 


Encslid  Ave.,  Room  8,  Cleveland. 


ANSOI^  S.  XAiriLOR, 

Commissioner  of   Deeds,   Notarj    Public    and 
U*  S.  Commissioner, 

1224  P  St  N.  W.  Washington,  D.  0. 

Attorney  for  Meroajitile  OoUecting  Agrency . 


BUXtoY'S   JUSXICB, 

It  pw  VOL    For  sale  at  the  Washingtoxi  Law  Reporter  Office. 
AJtooal  of  the  Laws  of  the  mstrict  of  Colombia,  ttom 
«■  oisanization,  with  notes  of  decisions  and  references,  by 

CHARLES  S.  BUNDY, 

CMiMMionor  of  Deeds  f<v  all  the  States  and  Territories, 

■OTABT  PUBUO,  U.  8.  OOKMI8SIONKB  AND  JU8TIOB  OP  THE  PBAOB 

468  La.  Ave.       (Opp.  City  Hall)      Washington,  D.  C. 

-^^i*P®"  "^  record  or  use  in  other  SUtes  should  be 
•cnwwledged  before  a  Commissioner  of  Deeds  in  this  District 
Defiore  being  sent.  88 


JOHN    H.   YOORHBBS, 

ATTORNBY-AT-LA'W, 
Solicitor  of  Patents  and  Counsel  in  Patent  Cases. 

PRACTICES   BEFORE  THE 

Grneral  Land  Office  and  Court  of  Claims. 
8t  Cloud  Bldg.,  cor.  9th  &  P  Sts.,  Washington,  D.  C.     7 


BALDWIN,  DAVIDSON  &  WIGHT, 

Attomejs  at  Law^  Solicitors*  of  Patents,  and 
Counselors  in  Patent  Causes, 

26  Grant  Place,  Washingrton,  D.  O. 

» 

Established  1859.    Patent  Business  Exclasively.     4 


Xatlonal  UniTcrslty  I^w  Scliool. 

Pbm't,  Hon.  ARTHUR  MAC  ARTHUR, 

Late  Associate  Justice  Snpreme  Court  District  of  Columbia 

LECTURERS: 

Hon.  SAM'L  F.  IflLLER, 

Associate  Justice  Supreme  Cotirt  U.  S. 

International  Law. 

Hon.  W.  B.  WEBB. 

Federal  Jurisprudence  and  Practice. 

H.  O.  CLAUGHTON,  Esq. 

Common  Law  Pleading,  Evidence.  Equity  Pleading  and 

Practice,  Commercial,  Maritime,  ana  Cnminal  Law. 

JAMES  SCHOULER,  Esq. 

Bailments  and  Domestic  Relations. 

EUGENE  CARUSI,  Esq. 

Real  and  Personal  Property,  Contracts,  Negotiable  Instra. 

ments, 

CHAS.  S.  WHITMAN,  Esq. 
Patent  Law  and  Practice. 
JUDGES  OF  THE  MOOT  COURT : 
EUGENE  CARUSI,  Esq.,      I  CHAS.  S.  WHITMAN,  Esq., 
Law  and  Equity  Cases.        |  ^  Patent  Cases. 

School  opens  Oct.  8. 1887.  For  information,  address  C.  W. 
Bushnell,  Treas.,  or  E.  D.  Carusi,  Sec.,  1006  F  st.  n.  w.,  Wash- 
ington, D.C.  87 


Book  and  Job  Printins:. 

THE  LATV  REPORTER  COMPANY 
begrs  to  inform  the  profession  that  it  has 
recently  added  to  its  plant  a  full  supply  of 
new  Job  Type,  new  Presses,  and  every  ap- 
pointment of  a  first  class 

JOB  PRINTING  OFFICBy 

which  will  be  under  the  supervision  of  Mr. 
W.  F.  Roberts,  one  of  the  most  sldlftil  and 
artistic  Printers  in  this  city.  It  is  therefore 
prepared  to  execute  Briefs,  Records,  Blanks 
and  Books  in  the  highest  style  of  the  art. 

The  Company  solicits  the  patronagre  of 
the  profession,  and  guarantees  neat  and 
accurate  work,  promptly  delivered,  at  rea- 
sonable prices. 

Estimates  furnished  on  application. 
DAVID  HI.  OLrrVBR, 
General  Manager. 
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VatoaMe  Law  Books, 


IN 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2, 3,  4,  5,  1897 

to  1872. 
Abbott*  s  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols.  * 

American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound;  vol.4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  vol. 

II,  1876. 
Atkins'  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  5,  6,  7. 

Barbour  on  Set-oflf. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridfi^e  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice— latest 

Burge  on  Suretyship. 

Chitty's  English  Digest 

Crinunal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1866.     • 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly.  1789  to  1867, 

1867  to  1866,  1867  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3,  1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1867. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf's  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 


Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Meoioine,  Ordlronaux, 


Landlord  and  Tenant  (Sloane),  1878. 

Laws  1869-60. 

Law   Reports  (English),  vols.  1  to  16,  inclusive, 

1867—69. 
Law  of  Nations^  Vattel. 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Lonp^  on  Sales  of  Personal  Property. 
Louisiana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-off. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  6th  ed. 

Orphan's  Court  ManuaL 
Oldham  &  White's  Digest,  1  vol. 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1867,  Duplicates. 

Penal  Code  of  1867  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Ray's  Medical  Jurisprudence  of  Insanity,  1853. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1845. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
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WASHINQTOH,  D.  a JUNE  27, 1888 

The  Century  magazine  for  June  contains  an 
editorial  urging  reform  in  leg^islative  methods. 
In  it  tbe  reeults  of  modem  leg^lative  work  are 
nnqnalifiedly  condemned.  It  says  that  ''our 
laws  are  badly  drawn,  that  our  legislative  work 
is  uBoally  slip-shod  and  defective,  that  our  stat- 
ute-books are  ftdl  of  contradictions,  because 
new  laws  are  passed  without  reference  to  old, 
and  that  many  of  our  laws  are  merely  disguised 
schemes  for  public  plunder."  And  it  might 
have  added  that  modifications  of,  and  additions 
to,  the  law,  made  imperative  by  the  growth  of 
the  people  and  the  increasing  complexity  of 
modem  affidrs,  are  continuously  slighted.  These 
evil  results  are  attributed  principally  to  ''our 
present  legislative  system,  which  puts  the  deli- 
cate business  of  law-making  in  the  hands  of  men 
who,  as  a  rule,  are  wholly  unfitted  for  it." 

This  may  be  true  in  a  degree  of  the  men  who 
compose  State  legislatures.  The  reason  is  that  the 
States  do  not  pay  their  legislators  sufiicient  to  in- 
duce proficient  and  experienced  men  to  abandon 
their  profession  and  hazard  the  chances  of  an 
election.  It  is  hardly  the  cause  of  bad  Federal 
l^islation.  Owing  to  the  wide  reputation  and 
possible  distinction  an  able  man  may  obtain 
through  service  in  Congress  it  draws  into  its 
two  Houses  many  of  the  best  equipped  lawyers 
in  the  country,  and  the  heads  of  committees, 
who  are  principally  concerned  in  the  super- 
vision of  the  detail  work  of  legislation,  are  usu- 
ally experienced  public  servants. 

The  great  trouble  is  in  our  party  system  of 
government  Whatever  its  advantages,  they  are 
clearly  at  the  expense  of  careftiUy  considered 
legislation.  Our  Congressmen,  with  few  excep- 
tions, are  politicians  before  they  are  legislators, 
and  treat  witli  apathetic  indifference  the  details 
and  drudgery  of  all  leg^lation,  and  with  entire 
indifference  all  parts  of  it  that  do  not  appeal  to 
ihem  as  politicians.  The  committee-rooms  and 
the  floors  of  the  House  and  Senate  constantly 
present  scenes  of  ambitious  personal  strife  and 
fierce  partisan  contention,  while,  as  a  rule,  the 
text  of  statutes  is  unexamined  and  unread  by 
the  disputants. 

The  mixed  state  of  the  law  in  the  District  is  a 
subject  of  common  and  continuous  complaint 
It  is  actually  in  such  a  conftised  state  that  a 


grave  argument  was  made  in  a  late  case  as  to 
whether  the  period  of  adverse  possession  of  real 
property  necessary  to  give  title  is  fifteen  or 
twenty  years. 

It  has  been  proposed  as  a  remedy  that  some 
system  should  be  devised  by  which  bills  would 
undergo,  before  being  presented  to  committees 
of  Congress,  rigid  expert  scrutiny,  but  this  is 
only  a  step  toward  the  solution  of  the  problem. 
There  should  also  be  some  rule  to  require  the 
presentation  of  bills  to  Congress  after  they  are 
thoroughly  scrutinized,  so  that  they  may  not  die 
in  the  pigeon-holes 'of  committees.  We  do  not 
doubt  but  that  most  of  the  defects  complained 
of  may  be  cured  if  the  bar  associations  through- 
out the  country  will  more  actively  consider 
proposed  leg^lation  and  make  recommendations 
in  regard  thereto.  This  is  the  prime  necessity 
for  such  associations,  and  lawyers  can  hardly 
complain  if,  when  they  have  the  opportunity  to 
unitedly  offer  and  urge  good  laws  in  substance 
and  form,  they  do  not  do  so. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

Pbeparbd  E.  S.  MoCalmont. 
THE  TRAVELLERS'  INSURANCE  COMPANY 

V. 

SADIE  P.  McCONKEY. 
Decided  May  14, 1888. 

A  policy  of  insurance  provided  that  no  claims  should  be 
made  under  it  if  the  death  of  the  insured  occurred  by  sui- 
cide (felonious  or  otherwise,  sane  or  insane)  or  by  inten- 
tional injuries  Inflicted  by  the  insured  or  any  other  per- 
son, or  unless  the  clailnant  under  the  policy  should  estab- 
lish by  direct  and  positive  proof  that  the  death  of  the  in- 
sured was  caused  by  external  violence  or  accidental  means. 
In  the  trial  of  an  action  upon  the  policy  the  jury  were 
instructed :  1.  That  external  violence  was  shown  when  it 
appeared  that  the  death  of  the  insured  ensued  fVom  a  pis- 
tol-shot through  his  heart.  2.  That  the  legal  presumption 
is  against  suicide  which  can  only  be  overcome  by  proof. 
8.  That  they  should  not  presume  fVom  the  mere  fact  of 
death  that  the  insured  was  murdered.  4.  That  if  they 
found  from  the  evidence  that  the  insured  was  in  fact  mur- 
dered the  death  was  an  accident,  and  if  the  injuries  of  the 
insured  which  resulted  in  death  were  not  intentional  on 
his  part  the  phuntiff  had  a  right  to  recover.  Held,  that  the 
first  three  instructions  were  correct,  but  the  fourth  erro- 
neous as  contrary  to  the  terms  of  the  policy. 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Iowa. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the.court. 

This  is  a  suit  upon  what  is  commonly  called 
an  accident  policy  of  insurance.  There  was  a 
verdict  and  judgment  against  the  insurance 
company  for  the  sum  of  ^,600  and  costs.  The 
case  is  here  upon  alleged  errors  of  law  com- 
mitted at  the  trial  to  the  prejudice  of  the  de- 
fendant. 

The  policy,  by  its  terms,  insures  the  life  of 
Oeorge  P.  McConkey,  in  the  sum  of  five  thou- 
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sand  dollars,  for  the  term  of  twelve  months, 
commencing  at  noon  on  the  7th  of  November, 
1882  ;  ^^  the  said  sum  insured  to  be  paid  to  his 
wife,  Sadie  P.  McOonkey,  if  surviving  (in 
event  of  her  prior  death  said  sum  shall  oe 
paid  to  the  legal  representative  of  the  insured) 
within  ninety  days  after  sufficient  proof  that 
the  insured,  at  any  time  within  the  continu- 
ance of  this  policy,  shall  have  sustained  bodily 
injuries,  effected  throueh  external,  violent,  and 
accidental  means,  within  the  intent  and  mean- 
ing of  this  contract  and  the  conditions  here- 
unto annexed,  and  such  ir^uries  alone  shall 
have  occasioned  death  within  ninety  days  trom 
the  happening  thereof ;  or  if  the  insured  shall 
sustain  bodily  injuries,  bv  means  as  aforesaid, 
which  shall,  independently  of  all  other  causes, 
immediately  ana  wholly  disable  and  prevent 
him  f^om  the  prosecution  of  any  and  every  kind 
of  business  pertaining  to  the  occupation  under 
which  he  is  insured,  then,  on  satisfactory  proof 
of  such  injuries,  he  shall  oe  indemnified  against 
loss  of  time  thereby,  in  a  sum  not  exc^ding 
twenty-five  dollars  per  week,  for  such  period  of 
continuous  totol  disability  as  shall  immediatelv 
follow  the  accident  and  ii^juries  as  aforesaio, 
not  exceeding,  however,  twenty-six  consecutive 
weeks  fVom  the  time  of  the  happening  of  such 
accident" 
The  policy  also  contained  these  provisions  : 
"Provided  always  that  this  insurance  shall 
not  extend  to  hernia*  nor  to  any  bodily  ii^jury 
of  which  there  shall  be  no  external  and  visible 
sign,  nor  to  any  bodily  injury  happening  di- 
rectly or  indirectly  in  consequence  of  disease, 
nor  to  any  death  or  disability  which  mav  have 
been  caused  wholly,  in  part,  or  jointly  by 
bodily  infirmities  or  disease  existing  prior  or 
subsequent  to  the  date  of  this  contract,  or  by 
the  taking  of  poison  or  contact  with  poisonous 
substances,  or  by  anv  surgical  operation  or 
medical  or  mechanical  treatment ;  nor  to  any 
case  except  where  the  injury  is  the  proximate 
and  sole  cause  of  the  disability  or  death ;  and 
no  claim  shall  be  made  under  this  policy  when 
the  death  or  ii^jury  may  have  been  caused  by 
dueling,  fighting,  wrestling,  lifting,  or  by  over- 
exertion, or  by  suicide  (felonious  or  otherwise, 
sane  or  insane),  or  by  sunstroke.  fVeezing,  or 
intentional  injuries  inflicted  by  tne  insured  or 
any  other  person,  or  when  the  death  or  injury 
ma^  have  happened  in  conseauence  of  war,  riot, 
or  invasion,  or  of  riding  or  driving  races,  or  of 
voluntary  exposure  to  unnecessary  danger, 
hazard,  or  perilous*  adventure,  or  of  violating 
the  rules  of  any  company  or  corporation,  or 
when  the  death  or  ii^ury  may  have  happened 
while  the  insured  was,  or  in  consequence  of  his 
having  been,  under  the  influence  of  intoxicating 
drinks,  or  while  employed  in  mining,  blasting, 
or  wrecking,  or  in  the  manufacture,  Iransporta- 
tion,  or  use  of  gunpowder  or  other  explosive 
substances  (unless  insured  to  cover  such  occu- 
pation), or  while  engaged  in  or  in  consequence 
of  any  unlawftil  act ;  and  this  insurance  shall 
not  be  held  to  extend  to  disappearances,  nor  to 
any  case  of  death  or  personal  injury,  unless  the 
claimant  under  this  policy  shall  establish  by 
direct  and  positive  proof  that  the  said  death  or 
personal  injury  was  caused  by  external  violence 
and  accidental  means." 
The  petition  setting  out  the  plaintiff's  cause 


of  action  alleged  that  the  insured,  on  or  about 
January  2. 1882,  "was  accidentolly  shot  through 
the  heart  by  a  pistol  or  gun,  loaded  with  pow- 
der and  ball,  by  a  person  or  persons  unknown 
to  plaintiff,  by  reason  of  which  accidental  injury 
said  George  P.  McConkey  then  and  there  in- 
stantly died,  of  which  accident  and  death  said 
defendant  was  duly  and  legally  notified."  &c. 

The  answer  denies  that  the  death  or  the  in- 
sured was  occasioned  by  bodily  injuries  effected 
through  external,  violent,  and  accidental  means 
(or  effected  through  external  violence  and  acci- 
dental means),  within  the  meaning  of  the  con- 
tract of  insurance.  It  alleges :  1,  wat  his  death 
was  caused  by  suicide ;  2,  tnat  it  was  caused  by 
intentional  injuries  infiicted  either  by  the  insured 
or  by  some  other  person. 

As  the  argument  addressed  to  this  court  had 
special  reference  to  the  charge  to  the  jury,  the 
following  extract  ttom  it  is  given,  as  showing 
the  general  grounds  upon  which  the  court  be- 
low proceeded  : 

**The  plaintiff  exhibits  the  policy  in  evidence 
and  gives  evidence  of  the  fyct  that  the  insured 
was  found  dead  within  the  life  of  the  policy 
trom  a  pistol-shot  through  the  heart  This  evi- 
dence satisfies  the  terms  of  the  policy  with  re- 
spect to  the  fkct  that  the  assured  came  to  his 
death  by  'external  and  violent  means,'  and  the 
only  question  is  whether  the  means  by  which  he 
came  lo  his  death  were  also  *  accidental' 

*'It  is  manifest  that  self-destruction  cannot  be 

S resumed.  So  strong  is  the  instinctive  love  of 
fe  in  the  human  breast  and  so  uniform  the  ef- 
forts of  men  to  preserve  their  existence  that 
suicide  cannot  be  presumed.  The  pliuntiff  is 
therefore  entiled  to  recover  unless  tine  defend- 
ant has  by  competent  evidence  overcome  this 
presumption  ana  satisfied  the  jury  by  a  prepon- 
derance of  evidence  that  the  injuries  whic^h 
caused  the  death  of  the  insured  were  intentional 
on  his  part. 

'*  Neither  is  murder  to  be  presumed  by  the 
ury ;  crime  is  never  to  be  presumed ;  but  if  fkie 
ury  find  f^om  the  evidence  that  the  insured  was 
n  flact  murdered  the  death  was  an  accident  as 
to  him  the  same  as  if  he  had  been  killed  by  the 
falling  of  a  house  or  the  derailment  of  a  railway 
car  in  which  he  was  a  passenger.  If  the  jury 
find  that  the  injuries  of  the  insured,  resultang  in 
his  deatji,  were  not  intentional  on  his  part,  the 
plaintiff  has  a  right  to  recover. 

''But  if  the  jury  find  that  the  iuiuries  inflicted 
upon  the  assured,  causing  his  death,  whether  by 
the  assured  himself  or  any  other  person,  were  in- 
tentional on  the  part  of  the  assured,  tne  plain- 
tiff cannot  recover  in  this  action. 

"The  inquiry,  therefore,  before  the  jury  is  re- 
solved into  a  question  of  suicide,  because  if  the 
insured  was  murdered,  the  destruction  of  his 
life  was  not  intentional  on  his  part. 

"The  defendant,  in  its  answer,  alleges  that  the 
death  of  the  insured  was  caused  by  suicide. 

"The  burden  of  proving  this  allegation  by  a 
preponderance  of  evidence  rests  on  the  defend- 
ant The  presumption  is  that  the  death  was  not 
voluntary ;  and  the  defendant^  in  order  to  sus- 
tain the  issue  of  suicide  on  his  part,  must  over- 
come this  presumption  and  satisfy  the  jury  that 
the  death  was  voluntary." 

The  court  also  said:  "In  order,  therefore,  to 
sustain  the  plea  of  suicide  the  defendant  must 
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have  given  to  the  joiy  evidence  sufficient  to 
overcome  the  presumption  to  which  I  have  re- 
ferred, and  to  convince  the  jury  that  the  injury 
from  which  the  insured  died  was  voluntain^  or 
intentional  on  his  part" 

As  fhrther  illustrating  the  views  of  the  learned 
jndge  who  presided  at  the  trial,  it  may  also  be 
stated  that  the  defendant  asked  the  court  to  in- 
stxnot  the  jury  as  follows :  "  The  burden  of  proof 
is  upon  the  plaintiff  to  establish,  by  a  preponder- 
ance of  credible  testimon^r,  that  the  deceased 
came  to  his  death  from  injuries  (or  an  injury) 
efiRacted  through  external,  violent,  and  accidental 
means,  within  the  intent  and  meaning  of  the 
contract  and  conditions  expressed  in  the  policv." 

That  instruction  was  given  with  the  following 
explanation  or  qualification:  ''That  it  does 
clearly  appear,  from  the  evidence,  that  the  in- 
sured came  to  nis  death  from  injuries  or  an  in- 
Jcirv  effected  through  violent  and  external  means 
and  that  the  presumption  is  that  the  means  were 
nnintentiona]  on  the  part  of  the  insured,  which 
the  court  holds  satisfies  the  contract.  This  pre- 
Bomed  fiict  is  not  conclusive,  and  may  be  over- 
come by  evidence,  if  such  there  is  in  the  case, 
that  the  inluries  were  voluntary  on  intentional." 

The  defendant  also  asked  the  following  in- 
stmctions:  "Plaintiff  must  establish  by  direct 
and  positive  proof  that  the  death  was  caused 
b^  external  violence  and  accidental  means,  and, 
Ihiling  in  this,  she  will  not  be  entitled  to  a  ver- 
dict." «« Plaintiff's  case  must  not  rest  upon 
mere  conjecture,  but  her  proof  must  be  such  as 
to  lead  directlv  to  the  conclusion  that  the  death 
was  effected  by  accidental  means  within  the 
meaning  of  the  policy,  and  unless  she  have  ad- 
duced proof  of  that  character  your  verdict 
should  be  for  the  defendant"  These  instruc- 
tions were  given  with  the  following  qualifica- 
tions :  "The  external  violence  appearing  in  the 
tsLct  that  the  death  ensued  from  a  pistol-shot 
through  the  heart,  the  presumption  is  that  it 


tive  proof,  as  to  certain  matters,  did  not  make 
it  necessary  to  establish  the  fact  and  attendant 
circumstances  of  death  b}r  persons  who  were 
actually  present  when  the  insured  received  the 
injuries  which  caused  his  death.  The  two  prin- 
cipal facts  to  be  established  were  external  vio- 
lence and  accidental  means,  producing  death. 
The  first  was  established  when  it  appeared  that 
death  ensued  from  a  pistol-shot  through  the 
heart  of  the  insured.  The  evidence  on  that 
point  was  direct  and  positive,  as  much  so. 
within  the  meaning  of  the  policy,  as  if  it  had 
come  from  one  who  saw  the  pistol  fired :  and 
the  proof^  on  this  point,  is  none  the  less  direct 
and  positive  because  supplemented  or  strength- 
ened by  evidence  of  a  circumstantial  character. 
Were  the  means  by  which  the  insured  came 
to  his  death  also  accidental  ?  If  he  committed 
suicide,  then  the  law  was  for  the  company,  be- 
cause tne  policy,  by  its  terms,  did  not  extend  to 
or  cover  self-destruction,  whether  the  insured 
was  at  the  time  sane  or  insane.  In  respect  to 
the  issue  as  to  suicide  the  court  instructed  the 
jury  that  self-destruction  was  not  to  be  pre- 
sumed. In  Mallory  v.  Travellers'  Ins.  Co.,  47  N. 
Y.,  54,  which  was  a  Suit  upon  an  accident  policy, 
it  appeared  that  the  death  was  caused  eitner  by 
accidental  injury  or  by  the  suicidal  act  of  the 
deceased.  "  fiut,"  the  court  properly  said,  **  the 
presumption  is  against  the  latter.  It  is  con- 
trary to  the  general  conduct  of  mankind;  it 
shows  gross  moral  turpitude  in  a  sane  person." 
Did  the  court  err  in  saying  to  the  jury  that, 
upon  the  issue  as  to  suicide,  the  law  was  for  the 

gtidntiff,  unless  that  presumption  was  overcome 
y  competent  evidence?  This  question  must 
be  answered  in  the  negative.  The  condition 
that  direct  and  positive  proof  must  be  made  of 
death  having  been  caused  by  external,  violent, 
and  accidental  means  did  not  deprive  the  plain- 
tiff, when  making  -such  proof,  of  the  benefit  of 
the  rules  of  law  established  for  the  guidance  of 


was  accidental — not  intentional — on  the  part  of !  courts  and  juries  in  the  investigation  and  de- 


tiie  assured,  which  fiBWjts,  proved  and 
make  out  the  plaintiff's  case,  unless  the  defend 
ant  has  satisfied  the  iury  by  afirmative  proof 
that  the  means  of  death  were  intentional  on  ^e 
part  of  the  insured." 

There  is  no  escape  from  the  conclusion  that. 
under  the  issue  presented  by  the  general  denial 
in  the  answer,  it  was  incumbent  upon  the  plain- 
tiff to  show,  from  all  the  evidence,  that  the  death 
of  the  insured  was  the  result,  not  only  of  ex- 
ternal and  violent  but  of  accidental  means. 
The  policy  provides  that  the  insurance  shall  not 
extend  to  any  case  of  death  or  personal  injury, 
unless  the  claimant  under  the  policy  establishes, 
by  direct  and  positive  proof  that  such  death  or 
personal  injury  was  caused  by  external  violence 
and  accidental  means.  Such  beine  the  contract, 
the  court  must  give  effect  to  Its  provisions 
according  to  the  fair  meaning  of  the  words 
used,  leaninp^,  however — where  the  words  do 
not  clearly  mdicate  the  intention  of  the  par- 
Mes — to  that  interpretation  which  is  most  favor- 
able to  the  insured.  National  Bank  v.  Ins.  Co., 
96  U.  S.,  678 ;  Western  Ina  Co.  v.  Cropper.  32 
Pa.  St,  355;  Reynolds  v.  Commerce  Fire  ins. 
Co.,  47  N.  y.,  604;  Anderson  v.  Fitzgerald,  4 
H.  L.  C,  484,  498,  507  ;  Fowkes  v.  M.  <&  L.  Ass., 
3  Best  &  Smith,  Q.  B.,  925. 

The  requirement,  however,  of  direct  and  i)osi- 


termination  of  facts. 

Upon  like  grounds  we  sustain  the  ruling  to 
the  effect  that  the  jury  should  not  presume, 
from  the  mere  fact  of  death,  that  the  insured 
was  murdered.  The  facts  were  all  before  the 
jury  as  to  the  movements  of  the  insured  on  the 
evening  of  his  death,  and  as  to  the  condition  of 
his  body  and  clothes  when  he  was  found  dead, 
at  a  late  hour  of  the  night,  upon  the  floor  of  his 
offtce.  While  it  was  not  to  be  presumed,  as  a 
matter  of  law,  that  the  deceased  took  his  own 
life,  or  that  he  was  murdered,  the  jury  were  at 
liberty  to  draw  such  inferences  in  respect  to  the 
cause  of  death  as,  under  the  settled  rules  of  evi- 
dence, the  facts  and  circumstances  justified. 

We  are,  however,  of  opinion  that  the  instruc- 
tions to  the  jury  were  radically  wron^  in  one 
particular.  The  policy  expressly  provides  that 
no  claim  shall  be  made  under  it  where  the  death 
of  the  insured  was  caused  by  '*  intentional  iniu- 
riee  by  the  insured  or  any  other  person.^ ^  If  he 
was  murdered,  then  his  death  was  caused  by  in- 
tentional injuries  inflicted  by  another  person. 
Nevertheless,  the  instructions  to  the  jury  were 
so  worded  as  to  convey  the  idea  that  if  the  in- 
sured was  murdered  tne  plaintiff  was  entitled 
to  recover;  in  other  words,  even  if  death  was 
caused  wholly  by  intentional  Injuries  inflicted 
uiK>n  the  insured  by  another  person  the  means 
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used  were  "ftccidental"  as  to  him,  and  there- 
fore the  company  was  liable.    This  was  error. 

Upon  the  whole  case  the  court  is  of  opinion 
that,  by  the  terms  of  the  contract,  the  burden  of 
proof  was  upon  the  plaintiff,  under  the  limita- 
tions we  have  stated,  to  show,  fW)m  all  the  evi- 
dence, that  the  death  of  the  insured  was  caused 
by  external  violence  and  accidental  means ;  also, 
that  no  valid  claim  can  be  made  under  the  policy, 
if  the  insured,  either  intentionally  or  when  in- 
sane, inflicted  upon  himself  the  injuries  which 
caused  his  death,  or  if  his  death  was  caused  by 
Intentional  injuries  inflicted  upon  him  by  some 
other  person. 

The  judgment  is  accordingly  reversed  and  the 
cause  remanded,  with  direcnons  to  grant  a  new 
trial  and  for  farther  proceedings  consistent  with 
this  opinion. 

. •  <»»  « 

Supreme  Court  of  the  District  of  Colnmbia. 

GENERAL  TERM. 
Bbportbd  by  Franklin  H.  Macket. 

JOSEPH  A  REPETTI 

CHRISTIAN  MAISAK  Er  Al. 

No.  10362. 

Decided  May  7,  1888. 

The  Chief  Justice  and  Justices  Cox  and  Jambs  sittinff. 

1.  In  a  suit  for  specific  performance  of  a  contract  to  convey 
real  estate  the  agreement  must  be  made  out  ftilly  in  writ- 
ing. Parol  evidence  cannot  be  resorted  to  to  supply  any 
of  its  terms. 

2.  It  is  not  necessary  that  the  agreement  should  be  all  in  one 
paper;  but  if  there  be  more  than  one  they  must  be  con- 
nected by  a  reference  in  one  to  the  other.  If  on  their  face 
they  do  not  appear  to  refer  to  the  same  subject-matter 
parol  evidence  cannot  be  resorted  to  to  show  that  fkct. 

8.  And  even  when  the  whole  contract  is  in  writing,  yet  if  it 
be  not  clear,  specific  performance  will  not  be  enforced. 

Appeal  from  a  decree  dismissing  a  bill  in 
equity  to  compel  specific  performance  of  a  con- 
tract for  the  sale  of  real  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

James  F.  Hood  and  Mills  Dean  for  plaintiff: 

It  is  sufficient  if  the  contract  can  be  plainly 
made  out  in  all  its  terms  from  any  writing  of 
the  party  or  even  from  his  correspondence.  Ide 
V.  Stanton,  15  Vt,  690;  Abeel  v.  Radcliff,  13 
Johns.,  298. 

Weller  &  Repetti  sign  as  "agents  for  owner," 
and  parol  testimony  is  admissible  to  show  their 
agency.  Browne,  Stat  Frauds,  sec.  364;  Dy- 
kers  V.  Townsend,  24  N.  Y.,  69;  Williams  v. 
Bacon,  2  Gray,  391 ;  Sanborn  y.  Flager,  9  Allen, 
477. 

•  In  McOonnell  v.  Brillhart,  17  111.,  361,  the 
court  says : 

"  The  writings,  note,  or  memoranda  shall  con- 
tain on  their  face  or  by  reference  to  others  that 
are  traceable  the  names  of  parties,  vendor,  ven- 
dee, a  sufficiently  clear  and  explicit  description 
of  the  thing,  interest,  or  property  as  will  be  ca- 
pable of  identification  and  separation  from  other 
of  like  kind,  together  with  terms  and  conditions 
and  price  to  be  paid  or  other  consideration  to  be 
given,'' 


Thomas  F.  Miller  and  C.  Ikole  for  defend- 
ants: 

The  authority  conferred  u^n  Weller  &  lle- 
petti  did  not  g^ve  them  the  right  to  conclude  a 
contract  for  the  sale  of  the  real  estate  in  ques- 
tion or  to  bind  the  defendant  Maisak  to  execute 
a  deed.  In  this  respect  the  case  is  clearly  within 
Ryon  V.  McGtee,  2  Mackey,  19. 

In  order  to  bind  the  principal  and  make  it  his 
contract  the  instrument  must  purport  upon  its 
face  to  be  the  contract  of  the  principal,  and  his 
name  must  be  inserted  therein  and  signed 
thereto,  and  not  merely  the  name  of  the  agent, 
although  the  latter  be  described  as  agent 
Story,  Agency,  147;  Prather  v.  Ross,  17  Ind., 
496. 

Mr.  Justice  Cox  delivered  the  opinion  of  the 
court : 

This  was  a  bill  filed  to  compel  the  specific  per- 
formance of  an  agreement,  or  an  alleged  agree- 
ment, to  convey  real  estate. 

The  complainant  alleges  that  the  defendant 
Maisak  in  writing  authorized  certain  real  estate 
agents,  known  under  the  firm  name  of  Weller 
&  Repetti,  to  sell  a  part  of  lots  1  and  2  in  square 
south  of  square  103G  for  him,  and  that  afterward 
those  agents  sold  the  property  to  the  complain- 
ant, who  is  the  brother  of  one  of  them,  on  cer- 
tain terms,  and  that  the  defendant  Maisak  saw 
an  opportunity  to  make  a  better  bargain  and 
reAised  to  complete  the  contract  Complainant 
asks  for  a  specific  performance. 

The  defendant  denies  that  he  authorized  any 
sale  at  all,  still  less  such  a  sale  as  the  complain- 
ant alleges  was  made  to  him.  It  therefore  be- 
comes a  question  of  proof,  and  a  contract  of 
this  kind  can  only  be  proved  in  the  way  that 
the  statute  requires — t.  c,  in  writing.  The 
question  is  whetner  the  evidence  offered  is  such 
as  to  satisfy  the  statute. 

There  are  two  rules  by  which  a  court  is  guided 
in  a  case  of  this  sort  the  first  one  being  mat  an 
agreement  of  this  kind  must  be  made  out  ftiUy 
in  writing  and  it  must  not  be  necessary  to  re- 
sort to  parol  evidence  to  supply  any  of  its  terms. 
It  is  not  necessary  that  it  should  be  all  in  one 
paper.  It  may  be  in  different  papers,  but  they 
must  be  connected  by  a  reference  in  one  to  liie 
other.  If  on  their  face  they  do  not  appear  to 
refer  to  the  same  subject-matter  ir  will  not  do 
to  resort  to  parol  evidence  to  show  that  fiEU^t. 
That  must  appear  on  the  face  of  the  paper  by 
the  reference  of  one  to  the  other.  In  thia  case 
the  paper  signed  by  the  complainant,  which  is 
relied  upon,  is  in  the  following  language: 

"Washington,  D.  C,  November  28, 1886. 
**  Messrs.  Weller  &  Repbttl 

"Sirs  :  You  are  hereby  authorized  to  act  as 
my  sole  agents  in  the  sale  or  exchange  of  the 
following  described  property  on  the  terms 
above  indicated.  (Those  terms  refer  to  tlie 
agents'  commission.) 

"  Part  of  lots  1  and  2  in  square  south  of  square 
1036,  at  the  price  of  |1,800,  net  Incumbrance, 
11,100. 

"Five  frames,  renting  at  ^  per  month,  about 
146.5  on  A  street^  20  on  pubhc  space  between 
Sixth  and  Seventh  streets. 

"Ch.  Maisak." 
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The  other  paper  relied  upon  is  the  receipt 
given  by  the  agents  to  the  alleged  purchaser : 

•*  Washington,  D.  0.,  December  1, 1886. 

"Received  of  Joseph  A.  Repetti  a  deposit  of 
950  to  be  applied  in  part  payment  of  purchase 
of  parts  of  lots  1  and  2  in  square  south  of  1036, 
with  the  improvements  thereon.  The  pur- 
chaser is  required  to  make  full  settlement,  in 
accordance  with  terms  of  sale,  within  fifteen 
davB  from  this  date  or  deposit  will  be  forfeited. 

"  Price  of  property,  |1,900.  Terms  of  sale, 
cash  cash,  balance incumbrance  to  be  as- 
sumed by  purchaser,  secured  by  deed  of  trust  on 
the  above  described  property,  with  interest  at  the 

rate  of per  cent,  per  annum,  payable . 

Title  to  be  good  or  deposit  reltinded.    Taxes  to 

be  paid  to  November  1. 1886.    Insurance, . 

Ck>nveyancing  at  cost  of  purchaser. 

"Wellbb  &  Repetti, 
"Agents  for  Owners." 

In  the  first  place  it  does  not  appear  that  the 
part  of  these  lots  referred  to  in  this  receipt  is 
the  same  part  of  the  lots  referred  to  in  the  paper 
given  to  the  agents.  Non  constat  but  that  it 
may  be  different.  It  does  not  appear  that  the 
owner  is  tiie  same  either.  That  can  only  be 
shown  by  parol  evidence.  It  will  have  to  be 
shown  by  parol  that  the  parts  of  lots  sold  by 
Weller  &  Repetti  were  the  parte  they  were  au- 
thorized in  writing  to  sell  by  the  owner.  It 
will  have  to  be  shown  that  the  owners  referred 
to  in  the  receipt  are  the  same  parties  who  au- 
thorized the  sale.  The  agreement,  therefore,  is 
manifestly  not  complete  so  far  as  the  writings 
here  are  relied  upon.  Nor  is  anything  gained 
by  a  note  which  the  defendant  Maisak  Is  said  to 
have  written  to  his  attorney : 

"Mr.  Lassell: 

.  "'Sib  :  Please  come  and  see  me  and  bring  the 
papers  of  square  south  of  square  1036,  as  I  have 
sold  it.    The  money  is  deposited. 

"Yours,  &c..  Oh.  Maisak." 

That  does  not  indicate  to  what  lot  it  refers  or 
what  sale  of  lots  these  agents  were  authorized 
to  make.  Upon  this  ground  the  court  held  that 
the  statute  of  frauds  is  not  complied  with  by 
these  papers  and  that  they  do  not  constitute  a 
sufficient  memorandum ;  and  therefore  the  court 
would  not  enforce  the  sale. 

There  is  still  another  rule  which  is  influential 
with  courts  in  regard  to  this  matter,  viz.,  that 
even  if  the  wh<ne  contract  is  manifested  in 
writing,  whatever  there  is  of  it,  and  parol  evi- 
dence k  not  relied  upon  at  all,  the  contract  at' 
least  must  be  very  clear,  or  else  this  particular 
remedy  of  specific  performance  will  not  be  ad- 
ministered. 

At  the  outset  is  a  difficulty  which  it  is  impos- 
sible for  us  to  dear  up  in  these  papers.  The 
biH  shows  it  on  its  verv  face.  It  says:  The 
original  letter  of  the  saia  defendant  to  the  said 
Weller  &  Repetti,  describing  the  said  premises 
as  parts  of  lots  1  and  2  in  square  south  of  square 
1036,  &C.,  and  authorizing  the  said  Weller  & 
Repetti  to  act  as  his  sole  agents  for  the  sale  of 
said  property  at  the  price  or  |1,800,  net,  subject 
to  the  incumbrance  of  (1,100,  is  attached. 

Then  it  goes  on  to  state  that  they  sold  the 
real  estate  for  the  sum  of  (1,900  cash.  "  less  the 
amount  of  said  incumbrance,"  whicn  shows  a 


direct  variance  between  the  terms  of  sale  made 
and  the  terms  authorized.  The  terms  author- 
ized are  said  to  be  (1,800,  subject  to  an  incum- 
brance. The  sale  alleged  to  have  been  made  is 
for  |1,900  less  an  incumbrance.  And  when  we 
come  to  the  papers  themselves  they  exhibit  the 
same  obscurity.  The  authori^  is  to  sell  parts 
of  lots  1  and  2  at  the  price  of  $1,800,  net,  with 
an  incumbrance  of  (1,100.  I  do  not  know  ex- 
actly what  that  means,  whether  it  means  net. 
subject  to  the  incumbrance,  or  what.  It  would 
appear  to  bo  so,  and  is  alleged  to  be  so  in  the 
very  bill  itself.  But  when  we  turn  over  to  the 
receipt  given  for  the  deposit  the  price  of  the 
property  is  put  at  (1,900  and  the  terms  of  sale 
"cash  cash"  (with  a  comma)  and  then  "balance 

incumbrance  to  be  assumed  by  purchaser, 

secured  by  deed  of  trust  on  the  above  described 

property,  with  interest  at  the  rate  of per 

cent,  per  annum,  payable ." 

It  is  impossible  for  the  court  to  make  out  what 
that  means.  This  is  a  very  good  reason  for  not 
undertaking  to  enforce  such  an  agreement. 

The  Judgment  of  the  court  below  is^affirmed. 

UNITED  STATES  CIRCUIT  COURT. 

DISTRICT  OF  MASSACHUSETTS. 

SINGER  MANUFACTURING  COMPANY 

SPRINGFIELD  FOUNDRY  COMPANY  Et  Al. 
Decided  April  2,  1888. 

1,  Where  different  parts  of  a  machine  are  covered  by  sepa- 
rate patents  a  purchaser  of  such  machine  fVom  the  patentee, 
who  replaces  one  of  the  parts  or  elements  covered  by  an 
individual  patent  when  worn  out,  is  guilty  of  an  inftinge* 
ment. 

2.  It  is  within  the  discretion  of  the  court  to  decide  whether 
or  not  a  bill  in  equity  is  multifkrious  in  its  nature,  such 
question  depending  upon  the  circumstances  of  each  indi- 
vidual case. 

Colt,  J. — This  suit  is  brought  for  the  inftinge- 
ment  of  the  sixth  ciaim  of  letters  patent  No. 
208,838,  dated  October  8,  1878,  all  the  claims  of 
letters  patent  No.  229,629,  dated  July  6,  1880, 
and  the  second  claim  of  letters  patent  No.  274,- 
369,  dated  March  20,  1883.  These  several  pat- 
ents were  issued  to  the  complainant  for  improve- 
ments in  sewing-machines.  The  bill  has  been 
t^ken  pro  confeaso  as  against  the  Springfield 
Foundry  Company.  The  present  controversy 
is  between  the  complainant  and  the  remaining 
defendant,  Duckworth.  Duckworth  is  a  machin- 
ist, and  has  made  a  specialty  of  repairing  sew- 
ing-machines. He  admits  that  he  makes  certain 
parts  of  the  Singer  I  M  machine  to  replace  worn 
or  broken  parts  in  machines  sold  by  the  com- 
plainant, And  that  he  has  also  made  and  ftimished 
these  parts  to  one  John  Thornton,  jr.,  of  New 
York,  a  dealer  in  sewing-machine  supplies,  and 
engaged  in  the  business  of  repairing  sewing-ma- 
chines. The  parts  introduced  in  evidence  are 
the  feed-cam,  forked  connecting  feed-bar,  feed- 
liftine  rock-shaft,  feed  rock-shaft,  shuttle-driver, 
and  shuttle-race.  He  contends  that  the  making 
of  these  parts  does  not  constitute  an  iniHnge- 
ment,  because — first,  they  are  each  but  one  of 
many  other  parts  constituting  an  organized 
sewing-machine ;  second,  that  the  parts  so  made 
by  the  defendant  have  been  made  for  the  pur- 
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pose  of  replacing  parts  which  have  been  broken 
or  worn  out  in  organized  sewing-machines  sold 
by  the  plaintiff ;  third,  that  neither  he  nor  any 
other  person  has  assembled  the  parte  so  made  in 
one  machine,  but  that  each  part  has  been  made 
to  replace  a  corresponding  part  in  some  organ- 
ized machine  made  and  sold  by  the  plaintifif. 
He  admits,  however,  that  the  parts  could  fit  no 
other  machine,  without  considerable  alteration, 
than  the  Singer  I  M.  The  position  taken  by  the 
defendant  is  that  he  has  a  right  to  make  and 
sell  these  parts,  provided  the  article  is  not 
made  or  sold  with  the  intent  to  put  it  to  an  un- 
lawfiil  use ;  that  the  use  here  is  lawfVil,  because 
the  purchaser  of  a  patented  machine  has  a  right 
to  repair  it  and  to  replace  parte  as  often  as  may 
.  be  necessary,  provided  he  does  not  destroy  the 
identity  of  the  machine.  The  cases  relied  upon 
by  defendant  are  Wilson  v.  Simpson,  9  How., 
109  ;  Chaflfee  v.  Belting  Co.,  22  How.,  217;  Gott- 
fried V.  Brewing  Co.,  8  Fed.  Rep.,  322. 

In  Wilson  v.  Simpson  it  was  held  that  an  as- 
signee having  a  right  to  use  Woodworth's  plan- 
ing-machiae  had  a  right  to  replace  new  cutters 
or  knives  for  those  which  were  worn  out.  The 
court  says : 

"The  right  of  .the  assignee  to  replace  the  cut- 
ter-knives is  not  because  they  are  of  perishable 
materials,  but  because  the  inventor  of  the  ma- 
chine has  so  arranged  them  as  a  part  of  its  com- 
bination that  the  machine  could  not  be  continued 
in  use  without  a  succession  of  knives  at  short 
intervals.  Unless  they  were  replaced  the  inven- 
tion would  have  been  of  but  little  use  to  the  in- 
ventor or  others.  The  other  constituent  parts  o( 
this  invention,  though  liable  to  be  worn  out.  are 
not  made  with  reference  to  any  use  of  them  wnich 
will  require  them  to  be  replaced.  These,  with- 
out having  a  definite  duration,  are  contemplated 
by  the  inventor  to  last  so  long  as  the  materials 
of  which  they  are  formed  can  hold  together  in 
use  in  such  a  combination.  No  replacement  of 
tti^m  at  intermediate  intervals  is  meant  or  is 
necessary.  They  may  be  repaired  as  the  use 
may  require.    With  such  intentions  they  are 

§ut  into  the  structure.  So  it  is  understood  by 
tie  purchaser,  and  beyond  the  duration  of  them 
a  purchaser  of  the  machine  has  not  a  longer  use 
for  them.  But  if  another  constituent  part  of  the 
combination  is  meant  to  be  only  temporary  in 
the  use  of  the  whole,  and  to  be  frequently  re- 
placed, because  it  will  not  last  as  long  as  the 
other  parts  of  the  combination,  its  inventor  can- 
not complain,  if  he  sells  the  use  of  his  machine, 
that  the  purchaser  uses  it  in  the  way  the  inven- 
tor meant  it  to  be  used,  and  in  the  only  way  in 
which  the  machine  can  be  used.  Such  a  replace- 
ment of  temporary  parts  does  not  alter  the  iden- 
tity of  the  machine,  but  preserves  it,  though 
there  may  not  be  in  it  every  part  of  its  original 
material.'' 

In  Chaflfee  v.  Belting  Co.,  22  How.,  217,  the 
court  says : 

**  When  the  patented  machine  rightfully  passes 
to  the  hands  of  the  purchaser  from  the  patentee, 
or  from  any  other  person  by  him  authorized  to 
convey  it,  the  machine  is  no  longer  within  the 
limits  of  the  monopoly.  According  to  the  deci- 
sion of  this  court  in  the  cases  before  mentioned, 
it  then  passes  outside  of  the  monojpoly  and  is  no 
longer  under  the  peculiar  protection  granted  to 
patented  rights.    JBy  a  valid  sale  and  purchase 


the  patented  machine  becomes  the  private,  in- 
diviaual  property  of  the  purchaser,  and  is  no 
longer  protected  by  the  laws  of  the  United 
States,  but  bythe  laws  of  the  State  in  which  it 
is  situated.  Hence  it  is  obvious  that  if  a  person 
legally  acquires  a  title  to  that  which  is  the  sub- 
ject of  letters  patent,  he  may  continue  to  use  it 
until  it  is  worn  out,  or  he  may  repair  it  or  im- 
prove upon  it.  as  he  pleases,  in  the  same  man- 
ner as  if  dealing  witn  property  of  any  other 
kind." 

In  Gottfried  v.  Brewing  Co.,  8  Fed.  Rep.,  322, 
the  patent  was  for  an  improvement  in  pitching 
the  inside  of  barrels,  and  Judge  Blodgett  thus 
states  the  rule : 

"  From  the  fdnctions  of  the  different  parts  of 
this  machine  it  is  obvious  that  some  of  them 
will  wear  out  much  fhster  than  others,  and  I 
think  there  can  be  no  doubt  that  the  defendant 
has  the  right  to  replace  those  parts  as  often  as 
necessary,  so  long  as  the  identity  of  the  machine 
is  retaineo.  The  proof  in  this  case  shows  to  my 
satisfaction  that  as  the  grates,  pipes,  and  blowers 
were  worn  out,  they  were  renewed,  and  there- 
fore the  identity  of  the  machine  is  retained.  If, 
for  instance,  this  patent  had  been  upon  a  pecu- 
liar grate,  and  there  had  been  no  patent  upon 
t^e  other  parts  of  the  machine  when  the  grate 
was  worn  out,  the  defendant  would  have  no 
right  to  put  in  another  like  it,  because  the  grate 
was  covered  by  the  patent ;  but  if  the  grate  is 
only  a  part  of  an  entire  combination,  I  Uiink  it 
has  a  right  to  replace  the  worn  out  parts,  and  it 
cannot  be  said  to  be  adififerent  machine." 

In  Aiken  v.  Print  Works,  2  Cliflf.,  435,  the  pur- 
chaser bought  a  knitting-machine  with  which 
the  vendor  sent  a  package  of  needles  to  be  used 
with  the  machine.  The  needles  were  subject  to 
a  separate  patent.  The  court  (Mr.  Justice 
Cliflford)  observes : 

**  Right  to  repair  is  limited  by  the  same  rules 
that  operate  in  the  repair  of  other  property. 
The  owner  may  repair,  but  he  cannot  appropri- 
ate the  materials  belon^ng  to  another  man  in 
eflfecting  the  purpose.  Purchasers  in  this  case 
may  repair  the  needles  they  purchased,  but  they 
cannot  manufacture  new  ones  without  license. 
Reference  is  made  to  the  case  of  Wilson  v. 
Simpson,  9  How.,  123,  but  a  careftil  examination 
of  the  case  will  show  that  it  afiSrms  the  very 
rule  here  maintained.  '  When  we  speak  of  the 
right  to  restore  a  part  of  a  deficient  oombination, 
we  mean,'  say  the  court,  *  the  part  of  one  en- 
tirely original,  and  not  of  any  other  patented 
thing,  which  has  been  introduced  into  it  to  aid 
its  intended  performance.'  The  cutters  and 
knives  in  that  c&se  were  not  subject  to  a  patent, 
and  of  course  the  respondent  had  a  rieht  to  use 
them  as  materials  to  repair  his  machine ;  but 
unfortunately  for  the  defendants  in  this  case, 
the  needle  is  subject  to  a  patent,  and  in  making 
and  using  it  they  have  infringed  the  right  of  the 
plaintiff.^ 

As  illustrated  by  these  cases  the  rule  seems  to 
be  that  where  a  patent  covers  as  an  entirety  a 
machine  composed  of  several  separate  and  dis- 
tinct parts,  the  purchaser  of  such  machine  from 
the  patentee  will  not  infringe  by  replacing  sach 
temporary  parts  as  wear  out,  so  long  as  the 
identity  of  the  machine  is  retained ;  but  if  the 
patent  is  for  a  distinct  part  or  element  of  the 
madhine,  a  purchaser  will  infringe  by  replacing 
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such  part  or  element  Tested  by  this  rule,  I 
think  the  defendants  are  goilty  of  iniHn&^ement 
in  the  present  case.  The  sewing-machine  of 
complainant  is  not  patented  as  an  entirety,  but 
different  parts  of  tlie  machine  are  covered  by 
different  patenta.  Claims  1  and  2  of  patent  No. 
229,629  cover  an  improved  shuttle-driver,  and 
the  defendant  makes  and  sells  the  same  device 
to  be  used  in  a  Singer  machine.  The  second 
claim  of  letters  patent  No.  274,359  is  for  a  shut- 
tle-race for  an  oscillating  shuttl^  provided  with 
an  elastic  side  or  flange.  The  shuttle-race  can- 
not be  used  in  the  Singer  I  M  machine  without 
the  elastic  flange.  The  defendant  makes  the 
shnttle-race  for  use  in  such  machine.  He  there- 
fore makes  ihe  major  part  of  the  patented  com- 
bination, intending  that  it  shoula  be  provided 
with  an  elastic  flange,  and  used  in  complain- 
ant's machine.  Claims  3  and  4  of  patent  No. 
229,629  and  claim  6  of  patent  208,838  are  combi- 
nation claims.  The  main  elements  found  in 
these  patented  combinations  are  made  and  sold 
by  defendant  for  use  in  the  Singer  machine. 
Under  the  authority  of  Wilson  v.  Simpson  and 
other  cases  this  cannot  b^  done. 

The  defense  of  multifariousness  is  also  relied 
open.  The  defendant  Duckworth  has  answered, 
proofe  have  been  taken,  and  a  hearing  had  upon 
the  merits  of  the  bill.  I  do  not  see  in  what  re- 
spect the  defendant  suflSers  any  injury  by  hav- 
ing these  causes  of  action  heard  toge&er.  All 
the  patents  sued  upon  relate  to  one  machine, 
and  the  defendant  is  not  prejudiced  by  this 
joinder.  Whether  a  bill  is  multifarious  or  not 
most  depend  upon  its  own  circumstances,  and 
must  necessarily  be  left  to  the  discretion  of  the 
court    Oliver  v.  Pratt,  3  How.,  333, 412. 

Upon  the  whole  I  think  a  decree  should  be  en- 
tered for  the  comi>lainant ;  and  it  is  so  ordered. 
Decree  for  complainant. 


8UPBEME  COUBT  OP  PENNSYLVANIA. 

PENNSYLVANIA  RAILROAD  COMPANY 

RAIORDAN. 
Decided  April  9,  1888. 

L  A  oommon  carrier  may  by  special  contract  limit  his  lia- 
bility, except  for  his  negligence. 

2.  Where  a  railroad  receives  a  car-load  of  horses  upon  a  bill 
of  lading  which  provides  that  the  shipper  shall  **  send  a 
proper  person  or  persons  in  charge  of  said  stock  and  as- 
some  iU  risks  of  damage  and  injury  to,  delay,  deprecia- 
tion, and  escape  of  said  stock  while  in  transit,  releasing 
■aid  company  and  other  carriers  from  all  claims  or  de- 
mands therefor,  except  when  proved  to  have  occnrred 
tfarongfa  groos  negilgenoe,*'  and  the  shipper  accompanies 
the  train,  going  to  the  car  every  time  the  train  stops,  and 
on  tile  arrival  of  the  car  at  its  destination  one  of  the  horses 
is  foond  dead,  bnt  the  canse  of  death  is  not  shown,  the 
carrier  is  not  liable. 

S-  A  carrier's  negligence  will  not  be  presumed,  except  upon 
proof  of  tiie  happening  of  an  ii^nry  which  the  exercise  of 
proper  care  by  the  carrier  ooold  have  prevented. 

^  B  leems  that,  in  this  case,  upon  proof  of  the  shipment 
and  death  of  the  horse,  without  proof  of  the  cause  of 
death,  the  shipper  could  not  recover,  even  at  common  law 
and  hi  the  absence  of  the  btil  of  lading. 

Mr.  Jngtice  Wtltjamb  delivered  the  opinion 
of  the  conrt : 


It  is  too  late  to  deny  that  in  Pennsylvania  a 
common  carrier  may  limit  his  liability  by  spe- 
cial contract.  In  Atwood  v.  Reliance  Trans- 
portation Company,  9  Watts,  87,  Gibson,  0  J., 
recognized  the  rnle  as  well  established,  although 
expressing  grave  doubts  of  its  wisdom.  In 
Laing  V.  Colder,  8  Pa.,  479,  this  court  again  gave 
its  assent  to  the  rule,  while  Bell,  J.,  by  whom 
the  opinion  was  delivered,  expressed  his  sym- 
pathy with  the  doubt  of  Chief  Justice  Gibson. 
The  same  rule  has  held  in  many  later  cases, 
among  which  are  Powell  v.  Pa.  R.  R.  Co.,  32 
Pa.,  414;  Am.  Exp.  Co.  v.  Sands,  o6  Pa.,  140; 
Pa.  R.  R.  Co.  V.  Miller,  87  Pa.,  395 ;  Adams  Exp. 
Co.  V.  Sharpless,  77  Pa.,  517  ;  Clyde  v.  Hubbard, 
88  Pa.,  368.  .  *      -^  ' 

It  is  equally  well  settled  that  such  limitation 
does  not  relieve  the  carrier  from  liability  for  his  * 
own  negligence.  Pa.  R.  R  Co.  v.  Miller,  gupra. 
The  reason  for  this  qualification  of  the  power 
to  limit  liability  rests  on  public  policy.  At  com- 
mon law  if  property  was  lost  or  injured  while 
in  the  hands  of  the  carrier,  the  burden  of  proof 
was  on  the  carrier  to  show  the  existence  of  such 
circumstances  as  were  sufficient  to  excuse  him 
from  liability.  Such  is  still  the  general  rule ; 
but  when  a  special  contract  is  entered  into  be- 
tween the  shipper  and  the  carrier  the  contract 
takes  the  place  of  the  common-law  rule  and 
fixes  the  liatbility  of  the  carrier. 

In  the  case  at'bar  Raiordan  shipped  a  car-load 
of  horses,  eighteen  in  all,  over  the  railroad  of 
the  defendant  from  Walkersville,  Maryland,  to 
Philadelphia. 

The  bill  of  lading  provided  that  the  shipper 
should  **send  a  proper  person  or  persons  in 
charge  of  said  stock  ana  assume  all  risks  of 
damage  and  injury  to.  delay,  depreciation,  and 
escape  of  said  stock  wnile  in  transit,  releasing 
said  company  and  other  carriers  from  all  claims 
or  demands  therefor,  except  'when  proved  to 
have  occured  through -gross  negligence." 

The  plainMfi",  in  accordance  with  his  under- 
taking to  send  a  proper  person  in  charge  of  the 
stock,  went  himself  upon  the  train  with  it,  and, 
as  he  testified  on  the  trial,  went  to  the  car  in 
which  his  horses  were  every  time  the  train 
stopped  and  looked  into  it,  but  saw  nothing  to 
attract  his  attention.  When  the  train  arrived 
in  Philadelphia  one  of  the  horses  was  found 
dead  in  the  car,  and  this  action  was  brought  to 
recover  its  value  from  the  railroad  company. 

The  plaintiff  showed  that  he  shipped  the 
horses,  eighteen  in  number,  for  Philadelphia, 
and  that  on  the  arrival  of  the  train  one  of  them 
was  dead:  but  he  did  not  show  whether  the 
horse  died  from  disease  or  fright  or  injuries 
received  in  the  course  of  the  transportation ;  nor 
was  it  alleged  that  any  accident  happened  to  the 
train  or  the  car  in  which  the  plaintiff's  horses 
were  while  on  the  journey.  The  defendant, 
in  view  of  this  state  of  the  evidence,  offered  the 
bill  of  lading  and  rested.  The  court  was  then 
asked  to  charge  the  jury  "  that  under  the  terms 
of  the  bill  of  lading  their  verdict  should  be  for 
the  defendant"  This  instruction  was  reftised, 
and  then  a  binding  instruction  to  find  in  favor 
of  the  plaintiff,  for  the  value  of  the  horse,  was 
given.  The  learned  Judge  did  not  place  his  rea- 
sons for  this  instrucraon  upon  the  record.  As 
the  right  of  the  carrier  to  limit  his  liability  is 
well  settled  in  Pennsylvania,  we  are  left  to  con- 
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Jectare  that  the  instruction  was  induced  by  an 
opinion  that  there  was  a  legal  presumption  of 
negligence  against  the  defendant  that  shifbed 
the  burden  of  proof  and  put  upon  the  carrier 
the  duty  of  showing  that  the  death  of  the  horse 
was  not  due  to  the  negligence  of  its  agents  or 
servants. 

The  rule  in  relation  to  the  presumption  of 
negligence  against  a  carrier  is  well  stated  in 
Lamg  V.  Colder,  8  Pa.,  479 : 

**Now,  the  mere  happening  of  an  injurious 
accident  raises,  prima  jacie^  a  presumption  of 
neglect  and  throws  upon  the  carrier  the  onus  of 
showing  that  it  did  not  exist." 

But  the  word  "accident"  must  be  understood 
as  referring  to  such  happenings  as  the  exercise 
of  proper  care  by  the  carrier  could  have  pre- 
vented. The  machinery  for  transportation  is 
under  his  exclusive  management  and  control, 
and  he  contracts  for  its  siSftciency  and  for  the 
skill  and  fidelity  of  his  servants  in  charge  of  it. 

If  for  any  reason  an  injurious  accident  hap- 
pens to,  or  by  reason  of,  that  which  the  carrier 
provides  for  the  transportation,  the  law,  which 
imposes  the  exercise  of  the  utmost  care  upon 
him,  presumes  the  accident  to  be  due  to  t^e 
want  of  that  care  and  puts  upon  him  the  duty 
of  succeesfblly  relieving  himself  froxa  that  pre- 
sumption. But  when  the  fact  of  an  "injurious 
accident"  is  not  shown  to  exist  the  presumption 
which  arises  fh)m  it  cannot  be  invoked  oy  a 
plaintiff.  The  contract  of  the  carrier  does  not 
insure  against  death  generally,  but  only  as  it 
may  be  the  result  of  an  injurious  accident  in 
the  course  of  the  carriage.  A  passenger  may 
die,  while  in  his  seat  in  a  car,  from  disease  or 
from  his  own  act,  just  as  he  might  die  in  his 
own  house  from  tne  same  cause ;  but  we  have 
never  heard  it  alleged  that  the  carrier  was  liable 
in  damages  because  of  a  death  so  happening, 
nor  that  it  was  his  duty  to  show  affirmatively 
that  the  death  was  due  to  causes  over  which  he 
had  no  control. 

Death  from  natural  causes  can  hardly  be  called 
an  accident;  but  if  it  was  otherwise,  yet  there 
is  a  very  broad  distinction  between  the  case  of 
its  coming  to  a  passenger  as  an  individual  by 
reason  of  circumstances  and  conditions  that  are 
personally  peculiar  to  him  and  the  case  of  its 
coming  to  a  passenger  as  such  by  reason  of  acci- 
dent to,  or  on  account  of,  the  means  of  trans- 
portation employed  by  the  carrier,  whether  in 
motion  or  not.  In  the  former  class  of  cases  no 
presumption  of  negligence  can  arise,  for  the  fiicts 
mrnish  no  foundation  for  it.  In  the  latter  there 
is  a  presumption,  not  conclusive,  but  prima  facie, 
on  which  the  plaintiff  may  rest  and  which  the 
carrier  must  overcome. 

Applying  this  distinction  to  the  case  we  have 
in  hand,  and  its  disposition  is  easy.  The  testi- 
mony of  the  plaintiff  showed  the  happening  of 
no  injurious  accident  to  the  train  or  car  on  which 
his  horses  were  transported.  It  showed  that  he 
was  personally  in  charge  of  them  and  at  every 
stop  examining  the  car,  and  that  he  saw  nothing 
to  attract  his  attention.  It  showed  that  the 
death  of  his  horse  on  the  journey  was  wholly 
unknown  to  him  until  he  reached  the  city,  and 
he  does  not  attempt  to  assign  a  cause  for  it 
This  testimony  left  no  gTound  for  the  legal  pre- 
sumption that  arises  from  the  happening  or  an 
injurious  accident,  and  left  the  burden  of  proof 


where  it  rests  in  ordinary  cases — on  the  plaintiff. 
When,  therefore,  it  appeared  by  the  terms  of 
the  bill  of  lading  that  the  liability  of  the  carrier 
was  limited  to  such  iniuries  as  were  the  result  of 
gross  negligence  on  its  part,  and  the  plaintiff 
made  no  attempt  to  show  the  happening  of  an 
accident  or  the  negligence  of  the  earner,  the 
court  should  have  given  the  binding  instruction 
asked  by  defendant' s  counsel.  In  fact  it  may  well 
be  doubted  whether  the  introduction  of  the  bill 
of  lading  was  at  all  necessary.  The  plaintiff's 
evidence  left  him  no  fact  ttom  which  the  legal 
presumption  could  arise,  and  no  proof  to  take 
its  place  fh>m  which  negligence  in  fact  could 
properly  be  found  by  the  jury.  This  was.  there- 
fore, a  case  in  which  a  compulsory  nonsuit  would 
have  been  proper. 
Judgment  reversed. 


Note,— Limitation  of  Carrier^ a  Liability. —The 
original  common-law  rule  that  common  carriers 
were  liable  for  all  loses  except  those  occasioned 
by  the  act  of  God  or  the  public  enemy  had  by 
the  commencement  of  the  present  century  be- 
come so  far  relaxed  in  England  that  it  was  held 
without  question  thaf  such  carriers  might  by 
due  notice  or  special  contract  relieve  themselves 
from  responsibility  even  for  gross  negligence 
(Maving  v.  Todd,  1  Stark,  72  ;  Leeson  v.  Holt, 
Id.  188),  and  although  many  cases  are  to  be 
found  where  the  courts  express  regret  that  the 
relaxation  of  the  ancient  rule  had  gone  so  &r, 
yet  they  confess  their  inability  to  recede  from 
the  new  rule  without  legislative  action.  Parlia- 
ment therefore  embodied  in  section  7  of  the 
railway  and  canal  traffic  act  of  1864  (17  and 
18  Vict.,  c.  31),  to  be  found  in  1  Interstate  Com- 
merce Reports,  846,  a  provision  that  every  rail- 
way or  canal  company  should  be  liable  for  loss 
of  or  injury  to  any  animal  or  goods  occasioned 
by  the  neglect  or  deftiult  of  the  company,  not- 
withstanding any  notice  or  condition  given  or 
made  limiting  such  liability ;  but  the  force  of 
this  enactment  was  much  weakened  by  an  ac- 
companying proviso  that  nothing  in  the  act 
contained  snould  prevent  such  companies  ftx>m 
making  such  conditions  with  respect  to  aniipals 
or  goods  as  should  be  acyudged  by  the  court  or 
judffe  before  whom  any  question  relating  thereto 
might  be  tried  to  be  just  and  reasonable. 

The  courts  of  this  country  have  been  much 
stricter  than  those  of  England,  and  with  the  ex- 
ception of  the  States  of  New  York  and  West 
Virginia  it  is  believed  to  be  the  settled  rule  that, 
although  a  carrier  may  bjr  contract  relieve  him- 
self from  liability  as  an  insurer,  he  cannot  re- 
lieve himself  from  liability  for  negligence  on 
the  part  of  himself  or  his  agents. 

This  rule  was  established  for  the  Federal  courts 
by  the  leading  case  of  New  York  Central  Rail- 
road Company  v.  Lockwood,  84  U.  S.,  17  WalL, 
357  (21  L.  ed.,  627),  where  it  is  held  that  a  com- 
mon carrier  cannot  lawfully  stipulate  for  ex- 
emption from  responsibility  when  the  exemp- 
tion is  not  just  and  reasonable  in  the  eye  of  the 
law,  and  that  it  is  not  just  and  reasonable  in  the 
eye  of  the  law  for  a  common  carrier  to  stipu- 
late for  exemption  from  responsibility  for  the 
negligence  of  himself  or  servants. 

The  statutes  of  some  6f  the  States  have  gone 
even  frirther  than  the  courts  in  restraining  the 
power  of  carriers  to  limit  their  liability  by  no- 
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tic8  or  contract  For  instance,  in  Iowa  it  is  pro- 
vided by  an  act  passed  in  1866  that  in  the 
transportation  of  persons  or  property  by  any 
oompany  or  person  no  contract,  receipL  rule,  or 
r^iuation  shall  exempt  the  carrier  **  from  the 
ftiU  liability  of  a  common  carrier,  which,  in  the 
absence  of  any  contract,  receipt,  rule,  or  regu- 
lation, would  exist  with  respect  to  such  persons 
or  property."  And  in  Texas,  a  statute  enacted 
in  1860  is  to  the  effect  that  carriers  within  that 
State  may  not  ''limit  or  restrict  their  liability, 
as  it  exists  at  common  law,  by  any  general  or 
roecial  notice,  nor  by  inserting  exceptions  in 
the  bill  of  ladmg  or  memorandum  given  upon 
the  receipt  of  the  goods  for  transportation,  nor 
in  any  ouier  manner  whatever." 

In  New  York  the  rule  is  now  settled  that  a 
carrier  may  by  contract  relieve  himself  from 
liability  even  for  negligence,  but  to  have  that 
effect  the  contract  must  in  terms  and  expressly 
exempt  the  carrier  from  liability  on  this  account ; 
and  hence  general  terms,  such  as  a  release  from 
liability,  "from  whateoever  cause  arising,"  or 
for  ''damaee  occasioned  by  delays  from  any 
cause,"  will  not  relieve  the  carrier  from  the  re- 
sults of  negligence.  Maguire  v.  Dinsmore,  56 
N.  Y.,  168;  a^ard  v.  Syracuse,  &c.,  R  Co.,  71 
N.  Y.,  180 :  Nicholas  v.  W.  Y.  Cent.,  &c.,  R  Co., 
89  N.  Y.,  370. 

This  rule  is  now  observed  in  New  York  with- 
out question,  ajs,  for  example,  in  the  recent  case 
of  Tinner  v.  N.  Y.  Cent,  &c.,  R  Co.,  11  Cent. 
Rep.,  82,  where  a  shipper  recovered,  on  proof 
of  negligence  on  the  part  of  the  carrier,  for  the 
loss  of  goods  through  fire,  although  the  special 
freight  contract  under  which  thev  were  shipped 
released  the  carrier  from  liability  for  loss  by 
fire,  but  contained  no  express  release  from  lia- 
bility for  n^ligence. 

In  West  \^ginia  a  common  carrier  may,  by 
contract  clearly  expressed,  relieve  himself  from 
all  liability  except  for  fr^ud.  Baltimore  &  O.  R 
Ca  V.  Skeels,  3  W.  Va.,  666. 

The  following  are  recent  cases  on  this  subject : 

A  carrier  may  limit  its  liability  as  insurer,  but 
not  from  its  neglect  or  fraud.  Rosenfeld  v.  jPeo- 
riaD.  &  R  R  Co.  (Ind.),  1  West.  Rep.jl51 ; 
Carroll  V.  Missouri  Pac.  K.  Co.  (Mo.),  3  West. 
Rep.,  842  ;  Pa.  R  Co.  V.  Wilson  (Pa.),  3  Cent. 
Rep.,  915 ;  Grogan  v.  Adams  Express  Co.  (Pa.), 
5  Cent  Rep.,  298 ;  Adams  Express  Co.  v.  Holmes 
(Pa.),  8  Cent  Rep.,  155. 

A  carrier  may  limit  its  liability  to  damages 
arising  on  its  own  line.  Wabash,  St.  L.  &  P.  R. 
Ck>.  V.  Jageman  (111.),  7  West  Rep.,  863. 

A  carrier  cannot  by  contract  avoid  statutory 
liability  for  negligence  of  connecting  carrier. 
Orr  V.  Chicago  &  A.  R.  Co.  (Mo.  App.j.  4  West. 
Rep.,  260.  In  Burroughs  v.  Grand  Trunk  R. 
Co.  (Mich.),  11  West.  Rep.,  482,  the  court  was 
diviaed  as  to  whether  a  way-bill  lessening  com- 
mon-law liability  affected  connecting  lines. 

Where  goods  are  delivered  to  carrier  under 

agreement  not  restricting  its  oommon-law  lia- 

buity  it  cannot  thereafter  insert  in  bill  of  ladins^ 

clauses  restrictive  of  its  usual  liability.    Park 

V.  Preston  (N.  Y.),  11  Cent  Rep.,  280.— Central 

Reporter.    ' 

•^♦^^ 

BoTTLBS  containing  ginger-ale  are  not  liable  to 
any  duty,  under  the  act  of  March  3, 1883.  Lelar 
v.Hartranft,  U.  8.  O.  C.  (Pa.),  Oct  3,  1887. 


Notes  of  Cases. 

In  Levison.v.  Balfour  et  aL,  Circuit  Court  for 
Northern  District  of  California,  decided  March 
19,  1888,  it  was  held  that  where  a  consignee  of 
goods  of  different  qualities  is  onl^  authorized 
to  sell  the  whole  in  one  lot,  at  a  limited  price 
per  ton.  sells  a  part  of  average  quality  at  a  price 
above  tne  limit,  but  does  not  sell  the  remainder, 
he  is  liable  to  account  to  the  consignor  for  the 
whole  at  the  price  limited. 

In  Clay  v.  Field  et  al,^  District  Court  for  the 
Northern  District  of  Mississippi,  it  was  decided 
that  a  surviving  partner,  not  being  authorized 
by  the  articles  of  copartnership  or  by  the  will 
of  his  deceased  partner,  has  no  legal  right  to 
continue  the  partnership  business  after  the 
death  of  the  deceased  partner  longer  than  is 
necessary  to  close  up  the  business  advantage- 
ously ;  and  that  upon  the  death  of  the  deceased 
partner  intestate  tho  title  to  the  personal  prop- 
erty vested  in  the  surviving  partner  for  the 
purpose  of  being  applied— 1,  to  the  payment  of 
the  partnership  liabilities ;  2,  for  a  division  of 
the  residue  between  the  surviving  partner  and 
the  personal  representative  of  the  deceased 
partner  according  to  the  rights  of  each.  And 
the  legal  title  to  the  lands  owned  by  the  Arm, 
upon  the  death  of  a  deceased  partner,  vests  in 
the  surviving  partner  and  the  heir  at  law  of  the 
deceased  partner  as  tenants  in  common,  subject 
to  the  dower  right  of  the  widow  of  the  de- 
ceased partner  out  of  one  moiety  of  the  land ; 
but  the  equitable  title  to  the  land  vests  in  the 
surviving  partner  so  far  as  the  same  is  necessary 
to  pajr  the  liabilities  of  the  partnership.  The 
surviving  partner  has  a  right  to  sell  the  land  if 
necessary  for  said  purpose,  publicly  or  privately, 
and  a  court  of  equity  will  compel  the  heir  at 
law  to  convey  the  legal  title  vested  in  him  by 
the  purchaser. 

In  the  case  of  State,  ex  rel,  Peyser,  v.  Salem 
Church  of  the  Methodist  Society  (Ind.,  April, 
1888 ;  14  Western  Rep.,  282),  the  question  was 
as  to  the  remedy  of  subscribers  to  a  ftind  for 
the  building  of  a  church  edifice,  who  made  it  a 
condition  of  their  subscriptions  that  the  house 
was  to  be  free  to  all  orthodox  denominations 
when  not  occupied  by  the  church.  The  court 
held  that  a  remedy  could  not  be  had  by  man- 
damus, but  must  be  sought  by  an  action  at  law  or 
in  equity.  The  principle  is  thus  stated :  Duties 
imposea  on  a  corporation,  not  bjr  virtue  of  ex- 
press law  or  by  the  conditions  of  its  charter,  but 
arising  wholly  out  of  contract  relations,  will  not 
be  enforced  by  mandamus,  since  the  use  of  such 
writ  is  limited  to  the  enforcement  of  obligations 
imposed  by  law.    Where  the  duties  of  a  cor- 

K oration  or  of  its  trustees  grow  out  of  or  result 
*om  matters  of  contract  writs  of  mandate  will 
not  lie  against  the  corporation  or  its  trustees, 
either  in  their  corporate  capacity  or  as  indi- 
viduals, to  compel  the  performance  of  the  con- 
tract ;  but  the  party  aggrieved  will  be  left  to  the 
ordinary  remedies,  either  at  law  or  in  equity 
(State  v.  Zanesville,  &c.,  Turnp.  R  Co.,  16 
Ohio  St,  308;  State  v.  Paterson,  N.,  &c.,  R.  Co., 
43  N.  J.  L.,  605 ;  Kansas  v.  Republican  R  B. 
Co.,  20  Kans.,  404;  People  v.  Dulaney,  96  111., 
503 ;  High  Ex.  Leg.  Rem.,  sec  321). 
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Safe  Deposit  Oomi>anie8. 


Within  a  comparatively  short  period  there 
has  sprang  ap  in  this  country  an  entirely  new 
class  of  corporations  finding  no  exact  parallel 
among  the  earlier  kinds  of  associations  known 
to  the  law.  Reference  is  made  to  safe  deposi- 
tories, companies  formed  for  the  purpose  of 
fiimishinfi^  secure  places  for  the  deposit  of  valu- 
ables to  an  persons  who  comply  with  the  rules 
prescribed  by  such  companies. 

The  method  which  these  companies  have 
adopted  for  the  carrying  on  of  their  business  is 
to  provide  large  vaults,  divided  into  numerous 
small  compartments,  which  compartments  are 
rented  to  customers  from  year  to  year  at  a  stip- 
ulated price.  These  boxes  are  provided  with 
double  lock,  the  keys  of  one  lock  being  de- 
livered to  the  customer  and  of  the  other  retained 
by  the  company,  there  being  a  regulation  that 
the  customer  shall  have  access  only  in  the  pres- 
ence of  the  company's  agent. 

The  vast  number  of  safe  deposit  companies 
now  existing  throughout  the  United  States 
makes  it  of  paramount  importance  to  the  pro- 
fession and  to  the  commercial  world  that  the 
legal  status  of  these  companies  should  be  deter- 
mined and  that  the  rights,  duties,  obligations, 
and  liabilities  growing  out  of  the  relationship 
existing  between  the  companies  and  their  patrons 
and  between  the  companies  and  the  public  should 
be  ascertained. 

Owing  to  the  comparative  newness  of  the  sub- 
ject there  are  few  adjudicated  cases  determining 
the  questions  involved,  and  the  law  in  this  re- 
gard may  well  be  considered  unsettled. 

The  question  of  the  relationship  of  these  com- 
panies to  their  patrons  has  been  presented  in 
three  ways :  1,  wnether  they  occupy  the  relation 
of  landlord  and  tenant ;  or,  2,  that  of  trustee 
and  cestui  qtie  trust ;  or,  3,  that  of  bailor  and 
bailee. 

The  proposition  that  they  stand  to  each  other 
as  landlora  and  tenant  seems  to  be  negatived  by 
the  contract  of  rental,  which  leaves  the  custody 
and  control  of  the  box  or  safe  in  the  hands  of 
the  company  and  restricts  the  patron  to  such 
times  and  regulations  as  the  company  by  rule 
prescribes. 

The  relationship  of  trustee  and  cestui  que  trust 
might  render  the  terms  of  the  specific  contract 
of  rental  applicable,  but  fails  to  comprehend 
all  the  phases  of  the  question.  There  is,  how- 
ever, a  direct,  positive  trust  arising  out  of  the 
relation  of  bailor  and  bailee. 

That  they  stand  in  the  relation  of  bailor  and 
bailee  would  seem  to  be  the  only  logical  deduc- 
tion from  a  consideration  of  the  best  definitions 
of  bailment  formulated  by  standard  authors  and 
adopted  by  the  courts. 

"A  bailment  is  the  delivery  of  a  thing  in  trust 
for  some  special  object  or  purpose,  and  upon  a 
contract,  express  or  implied,  to  conform  to  the 
object  or  purpose  of  the  trust."  Story  on  Bailm.. 
sec.  2.  See  also  Schuler  on  Bailm.,  sec.  2,  Keni 
Oom.,  558. 

It  will  be  noticed  that  bailment  contemplates 
the  delivery  of  personal  property,  and  that  there 
will  be  restoration  and  redelivery  of  the  thing 
bailed,  all  elements  of  the  contract  between  safe 
deposit  companies  and  their  patrons. 


Owiuff  to  these  points  of  similarity  text 
writers  nave  been  wont  to  classify  these  con- 
tracts under  the  head  of  bailments  and  to  place 
the  parties  in  the  relation  of  bailor  and  bailecL 
and  in  at  least  one  case  the  courts  have  adopted 
this  classification.  Schuler  on  Bailm.,  sec  96 ; 
Safe  Deposit  Co.  v.  Pollock,  85  Pa.  St,  393. 

Having  thus  ascertained  the  le^  status  of 
these  companies,  it  now  becomes  important  to 
ascertain  the  degree  of  responsibility  to  which 
they  are  held.  The  bailment  of  a  safe  deposi- 
tory corresponds  to  locatio  conductio  of  the  civil 
law,  which  was  the  hiring  of,  care,  or  service  to 
be  performed  or  bestowed  on  the  thing  de- 
livered. In  such  instance  the  bailee  was  held 
to  ordinarv  diligence  and  liable  for  ordinary 
neglect  Story  on  Bailm.,  sec.  7;  Schuler  on 
Bailm.,  sec  13;  Safe  Deposit  Co.  v.  Pollock, 
supra. 

Such  would  seem  to  be  the  responsibility 
which  attaches  by  operation  of  law  in  the  ab- 
sence of  express  contract  Just  how  fkr  this 
obligation  ma^  be  modified  by  contract  is  still 
an  open  question.  It  is,  however,  a  well-settled 
principle  that  while  the  bailee  may,  by  express 
agreement  increase  his  responsibilitv,  he  will 
not  be  permitted  to  lessen  it  beyond  the  limit 
sanctioned  by  public  policy  or  positive  law. 
Conway  Bank  v.  The  American  Express  Co.,  8 
Allen,  sec.  616;  Storey  on  Bailm.,  sees.  2,  31, 
33^34. 

Thus,  he  will  not  be  allowed  to  relieve  himself 
from  liability  on  account  of  his  gross  neglect, 
fhiud,  or  his  own  wrong.  Storey  on  Bfilm., 
sec.  10  and  cases  cited. 

We  have  seen  that  there  is  a  trust  relation 
existing  between  bailor  and  baUee  and  that  un- 
der the  terms  of  the  special  contract  usuaUy* 
adopted  hy  safe  deposit  companies  the  trust  is 
maae  specific  It  therefore  becomes  a  serious 
question  whether  the  responsibility  of  the  com- 
pany is  not  thereby  increased,  and  whether  they 
are  not  held  to  the  highest  degree  of  diligence, 
and,  indeed,  whether  they  are  not  bound  to 
carry  out  the  trust  absolutely  and  at  all 
events. 

On  the  other  hand  it  is  a  question  whether 
the  contract  of  rental  does  not  take  the  case 
entirelv  out  of  the  law  of  bailments  and  make 
the  rights  and  duties  of  the  parties  depend  solely 
upon  the  contract — Daily  Advertiser. 

The  law  of  murder  has  within  recent  years 
been  the  subject  of  judicial  discussion  and  defi- 
nition. In  Reg.  V.  Dudley.  14  Q.  B.  D.,  273,  it 
was  held  that  self-preservation,  as  distinct  fbom 
self-defense,  will  not  make  homicide  justifiable. 
Therefore  ir  A  and  B,  two  shipwrecked  sailors, 
lay  hold  of  a  fioating  plank,  wnich  will  support 
one  but  not  the  both  of  them,  and  A,  consider- 
ine  his  own  life  to  have  the  ereater  "real 
vfiJue  "  to  society,  push  B  into  me  water  and 
escape  to  land  he  is  guilty  of  murder.  In  Reg. 
V.  Seme,  tried  at  the  last  Old  Bailey  SeasionSy 
Mr.  Justice  Stephen  gave  the  weight  of  his  hign 
authority  to  "the  domestic  fowl "  dictum  of  Mr. 
Justice  Foster.  A,  intending  to  steal  B's  fowl— 
which  is  felony— tries  to  shoot  it  and  kills  B  by 
mistake.  A  has  murdered  B.  But  t^  act 
would  not  (?)  be  murder— if  Sir  James  Stephen 
is  right— had  A  only  fired  at  B's  fowl  in  flm.— 
Edinburgh  Law  JoumaL 
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Current  Articles  in  the  Magazines. 

The  Uncertainty  of  the  Law.  Thomas  M. 
Cooley.  American  Law  Review.  May -June. 
1888. 

Ancient  System  of  Land  Tenure  in  Polynesia. 
W.  D.  Alexander.    Ibid, 

Gontinffent  and  Exorbitant  Fees.  P.  Bliss. 
Ihid, 

Constitutional  Restrictions  upon  Legislation 
Ooncerning  Villages,  Towns,  Cities,  and  Coun- 
ties.   J.  R.  Berryman.    Ihi<L 

Motions  for  New  Trials.  Eugene  McQuillen. 
Ibid. 

Raflway  Crimes  and  Misdemeanors.  Aldebert 
Hamilton.    Criminal  Law  Magazine.    May,  1888. 

Self-Criminating  Evidence.  Note  to  Chast- 
ang  V.  State  by  W.  W.  Thornton.     Ibid. 

Auxiliary  Grants  of  Probate  and  Letters  of 
Administration.  Alfred  Howell.  Canada  Law 
THmes.    Juno,  1888. 

Pagan  Marriages.    Ibid. 

Can  the  Judiciary  Determine  whether  a  Stat- 
ute fSxists?  Guy  C.  H.  Corliss.  Albany  Law 
Journal    June  9,  1888. 

Address  of  Roger  A  Pryor  to  Graduating 
Class  of  Albany  Law  SchooL    Ibid. 

Rights  and  liabilities  of  Assignees  of  Mort- 
gigors  Different  from  Those  of  the  Mortgagor 
Himselfl  W.  Beatty  Harlan.  Maryland  Law 
Journal.    June  6  and  13. 


THE  COURTS. 


Supreme  Court  of  the  District  of  Colombia. 

IN  EQUITY.— New  Suits. 

June  18. 
11209.  WOliam  H.  Cnunpton  v.  Maggie  Crumpton.    For 
divorce.    Com;  sol.,  Robinson  White. 

USIO.  John  Harrington  et  al.  ▼.  Martha  D.  Ghreen  et  al. 
Tb  enforce  mechanic's  lien.  Com.  sols.,  William  H.  Manogne 
and  Caroai  ft  Miller. 

June  19. 

11211.  Mnton  H.  Oettinger  v.  William  Gettinger  et  al.  To 
•eU  influDt*s  realty  to  invest.    Com.  sol ,  W.  W.^oarman. 

June  ao. 

11212.  Arthur  Herbert  et  al.  y.  John  Sibley  et  al.  For  new 
trustee  to  sell  part  lot.    Com.  soL,  John  Ridout. 

I121S.  Maiy  M.  Browninff  y.  Livingston  Browning.  For 
divorce.    Com.  sols..  H.  O.  A  R.  Claughton. 

11214.  Louis  W.  Ritchie  v.  Rebecca  Jones  et  al.  Creditor's 
bUl.    Com.  sol.,  C.  H.  Cragin. 

11215.  Amelia  A.  Baden  v.  Christopher  C.  McKenny  et  al. 
T6  seU  off  dower.    Com.  sols.,  Wheeler  and  Hoban. 

11215.  Robert  C.  Hewitt  v.  Ira  W.  Burritt  et  al.  For  in- 
junction.   Com.  sol.,  William  A.  Cook. 

11217.  Marian  na  Bell  v.  Charles  A.  Bell.  For  divorce. 
Com.  aoL,  E.  B.  Hay. 

June  21. 

11218.  James  H.  Marr  v.  M.  Velinda  Chapman  et  al.    For 
' '     performance  of  contract.    Com.  sol.,  Samuel  Mad- 


11219.  The  National  Safe  Deposit  Co.  v.  The  Chesapeake 
and  Potomac  Telephone  Co.  of  the  District  of  Columbia. 
Injonction  to  restrain.    Com.  sol.,  R.  R.  Perry. 

Oune22. 
11230.  Charles  Wood  v.  Ella  J.  Wood.    For  divorce.    Com. 
soL,  W.  T.  Johnson. 

June  28. 

11221.  The  Independent  Ice  Co.  et  al.  v.  B.  G.  Johnson. 
For  conveyance.    Com.  sol.,  Samuel  Maddox. 

11222.  Mary  E.  Bailey  et  al.  v.  Elizabeth  Q.  Burroughs  et 
at    For  partition  by  sale.    Com.  sols..  Beach  ft  Page. 


CIRCTJIT  COURT.— New  Suits  at  Law. 

June  14. 
S87S2.  0«OTge  Breitbarth  V.  Jacob  Allricht  et  al.    Account, 
$96.75.    FlfEi  atty,  F.  M.  Fields. 


Same  v.  Sidney  L.  Willson.    Mandamus.    PIflh  atty, 


June  16. 
28768.  Bdw.  B.  Bruce  et  al.  v.  John  Murray.    Notes,  $218. 
Plfb  atty.  William  O.  Johnson. 

28764.  Marie  E.  Byington  v.  Joshua  Biggs  et  al.  Account, 
$17,175.    Plfb  aUy,  A.  C.  Bradley. 

28765.  Augustus  Qersdorff  v.  Edw.  Winslow.  Judgment  of 
Justice  Strider. 

June  16. 

28766.  Margaret  White  v.  J.  Hale  Sypher.  Account,  $1,040. 
PUfk  atty,  E.  H.  Thomas. 

28767.  Nancy  H.  Cartter  v.  James  A.  Maloney.  Notes, 
$200.    Plfifo  at&,  R.  Fendall. 

June  18. 

28768.  John  Thompson  et  al.  v.  Earnest  D.  Mayer  et  al. 
Account,  $177 J6.    Pffis  atty,  W.  H.  Shales. 

June  19. 

28769.  Henry  M.  Baker  v.  Peter  B.  Meredith.  Notes, 
$180.88.    Plfb  atty,  F.  H.  Mackey. 

June  21. 

28770.  The  United  States,  on  the  relation  of  Mito  B.  Stevens 
et  al.,  V.  John  C.  Black.    Mandamus.    PIfh  atty,  R.  D.  Mus- 

ffl771. 
Same. 

28772.  Edward  L.  Dent  v.  Elmer  E.  Imbay.  Account, 
$489.98.    Pl£b  atty,  R.  P.  Jackson. 

28778.  Jessie  C.  Osborn  v.  Edwin  P.  Sherman.  Note,  $100. 
Plifs  attys,  Newton  A  Lavender. 

28774.  Lewis  H.  Douglass  v.  Amelia  Costin  et  al.  Judg- 
ment of  Justice  Mills,  $22.    Plfb  atty,  E.  A.  Newman. 

28776.  Frank  Ferguson,  by  next  ftiend,  John  T^  v.  Edward 
E.  Burrough  et  al.    Damages,  $5,000.    Plfih  atty,  L.  Tobriner. 

28776.  James  M.  Peet,  trading  as  J.  M.  Peet  A  Co..  v.  The 
Chesapeake  Fire  Insurance  Co.  of  the  District  of  Columbia. 
Policy,  $1,600.    Plffs  attys,  Totten  and  McKenney. 

June  22. 

28777.  Lizzie  Cannon  v.  James  D.  Thurston.  $600.  Plfb 
attys,  Hildebrant  A  Morrison.  # 

M778.  Washington  T.  Nailor  v.  Frank  K.  Ward;    Replevin. 
Plib  atty,  D.  O'C.  Callaghan. 
June  28. 

28779.  Francis  A.  Godfirey  v.  John  F.  Weeden.  Replevin. 
Plfb  aUy,  C.  Carrington. 

28780.  Landon  Cabell  et  al.  v.  Albert  A.  Wilson  et  al. 
$986.63.    Plflh  aUy.  William  T.  Bailey. 

28781.  Julius  Bamberger  et  al.  v.  Michael  Newmeyer.  Ac- 
count, $434.25.    Plflb  atty,  R.  E.  L.  White. 


Rule  of  Ck)urt. 

RuiiS  20.  *  *  *  *  Here(tfier  oZl  noUees  which  relate  to 
proceedings  iii  the  Supreme  Oowrt  of  the  Dietriet  of  Cbtum&ia, 
the  publication  of  which  i»  required  6y  kuo  or  6y  rulee  of 
Oourtj  or  by  amy  order  of  Oowrty  ah€M  be  publiehed  in  Thb 
Washington  Law  Rbportbr,  during  the  time  required  by 
lawt  tn  ttdditUm  to  any  other  papere  which  may  be  tpedaUy 
ordered  or  which  may  be  aelecled  by  the  partiM. 


Cegal  Noticed. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Sitting  in  Equity. 
Jime  27, 1888. 


Zachariah  Coleman 

V. 

Abraham  Gibson. 


1 10949. 


Eq.  Doc.  27. 


Walter  B.  Williams,  Trustee,  having  reported  to  the  Court 
the  sale  of  sub-lot  58,  in  J.  W.  Jones^subdivision  of  square 
545,  as  the  same  is  recorded  in  Liber  N-K.,  folio  267.  of  the 
records  of  the  Surveyor's  office  of  the  District  of  Columbia, 
under  the  terms  of  sale  as  set  forth  under  a  decree  rendered 
in  Uiis  suit  on  the  28d  of  March,  1888,  and  it  fhrther  appear- 
ing ftrom  said  report  that  Charles  Ford  became  the  pur- 


cause  to  the  contrary  thereof  be  shown  on  or  before  the  27th 
di^  of  Julv,  1888. 
Provided  a  copy  of  this  order  be  published  in  the  Wash- 
n  Law  Reporter  once  a  week  for  three  successive  weeks 
:ore  said  27th  day  of  July,  1888. 

W.  S.  COX,  J. 
A  true  copy.    Test :  R.  J.  Mbios,  Clerk, 

26  By  M.  A.  Clancy,  Asst  Clerk. 
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£egal  Notices. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  Aiianna  J.  Lyiet,  late 
of  the  District  of  Colimibia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  einibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  21st  day  of  May 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Oiven  under  our  hands  this  21st  day  of  May,  1888. 

ELEANOR  A.  MAGRUDER, 
ARL^NA  E.  WARD, 

Executrices. 

26    No.  3019.    Ad.  D.  14.    J.  J.  Waters,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
MaryS.  N&ylor  ) 

y.  (in  Equity.    No.  0827.    Doc.  24. 

Henry  Naylor  et  al.  } 
It  is,  this  26th  day  of  June,  A.  D.  1888,  ordered  that  the 
sale  reported  by  the  Trustees  in  the  above-entitled  cause,  in 
their  report  this  day  filed,  be,  and  the  same  are  severally 
hereby,  ratified  and  confirmed,  unless  cause  to  the  contrary  be 
shown  on  or  before  July  26th.  1888. 

Provided  a  cqpy  of  this  order  be  published  In  the  Wash- 
ington Law  Reporter  once  a  week  for  three  successive  weeks 
prior  to  said  date  last  mentioned. 

W.  S.  COX,  J. 
A  true  copy.    Test :  '     R.  J.  Meigs,  Clerk. 

26 By  M.  A.  Clancy.  Ass^t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


James  E.  Young 

V. 


•t  al.  3 


}  No.  10769.    In  Equity. 
Cectlla  F.  Young   '   ' 

James  S.  Edwards  and  Westel  Willoughby,  the  Trustees 
appointed  herein  to  make  sales  of  the  real  estate  and  prem- 
ises in  this  cause  decreed  to  be  sold,  having  reported  that 
they  have  made  sales  of  all  of  said  real  estate  and  premises, 
which  sales  are  particularly  and  in  detail  set  forth  in  said  re- 
port, it  is,  this  2l8t  day  of  June.  A.  D.  18SS,  ordered,  adjudged , 
.  and  decreed  that  said  sales  will  be  approved  and  confirmed 
on  Monday,  the  23d  day  of  July  next,  unless  cause  to  the  con- 
trary be  shown  before  that  day. 

Provided  a  copy  of  this  order  be  published  onoe  a  week  for 
three  succe^ve  weeks  before  said  last^mentioned  day  in  the 
Washington  Law  Reporter,  printed  and  published  in  the 
city  of  Washington,  District  of  Columbia. 

The  report  states  that  the  aggregate  of  the  sales  amounts 
to  the  sum  of  seventeen  thousand  four  hundred  and  thirty- 
four  dollars  and  sixty  cents  (117,43-1.60). 

CHARLES  P.  JAMES,  Justice. 

A  true  copy.    Test :  R.  J.  Mbios,  Clerk. 

26  By  H.  W.  HoDOES,  Ass*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

June  22d,  1888. 

In  the  case  of  Cecelia  F.  Young.  Administratrix  of  Robert  W. 
Young,  deceased,  the  Administratrix  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  20th  day  of  July, 
A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment  and  distri- 
bution, under  the  Court's  direction  and  control,  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in  per- 
son or  oy  agent  or  attorney  duly  authorized,  with  their  chums 
against  the  estate  properly  vouched ;  otherwise  the  Admin- 
istratrix wiU  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

Test :  DORSEY  CLAQETT,  Register  of  WUls. 

26    No.  2698.    Ad.  D.  18.    Edwards  A  Barnard,  Proctors. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  William  Henery,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  21st  day  of  June 
next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Qiven  under  my  hand  this  2l8t  day  of  June,  1888. 

SARAH  HENERY,  Ex'x,  465  F  st.  s.  w. 

26    No.  3078.    Ad.  D.  14.    Edwards  &  Barnard,  Proctors. 


Cegal  Noticed. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Businew. 

June  22d,  1888. 

In  the  matter  of  the  Estate  of  Peter  Mclnfyre,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased  has  this  day  been  made  by  Sister  Beatrice, 
of  Providence  Hospital. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  18th  day  of  July  n^  at  2  o'clock 
p.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
Estate  of  the  said  deceased  shoul4  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  Y>ublished  once%  week  for 
three  weeks  in  the  Washington  Law  Reporter  and  Evening 
Star  previous  to  the  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

Test :  DORSEY  CLAOBTT,  Register  of  Wills, 

26    C.  C.  Lancaster,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  bushiees.  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  Wllhelm 
Mueller,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  tne  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  befbre  the  18th  day  of  June  next  • 
they  may  otherwise  by  law  be  excluded  ftt>m  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  18th  day  of  June,  1888. 

CHARLES  MUELLER.  Adm'r  eta.,  8029  M  st.  n.  w. 

26    No.  3114.    Ad.  D.  14.    W.  K.  Duhamel,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Buiriness. 

July  26th,  1888. 

In  the  case  of  Charles  H.  Trunnel,  Executor  of  Catharine 
Heiss  or  Hess,  deceased,  the  Executor  aforesaid  has.  with 
the  approval  of  the  Court,  appointed  Friday,  the  20th  aay  of 
July,  A.  D.  1888.  at  1  o'clock  p.  m.,  for  making  payment  and 
distribution  under  the  Cotkvt's  direction  and  controLwhen  and 
where  all  creditors  and  persons  entitled  to  distribuuve  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properly  vouched :  otherwiae  the 
Executor  will  take  the  benefit  of  the  law  against  them. 

Provide  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test :  DORSEY  CLAOETT,  Register  of  Wills. 

26    No.  2773.    Ad.  D.  18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  fbr  Orphans'  Court  Business. 

June  22d,  1888. 

In  the  matter  of  the  Estate  of  John  Farrell,  late  of  the  Dte- 
trict  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased  has  this  day  been  made  by  Frank  Hume, 
a  creditor. 

All  persons  Interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  18th  day  of  Julv  next,  at  1  o'clock 
p.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

Test :  DORSEY  CLAQETT.  Register  of  Wilb. 

26    S.  T.  Thomas,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

June  8th,  1888. 

In  the  matter  of  the  estate  of  Jackson  Lackey. 

Application  for  Letters  of  Administration  on  the  estate  of 
the  said  deceased  has  this  day  been  made  by  John  W.  Mi^r 
and  others,  who  pray  that  such  letters  may  be  granted  to 
James  S.  Edwards. 

All  persons  interested  are  herebv  notified  to  appear  in  thia 
Court  on  Friday,  the  29th  day  of  June  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Adminls^ation  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  onoe  a  week  fotr 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Court.      W.  S.  COX,  Justice. 

Test :  DORSEY  CLAQETT,  Register  of  Wills. 

24    Edwards  &  Barnard,  Proc^rs. 
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£egal  Notices. 


imS  IS  TO  GIVE  NOTICE, 

That  the  snbecrlber,  of  the  District  of  Columbia,  bath  ob- 
tained firom  the  Supreme  Court  of  the  District  o^  Columbia, 
holding  a  Special  iWm  for  Orphans*  Court  business.  Letters 
Testamentury  on  the  jpersonai  estate  of  Hirani  S.  LKchfield, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  euibit  the  same,  with  the  vouchers  there 
of,  to  the  subscriber,  on  or  before  the  25th  day  of  May  next ; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  25th  day  of  May.  1888. 

JAS.  T.  PETTY,  Ex'r,  688  Virginia  ave.  s.  w. 

25   No.  3095.    Ad.  D.  14.    O.  T.  Thompson,  Proctor. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  in  Equity. 

Ptrry  Matthews  et  ai.) 

V.  VEq.  No.  10664. 

.   EmaUneWUIiamsetal.) 

JuMns  Maedel,  the  Trustee  appointed  by  the  decree  of 
court  in  this  cause  to  sell  the  property  involved  therein, 
beiuK  the  south  100  feet  of  lot  43  ol  S.  S.  Loomis*  recorded 
sabdiviaion  of  lots  in  square  68,  in  the  city  of  Washington, 
D.  C,  having  reported  that  he  has  sold  the  said  property  to 
Thomas  M.  Bint,  at  private  sale,  for  the  sum  of  eleven  hun- 
dred and  twenty  dollars  and  twenty  cents  ($1,120.20).  and 
snl^ect  to  all  taxes  and  the  claim  of  Wm.  L.  Bramhall's  in- 
terest in  said  property,  and  that  the  purchaser  has  complied 
with  the  terms  of  sale,  it  is,  this  14th  day  of  June,  A.  D. 
18^  ordered  that  said  sale  be,  and  the  same  hereby  is,  rati- 
fied and  confirmed^  unless  cause  to  the  contrary  be  shown 
on  or  before  the  14tn  day  of  July,  A.  D.  1888. 

CHARLES  P.  JAMES,  J. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  successive  weeks  in  the  Washington  Law  Reporter  be- 
fore said  14th  day  of  July,  A.  D.  188S. 

CHARLES  P.  JAMES.  J. 

A  true  copy.   Test :  R.  J.  Meios,  Clerk. 

28 By  M.  A.  Clancy,  As8*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Lucretia  Myers  et  al.  ) 

V.  >  Equity  10999. 

John  J.  LIndsley  et  ai.  J 
It  is,  this  12th  day  of  June,  A.  D.  1888,  ordered  that  the 
sales  made  and  reported  by  George  E.  Hamilton  and  J. 
Holdsworth  Gordon,  Trustees  in  above  cause,  be  ratified  and 
confirmed,  unless  cause  to  the  oontrarv  thereof  be  shown  on 
or  before  the  12th  dav  of  July,  A.  D.  1888. 
Provided  a  copy  of  this  order  be  in  inserted  in  the  Wash- 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Terra  for  Orphans*  Court  business, 
liettexB  Testamentarvon  the  peisonal  estate  of  William  Myers, 
late  of  the  District  of  Columbia,  deceased. 

All  penons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  4th  day  of  June  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  uoder  my  hand  this  4th  day  of  June,  1888. 

CALDERON  CARLISLE,  Ex'r,  FendaU  Building. 

25    No.  3090.    Ad.D.14. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  Emma  C.  Wright, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  June 
next ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  June,  1888. 

C.  W.  HOLCOMB,  Ex'r- 
629  F  St.  n.  w.,  Washington,  D.  C. 

25    Ko.  8125.    Ad.  D.  14.    B.  A.  Newman,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

June  19th,  1888. 

In  the  case  of  Randall  Hagner,  Administrator  eta. 
of  Robert  P.  Dodoe,  deceased,  the  Administrator  c.  t  a. 
aforesaid  has,  with  the  approval  of  the  Court,  appointed 
Friday,  the  18th  di^y  of  July,  A.  D.  1888,  at  11  o'clock  a.  m., 
mr  making  payment  and  distribution  under  the  Court's 
direction  and  control:  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
due are  hereby  notified  to  attend,  in  person  or  by  agent  or 
sttomey  duly  authorized,  with  their  claims  agidnst  the  estate 
properly  vouched ;  otherwise  the  Administrator  c.  t.  a.  will 
take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to  the 
said  day. 

Test:  DORSEY  CLAQETT,  Register  of  Wills. 

26  No.2748.    Ad.  D.  13. 


ington  Law  Reporter  once  a  week  for  three  weeks  before 
said  day. 

The  report  states  the  amount  of  sales  to  be  |86,790. 

WTS.  COX,  J. 

A  true  copy.    Test :  R.  J.  Meios,  Clerk. 

25  By  L.  P.  Williams,  Ass't  Clerk. 


THIS  IS  TO  GIVE  NOTICE 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Eliza  S.  Ray, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  24th  day  of  May 
next ;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  our  hands  this  24th  day  of  May,  1888. 
EDWARD  F.  QUALTROUGH, 
ROSS  LESLIE  RAY,  1901  F  st.  n.  w.. 
Executors. 

24   John  Selden,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  ot 
Columbia,  holding  a  Special  Term  for  Orphans*  Court  busi- 
ness. Letters  Testamentary  on  Uie  personal  estate  of  John 
Lippert,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  1st  day  of  June 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  1st  day  of  June,  1888. 

MAGDALBNA  LIPPERT,  Ex'x, 
Alley  between  G  and  H  and  6th  and  7th  sts.  n.  e. 

24    No.  3086.    Ad.  D.  14.    Chapin  Brown,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  11th  day  of  June,  1888. 
Wlilfam  H.  H.  Gorham     ) 

V.  {No.  11079.    Eq.  Docket  28. 

Henry  H.  Dudley,  jr.,  et  al.  ) 
On  motion  of  the  plaintiff,  by  Mr.  J.  J.  Darlington,  his 
solicitor,  it  is  ordered  that  the  defendant,  Henry  H.  Dudley, 
jr.,  cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  dav ;  other- 
wise the  cause  will  be  proceedea  with  as  in  case  of  aefault. 

The  object  of  this  suit  is  to  substitute  a  trustee  to  release  sub- 
lot  54,  sq.  361,  in  the  city  of  Washington,  D.  C,  from  a  deed  of 
trust,  recorded  in  liber  No.  850,  fol.  415.  to  Henry  A.  Duncan- 
son  and  Henry  H.  Dudley,  trustees,  botn  deceased,  on  ground 
that  the  indebtedness  secured  has  been  paid. 
By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mbios,  Clerk,  &c. 

24  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  June,  1888. 


J.  Stanley  Brown  et  al. 
Harriet  Abbot. 


No.  11136.    Eq.  Docket  No.  28. 


On  motion  of  the  plaintifiRs,  by  Mr.  J.  H.  Ralston,  their  so* 
llcitor,  it  Is  ordered  that  the  defendant,  Harriet  Abbot,  cause 
her  appearance  to  be  entered  herein  on  or  before  t^e  first 
rule^^  occurring  forty  dajrs  after  this  day :  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  declare  deed  to  Harriet  Abbot, 
recorded  in  liber  1253,  folio  303,  Ac.,  of  the  land  records  or 
the  District  of  Columbia,  a  cloud  upon  title  to  so  much  of 
lot  29,  S.  P.  Brown's  subdivision  of  Mt.  Pleasant  as  is  claimed 
by  plaintiffs  herein  and  specifically  described  in  bill  of  com-  ' 
plamant  herein,  and  for  injunction,  &c. 

By  the  Court.  w.  8.  COX,  Justice,  &o. 

True  copy.    Test:  R.  J.  Mmos,  Clerk,  &c. 

24  •       By  M.  A.  Clancy.  Ass't  Clerk. 
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Cegol  Notices. 


THIS  18  TO  OIVB  NOTICE, 

That  the  tabscriber,  of  the  District  of  Colombia,  hath  ob- 
tained from  the  Supreme  Ck>iirt  of  the  District  of  Ckjimnbia, 
holding  a  Special  Term  for  Orphans*  Ck>urt  business,  Letters 
of  Adminis&ationon  the  personal  estate  of  Henry  Boegeholz, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  youchers*  there- 
of, to  the  subscriber,  on  or  before  the  14th  day  of  June 
next ;  they  may  otherwise  by  law  be  excluded  firom  aU  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  14th  day  of  Jime,  1888. 
CHARLOTTE  BOEGEHOLZ,  Adm'x,  liaJ  7th  st.  n.  w. 

25    No.  8121.    Ad.  D.  14.    Chapin  Brown,  Proctor. 

THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Lucy  L.  Hunter, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  June 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  12th  day  of  June,  1888. 

MABY  ANN  McCLAIN,  Ex'x, 

1799  Pa.  ave.,  Washington. 

25    C.  A.  Brandenburg,  Proctor. 

THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Adminisu*ation  c.  t.  a.  on  the  personal  estate  of  Robert  E. 
Moore,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  15th  day  of  June 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  15th  day  of  June,  1888. 

CAkLOTTA  M.  MOORE,  Adm'x  c.  t.  a., 

734  5th  St.  n.  w. 

25    No.  8078.    Ad.  D.  14.    Wm.  F.  Mattingly,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  14th  day  of  June,  1888. 

Annie  Miller  ) 

V.  y  No.  11048.    £q.  Docket  28. 

Daniel  Miller.  I 
On  motion  of  the  plaintiff,  by  Mr.  Campbell  Carrington,  her 
solicitor,  it  is  ordered  that  the  defendant,  Daniel  Miller,  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rule-aay  occurring  forty  davs  after  this  day ;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  demult. 

The  object  of  this  suit  is  for  a  divorce  "  a  vinculo  matri- 
monii" upon  the  ground  of  willftil  and  uninterrupted  deser- 
tion for  over  three  years. 
By  the  Court.  W.  S.  COX,  Justice,  Ac. 


Cegoi  Notices. 


True  copy.    Test : 
25 


R.  J.  Mmos,  Clerk.  &c. 
By  M.  A.  Clancy.  Assa  Clerk, 


THI8  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Obedience  Mc- 
Kenney,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  4th  day  of  June  next : 
they  may  othenrise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  4th  day  of  June,  1888. 

C.  C.  McKENNEfy,  Adm'r,  821  G  St.  s.  e. 

24    No.  Sill.    Ad.  D.  14.    E.  A.  Newman,  Proctor. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  Samuel 
H.  Giesy,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there* 
of,  to  the  subscriber,  on  or  before  the  11th  day  of  June 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  11th  day  of  June,  1888. 

24  CALDEBON  CARLISLE,  Adm»r  c.  t.  a. 


THI8  18  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  S>pecial  Term  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Edward  Parker, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  euibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  6th  day  of  June 
next ;  they  may  otherwise  by  law  be  excluded  ftt>m  aH  bene- 
fit of  the  said  estate. 

Given  under  our  hands  this  6th  day  of  June/1888. 

CARRIE  v.  PARKER,  471  H  sL  s.  w., 
C.  C.  MEADOR,  908  18th  st.  n.  w., 

Fitnam  &  Scaggs,  Proctors.  Administrators. 

24    No.  3116.    Ad.  D.14. 

THIS  IS  TO  GIVE  NOTICE 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ttom.  the  Supreme  Court  of  the  DisMct  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  WIIHan 
T.  Ware,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thoe- 
of,  to  the  subscriber,  on  or  before  Uie  4th  day  of  May  next : 
they  may  otherwise  by  law  be  excluded  ftY>m  all  benefit  ox 
the  said  estate. 

Given  under  my  hand  this  4th  day  of  May,  1888. 

HUMPHREY  M  WARE,  Adm'r,  609  B  st.  s.  e. 

Irving  Williamson  and  Campbell  Carrington,  Proctors. 

24    1^.8080.    Ad.  D.14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  June,  1888. 

Mary  Berry    ) 

V.  }No.11151.    Eq.  Docket  28. 

Franklin  Berry. ) 

On  motion  of  the  plaintiff,  by  Mr.  B.  F.  Leighton.  her 
solicitor,  it  is  ordered  that  the  defendant,  Franklin  Berry, 
cause  his  appearance  to  be  entered  herein  on  or  before  tiie 
first  rule-day  occurring  forty  daj^  after  this  day :  otherwise 
the  cause  wul  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  vinculo  mat- 
rimonii nrom  the  defendant  on  the  grotmds  of  cruelty  and 
desertion. 

By  the  Court  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Metos,  Clerk,  Sec. 

24  By  M.  A.  Clanot,  AssH  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Mabel  Howell  et  al. 


V. 

Samuel  6.  Mulr. 


■1 


In  Equity.    10717. 


It  is,  by  the  Court,  this  12th  day  of  June,  A.  D.  1888,  ordered 
that  the  offer  to  purchase  the  real  estate  in  said  case  men- 
tioned, made  by  AlfVed  Richards,  and  reported  by  L.  Cabell 
Williamson,  Trustee,  be,  and  the  same  is  herebv,  ratified  and 
confirmed,  unless  cause  to  the  contraxy  thereof  be  ^own  on 
or  before  the  18th  day  of  July,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Washing- 
ton Law  Reporter  once  a  week  for  three  successive  weeks 
before  the  13th  day  of  July,  A.  D.  1888. 

The  report  states  the  amount  offered  to  be  $2,600. 

E.  F.  BINGHAM,  Chief  Justice. 

A  true  copy.    Test :  R.  J.  Mkios,  Clerk. 

24  By  H.  W.  Hodges,  A8s*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

June  14th,  1888. 

Tn  the  case  of  Anthony  Lulley,  Administrator  of  Enillie 
Lulley,  deceased,  the  Administrator  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  6th  day  of 
July,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment 
and  diatributioa,  under  the  Court's  direction  and  control; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue  are  hereby  notified 
to  attend  in  person  or  bv  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properW  vouched; 
otherwise  the  Administrator  will  take  the  benefit  of  the  law 
a^nst  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  fbr 
three  weeks  in  uie  Washington  Law  Reporter  previous  to 
the  said  day. 

Test :  DORSBY  CLAGETT,  Register  of  ^IHs. 

26    No.  2706.    Ad.  D.  18.    A.  B.  Duvall,  Proctor. 
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ATTORXBiriS-AX-LrA^V'. 

WASHINGTON,  D.  C. 

1  BERT,  WILLIAM  8TONB, 
A                                                              406  Fifth  St.  n.  w. 

JOHN    VL.   TOORHEBS, 

ATTORNE  Y-AT-T.  A  V7, 
Solicitor  of  Patents  and  Counsel  in  Patent  Cases. 

PRACnCBB  BEFORE  THE 

|)ELL,  W.  PEIBCE, 

General  Land  Office  and  Court  of  Claims. 
Si  (Joud  Bldg.,  cor.  9th  4  P  81s.,  Washington,  D.  a     7 

"DLAIR,  JOHN  8., 

D                                                                 1420  F  St.  n.  w. 

BALDWIN,  DAVIDSON  &  WIGHT, 

TkUMONT,  N., 

U                                                                  «B9  F  St.  n.  w. 

Attorneys  at  Law^  Solieitors  of  Patents^  and 
Counselors  in  Patent  Causes^ 

-riDWABDS  &  BABNABD, 

Ju                                                                 600  5th  St.  n.  w. 

25  Chrant  Place,  T^ashincrton,  D.  O. 
Established  1859.    Patent  Business  Exclusively.     4 

IfACKBY,  FRANKLIN  H., 

Jjl                                                                   606D8t.n.w. 

IKational  UnlTersitj  I<a^w  IScliool. 

QAVILLE,  JAMES  H., 

0                                                                     1419FSt.n.w. 

^Pbhs»t,  Hon.  ARTHUR  MAC  ARTHUR, 

Late  Associate  Jostioe  Supreme  Court  District  of  Columbia 

LiECTURElRfi* 

CALIFORNIA. 

IfcCALLISTER,  WARD,  Jb., 

ITI                             430  Montgomery  St.,  San  Frandsco. 

Hon.  SAMX  F.  HILLER, 

Associate  Justice  Supreme  Court  U.  S. 

International  Law. 

Hon.  W.  B.  WEBB. 

COLORADO. 

nUNN,  GBORGE. 

JJ                                                                        Denver. 

Federal  Jurisprudence  and  Practice. 
H.  O.  CLAUGHTON,  Esq. 
Common  Law  Pleading,  Evidence,  Equity  Pleading  and 
Practice,  Commercial,  Maritime,  and  Criminal  Law. 
JAMES  8CHOULER,  Esq. 
BailmcntB  and  Domestic  Relations. 
EUGENE  CARUSI,  Esq. 
Real  and  Personal  Property,  Contracts,  Negotiable  Instru- 
ments, 

GEORGIA. 

TIARBICON  &  GILBERT. 

n                               Gate  City  Bank  Building,  Atlanta. 

KANSAS. 

rkOUGLASS,  GEORGE  L., 

U                                                                         Wichita. 

CHAS.  S.  WHITMAN,  Esq. 
Patent  Law  and  Practice. 
JUDGES  OP  THE  MOOT  COURT: 
EUGENE  CARUSL  Esq.,       CHAS.  S.  WHITMAN,  Esq., 
Law  and  Equity  Cases.                     Patent  Cases. 

School  opens  Oct.  8. 1887.    For  information,  address  C.  W. 
BushneU,  Treas.,  or  E.  D.  Carusi,  Sec.,  1006  F  st.  n.  w..  Wash- 
ington,  D.C.                                                                       87 

MINNESOTA. 

TIEATH,  HARTWELTi  P., 

Jl                                                                          St.  Paul. 

NFmHAfllTA 

\J                                            Pazton  Bnilding,  Omaha. 

Book  and  Job  Printins:. 

OHIO. 

WING,  GEORGE  C, 
f  T                              89  Euclid  Ave.,  Room  8,  CleveUnd. 

THE    LAW    REPORTER    COMPANY 
besrs  to  inform  the  profession  that  it  has 
recently  added  to  its  plant  a  ftdl  supply  of 

AXI»01^  S.  XAiriX>Rt 

U.  S.  CommiBsioner; 
1224  P  St  N.  W.                Washingrton,  D.  0. 
Attorney  for  Meroantile  Ck>llectingr  Agrenoy. 

new  Job  Type,  new  Presses,  and  every  ap- 
pointment of  a  first  class 

JOB  PRINTING  OFFICE, 

which  will  be  under  the  supervision  of  Mr. 
"W.  F.  Roberts,  one  of  the  most  skilftd  and 

A  Manual  of  the  Laws  of  the  District  of  Columbia,  fh>m 
CHARLES   &  BUNDT,  • 

HOTABT  PI7BU0,  U.  8.  COMMISSIOlf  EB  AND  JU8TICB  OP  THB  PBACB 

458  U.  Ave.       (0pp.  City  Hall)    -  Washington,  D.  C. 

J9*  An  papers  for  record  or  use  in  other  States  should  be 
acknowledged  before  a  Commissioner  of  Deeds  in  this  District 
befiBrebdngsent.                                                                38 

artistic  Printers  in  this  city.    It  is  therefore 
prepared  to  execute  Briefs,  Records,  Blanks 
and  Books  in  the  hiffhest  style  of  the  art. 

The  Company  solicits  the  i>atrona.ffe  of 
the  profession,  and  guarantees  neat  and 
accurate  work,  promptly  delivered,  at  rea- 
sonable prices. 

Estimates  furnished  on  application. 
DAVID  m.  OI^ITHRt 
General  Manager. 
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ValnaMe  Law  Books. 


IN 


GOOD   CONDITION. 


Abbotf  s  National  Digest,  vols.  1,  2, 3,  4,  6,  1867 

to  1872. 
Abbotf  8  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  8,  1874,  bonnd;  vol.4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  voL 

II,  1876. 
Atkins*  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  AJbridgement,  vols.  1,  2,  3,  4,  5,  6,  7. 

Barbour  on  Set-off. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice—latest. 

Bnrge  on  Suretyship. 

Chitty's  English  Digest 

Crinunal  Law-(by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1865. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly,  1789  to  1867, 

1867  to  1866,  1867  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1867. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

GreenleaTs  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordjronaux,  1869. 

Landlord  and  Tenant  (Sloane),  1878. 
Laws  1869-60. 

Law   Reports  (English),  vols.  1  to  16,  inclusive, 
1867-69.  ^ 

Law  of  Nation^  VatteL 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Long  on  Sales  of  Personal  Property. 
Louisiana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-off. 

New  York  Rev.  Stats.,  vols,  1,  2,  3.,  6th  ed. 

Orphan's  Court  ManuaL 
Oldham  &  White's  Digest,  1  vol. 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1867,  Duplicates. 

Penal  Code  of  1867  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 
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A  WEEK  ago  last  Monday  the  House  of  Rep- 
resentatives considered  and  passed  a  bill  direct- 
ing the  District  Commissioners  and  their  at- 
torney to  examine  certain  manuscript  volumes 
prepared  by  Josiah  Quincy  Kern  and  to  pur- 
chase tliem  if  they  shall  be  of  opinion  that  the 
volumes  comprise  a  complete  and  satisfkctory 
revision  and  consolidation  of  all  statutes  and 
parts  of  statutes  relating:  to  municipal  affairs  in 
the  District  of  Columbia  in  force  on  the  1st  day 
December,  1887,  and  of  all  orders,  regulations, 
and  ordinances  relating  to  such  affairs  made  in 
pursaanoe  of  law  and  having  the  force  and  ef- 
fect of  law  at  the  same  date.  The  bill  as  origi- 
nally reported  from  the  District  Committe  pro- 
vided that  the  amount  to  be  paid  should  not 
exceed  (5,000.  This  sum  was  cut  down  to 
12,000.  Of  the  beneficiary  Kern  and  the  merits 
of  his  compilation  we  know  nothing,  but  the 
opposition  to  the  bill  showed  a  lamentable 
ignorance  in  Congress  of  the  present  state 
of  District  law.  One  of  the  opponents  de- 
clared that  the  Revised  Statutes  relating  to  the 
District  of  Columbia,  and  the  laws  which  have 
been  passed  since  the  revision,  and  which  are 
embraced  in  the  volumes  of  the  Statutes  at 
Large,  fhmish  very  ready  information  for  any 
gentleman  who  seeks  to  know  anything  in  rela- 
tion to  the  District  of  Columbia.  We  do  not  be- 
lieve there  are  many  members  of  the  local  bar 
who  will  agree  with  this  declaration.  The  opin- 
ion is  pretty  general  that  the  law  in  force  in 
the  District  is  in  an  unsystematized  and  uncertain 
state.  Heretofof  e  we  have  believed  that  Congress 
knew  this  and  that  their  inaction  has  been  the  re- 
salt  principally  of  a  general  lack  of  interest  in 
duties  that  did  not  have  in  them  a  political  spice. 
Thisdebate  has  shown  that  many  of  the  represent- 
atives are  not  aware  of  the  confusion  that  exists, 
and  it  places  the  District  in  a  still  more  hopeless 
state,  for  it  will  be  impossible  to  obtain  a  remedy 
from  men  who  do  not  know  the  mischief  exists. 
The  Revised  Statutes  relating  to  the  District  of 
Columbia  constitute  a  fair  system  as  flEur  as  they 
go,  but  there  are  other  laws  in  force  besides 
those  contained  in  the  revision.  Section  91  con- 
tinaes  in  force  all  laws  and  ordinances  of  the 
cities  of  Washington  and  Georgetown,  respect- 
ively, and  of  the  Levy  Court  of  the  District  of 


Columbia,  not  inconsistent  with  chapter  1  of 
the  revision,  and  except  as  modified  or  repealed 
by  Congress  or  the  Legislative  Assembly  of  the 
District  since  the  Ist  day  of  June,  1871.  Section  92 
continues  in  force  the  laws  of  the  State  of  Mary- 
land as  the  same  existed  on  the  27th  day  of  Feb- 
ruary, 1801,  except  as  since  modified  or  repealed 
by  Congress  or  by  authority  thereof.  Section  93 
gives  force  and  effect  within  the  District  to  all 
general  laws  of  the  United  States  not  locally 
inapplicable ;  also  the  laws  made  by  the  Legis- 
lative Assembly  during  its  existence  are  still  un- 
repealed. When  we  say  the  law  is  uncertain 
more  is  meant  than  that  it  is  susceptible  of 
a  double  construction.  Examples  are  not  in- 
frequent showing  the  actual  existence  of  the 
law  as  locally  applicable  to  be  in  controversy. 

What  the  District  needs  is  the  presence  in 
Congress  of  one  of  her  well-informed  citizens 
to  voice  and  urge  her  wants.  We  are  at  least 
entitled  to  as  much  consideration  as  some  of  the 
small,  thinly  settled,  and  poor  Territories. 

SUPREME  COURT  OF  THE  UNITED  STATES. 

"PKBpMbEV  E.  8.  MoCalmont. 
EDWARD  LELOUP 

V. 

THE  PORT  OF  MOBILE. 
Decided  May  14, 1888. 

1.  Where  a  telegraph  company  is  doing  the  business  of  trans- 
mitting messages  between  different  States,  and  has  ac- 
cepted and  is  acting nnder  the  telegraph  law  passed  by  Con- 
gress July  24, 1866,  no  State  within  which  it  sees  fit  to  es- 
tablish an  office  can  impose  upon  it  a  license  tax  or  require 
it  to  take  out  a  license  for  the  transaction  of  such  busi- 
ness. 

2.  Telegraphic  communications  are  commerce,  as  well  as  in 
the  nature  of  postal  service,  and  if  carried  on  between  the 
different  States  is  interstate  commerce  and  within  the 
power  of  regulation  conferred  upon  Congress,  tree  from 
the  control  of  State  regulations,  except  such  as  are  strictly 
of  a  police  character ;  aoid  any  State  regulations  by  way  of 
tax  on  the  occupation  or  business,  or  requiring  a  license 
to  transact  such  business,  are  unconstitutional  and  void. 

3.  A  general  license  tax  on  a  telegraph  company  affects  its 
entire  business,  interstate  as  well  as  domestic  or  internal, 
and  is  unconstitutional. 

4.  The  property  of  a  telegraph  company,  situated  within  a 
State,  may  be  taxed  by  the  State  as  all  other  property  is 
taxed ;  but  its  business  of  an  Interstate  character  cannot 
be  thus  taxed. 

6.  The  Western  Union  Telegraph  Company  established  an 
office  in  the  dty  of  Mobile,  Alabama,  and  was  required  to 
pay  a  license  tax  under  a  dty  ordinance,  which  imposed 
an  annual  license  tax  of  |226  on  all  telegraph  companies, 
and  the  agent  of  the  company  was  fined  for  the  non-pay- 
ment of  this  tax.  In  an  action  to  recover  the  fine  he 
pleaded  the  charter  and  nature  of  oocupatian  of  the  com- 
pany, and  its  acceptance  of  the  act  of  Congress  of  July 
24, 1866,  and  the  fitct  that  its  business  consisted  in  trans- 
mitting messages  to  all  parts  of  the  United  States,  as  well 
as  In  Alabama :  Held^  a  good  defense. 

Mr.  Justice  Bradley  delivered  the  opinion  of 
the  court. 
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This  was  an  aotion  brought  in  the  Mobile  Oir- 
onit  Court,  in  the  State  of  Alabama,  by  the  port 
of  Mobile,  a  municipal  oorporation,  against  fid- 
ward  Leloup,  agent  of  tiie  western  Union  Tele- 
graph Company,  to  recover  a  penalty  imposed 
upon  him  for  the  violation  of  an  ordinance  of 
said  corporation,  adopted  in  pursuance  of  the 
powers  given  to  it  by  the  Legislature  of  Ala- 
bama, and  in  force  in  Au^st.  1883.  The  ordi- 
nance was  as  follows,  to  wit :  "  Be  it  ordained  by 
the  Mobile  Police  Board,  that  the  license  tax  for 
the  year,  from  the  15th  of  March,  1883,  to  the  15th 
of  March,  1884,  be,  and  the  same  is  hereby,  fixed 
as  follows :    .    .    . 

*'  On  telegraph  companies,  |225.    .    .    . 

"  Be  it  further  ordained  :  For  each  and  every 
violation  of  the  aforesaid  ordinance  the  person 
convicted  thereof  shall  be^ned  by  the  recorder 
not  less  than  one  nor  more  than  fifty  dollars." 

The  complainant  averred  that  the  defendant, 
being  the  managing  agent  of  the  Western  Union 
Telegraph  Company,  a  corporation  having  its 
place  of  business  in  the  said  port  of  Mobile,  and 
then  and  there  engaged  in  the  business  and  oc- 
cupation of  transmitting  telegrams  fh>m  and  to 
points  within  the  State  of  Alabama  and  between 
the  private  individuals  of  the  State  of  Alabama, 
as  well  as  between  citizens  of  said  State  ana 
citizens  of  other  States,  committed  a  breach  of 
said  ordinance  by  neglecting  and  revising  to 
pay  said  license  to  the  said  municipal  corporis 
tion.  The  complainant  fturther  averred  that  for 
this  breach  the  recorder  of  the  port  of  Mobile 
imi)06ed  on  the  defendant  a  fine  of  $5,  for  which 
sum  the  suit  was  brought 

The  defendant  pleaded  that  at  the  time  of  the 
alleged  breach  of  said  ordinance  he  was  the 
duly  appointed  manager,  at  the  port  of  Mobile, 
of  the  Western  Union  Telegraph  Company. 
That  said  company  **  was,  prior  to  the  5th  day 
of  June,  1867,  a  telegraph  company  duly  incor- 
porated and  organized  under  the  laws  of  the  State 
of  New  York,  and  by  its  charter  authorized 
to  construct,  maintain,  and  operate  lines  of 
telegraph  in  and  between  the  various  States 
of  the  Union,  including  the  State  of  Ala- 
bama;  that  on  said  5th  day  of  June.  1867, 
the  said  telegraph  company  duly  filed  its 
written  acceptance  with  the  Postmaster-Gen- 
eral of  the  United  States  of  the  restrictions  and 
obligations  of  an  act  of  Congress  entitled  ^An 
act  to  aid  in  the  construction  of  telegraph  lines 
and  to  secure  to  the  Gk>vemment  th^  use  of  the 
same  for  postal,  military,  and  other  purposes,' 
approved  July  24,  1866.  That  in  accordance 
with  the  authority  of  its  charter  and  the  said  act 
of  Congress,  and  by  agreement  with  the  railroad 
companies,  the  said  telegraph  company  con- 
structed its  lines  and  was  at  the  time  of  the  said 
alleged  breach  of  ordinance,  maintaining  and 
operating  said  lines  of  telegraph  on  the  various 
public  railroads  leading  into  or  through  the  said 
port  of  Mobile,  to  wit,  the  Mobile  and  Ohio  Rail- 
road^ a  railroao  extending  from  the  said  port  of 
Mobile^  in  Alabama,  through  the  States  of  Mis- 
sissippi, Tennessee,  Kentucky,  to  Cairo,  in  the 
State  of  Illinois:  the  Louisville  and  Nashville 
Railroad,  extending  fW)m  Cincinnati,  in  the 
State  of  Ohio,  through  said  port  of  Mobile  to 
New  Orleans,  in  the  State  of  Louisiana,  with  a 
branch  extending  from  said  State  of  Alabama 
over  the  Pensacola  and  Louisville  Railroad  to 


Pensacola,  in  the  State  of  Florida.  That  the 
said  telegraph  lines  so  running  into  or  through 
said  port  of  Mobile  connected  with  and  extended 
bevond  the  termini  of  the  said  railroads  over 
oder  railroads,  making  continuous  lines  of  tele- 
g^ph  from  the  office  of  said  company,  in  said 
port  of  Mobile,  to,  through,  and  over  all  of  the 
principal  railroads,  post-roads,  and  military 
roads  in  and  of  the  United  States,  and  having 
offices  for  the  transaction  of  telegrai>h  business 
in  die  departments  at  Washington,  in  the  Dis- 
trict of  Columbia,  and  in  all  of  tne  principal 
cities,  towns,  and  villages  in  each  of  the  United 
States  and  in  the  Territories  thereof.  That  all 
of  said  railroads  so  leadims^  into  and  through  Uie 
said  port  of  MobUe  and  elsewhere  in  the  United 
States  are  public  highways,  and  that  the  dally 
mails  of  the  United  States  are  regularly  carried 
thereon,  under  authority  of  law  and  the  direc- 
tion of  the  Postmaster-Qeneral,  and  that  said 
railroads  and  each  of  them  are  post-roads  of  the 
United  States.  That  said  telegraph  lines  are  also 
constructed  under  and  across  the  navieable 
streams  of  the  United  States  in  the  State  of  Ala- 
bama and  in  the  other  States  of  the  Union,  bat 
in  all  oases  said  lines  are  so  constructed  and 
maintained  as  not  to  obstruct  the  navigation  of 
such  streams  and  the  ordinary  travel  on  such 
military  and  post-roads.  That  said  telegraph 
company  was  oefore  and  during  said  year  oomr 
mencing  March  15, 1883,  and  now  is  engaged  in 
the  bu^ess  of  sending  and  receiving  t^egrams 
over  said  lines  for  the  public  between  its  said 
office  in  the  port  of  Mobile  and  other  places  in 
other  States  and  Territories  of  the  United  States 
and  to  and  from  foreign  countries ;  also  in  send- 
ing telegraphic  communications  between  the 
several  departments  of  the  Qovemment  of  the 
United  States  and  their  officers  and  a^nts,  giv- 
ing priority  to  said  official  telegraphic  comma- 
nications  over  all  other  business.  And  defend- 
ant avers  that  said  official  telegrams  have  been 
and  are  sent  at  rates  which  have  been  fixed 
by  the  Postmaster-Gtoneral  annually  since  the 
said  5th  of  June,  1867.  And  defonoant  avers 
that  as  the  manager  of  said  company  and  in 
its  name  and  under  its  direction  and  appoint- 
ment and  in  no  other  manner  or  capacity  was 
he  engaged  in  said  telegraph  business  at  the 
time  and  the  manner  as  alleged  in  said  com- 
plaint" 

To  this  plea  a  demurrer  was  filed  and  sustained 
by  the  court  and  judgment  was  given  for  the 
plaintiff,  and  on  appeal  to  the  Supreme  Court  of 
Alabama  this  Judgment  was  afflirmed.  The  pres- 
ent writ  of  error  is  brought  to  review  the  Judg- 
ment of  the  Supreme  Court  That  court  adopted 
its  opinion  given  on  a  previous  occasion  between 
the  same  parties,  in  which  the  Circuit  Court  had 
decided  in  fkvor  of  the  defendant,  and  its  deci- 
sion was  reversed.  In  that  opinion  the  Supreme 
Court  said :  ^*  The  defense  was  that  the  ordinance 
is  an  attempt  to  regulate  commerce  and  violat- 
ive of  the  clause  of  the  Constitution  of  the 
United  States  which  confers  on  Congress  the 
'power  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  States.'  The  Cir- 
cuit Court  held  me  defense  good  and  gave  ju^- 
ment  against  the  port  of  Mobile.  Is  the  ordi- 
nance a  violation  of  the  Constitution  of  the 
United  States?  We  will  not  gainsay  that  this 
license  tax  was  imposed  as  a  revenue  measure — 
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as  a  means  of  taxing  the  bnaineea,  and  thus  com- 
pelling it  to  aid  in  supporting  the  city  govern- 
ments That  no  revenue  for  State  of  municipal 
purposes  can  be  derived  from  the  agencies  or 
instrumentalities  of  commerce  no  one  will  con- 
tend. The  question  generally  mooted  is  how 
ahaU  this  end  be  attamed.  In  the  li^ht  6f  the 
many  adiudications  on  the  subject,  the  ablest 
Jurists  will  admit  that  the  line  which  separates 
the  power  from  its  abuse  is  sometimes  very  diffi- 
cult to  trace.  No  possible  good  could  come  of 
any  attempt  to  collate,  explain,  and  harmonize 
them.  We  will  not  attempt  it.  We  confess 
ourselves  unable  to  draw  a  distinction  between 
this  case  and  the  principle  involved  in  Osborne 
V.  Mobile,  16  Wall,  479.  In  that  case  the  license 
levy  was  upheld,  and  we  think  it  should  be  in 
this.    Joseph  v.  Randolph,  71  Ala.,  499." 

In  approaching  the  question  thus  presented  it 
is  proper  to  note  that  tne  license  tax  in  question 
10  purely  a  tax  on  the  privilege  of  doing  the 
business  in  which  the  telegrapn  company  was 
enga^^ed.    By  the  laws  of  Alabama  in  force  at 
the  time  this  tax  was  imposed  the  telegraph 
company  was  required,  in  addition,  to  pay  taxes 
to  the  State,  county,  and  port  of  Mobile  on  its 
poles,  wires,  fixtures,  and  other  propertv  at  the 
same  rate  and  to  the  same  extent  as  other  cor- 
porations and  individuals  were  required  to  do. 
Besides  the  tax  on  tangible  property  they  were 
also  required  to  pay  a  tax  of  three-quarters  of  1 
per  cent  on  their  gross  receipts  withm  the  State. 
The  question  is  squarely  presented  to  us,  there- 
fbre,  whether  a  State,  as  a  condition  of  doing 
business  within  its  Jurisdiction,   may  exact  a 
license  tax  i^om  a  telep^ph  company,  a  large  part 
of  whose  business  is  the  transmission  of  messages 
f^m  one  State  to  another  and  between  the 
United  States  and  foreign  countries,  and  which 
is  invested  with  the  powers  and  privileges  con- 
ferred by  the  act  of  Congress  passed  July  24, 
1806.  and  other  acts  incorporated  in  Title  LXV 
of  the  Revised  Statutes.    Oan  a  State  prohibit 
sach  a  company  from  doing  such  a  business 
^within  its  jurisaiction  unless  it  will  pay  a  tax 
and  procure  a  license  for  the  privilege?    If  it 
can  it  can  exclude  such  companies  and  pro- 
.  hibit  the  transaction  of  such  business  altogemer. 
We  are  not  prepared  to  say  that  this  can  be 
done. 

Ordinaiy  occupations  are  taxed  in  various 
-w&ySy  an<L  in  most  cases,  legitimately  taxed. 
Bat  we  foil  to  see  how  a  State  can  tax  a  Dusiness 
occupation  when  it  cannot  tax  the  business  it- 
self. Of  course  the  exaction  of  a  license  tax  as 
a  condition  of  doine  any  particular  business  is 
a  tax  on  the  occupation,  and  a  tax  on  the  occu- 
pation of  doing  a  Dusiness  is  surely  a  tax  on  the 
bnsinesa       ^ 

l^ow,  we  have  decided  that  communication 
by  tel^praph  is  commerce,  as  well  as  in  the 
na^tare  of  postal  service,  and  if  carried  on  be- 
tvreeai  different  States,  it  is  commerce  among 
the  several  States,  and  directly  within  the  power 
of  regulation  conferred  ux>on  Congress,  and  free 
ttom  the  control  of  State  regulations,  except 
such  as  are  strictly  of  a  police  cnaracter.  In  the 
case  of  The  Pensacola  Telegraph  Company  v. 
The  Western  Union  Telegrapn  Company  (96  U. 
S.,  1)  we  held  that  it  was  not  only  the  rieht 
bnt  the  duty  of  Congress  to  take  care  that  inter- 
course among  the  States  and  the  transmission 


of  intelligence  between  them  be  not  obstructed 
or  unnecessarily  incumbered  by  State  legisla- 
tion :  and  that  the  act  of  Congress  paased  July 
24, 1866,  above  referred  to,  so  fiir  as  it  declares 
that  the  erection  of  telegraph  lines  shudl,  as 
against  State  interference,  oe  free  to  all  who  ac- 
cept its  terms  and  conditions,  and  that  a  tele- 
graph company  of  one  State  shall  not,  after  ac- 
cepting them,  be  excluded  by  anotner  State 
from  prosecutine  its  business  within  her  Juris- 
diction, is  a  legitimate  regulation  of  commercial 
intercourse  among  the  States,  and  is  also  ap- 
propriate legislation  to  execute  the  powers  of 
Congress  over  the  postal  service.  In  Western 
Union  Telegraph  Company  v.  Texas  (105  U.  S., 
460)  we  decided  that  a  State  cannot  lay  a  tax 
on  the  interstate  business  of  a  telegraph  com- 
pany, as  it  is  interedate  commerce,  ana  that  if 
the  company  accepts  the  provisions  of  the  act 
of  1866  it  becomes  an  agent  of  the  United  States, 
so  for  as  the  business  of  the  Gk)vemment  is  con- 
cerned; and  State  laws  are  unconstitutional 
which  impose  a  tax  on  messages  sent  in  the 
service  of  the  Government,  or  sent  by  any  per- 
sons from  one  State  to  another.  In  the  present 
case,  it  is  true,  the  tax  is  not  laid  upon  indi- 
vidual messages,  but  it  is  laid  on  the  occupation 
or  the  business  of  sending  such  messages.  It 
comes  plainly  within  the  principle  of  the  deci- 
sions lately  made  by  this  court  in  Robbins  v. 
The  Taxing  District  of  Shelby  County,  120  U. 
S.,  489,  and  Phila.  and  Southern  S.  S.  Co.  v. 
Pennsylvania,  122  U.  S.,  326. 

It  is  parallel  with  the  case  of  Brown  v.  Mary- 
land (l2  Wheat  419).  That  wa^  a  tax  on  an  oc- 
cupation, and  this  court  held  that  it  was  equiva- 
lent to  a  tax  on  the  business  carried  on — (the 
importation  of  goods  from  foreign  countries)— 
and  even  equivalent  to  a  tax  on  the  imports 
themselves,  and  therefore  contrary  to  the  clause 
of  the  Constitution  which  prohibits  the  States 
from  laying  any  duty  on  imports.  The  Mary- 
land act  which  was  under  consideration  in  that 
case  declared  that  '*all  importers  of  foreign 
articles  or  commodities,  &c..  and  all  other  per- 
sons selling  the  same  by  wnolesale,  &c.,  shall, 
before  they  are  authorized  to  sell,  take  out  a 
license.  ...  for  which  they  shall  pay  $50," 
&c.,  subject  to  a  penalty  for  neglect  or  refrisal. 
Chief  Justice  Taney,  referring  to  the  case  of 
Brown  v.  Maryland  in  Almy  v.  State  of  Cali- 
fornia (24  How.,  169,  173),  in  which  it  was  de- 
cided that  a  State  stamp  tax  on  bills  of  lading  was 
void,  said :  ^*  We  think  this  case  cannot  be  dis- 
tinguished from  that  of  Brown  v.  Maryland. 
That  case  was  decided  in  1827,  and  the  decision 
has  always  been  regarded  and  followed  as  the 
true  construction  of  the  clause  of  the  Constitu- 
tion now  in  question."  .  .  .  "The  opinion 
of  the  court,  delivered  by  Chief  Justice  Mar- 
shall, shows  that  [the  case]  was  carefhlly  and 
ftiUy  considered  by  the  court.  And  the  court 
decided  that  this  State  law  [the  Maryland  law 
under  consideration  in  Brown  v.  Maryland], 
and  the  mode  of  imposing  it,  by  giving  it  the 
form  of  a  tax  on  Uie  occupation  of  uie  im- 
porter, merely  varied  the  form  in  which  the  tax 
was  imposed,  without  varying  the  substance." 

But  it  is  uiged  that  a  portion  of  the  telegraph 
company's  bi^iness  i»*  internal  to  the  State  of 
Alabama,  and  therefore  taxable  by  the  State. 
But  that  fact  does  not  remove  the  difficulty. 
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The  tax  affects  the  whole  business  without  dis- 
crimination. There  are  sufficient  modes  in 
which  the  internal  business,  if  not  already  taxed 
in  some  other  way,  may  be  subjected  to  taxa- 
tion, without  the  imposition  of  a  tax  which 
covers  the  entire  operation  of  the  company. 

The  State  court  relies  upon  the  case  of  Os- 
borne V.  Mobile  (16  Wall.,  479),  which  brought 
up  for  consideration  an  ordinance  of  the  city 
requiring  every  express  company  or  railroad 
company  doing  business  in  that  city,  and  hav- 
ing a  business  extending  beyond  the  limits  of 
the  State,  to  pay  an  annual  license  of  $500 ;  if 
the  business  was  confined  within  the  limits  of 
the  State  the  license  fee  was  only  $100 ;  if  con- 
fined within  the  city  it  was  |50,  subject  in  each 
case  to  a  penalty  for  neglect  or  remsal  to  pay 
the  charge.  This  court  held  that  the  ordinance 
was  not  unconstitutional.  This  was  in  Decem- 
ber term,  1872.  In  view  of  the  course  of  de- 
cisions which  have  been  made  since  that  time 
it  is  very  certain  that  such  an  ordinance  would 
now  be  regarded  as  repugnant  to  the  power 
conferred  upon  Congress  to  regulate  commerce 
among  the  several  States. 

A  great  number  and  variety  of  cases  involv- 
ing the  commercial  power  of  Congress  have 
been  brought  to  the  attention  of  this  court  dur- 
ing the  past  fifteen  years  which  have  frequently 
made  it  necessary  to  re-examine  the  whole  sub- 
ject with  care ;  and  the  result  has  sometimes 
been  that  in  order  to  give  fUll  and  fkir  effect  to 
the  different  clauses  of  the  Constitution  the 
court  has  felt  constrained  to  recur  to  the  funda- 
mental principles  stated  and  illustrated  with  so 
much  clearness  and  force  by  Chief  Justice  Mar- 
shall and  other  members  of  the  court  in  former 
times,  and  to  modifV  in  some  decree  certain 
dicta  and  decisions  that  have  occasionally  been 
made  in  the  intervening  period.  This  is  always 
done,  however,  with  great  caution,  and  an  anx- 
ious desire  to  place  the  final  conclusion  reached 
upon  the  fairest  and  most  just  construction  of 
the  Constitution  in  all  its  parts. 

In  our  opinion  such  a  construction  of  the 
Constitution  leads  to  the  conclusion  that  no 
State  has  the  right  to  lay  a  tax  on  interstate 
commerce  in  any  form,  whether  by  way  of  duties 
laid  on  the  transportation  of  the  subjects  of  that 
commerce  or  on  the  receipts  derived  from  that 
transportation  or  on  the  occupation  or  business 
of  carrying  it  on,  and  the  reason  is  that  such 
taxation  is  a  burden  on  that  commerce  and 
amounts  to  a  regulation  of  it,  which  belongs 
solely  to  Congress.  This  is  the  result  of  so 
many  recent  cases  that  citation  is  hardly  neces- 
sary. As  a  matter  of  convenient  reference  we 
give  the  following  list :  Case  of  State  Freight 
Tax,  15  Wall.,  282 ;  Pensacola  Tel.  Co.  v.  West- 
em  Union  Tel.  Co.,  96  U.  S.,  1 ;  Mobile  v.  Kim- 
ball, 102  U.  S.,  691 ;  W.  U.  Tel.  Co.  v.  Texas,  105 
U.  S.,  460;  Moran  v.  N.  Orleans,  112  U.  S.,  69  ; 
Gloucester  Ferry  Co.  v.  Pa.,  114  U.  S.,  196; 
Brown  v.  Houston,  114  U.  S.,  622 ;  Walling  v. 
Michigan,  116  U.  S.,  446;  Picard  v.  Pullman 
Southern  Car  Co.,  117  U.  S^  34;  Wabash  Rail- 
way Co.  V.  Illinois,  118  U.  S.,  557  ;  Robbins  v. 
Shelby  Taxing  Dist.,  120  U.  S.,  489;  Phila.  & 
South.  S.  S.  Co.  V.  Pa.,  122  U.  S.,  326  ;  W.  U.  Tel. 
Co.  V.  Pendleton,  lb.,  347 ;  Ratterman  v.  W.  U. 
Tel.  Co. . 

We  may  here  repeat,  what  we  have  so  often 


said  before,  that  this  exemption  of  interstate 
and  foreign  commerce  flrom  State  regulation 
does  not  prevent  the  State  fh>m  taxing  the 
property  of  those  engaged  in  such  commerce 
located  within  the  State  as  the  property  of  other 
citizens  is  taxed,  nor  flrom  regulating  matters 
of  local  concern  which  may  incidentally  affect 
commerce,  such  as  wharfage,  pilotage,  and  the 
liJce.  We  nave  recently  had  before  us  the  ques- 
tion of  taxing  the  property  of  a  telegraph  com- 
pany—in the  case  of  W.  U.  Tel.  Co.  v.  Massachu- 
setts, 125  U.  S.,  530. 

The  result  of  the  conclusion  which  we  have 
reached  is  that  the  Judgment  of  the  Supreme 
Court  of  Alabama  must  be  reversed,  and  the 
cause  remanded  with  instructions  to  reverse  the 
Judgment  of  the  Mobile  Circuit  Court ;  and  it  is 
so  ordered. 


UNITED  STATES  COURT  OF  CLAIMS. 

J.  Y.  SHANTZ  &  SONS  v.  UNITED  STATES. 

1.  Where,  under  section  8061  of  Revised  Statutes,  an  importer 
has  obtained  a  release  of  merchandise,  seized  by  the  Qov> 
emment  for  an  alleged  violation  of  the  revenue  laws,  hy 
paying  its  appraised  value,  such  payment,  being  with  a  Ibll 
knowledge  of  the  facta,  is  a  voluntary  compromise  and 
cannot  be  recovered  back,  even  though  the  seizure  was 
orignally  illegal. 

2.  An  offer  of  settlement  does  not  bind  the  party  making  it 
unless  it  has  been  accepted  as  made  and  prior  to  its  with- 
drawal. 

Chief  Justice  Richardson  delivered  the  opin- 
ion of  the  court : 

Two  distinct  claims  are  presented  in  this  case 
upon  different  facts  though  growing  out  of  trans- 
actions alike  in  some  particulars. 

The  claimants  in  July,  1884,  imported  Arom 
Canada  into  the  United  States  at  the  port  of  De- 
t^roit,  in  Michigan,  several  lots  of  vegetable  but- 
tons consigned  to  different  parties.  The  customs 
officers  at  Detroit  seized  tne  goods  as  forfeited 
for  the  alleged  reasons  that  in  the  invoices  for 
entry  they  were  fraudulently  undervalued  in  that 
the  cost  of  the  cartons  and  packing  were  not 
added  to  the  value  of  the  p^ooas  as  required,  ac- 
cording to  the  interpretation  of  the  law  enforced 
by  the  customs  officers  under  rulings  of  the 
Treasury  Department    (R.  S.,  sec.  2839.) 

The  Claimant  made  application  for  the  release 
of  the  goods  under  the  following  provisions  of 
the  Revised  Statutes : 

"Sec.  3081.  The  collectors  of  the  several  dis- 
tricts of  the  United  States,  in  all  cases  of  seizure 
of  any  merchandise  for  violation  of  the  revenue 
laws,  the  appraised  value  of  which,  in  the  dis- 
trict wherem  such  seizure  shall  be  made,  does 
not  exceed  91,000,  are  hereby  authorized,  sub- 
ject to  the  approval  of  the  Secretary  of  the 
Treasury,  to  release  such  merchandise  on  pay- 
ment of  the  appraised  value  thereof." 

The  Secretaxv  of  the  Treasury  approved  the 
application  and  authorized  the  release  on  pay- 
ment of  the  appraised  value. 

The  goods  were  thereupon  appraised,  the 
claimants  paid  $057,  and  the  goods  were  released 
to  them. 

They  now  seek  to  recover  back  the  money  so 
paid  on  the  ground  that  the  law  did  not  require 
the  cost  of  cartons  and  packing  to  be  included 
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in  the  valnatioii,  and  so  the  seizure  was  illegal, 
and  they  paid  the  money  in  duress  of  their  gc^ds 
and  for  the  imrpoee  of  releasing  them  Arom  ille- 
gal detention. 

In  support  of  the  allegation  of  illegality  of 
seizure  apon  the  gproonds  stated,  they  rely 
wholly  npon  the  decision  of  the  Supreme  Court 
hi  Oberteuffer  v.  Robertson  (116  U.  S.  R.,  499). 
A  carefhl  examinatiop  of  that  case  shows  that 
what  the  court  decided  was  this,  that  the  cost 
or  value  of  cartons  and  packing  are  not  dutia- 
ble items,  either  by  themselves  or  as  part  of 
the  market  value  of  the  goods,  unless  tney  be 
of  a  material  or  form  designed  to  evade  duties 
or  are  designed  for  use  otherwise  than  in  a  bona 
Jlde  transportation  of  the  goods  to  the  United 
States,  in  which  latter  cases  they  are  dutiabla 

All  the  circumstances  under  which  the. goods 
involved  in  thepresent  claim  were  seiz^  are 
not  before  us.  They  might  have  been  seized  in 
mistake  of  law  as  to  whether  any  cartons  and 
packing  were  to  be  included  in  the  cost,  or  in 
mistake  of  fact  as  to  whether  these  particular 
cartons  and  packing  were  of  the  kind  and  de- 
scription required  to  be  so  included,  or  were  ex- 
empt under  the  statutes,  or  there  may  ha^ve  been 
no  mistake  of  either  law  or  fkct 

What  i^p^urs  is  that  when  their  ffoods  were 
seized  the  claimants  applied  for  a  release  upon 
the  terms  prescribed  by  statute ;  that  the  Secre- 
'tary  of  the  Treasury  approved  the  application, 
and  that  the  goods  were  surrendered  to  them 
upon  payment  of  the  sum  determined  as  pro- 
vided by  law. 

This  was  clearly  a  voluntary  settlement  and 
compromise,  with  ftdl  knowledge  of  all  the  &cts 
of  the  matters  at  issue  between  the  parties,  what- 
ever they  were,  in  accordance  with  statute  pro- 
visions on  the  subject,  and  is  binding  alike  on 
the  claimants  and  the  defendants.  Money  so 
paid  cannot  be  recovered  back. 

The  claimants  fVirther  urge  that  they  are  enti- 
tied  to  refhnd  of  the  money  thus  paid,  on  the 
ground  that  the  Secretary  of  the  Treasury  has 
authorized  its  repayment  in  his  circular  of  Feb- 
ruary 2, 1886.  After  the  decision  of  the  Supreme 
Court  in  the  Oberteuffer  case  the  Secretary,  by 
that  circular,  instructed  collectors  of  customs 
that  '*the  rule  thus  laid  down  in  this  decision 
will  be  applied  to  all  fhture  importations  and 
liquidated  entries,  and  also  to  all  entries  where 
the  requirements  of  law  as  to  protest,  appeal, 
institution  of  suits,  &c,  have  been  fidly  com- 
phedwith." 

The  difficulties  of  the  claimants*  case,  as 
founded  on  this  circular,  are  twofold :  First,  the 
exact  description  of  the  claimants'  goods  do 
not  so  appear  that  we  can  determine  whether 
or  not  they  come  within  the  rule  of  exemption 
laid  down  in  that  casa  Second,  it  does  not  ap- 
pear that  "the  requirements  of  law  as  to  pro- 
test, appeal,  institution  of  suit,  &o.,  have  been 
complied  with,"  and  the  contrary  seems  to  be 
apparent  from  the  flndines.  Nothing  is  due 
the  daimaut  by  reason  of  uiat  circular. 

As  to  the  second  claim,  the  fkcts,  concisely 
stated,  are  these :  Previously  to  the  importation 
of  the  goods  seized  in  1884,  as  before  stated,  the 
claimants  had  imported  several  invoices  of  like 
goods  valued  by  them  in  their  invoices  in  the 
same  manner. 

Fearing  that  they  might  have  more  trouble 


and  be  subjected  to  fines  and  penalties  on  ac- 
count of  the  former  importations,  they  volun- 
tarily proposed  to  the  Secretary  of  the  Treasury, 
on  the  29tn  of  July,  1884,  to  pay  the  additional 
duty  which  would  accrue  from  the  cartons  and 
packings  if  added  to  the  valuation,  stating  such 
additional  duty  at|373.80. 

The  Secretary  directed  that  the  claimants  be 
informed  that,  before  considering  this  offer  it 
would  be  necessary  for  them  to  deposit  the  sum 
offered.  The  money  was  thereupon  deposited 
with  the  collector  and  turned  over  to  the  assist- 
ant treasurer,  and  an  investigation  was  made 
about  July  31,  1884. 

July  5,  1884,  before  any  fhrther  action  had 
been  taken  on  that  offer,  the  claimants  wrote  a 
letter  to  the  Secretary,  adding  91.696.61  to  their 
former  offer.  At  the  same  time  they  deposited 
that  additional  sum  with  the  collector,  ana  it  was 
turned  over  to  the  assistant  treasurer. 

October  3, 1874,  before  the  acceptance  of  these 
offer^  they  again  wrote  to  the  Secretary,  with- 
drawing the  propositions  previously  made,  and 
offering  the  sum  of  (1,031.75  in  lieu  thereof. 

December  29, 1884,  the  Secretary  of  the  Treas- 
ury declined  tliis  offer  and  ordered  the  money 
deposited  to  be  returned  to  the  claimants. 

January  19. 1885,  a  draft  for  the  amount  of  both 
deposits,  (2,069.41,  upon  the  assistant  treasurer 
at  Chicago,  payable  to  the  order  of  the  claim- 
ants, was  nnade,  duly  sig^ned  by  the  Secretary  of 
the  Treasury,  and  transmitted  to  the  district  at- 
torney to  be  delivered  to  them.  It  was  never  so 
delivered,  and  it  does  not  appear  that  they  were 
notified  as  to  what  had  been  dona 

Subsequently,  in  May,  1885,  the  Secretary  of 
the  Treasury,  who  was  the  successor  of  the  Sec- 
retary by  whoni  the  offers  had  been  rejected, 
considered  the  matter  anew. 

May  14, 1885,  after  receiving  a  report  of  the 
facts  iVom  the  Solicitor  of  the  Tr^ury,  and 
after  the  district  attorney  had  retumea  the 
draft,  the  Secretary  addreiased  a  letter  to  the 
Solicitor,  compromising  the  claim  '^by  accepting 
the  said  sum  of  (2,069!71,"  and  about  the  same 
time  caused  Uie  money  to  be  drawn  from  the 
assistant  treasurer  and  covered  into  the  United 
States  Treasury.  The  original  draft  was  there- 
upon canceled. 

The  claimants,  upon  these  facts,  sue  for  the 
money  deposited  by  them  upon  the  ground  that 
the  offer  accepted  had  been  withdrawn  before 
acceptance  and  that  a  different  offer  had  been 
made  which  had  never  been  accepted. 

It  is  fomiliar  law,  so  well  settled  that  it  is 
hardly  necessary  to  cite  any  of  the  numerous 
authorities,  that  to  make  a  valid  contract  the 
minds  of  both  parties  must  meet  on  the  same 
points,  and  that  in  any  n^^tiation  an  offer  on 
the  one  side  must  be  accepted  on  the  other,  if  at 
all,  upon  the  very  terms  proposed,  and  that  any 
departure  therefrom  is  no  acceptance.  Tilley  v. 
County  of  Cook,  103  U.  S.,  161.  Furthermore, 
the  offer  may  be  withdrawn  at  any  time  before 
acceptance,  and  when  withdrawn  the  negotia- 
tion IS  at  an  end. 

In  the  case  of  Minneapolis  and  St.  Louis  Rail- 
way V.  Columbus  Rolling  Mill,  119  U.  S.  R«  149, 
the  defendant  offered  to  sell  the  plaintiff^  two 
thousand  to  five  thousand  tons  of  iron  raUs  at 
(54  a  ton,  the  offer  to  be  accepted  prior  to 
December  20.     On  December  16  the  plaintiff 
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accepted  for  1,200  tone  only.  December  16  de- 
fendant declined  this  acceptance.  December 
19  plaintiff  telegraphed  acceptance  of  2,000 
tons,  and  asked  for  a  reply.  No  reply  was  made 
to  that  telegram  nor  to  several  others  of  a  sub- 
seqaent  date  makins^  inquiries  about  it 

The  court  held  that  the  offer  to  sell  was  re- 
jected by  plaintiff's  offer  in  reply  to  purchase  a 
different  ciuantitv,  and  that  upon  the  defend- 
ant's declming  that  offer  the  negotiation  was 
closed,  and  the  plaintiff  could  not  afterward  fall 
back  on  the  defendant's  orijnnal  offer  and  make 
a  valid  acceptance  even  before  the  time  therein 
specified  had  expired. 

In  the  present  case,  as  in  that,  the  minds  of 
the  parties  never  met. 

July  29, 1884.  the  claimants  offered,  as  a. com- 
promise, $373.80.  July  6  they  offered  $1,695.61 
additional.  October  8,  1884,  they  withdrew 
their  former  proposals  and  offered  fl.031.75. 
May  14,  1885,  the  Secretary  undertook  to  accept 
$2,06").71.  So  the  parties  never  agreed,  and  the 
negotiation  was  at  an  end. 

The  claimant  is  entitled  to  recover  the  sum  of 
12,069.41,  and  Judgment  will  be  so  entered. 


Sopreme  Coort  of  the  District  of  Colnmbia, 

GENERAL  TERM. 

Rbportbd  bt  Fbanklin  H.  Mackbt. 

WALKER  &  SIMMONS,  Petitioners, 

V. 

DISTRICT  OF  COLUMBIA. 

No.  28068.    Law. 

Decided  April  23, 1888. 

The  Chief  Justicb  and  JusnoB  Cox  and  Jambb  sitting. 

1.  On  a  proceeding  by  oerHorari  against  the  District  Com- 
missioners to  obtain  the  quashing  of  an  illegal  tax,  the 
return  of  the  Commissioners  to  the  writ  commanding  a 
certification  of  the  record  of  the  proceedings  stated  that  the 
record  could  not  be  found  and  that  they  could  return  noth- 
ing more  than  the  charge  of  the  t«z  upon  the  collector's 
books.  Heldy  that,  without  affirming  the  validity  of  the 
tax,  the  prayer  for  relief  must  be  denied,  since  the  court 
could  pass  no  order  with  reference  to  any  record  or  pro- 
ceeding not  before  the  court. 

2.  An  ordinance  directing  a  street  to  be  paved  at  a  cost  of  so 
much  per  square  Ibot,  but  leaving  to  subordinates  the 
measurement  of  the  work  done  and  the  apportionment  of 
the  ooet  among  the  adjoining  property  holders,  is  not  a 
delegation  of  legislative  authority. 

a.  While  the  objection  that  the  dollar  mark  is  not  prefixed 
to  the  figures  representing  the  t«x  charged  against  the 
property  is  ordinarily  fatal,  yet  where  the  figures  are  in 
such  detail  and  plain  connection  with  other  figures  that 
no  one  can  fail  to  understand  their  meaning,  the  court 
will  not  give  much  weight  to  the  objection. 

4.  Where  an  ordinance  requires  that  after  an  assessment  of 
the  tax  has  been  made  notice  shall  be  given  to  the  owner, 
and  that  interest  upon  the  tax  shall  be  charged  f^m  the 
date  of  the  notice  until  paid,  the  failure  to  give  notice 
does  not  affect  the  validity  of  the  assessment— it  only  pre- 
vents the  charge  of  interest  upon  the  tax. 

5.  Where  the  iUegal  tax  can  be  separated  fVom  that  which  is 
legal  the  court  will  not  quash  the  whole  assessment,  but 
only  the  illegal  portion.  Alexandria  Canal  R.  &  B.  Co.  r. 
District  of  Columbia,  1  Mackey,  217,  distinguished  f^m  the 
present  case. 

6.  Where  the  duty  of  assessing  the  tax  for  paving  work  done 


is  assigned  by  law  to  a  certain  officer,  but  before  the  i 
ment  can  be  made  the  office  becomes  extinct  by  expiration 
of  the  city's  charter,  an  assessment  of  the  tax  for  the  work 
done  is  invalid  if  subsequently  made  by  an  unauthorized 
officiaL 
7.  It  seems  that  the  power  **to  prevent  and  remove  nui- 
sances" granted  by  its  charter  to  the  city  of  Washington 
did  not  confiBT  any  authority  to  levy  the  cost  of  removing 
a  nuisance  as  a  special  tax  upon  the  lot  and  to  sell  it  for 
non-pasrment. 

Petition  •  for  a  writ  of  certiorari^  for  the  pur- 
pose of  obtaining  the  cancellation  of  certain 
illegal  tax  assessments. 

Tne  case  is  sufficiently  stated  in  the  opinion. 

BiRNEY  &  BiBNEY  for  petitioners. 
Riddle  &  Davis  for  the  District 

Mr.  Justice  Cox  delivered  the  opinion  of  the 
court. 

The  petitioners  set  forth  that  they  are  the 
owners  of  certain  real  estate  in  Washington,  be- 
ing lot  2,  square  970 ;  that  in  pursuance  of  old 
ordinances  of  the  city  of  Washington  certain 
taxes  were  levied  upon  the  lot—  two  nuisance 
taxes  of  $2.87  and  $1,167.37  ;  two  improvement 
taxes  for  paving  in  Aront  of  the  lot,  one  in  De- 
cember, 1874,  for  $460.37,  and  the  other  in  Au- 
gust, 1871,  for  $184.28.  They  claim  that  all  of 
Uieee  assessments  are  erroneous  and  illegal,  and 
they  pray  the  court  for  a  writ  of  certiorari  to ' 
the  District  authorities  commanding  them  to 
produce  all  the  records  and  proceedings  rela- 
tive to  those  taxes  and  that  the  court  will  quash 
the  assessments. 

The  first  taxes  complained  of  are  two  reladne 
to  the  nuisances.  It  appears  that  an  all^ea 
nuisance  existed  upon  the  propertv  in  Question, 
which  consisted  of  a  depression  below  the  grade 
of  the  street,  and  which  was  filled  with  stag- 
nant water,  necessitating  the  filling  up  of  the 
depression.  That  was  done  by  city  authorities, 
and  the  cost  of  it  was  levied  as  a  tax  upon  the 
lot.  What  the  nuisance  was  for  which  the  tax 
of  $2.87  was  levied  does  not  appear. 

The  return  of  the  Commissioners  is  made, 
and  thev  file  an  answer  in  which,  as  to  the  nui- 
sance, tney  disclose  that  all  the  papers  have 
disappeared  in  consequence  of  the  changes  in 
Uie  form  of  government  and  the  location  of  the 
public  archives  in  the  office,  and  that  they  can 
return  nothing  except  what  appears  to  be  a 
charge  upon  tne  collector's  books  of  $2.87  and 
$1,167.37  for  nuisance  taxes. 

According  to  the  practice  in  certictrariy  as  we 
understand  it^  we  can  pass  no  order  with  refer- 
ence to  any  record  or  proceeding  that  is  not  be- 
fore the  court  The  taxes  may  be  illegal,  or 
there  may  be  an  error  in  matter  of  form ;  but 
we  cannot  set  aside  or  affirm  a  judgment  or 
proceeding  in  an  inferior  tribunal  unless  It  is 
Defore  this  court  Consequently,  with  reference 
to  these  taxes,  we  simplv  must  deny  the  relief 
prayed.  This  does  not  involve,  by  any  means, 
an  affirmance  of  the  legality  of  the  taxes  levied. 
Of  course,  if  a  sale  is  attempted  to  be  made,  in 
pursuance  of  this  assessment  for  the  nuisance 
tax,  whoever  claims  title  must  prove  a  compli- 
ance with  all  the  requirements  of  the  law,  and 
the  adverse  party  can  take  advantage  of  all  de- 
fects of  proof. 

There  is  also  a  question  whether  a  particular 
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notice  was  ^iven,  but  as  that  affects  only  the 
question  of  interest,  if  a  sale  is  attempted  to  be 
made  for  an  amount  including  interest,  that  is  a 
matter  of  defense ;  and  perhaps  relief  can  be 
obtained  by  injunction,  but  that  1b  immaterial 
here. 

I  pass  on,  therefore,  to  the  tax  for  improve- 
men  ts  in  front  of  the  lot  in  question.  There  are 
various  objections  made  to  this  tax. 

First,  it  IS  said  that  the  ordinances  authoriz- 
ing the  paving  of  footways  are  void  in  law,  be- 
cause the  amount  of  the  tax  is  not  specified,  but 
it  is  left  to  be  made  precise  by  future  measure- 
ments of  subordinates  or  to  be  defeated  by  acts 
of  the  owners ;  in  other  words,  that  the  taxes 
cannot  be  imposed  in  advance.  It  appears  that 
the  practice  was  to  advertise  at  the  beginning 
of  every  year  fbr  bids  for  all  the  work  that 
might  be  needed  in  the  shape  of  paving,  gutter- 
ing, &a,  in  the  different  wards  during  the  year. 
The  ordinance  which  was  exhibited  here  sim- 
ply directs  that  certain  work  be  done,  and  that  a 
tax  be  levied  for  the  cost  on  the  lot  in  question. 
It  is  virtually  an  ordinance  that  work  costing 
so  much  a  foot  or  yard  shall  be  done,  but  leav- 
ing only  one  thing  to  be  ascertained  by  subor- 
dinates, and  that  is  the  measurement  of  the 
work  and  the  apportionment  of  the  cost  among 
the  different  proprietors,  according  to  frontage, 
area,  or  valuation.  We  do  not  see  that  there  is 
anything  here  like  the  delegation  of  the  limited 
le^slative  power  conferred  upon  the  corpora- 
tion of  Washington  to  suborcQnates.  It  left  to 
the  subordinates  only  the  ascertainment,  by 
computation,  of  results,  and  therefore  that  legis- 
lation is  not  objectionable  in  the  respect  men- 
tioned. 

Anotiier  objection  is  that  no  sum  is  assessed 
because  there  is  no  dollar  mark  prefixed  to  the 
fi^^ures.  We  are  all  aware  of  the  decisions  of 
the  Supreme  C!ourt  and  of  this  court  that  this 
objection  is  ordinarily  fleital :  but  we  are  not  dis- 
p<Med  to  give  much  weight  to  it  in  this  case, 
becaose  the  figures  are  in  such  detail  and  plain 
connection  with  other  figures  that  no  one  can 
fiul  to  understand  it 

Another  objection  is  that  the  records  do  not 
show  notice.  The  ordinance  requires  that  after 
the  assessment  shfdl  have  been  made  notice  shall 
be  given  to  the  owner  and  interest  upon  the  tax 
shall  be  ohareed  flrom  the  date  of  the  notice  until 
paid.  That  Is  a  question  that  has  nothing  to  do 
with  the  assessment  and  therefore  nothing  to 
do  with  what  is  before  us.  The  assessment  is 
the  oflidal  ascertainment  of  the  amount  of  the 
tax  to  be  charged  upon  the  property.  No- 
tice is  something  to  be  given  afterward,  in 
order  to  charge  the  delinquent  owner  with  in- 
terest ThatlB  a  matter  in  pais.  If  the  sale  is 
attempted  to  be  made  for  an  amount  which  in- 
dudes  interest^  possibly  the  sale  might  be  en- 
Joined,  or  this  would  constitute  a  defense  to 
claim  of  titie  under  it  But  we  have  nothing  to 
do  with  that  All  that  we  can  do  is  to  Judge  of 
the  validity  of  a  proceeding  already  consum- 
mated. A  notice  is  something  outside  of  the 
assessment,  and  therefore  not  a  subject  for  our 
consideration  in  this  proceeding. 

Then  it  is  alleged  that  the  charges  for  gut- 
ters, ooM)le  stones,  and  gutter  stones  are  in  each 
case  illegal ;  that  they  snould  have  been  made 
not  against  private  property  but  against  ward 


flmds.  We  have  come  to  the  conclusion  that 
that  particular  item  in  the  assessment  is  erro- 
neous, although  it  amounts  to  but  (29.25— and 
to  that  extent  that  the  assessment  should  be  set 
aside  as  erroneous.  But  that  does  not  involve 
the  reversal  of  the  whole  proceeding.  This  item 
is  easily  distinguishable  from  the  rest  It  is  not 
like  the  case  of  the  Alexandria  Canal  Companv 
V.  District  of  Columbia,  1  Mackey,  217,  in  which 
a  gross  sum  was  charged  upon  the  property  and 
franchise  of  the  company. 

In  that  case  we  held  that  the  District  had  no 
authority  to  tax  the  fhinohlse  of  the  corpora- 
tion, and  as  the  tax  was  a  gross  sum  charged 
upon  the  franchise  and  other  property,  and  one 
could  not  be  distinguished  from  the  other  in  the 
amount  charged,  we  held  that  the  whole  assess- 
ment was  illegaL  In  this  case,  however,  the 
illegal  item  can  be  easily  separated  from  the 
others.  ' 

There  are  several  other  minor  objections  to 
which  we  do  not  attach  any  weight  and  do  not 
think  it  necessary  to  consider  in  detail. 

So  much  for  the  first  assessment  for  a  pay- 
ment 

The  Estln  paving  tax  was  laid  under  an  ordi- 
nance passed  in  December,  1870,  and  the  work 
is  supposed  to  have  been  done  in  April,  1871. 
The  charters  for  the  two  cities  expired  on  the 
1st  of  June,  1871.  Under  the  ordinance  of  the 
corporation  an  officer  was  to  make  the  assess- 
ment who  was  deognated  the  commissioner  of 
improvements.  His  office  expired  with  the 
charters  of  the  two  cities,  and  the  law  did  not 
designate  anybody  who  was  to  succeed  him  and 
discharge  his  duties.  There  was,  therefore,  no- 
body who  was  authorized  by  law  to  make  an 
assessment  in  pursuance  of  the  ordinance  under 
which  this  work  was  done.  When  we  look  at 
the  assessment  we  find  that  apparentiy  it  was 
made  by  Mr.  Forsyth,  first  assistant  surveyor, 
and  Frederick  Fritz,  commissioner  of  the  Sixth 
ward.  These  officers  had  no  authority  under 
any  act  of  Congress  or  ordinance  of  the  old  cor- 
poration or  any  law  of  the  District  government 
Therefore  the  assQissment  was  made  without 
authority. 

Without  considering  any  other  objections  we 
can  do  nothing  else  tiian  set  aside  the  assess- 
ment as  made  without  authority.  There  are 
some  other  objections  which  it  is  not  necessary 
to  consider.  That  is  all  that  we  find  it  neces- 
sary to  say  with  referenoe  to  that. 

I  should  have  said,  with  reference  to  the  first 
tax,  for  a  nuisance,  that  we  are  free  to  say 
(although  we  are  not  called  upon  to  express  any 
opinion  about  the  quality  of  the  assessment  in 
point  of  form,  because  it  {is  not  before  us)  that 
we  do  not  find  in  the  charter  under  the  power 
**to  prevent  and  remove  nuisances"  any  au- 
thorify  to  levy  the  cost  of  removing  a  nuisance 
as  a  special  tax,  upon  the  lot^  and  to  sell  it  for 
non-payment  We  cannot  quash  the  assess- 
ment because  it  is  not  before  us ;  but  that  gen- 
er^  propodtion  suggests  itself  to  us. 

In  Judge  Clifford's  court,  in  the  case  of  Au- 
gustin  J.  Ambler,  of  Washington,  D.  C.  against 
Rodney  M.  Whipple,  a  ver^t  for  $1,002,491.24 
was  rendered  in  favor  of  the  plaintiff.  This  is 
the  largest  verdict  returned  in  a  single  case  in 
Chicago  for  years.— C^icogro  Legal  Adviser. 
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SUPREME  COURT  OF  PENNSTLTAIflA. 

OAROTHERS»  APPEAL. 
Decided  January  9, 1888. 

1.  A  grant  of  power  to  a  oorporatioii  to  "  transport  and  oon- 
Tey  freight,  live  stock,  passengers,  and  any  other  traffic** 
does  not  authorize  it  to  engage  in  the  business  of  produo* 
ing  ai^d  distributing  natural  gas,  the  delivery  being  a  mere 
incident  to  the  production,  which  is  the  main  and  primary 
element  in  such  a  business. 

5.  But  any  authority  to  buy,  maintain,  and  manage  **any 
work  or  works,  public  or  private,  which  may  tend  or  be 
designed  to  improve,  increase.  Ikcilitate.  or  develop  trade,*' 
will  be  held  to  indnde  the  operation  of  natural-gas  works 
and  the  construction  and  maintenance  of  pipes  for  distrib- 
uting the  product  thereof. 

8.  A  corporation  authorised  in  the  above  manner  to  produce 
and  supply  natural  gas,  incorporated  prior  to  the  act  of 
May  29, 1886,  and  vested  with  a  general  right  of  taking 
property  for  the  purposes  of  its  business,  is  subject  to  the 
provisions  of  this  act  as  to  the  manner  in  which  damages 
shall  be  ascertained  and  recovered. 

4.  It  is  only  necessary  that  the  titles  of  an  act  should  fkirly 
give  notice  of  its  subject,  so  as  reasonably  to  lead  to  an 
inquiry  into  its  body.  If  this  requirement  is  not  Iblly 
complied  with  the  act  is  not  unconstitutional  except  as  to 
the  part  which  is  not  described  or  designated  in  the  title. 

6.  Whether  a  corporation  created  by  what  is  popularly 
known  as  an  '* omnibus  charter**  may  be  permitted  to 
gather  up  into  one  corporate  hand  all  the  powers  and 
franchises  of  the  Ck>mmon wealth  is  still  an  open  question. 

Opinion  by  Williams,  J. 

The  plaintifir  in  the  court  below  is  the  owner 
of  a  tract  of  land.  The  defendant  is  a  corpora- 
tion claiming  the  right  of  eminent  domain,  and 
seekinR  by  virtue  thereof  to  enter  upon  th^ 

Slaintiff's  land  and  lay  under  the  soil  pipes  for 
le  transportation  of  natural  gas  Arom  its  wells 
in  Westmoreland  Oountv  to  its  customers  in 
and  about  the  city  of  Pittsburg.  The  plaintiff 
denies  that  the  defendant  possesses  this  right  for 
the  purpose  for  which  it  is  sought  to  exercise 
it  and  asks  the  court  to  restrain  its  exercise, 
alleging  that  the  production,  transportation, 
and  supply  of  natural  gas  is  not  among  the  ob- 
jects whidi  the  company  has  power  to  enter 
upon,  either  under  the  provisions  of  the  act  of 
1871,  which  created  it^  or  those  of  1885,  which 
provided  for  the  incorporation  and  organization 
of  natural-^  companies. 

The  decision  of  this  case  makes  it  necessary, 
therefore,  to  ascertain  what  powers  were  con- 
ferred upon  this  company  by  the  act  of  incor- 
poration, and  to  what  extent  they  have  been 
enlawfed  or  diminished  by  the  act  of  1886.  The 
act  of  March  23,  1871,  incorporated  the  Empire 
Contract  Company  with  power  to  change  its 
name  by  the  action  of  its  stockholders,  and  then 
clothed  it  with  **all  the  rights,  powers,  privi- 
leges, franchises,  and  immunities "  which  had 
been  given  to  the  Pennsylvania  Company  by  an 
act  approved  April  7,  1870. 

Under  thisauthdritv  the  Empire  Contract  Com- 
pany was  orfipnized,  beean  business,  changed  its 
name  several  times,  and  on  March  11, 1884.  was 
sold  by  the  sheriff  of  Dauphin  County  on  a  Judg- 
ment obtained  by  the  Commonwealth  for  un- 
Said  taxes.  The  purchasers  then  proceeded  in 
[ay,  1884.  to  or^nize  the  company  under  the 
name  of  the  Philadelphia  Company,  in  accord- 


ance with  the  act  of  1878,  and  filed  an  acoept- 
ance  of  the  provisions  of  the  sixteenth  article 
of  the  Constitution,  as  required  by  that  act 

Upon  its  reorganization  the  Philadelphia 
Comi>any  possessed  all  the  powers  conferrea  di- 
rectly by  tne  act  of  incorporation  and  all  those 
possessed  by  the  Pennsylvania  Companv  under 
me  act  of  April  7, 1870.  Among  the  latter  were 
the  following : 

**  1.  To  act  as  a  contractor  or  builder,  and  as 
such  to  build,  construct,  maintain,  or  manage 
for  others. 

"  2.  To  act  as  principal,.and  as  such  to  build, 
construct,  maintain,  or  manage  for  itself. 

''3.  To  act  as  a  purchaser,  and  as  such  to  buy, 
maintain,  or  manage  in  its  own  name  or  other- 
wise 'any  work  or  works,  public  or  private, 
which  may  tend  or  be  designed  to  improve,  in- 
crease, facilitate,  or  develop'  either  of  the  fbl- 
lowing  objects,  viz:  (1)  trade;  (2)  travel;  (3) 
transportation  and  conveyanoe  of  (a)  freight; 
(b)  live  stock;  (c)  passengers;  (d)  any  other 
traffic  by  land  or  water  from  or  to  any  part  of 
the  United  States  or  Territories  thereof.  It  was 
also  invested  with  power  to  ''enter  upon  and 
occupv  the  lands  of  individuals  or  companies 
on  making  payment  therefor  or  giving  security 
according  to  law." 

Soon  after  its  organization  the  Philadelphia 
Company  turned  its  attention  toward  the  pro- 
ductK>n  and  supply  of  natural  eas  as  a  ftieL  and 
in  July,  1884.  b^an  its  operations  in  the  Mor- 
raysvule  field.  These  were  conducted  on  a 
la^  scale,  and  the  master  finds  that  j^rior  to 
the  taking  of  the  testimony  before  hmi  the 
company  had  thirteen  lines  of  gas  pipes  convey- 
ing gas  to  customers,  were  supplying  aboat 
eleven  hundred  factories  and  dwellings  with 
friel  equivalent  to  ten  thousand  tons  of  coal  per 
day.  and  had  an  actual  cash  investment  in  the 
business  of  over  eight  millions  of  dollars.  If 
the  comi>anv  has  the  right  to  engage  in  this 
business  unaer  Its  act  of  mcorporation  it  has  the 
right  of  eminent  domain  under  the  same  act.  If 
the  act  of  incorporation  does  not  authorize  it 
then  as  to  this  business,  it  is  a  private  assoda^ 
tion  and  without  the  power  to  enter  upon  the 
plaintiff's  land.  The  master  and  the  court  be- 
low held  that  the  company  was  authorized  to 
enter  in  its  corporate  character  upon  this  busi- 
ness, and  rested  their  conclusion  upon  the  propo- 
sition that  gas  is  ft^eight,  and  that  oonducUng 
it  through  ^pes  iVom  the  weUs  to  the  consumers 
is  the  transportation  of  freight  But  a  trans- 
portation company  provides  simply  the  means 
for  transportation  of  freight  for  customers  at 
certain  prices.  This  company  produces  a  com- 
modity which  it  takes  to  market  and  sells.  The 
gas  is  produced  at  the  wells.  It  is  wanted  at 
the  mills  and  dwellings  of  the  city.  The  pipe 
lines  laid  by  this  company  serve  to  convey  the 
gas  from  its  wells  to  its  own  customers,  to  whom 
it  is  sold  and  delivered.  The  transportation  is 
incidental  to  the  production  and  supply  of  gas. 
The  sitoation  is  precisely  the  same  as  in  the 
case  of  illuminating  eas,  which  is  manu&ctnred, 
stored,  and  conveyed  by  pipes  to  the  places  of 
consumption.  The  business  is  that  of  making 
and  supplying  gas  for  liffht  The  transportation 
to  the  customer  is  incictental.  The  same  is  also 
true  of  water  companies.  They  produce,  store^ 
and  supply  to  customers  water.    Transportation 
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by  means  of  pipes  is  the  means  of  delivery,  and 
18  a  mere  inmdent  of  the  business.  The  bus!- 
hesB  of  the  Philadelphia  Company  is,  in  otUr 
opinion,  that  of  a  ftiel-gas  company,  viz.,  the 

SrodncUon  and  distribntion  of  natural  gas,  and 
tie  transportation  of  the  gas  is  the  necessary 
means  of  delivery  to  its  castomers»  and  nothingf 
more.  Had  it  the  power  to  engage  in  the  busT 
ness  in  1884  ?  It  will  be  seen  by  our  analysis  of 
the  grant  in  the  act  of  incorporation  that  the 
company  had  the  power  to  baud,  &c,  any  work, 
pabfic  or  private,  which  ^*  may  tend  or  be  de- 
signed to  improve,  increase,  focilitate,  or  develop 
trade." 

In  the  preamble  to  the  act  of  188*3  the  Legisla- 
ture declares  that  natural  gas  has  become  a 
'^  prime  necessity  for  use  as  a  fUel  and  otherwise 
in  the  development  of  trade."  It  thus  applies 
to  this  business  the  very  words  employed  in  the 
act  of  incorporation  to  describe  the  powers  of 
this  company.  It  is,  moreover,  part  of  the  car- 
rent  history  of  the  Commonwealth  that  the  dis- 
covery and  use  of  natural  gas  has  fEusilitated  and 
cheapened  and  increased  the  production  of  manu- 
fikctured  articles  of  all  descriptions  where  heat  is 
employed  in  the  generation  of  steam  or  in  the 
processes  of  manuflBusture.  By  cheapening  and 
increasinfi;  production  trade  has  been  stimumted, 
fiu^ilitateo,  and  developed  wherever  the  natural 
gas  has  beidn  made  available  as  a  fUeL  We  con- 
dade,  therefore,  that  the  wortei  by  which  the 
ns  is  produced  ftom  the  earth,  transported  to 
uie  factories  and  dwellings  of  Pittsburg,  and 
then  delivered  to  customers  are  wor£  that 
**  tend  and  are  designed  to  improve,  increase, 
fiAoilitate,  and  develop  trade,"  and  are  there- 
fore within  the  powers  granted  to  this  company. 
If  BO,  the  Philadelphia  Company  is  rightfiilly 
engaged  as  a  corporation  in  this  business  by  vir- 
tue of  its  own  charter. 

The  act  of  of  1885  declare  the  transportation 
and  supply  of  natural  gas  to  be  a  public  use,  and, 
the  days  of  special  charters  having  gone  by,  pro- 
vides by  general  law  for  the  "incorporation  and 
r^ulation  of  natural-gas  companies,"  but  does 
not  diminish  the  power  of  any  corporation  in 
existence  by  virtue  of  a  special  charter.  This 
company  having  the  right  to  engage  in  this 
business,  had,  by  express  words,  the  right  of  emi- 
nent domain,  and  could  enter  upon  lands  with- 
out the  aid  of  the  act  of  1885.  But  it  is  objected 
that  the  act  of  incorporation  did  not  provide 
the  machinery  by  which  the  value  of  property 
taken  or  injurea  could  be  ascertained  and  a 
jud^^ent  obtained  therefor,  and  for  that  reason 
it  is  urffed  that  the  grant  of  eminent  domain 
cannot  be  sustained.  The  finrant  is  in  these 
Tvords:  "The  company  hereby  created  shall 
also  have  power  to  enter  upon  and  occupy  the 
lands  of  individuals  or  companies  on  making 
pavnaent  therefor  or  giving  security  according 
to  law  for  the  purpose  of  erecting,"  &c 

The  proceedings  to  secure  the  adjustment  of 
the  damages  were  to  be  "according  to  law." 
Had  the  company  built  a  railroad,  under  this 
provision  the  general  laws  regulating  the  assess- 
ment of  damages  a^rainst  railroad  companies 
-would  have  provided  the  mode  of  procedure. 
That  they  would  have  been  applicable  is  very 
dear  from  the  words  of  the  act  of  1849.  This 
act  provides  that "  whenever  a  special  act  of  the 
General  Assembly  shall  hereafter  be  passed,  au- 


thorizing the  incorporation  of  a  railroad  com- 
pany." the  manner  of  its  organization;  its  powers, 
privileges  and  obligations  shall  be  as  therein  set 
forth,  and  damages  for  its  entrv  upon  lands  shall 
be  assessed  in  the  manner  pointed  out  It  ftir- 
nishes  a  system  of  procedure  to  be  followed  in 
all  cases  arising  after  its  passage  not  specially 
provided  fbr,  and  would  have  been  applicable 
to  this  company  if  its  undertaking  haa  been  to 
build  a  railroad .  But  the  Philadelphia  Company 
did  not  build  a  railroad.  It  entered  upon  the 
business  of  producing  and  supplying  natural 
gas.  The  s^eneral  laws  regulatmg  the  exerdse 
of  the  right  of  eminent  domain  and  assessing 
damages  therefor  did  not  contemplate  an  entry 
of  this  description,  and  their  provisions  wer« 
not  adapted  to  the  assessment  of  the  damages 
done  by  it. 

It  may  beu  therefore,  as  the  plaintiff  in  error  in- 
sists, that  toe  land-owner  had  no  remedy  under 
the  act  of  incorporation  except  an  action  at  law. 
If  so,  the  act  of  1885  has  supplied  what  was 
lacking  and  given  a  general  svstem  for  the  as- 
sessment of  damages  applicable  to  all  natural- 
sas  companies.  In  the  tenth  section,  after  the 
declaration  that  the  transportation  and  supply 
of  natural  eas  for  public  consumption  is  a  pub- 
lic use,  the  Xegislatui*e  declares  tnat  "anv  and 
all  corporations  that  is  or  are  now,  or  shall  here- 
after be,  engaged  in  such  business  shall  have 
the  right  of  eminent  domain  for  the  laving  of 

§ipe  lines  for  the  transportation  and  distribu- 
.  on  of  natural  gas."  Then  follow  provisions 
'regulating  the  exercise  of  the  right  and  the  pro- 
ceedings for  the  assessment  of  the  damages 
done  tnerebv.  These  provisions  are  not  limited 
in  their  application  to  corporations  created  un- 
der the  act,  but  are  general,  and  apply  to  all 
"corporations  that  is  or  are  now"  engaged  in 
the  business,  as  well  as  those  that  "  shall  here- 
after be  engaged"  in  it.  Thus  corporations 
then  supplymg  gas  and  those  to  be  so  engaged 
by  virtue  of  incorporation  under  the  act  are 
treated  in  the  same  manner.  This  is  in  harmony 
with  the  circumstances  that  gave  rise  to  the 
legislation  of  1885,  as  well  as  with  the  general 
character  of  its  provisions.  The  business  of  pro- 
ducing and  supplying  natural  gas  had  assumed 
impoixant  proportions  prior  to  1885.  Several 
companies,  organized  under  the  general  laws 
providing  for  me  incorporation  of  illuminating 
g&a  companies,  were  engaged  in  the  business. 
This  court  had  recently  held  that  such  charters 
contained  no  authority  to  transport  or  to  deal 
in  natural  gas  as  a  fiiel.  The  precise  point  in  con- 
troversy was  the  authority  of  a  company  so  or- 
ganizea  to  exercise  the  right  of  eminent  domain. 
In  view  of  this  state  of  tilings  the  Legislature, 
in  1885,  declared  that  the  prc^uction  and  distri- 
bution of  natural  gas  had  oecome,  and  then  was 
a  matter  of  "prime  necessity;"  that  the  busi- 
ness was  so  important  as  to  lustify  declaring  it 
"a  public  use ;"  and  that  it  nad  become  essen- 
tial that  corporations  for  this  purpose  "should 
be  provided  for  by  general  law."  It  then  con- 
ferred by  apt  words  the  right  of  eminent  do- 
main on  all  corporations  then  engaged  or  there- 
after to  be  engaged  in  the  business,  and  pre- 
scribed the  manner  in  which  the  assessment  of 
damages  should  be  made  and  the  amount  thereof 
finally  adjusted.  Whatever  the  situation  of  the 
plaintiff  may  have  been  under  the  act  of  incor- 
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poration,  he  now  has  an  ample  remedy  for  the 
recovery  of  his  damages  under  the  general  sys- 
tem provided  by  the  act  of  1886. 

This  conclasion  renders  it  unnecessarv  to 
enter  at  any  length  apon  a  discussion  or  the 
constitutional  question  raised  over  the  title  to 
the  act  of  1871.  If  it  should  be  conceded,  as  the 
plain ti£f  in  error  contends,  that  the*title  does 
not  sufficiently  indicate  a  purpose  to  confer  the 
right  of  eminent  domain,  or  that  it  is  misleading 
BO  flEur  as  this  subject  it  concerned,  such  conces- 
sion could  not  affect  the  decision  of  this  case. 
Its  only  result  would  be  to  render  so  much  of 
the  act  as  the  title  gave  no  notice  of  unconstitu- 
tional. This  was  distinctly  ruled  in  the  Union 
Passenger  Railway  Company's  Appeal,  32  P.  P. 
Smith,  91,  and  in  the  Allegheny  Cfounty  Home's 
Appeal,  77  Penna.  St.  77.  The  balance  of  the 
act  would  be  unaffectea.  The  corporation  would 
remain  with  the  general  powers  with  which  it 
was  endowed ;  and  as  it  was  actually  engaged 
in  the  transportation  of  natural  gas  when  the 
act  of  1886  became  a  law.  it  would  acquire  under 
its  provision  both  the  nffht  of  eminent  domain 
and  the  qrstem  for  adjusMnff  the  damages  done 
by  its  exercise,  fiut^  speaking  for  myself,  I 
would  hold  the  title  to  the  act  of  1871  to  be 
neither  insufficient  nor  misleading.  It  is  in  these 
words :  "An  act  to  incorporate  the  Empire  Con- 
tract Company,  and  define  the  powers  thereof." 
All  persons  interested  in  knowing  what  contracts 
the  company  may  make  or  what  powers  it  pos- 
sesses have  notice  from  the  title  that  both  tnese 
subjects  are  covered  by  the  act  which  follows. 
This  is  a  sufficient  compliance  with  the  constitu- 
tional provision.  It  is  only  necessary  the  title 
should  fikirly  give  notioe  of  the  subject  of  the 
act,  so  as  reasonably  to  lead  to  an  inquiry  into 
its  body.  Allegheny  County  Home's  Appeal, 
Bupraj  Craig  v.  Church,  88  Penna.  S£,  42; 
Loewi  V.  Haedrich.  37  Legal  Intell.,  26.  It  is 
not  necessary  that  the  title  should  be  a  complete 
index  of  its  contents.  Commonwealth  v.  Qreene, 
68  Pa.  St.,  226. 

Our  conclusions  on  the  whole  case  may  be 
summarized  as  follows : 

The  special  law  incorporating  the  defendant 
company,  while  it  may  oe  improvident  in  some 
of  its  provisions,  is  nevertheless  valid. 

The  grant  of  power  therein  is  sufficiently  com- 

grehensive  to  authorize  the  company  to  engage 
I  the  production,  distribution,  ana  supply  of 
natural  gas  as  a  fViel. 

It  possessed  the  right  of  eminent  domain  un- 
der tne  provisions  of  its  charter. 

If  this  is  doubtftil.  it  acquired  it  under  the  act 
of  1886  beyond  doubt. 

The  general  system  for  the  assessment  of  dam- 
ages provided  by  the  act  of  1886  is  applicable  to 
companies  engaged  in  the  transportation  of 
natural  gas  at  and  before  its  passage  as  well  as 
to  those  organized  for  that  purpose  under  its 
provisions. 

Another  and  a  graver  question  is  susgested 
by  this  discussion,  but  it  is  not  involved  m  this 
case.  The  policy  of  the  State  is  to  commit  the 
development  and  prosecution  of  different  enter- 
prises to  different  classes  of  corporations.  One 
fUmishes  a  city  with  a  water,  another  with  lights 
and  a  third  with  heat  One  carries  packages, 
another  transmits  messages,  and  so  on  through 
the  numerous  manufacturing,  mining,  commer- 


cial and  financial  agencies  which  the  business  of 
this  age  brings  into  its  service.  The  question 
which  we  have  is  not  whether  a  single  corpora- 
tion organized  under  an  ''omnibus  charter," 
like  that  of  the  Philadelphia  Company,  may  be 
permitted  to  gather  up  into  one  corporate  hand 
all  the  powers  and  franchises  of  the  Common- 
wealth, but  whether  the  company  may  do  this 
particular  business  in  which  it  has  embarked  its 
capital.  We  hold  that  it  may ;  that  the  powers 
granted  by  the  act  of  incorporation  authorized  it 
to  engage  in  this  business  and  to  become  a  natu- 
ral-gas company.  The  other  subject  is  referred 
to  only  that  we  may,  in  the  language  of  the  old 
pleaders,  "exdude  uie  conclusion'' that  it  is  in 


e  least  degree  involved  in  or  affected  by  the 
decision  of  this  case. 

'   The  appeal  is  dismissed  at  the  costs  of  the  ap- 
pellant. 

Publio  Resolution  No.  19. 

Joint  reeolatlon  extending  the  provisiona  of  an  act  entitled 
**An  act  relating  to  aireara  or  tazea  In  the  DiJrtrict  of  Go- 
Inmbia,"  approyed  Bfaioh  8, 1887. 

Resolved  by  the  Senate  and  House  of  RaMresent- 
atives  of  the  United  States  of  America  in  Congress 
assemhled^  That  the  provisions  of  the  act  of 
Congress  entitled  *'An  act  relating  to  arrears  of 
taxes  in  the  District  of  ColumbQ^"  approved 
March  3, 1887.  be,  and  the  same  hereby  are,  ex- 
tended so  as  io  applv  to  all  general  taxes  in  ar- 
rear  on  the  1st  day  of  July,  1886,  and  to  all  special 
assessments  due  the  District  of  Columbia,  and 
which  may  be  paid  on  or  before  the  1st  day  of 
November,  1888. 

Approved  June  25, 1888. 

•  ^•^« 

Book  Notice. 

Federal  Decisions.  Ceases  ^Argued  and  Determined  in  the 
Supreme.  Circuit,  and  District  Courts  of  4he  United  States. 
Arransed  by  William  O.  Myer.  Volume  24.  The  Gilbert 
Book  Company,  Bt.  Louis,  Mo.,  Publishers. 

This  volume  contains  the  following  titles: 
Name,  Notary,  Notice.  OfScer,  Partnership,  Pay- 
ment)  Penalties,  Pleaoing,  and  Post-Offlce.  lu*. 
Myer  announces  that  the  series  of  twenty-nine 
volumes  and  index  will  be  completed  January  1, 
1889.  Volumes  28,  27,  and  29  will  be  issued  at 
intervals  of  five  or  six  weeks  in  the  ord^ 
named,  leaving  volume  26  (Practioe)  to  issue 
last 


'*  Did  he  resist?  "  arrest  asks  the  Le  wiston  (Me. ) 
Journal  in  telling  the  following :  A  Maine  stotst- 
iff,  who  was  rather  undersized,  was  given  a  writ 
of  arrest  against  an  Aroostook  fkrmer.  Having 
found  the  owner  of  the  ikrm  in  the  field,  he  ex- 
plained his  business,  when  he  was  requested  to 
read  his  writ,  which  commenced  as  usual :  "  Yoa 
are  hereby  commanded  without  delay  to  take 
the  body  of,"  &c.  "  All  rights"  says  the  prisoner, 
stretching  himself  back  on  the  grass,  ^'I'm 
readv."  "  Oh,  but  you  don't  expect  me  to  carry 
you?"  "Certainly:  you  must  take  my  body, 
you  know ! "  "  WiU  you  wait  until  I  oring  a 
team  ?  "  "  Oan't  promise.  I  may  recover  fi^m 
my  fotirae  by  that  time."  "Well,  what  must  I 
do?"  "  You  must  do  your  duly."  And  there 
he  lay  immovable  until  tiie  sheriff  left,  when  he 
left  also. 
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A  xovEMBNT  having  for  its  object  the  promo- 
tion of  uniformity  in  the  laws  of  the  several 
States  upon  a  number  of  subjects  of  general 
concern  to  all  the  people  of  the  country,  with- 
out reeard  to  State  lines,  has  been  set  on  foot  in 
New  York.  A  bill  has  been  introduced  in  the 
New  York  Legislature  providing  for  the  appoint- 
ment of  a  commission  charged  with  the  task  of 
ascertaining  the  best  means  to  effect  an  assimi- 
lation and  uniformity  in  the  laws  of  the  States 
in  reference  to  marriage  and  divorce,  insolvency, 
the  form  of  notarial  certificates,  and  other  sub- 
jects. Among  other  things  the  commission  will 
consider  the  advisability  of  the  State  authori- 
ties issuing  an  invitation  to  the  other  States  to 
send  representatives  to  a  convention  to  deal 
with  the  subject  The  members  of  the  commis- 
sion are  to  serve  without  pay.  The  bringing 
forward  of  this  measure  is  a  gratifying  indica- 
tion that  there  is  a  growine  recognition  of  the 
desirability  of  a  greater  degree  of  uniformity 
than  yet  marks  our  legislanon  on  several  im- 
portant subjects.  It  may  be  taken  for  granted, 
we  suppose,  that,  if  appointed,  the  commission, 
thouj^  charged  mainly  with  the  consideration 
of  means  of  securing  concurrent  State  action, 
win  not  neglect  to  consider  the  question  to  what 
extent  action  by  Congress  may  properly  be  em- 
ployed to  ftirther  the  uniformity  dedred.  Some 
of  the  subjects  upon  which  uniform  legislation 
is  most  urgently  needed,  such  as  insolvency  and 
Hie  law  relating  to  commercial  paper,  so  far  as 
the  same  is  involved  in  interstate  commerce, 
seem  to  fitU  peculiarly  within  its  province. 


THE  COURTS. 


Supreme  Court  of  the  District  of  Colnmbia, 

IN  EQUITY.— New  Suite. 

JnneSS. 

11238.  JamM  J.  Slmrock,  r.  Hngh  Toohy  ei  al.  Cx«ditor*8 
bUL    Ooffl.  loL.  Frank  W.  Haokett. 

IISM.  O.  C.  IfoKenn^y  ei  aL  t.  Robert  V.  MoKennoy  et  aL 
Oofn.  aoliL.  K  A.  Newman  and  J.  J.  Johnson. 

IISK.  The  Washington  Beneficial  Bndownment  Associa- 
tion T.  Sarah  Crowther  et  al.  Interpleader.  Com.  sol.,  I.  L. 
JobJMon. 

June  36. 

1X236.  Horace  8.  Cmnminss  et  al.  t.  WHliam  H.  Bamum. 
FOtr^edilo  performance.    Com.  soL.  F.  H.  Maokey. 

Itazr.  ApoUo  ZanifthftlH,  upon  petition  of  Biary,  his  wife. 
To  appoint  a  committee. 

June  27. 

11336.  Laora  Bellew  ▼.  William  R.  BeUew.  For  divorce. 
Oom.  soL,  8.  C.  Bfills. 

11329.  CkthcTine  O'Neal  y.  Thomas  O'Neal.  For  diTorce. 
Oom.  sol..  8.  O.  Mills. 

1U80.  J.  H.  Johnson  ▼.  Richard  Bichet  aL  To  ei^oin  in- 
fringement of  patent.    Oom.  soL,  8.  T.  "niomas. 

June  28. 

lisn.  Thomas  Somerville  ▼.  Thomas  M.  Carpenter  et  al. 
Jodffment  creditor^  Mil.   Com.  sols.  Riddle,  Davis  A  Pad- 


OmOUIT  COURT.— New  Suite  at  Law. 

Jnne  26. 

28793.  Bamnel  BesingeT  r.  Joseph  H.  Ifinnioh.  Replevin. 
PlflB  ally,  C.  A.  Walter. 

S8786.  Thomas  H.  darter  etal.v.E]mira8mith.  Ejectment 
Flilb  at^  H.  B.  Monlton. 

28784.  James  W.  8eaile  v.  Alexander  Davidson.  Replevin. 
PMb  alty,  John  A.  Clarke. 

9B786.1Caria  C.  Rudder  v.  Philip  Wallach.  Replevin. 
rum  atty.  J.  H.  Ralston. 

June  28. 

28786.  Francis  Z.  Oanter  v.  Morris  Goldstein  et  al.  Note, 
flSO^.    Piaattys,GamettABiaokall. 


28787.  Hannah  Henderson  v.  The  District  of  Colombia. 
Damages,  $10,000. 

28788.  George  I.  HiU  v.  Cabel  C.  Merritt  et  al.    Note,  |16D. 

June  29. 

28789.  Crane,  Parris  A  Co.  v.  Preebry  &  Green  et  al.  Note. 
$126.    Plfis  aUy,  J.  B.  Lamer. 

June  80. 

28790.  Mary  J.  Bypher  v.  Albert  A.  Wilson,  United  States 
marshal  for  the  District  of  Columbia.  Replevin.  Plffs  atty, 
W.Bteever. 


Rule  Of  Court. 

RuiM  20.  •  ♦  •  •  Hereqfter  aU  noHoet  wMeh  relate  to 
prooeedinge  in  the  Supreme  Court  of  the  District  of  CblumMa, 
the  ptibUeation  of  which  i$  required  hy  law  or  by  rulee  of 
Ocmrl,  or  by  cmy  order  of  Court,  shall  be  published  in  Thb 
Washington  Law  Rbpobter,  during  the  time  re^juired  by 
law,  tn  addition  to  any  other  papers  which  may  be  specially 
ordered  or  which  may  be  selected  by  the  parties. 


£egal  Noticed. 


IN  THE  SUPREIME  COURT  OF  THE  DISTRICr  OF  COLUIMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

June  29th.  1888. 


In  the  matter  of  the  Estate  of  IMary  A.  Taylor,  late  of  the 
Atv  of  Washington,  District  of  Columbia,  deceased. 
Application  for  Letters  of  Administration  on  the  Estate  of 


the  said  deceased  has  this  day  been  made  by  Orlando  B. 
WlUcox,  of  Washington,  D.  C. 

AU  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  aoth  day  of  Julv  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
EMate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copv  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

27       Test;  DOR8EY  CLAGETT,  Register  of  WUls. 

THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber  has  obtained  firom  the  Orphans'  Court 
of  Baltimore  City  Letters  of  Administration  on  the  estate  of 
William  8.  WliHetsy.  junior,  late  of  said  city,  deceased. 

All  i>eTsons  having  claims  against  said  deceased  are  hereby 
warned  to  exhibit  the  same,  with  the  vouchers  thereof,  to 
the  subscriber,  on  or  before  the  80th  day  of  December 
next :  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  said  estate.  All  persons  indebted  to  said  estate  are 
reanested  to  make  immediatepayment. 

(iiven  under  my  hand  this  27th  day  of  Jnne,  1888. 

27 J.  HOLMES  WHITELEY,  Adm'r. 


^Equity  No.  10928. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUIMBIA. 
Joatah  E.  Johnston.   ) 
V.  VI 

Htnry  B.  McLans  st  al.  I 
The  Trustee  in  above  cause  having  reported  the  sale  of  the 
real  estate  m  the  proceedings  named,  to  wit,  lot  numbered 
thirty-three  (88)  in  Shepherd  and  Kirby 's  recorded  subdivision 
of  square  numbered  one  hundred  and  sixty-four  (164),  as  re- 
corded in  Survevor's  Liber  J.  H.  K.,  page  187,  at  and  for  the 
sum  of  twelve  tnousand  one  hundred  ({12.100)  dollars,  it  is, 
this  twenty-ninth  day  of  June.  A.  D.  1888,  ordered  and  de- 
creed by  the  Court  that  said  sale  be  ratified  and  confirmed, 
unless  cause  to  the  contrary  be  shown  on  or  before  the 
thirUeth  day  of  July,  A.  D.  1888. 

Provided  that  a  copy  of  the  above  order  be  published  in 
the  Washington  Law  Reporter  once  a  week  for  three  suc- 
cessive weeks  before  said  80th  day  of  July,  A.  D.  1888. 

W.  8.  COX,  J. 
A  true  copy.    Test :  R.  J.  Mmos,  Clerk. 

27 By  M.  A.  Clancy,  Asst  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  2d  day  of  July,  1888. 
Sarah  Ann  Locl(wood.    ) 

V.  VNo.  11184.    Docket  28. 

Agntt  Boldsn  Placs  st  al.  j 
Upon  hearinff  of  the  Trustees*  report  filed  herein,  it  is, 
this  2d  day  of  Julv,  A.  D.  1888,  ordered  that  the  sale  nerein 
reported  be,  and  it  hereby  is,  ratified  and  confirmed,  unless 
cause  thereof  to  the  contrary  be  shown  on  or  before  the  1st 
day  of  August,  A.  D.  1888. 
By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Bimos,  Clerk.  &c 


27 


By  M.  A.  (Tlanot,  Ass't  Clerk. 
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THJ8  18  TO  OIVB  NOTICE, 

That  the  inbscriber,  of  the  District  of  Colombia,  hath 
obtained  flrom  the  Supreme  Court  of  the  District  of  Colombia, 
holding  a  Special  Term  for  Orphans' Coort  bosiness.  Letters 
Testamentary  on  the  personal  estate  of  Thomas  A.  Newman, 
late  of  the  District  of  Colombia,  deceased. 

All  persons  havin^^  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  yoochers  there- 
of, to  the  sobecriber,  on  or  before  the  8th  day  of  Jnne 
next ;  they  may  otherwise  by  law  be  excluded  ftt>m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  June,  1888. 

T.  ALBERT  NEWMAN,  Exhr,  8136  Bridge  st. 

27    No.  8092.    Ad.  D.  14.    J.  J.  Waters,  Proctor. 


Cegal  iDfotited. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  Business,  Letters 
of  Administoation  on  the  personal  estate  of  Virginia  Burnett, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  25th  day  of  June 
next;  they  may  otherwise  by  law  be  excluded  flrom  all  ben- 
efit of  the  said  estate. 

Qiven  under  my  hand  this  25th  day  of  June.  1888. 

LOUISE  M.  KEBTH.  Adm'z, 
Berleith.  Georgetown  Heights. 

27    No.  8184.    Ad.  D.  14.    George  Barle,  Proctor. 


THIS  IS  TO  OIVB  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  Testamentary  on  the  persons!  estate  of  Lavlnla  Blaok, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  day  of  June  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  iny  hand  this  28th  day  of  June,  1888. 

BOBl^T  P.  YEATMAN.  Bx*r,  1018  4>^  st.  8.  w. 

27    No.  3188.    Ad.  D.  14.    J.  J.  Darlington,  Proctor. 


THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  Joha 
Dturinfer,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  June 
next;  they  mav  otherwise  by  law  be  excluded  ftxim  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  June,  1868. 
PAUL  O.  BACHSCHBilD.  Adm*r  c  t.  a..  820  8  St.  n.  w. 

27    No.  8051.  Ad.D.  14.   Kennedy  &  Shellaoarger,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Catherine  Wllten,  Guardian*       1 

Catherine  Miller,  Otherwise  known  [No.  11078.   Equity, 
as  and  caUed  Daisy  Miller  et  ti.     j 

Edward  A.  Newman,  the  Trustee  appointed  herein,  having 
reported  the  sales  of  tne  following  described  real  estate  situ- 
ate in  the  dty  of  Washington  and  District  of  Columbia, 
to  wit.  lot  numbered  88  in  the  recorded  subdivision  of  origi- 
nal lots  15, 10, 17, 18,  and  10,  in  square  numbered  204,  flx>nting 
20  feet  on  the  west  side  of  14th  street  west,  between  U  andv 
streets  north,  and  running  back  138  feet  8  inches  to  an  all^, 
unimproved,  containing  2.770  square  feet,  at  and  for  the 
sum  of  one  dollar  and  fifty-two  cents  per  square  foot, 
amounting  to  $4,210.40,  to  Richard  T.  Pettit,  and  all  thai 
part  of  lot  numibered  16,  in  square  numbered  551,  situate  in 
said  city  and  District,  beginning  for  said  part  at  the  north- 
eastern comer  of  said  lot  and  running  thence  south  180  feet, 
thence  west  16  feet  4)^  inches,  thence  north  180  feet,  thence 
east  16  feet  4%  inches  to  the  beginning,  improved  by  a  two- 
story  firame  house,  to  Charles  F.  F.  Rosenthal,  at  and  for  the 
sum  of  fl,826.00.  it  is,  therefore  this  29th  dxy  of  Jnne,  1888, 
ordered  that  saia  sales  be  finally  ratified  and  confirmed,  un- 
less cause  to  the  contrary  be  shown  or  before  the  80th  day  of 
July,  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  onoe  a  week  for  three  successive  weeks 
before  said  last-mentioned  date. 

The  said  sales  aggregate  $5,585.40. 

W.  8.  COX,  J. 

A  true  copy.   Test :  R.  J.  Mbuis,  Cleric 

27  By  M.  A.  Clancy,  Asst  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Ooort  Bnsineas. 

June  26th,  1888. 

In  the  case  of  Charles  H.  Trunnel,  Executor  of  Cithari— 
Heiss  or  Htss,  deceased,  the  Executor  aforesaid  has.  witli 
the  approval  of  the  Court,  appointed  Friday,  the  20th  d«y  of 
July,  A.  D.  188&  at  1  o'clock  p.  m.,  for  maldng  payment  and 
distribution  under  the  Court's  direction  and  control, when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorised,  with  their 
claims  against  the  estate  property  vouched ;  otnerwise  the 
Executor  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  onoe  a  week 
tor  three  wedcs  in  the  Washington  Law  R^KWter  previoos 
to  the  said  day.  

Test :  DORSET  CLAQETT,  Register  of  WUIm, 

27    No.  2778.    Ad.  D.  18. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBM. 
Sitting  in  Equity. 
June  27, 1888. 
Zacharlah  Colemta  ) 

V.  }  10940.    Eq.  Doc.27. 

Abrahaai  Gibson.  ) 
Walter  B.  Wimams,  Trustee,  having  reported  to  the  Oomt 
the  sale  of  sub-lot  68,  in  J.  W.  Jones' subdivision  of  square 
645,  as  the  same  is  recorded  in  Liber  N-K.,  folio  287,  of  the 
records  of  the  Surveyor's  office  of  the  District  of  OcMumbia, 
under  the  terms  of  sale  as  set  forth  under  a  decree  rendered 
in  this  suit  on  the  28d  of  March,  1888,  and  it  ftirther  appear- 
ing fW»m  said  report  that  Charles  Ford  became  the  pnr> 
chaser  of  said  property,  at  public  auction,  for  the  sum  of 
$690.00,  it  is,  bv  the  Court,  thfs  27th  day  of  June,  ordered  and 
decreed  that  the  said  sale  be  ratified  and  confirmed,  unless 
cause  to  the  contrary  thereof  be  shown  on  or  before  the  27tli 
dav  of  Julv,  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Repctfier  once  a  week  for  three  successive  weeks 
before  said  27th  day  of  July,  1888. 

W.  8.  COX,  J. 
A  true  oopy.    Test :  R.  J.  Msios,  Clerk. 

26 By  M.  A.  CLAifcr,  Aast  Cleric. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBM. 

The  14th  day  of  June,  1888. 
Annit  Militr  ) 

V.  VNo.  11048.    Eq.  Docket  28. 

Daniel  MUler.  I 
On  motion  of  the  plaintiff,  by  Mr.  Campbell  Oarrington,  her 
solicitor,  it  is  ordered  that  the  defendant,  Daniel  mmr,  oaiMe 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rul»day  occurring  forty  days  after  this  day :  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  demuli. 

The  object  of  this  suit  is  for  a  divorce  "  a  vinculo  matri- 
monii" upon  the  ground  of  willftd  and  uninterrupted  deser- 
tion for  over  three  years. 
By  the  Court.  W.  &.  COX,  Justice,  Ae. 

True  oopy.    Test:  R.  J.  BCbios,  Cleric,  Ac. 

25 By  M.  A.  Clahot,  AssH  Clerk. 


THIS  IB  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  CblumMa,  hath  ob- 
tained ftt>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  busineai.  Lettara 
of  Adminisvation  c  t.  a.  on  the  personal  estate  of  iUbert  E. 
Moore,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  Are 


benefit  of  the  said  estate. 
Given  under  my  hand  this  16tb  day  of  June,  1888^ 

C^LOTTA  M.  MOORE,  Adm'x  c  t.  a., 

734  8thst.n.w. 
26   No.  8073.    Ad.D.  14.    Wm.  F.  Mattingly,  Proctor. 


IN  TNE  SUPREME  COURT  OF  THE  DISTRN^T  OF  COLUMBIA. 
The  8th  day  of  June,  1888. 
Mary  Berry    > 

V.  (No.11151.    Eq.  Docket  28. 

FrankHn  Bern. ) 
On  motion  of  the  plaintiff,  by  ICr.  B.  F.  Leightoo.  her 
solicitor,  it  is  ordered  that  the  defendant,  FranUia  Beny. 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-diLv  occurring  forty  days  alter  this  day :  otherwise 
the  cause  wul  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  \a  to  obtain  a  divorce  a  vinculo  mat* 
rimonii  from  the  defendant  on  the  grounds  of  oraell^  and 
desertion. 
By  the  Court  W.  S.  OOX,  Justice,  Ac. 
True  copy.   Test :               R.  J.  Mmos,  Clerk,  Ac 
'    "  ,Aa8»t<" 


By  Bf.  A.  CukN  OT, 


L  Clerk. 
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THIS  IB  TO  aiVB  NOTICE, 

That  the  sabacribers,  of  the  District  of  ColnmbiA,  have 
obtained  from  the  Supreme  Ck>iiriof  the  District  of  Colombia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
T^stamentuy  on  the  personal  estate  of  Arianna  J.  Lyist,  iate 
of  the  District  of  Columbia,  deceased. 

All  persons  havinff  claims  against  the  said  deceased  are 
hereby  warned  to  euibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriben,  on  or  befbre  the  21st  day  of  May 
next ;  they  may  otherwise  by  law  be  excluded  from  aU  bene- 
fit of  tlie  said  estate. 

Given  under  our  hands  this  21st  day  of  May,  1888. 

ELEANOR  A.  MAGRUDEEt, 
ARIANNA  E.  WARD. 

Bzecutrioes. 

2g    No.a01».    Ad.  D.  14.    J.  J.  Waters,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
MaryS.Nayler  ) 

▼.  {In  Equity.    No.  9327.    Doc.  24. 

Henry  Naylor  et  al.  ) 
It  is,  this  28th  day  of  June,  A.  D.  1888,  ordered  that  the 
sale  reported  by  the  Trustees  in  the  above-entitled  diause,  in 
their  report  this  day  filed,  be,  and  the  same  are  severally 
hereby,  ratified  and  confirmed,  unless  cause  to  the  contrary  be 
shown  <m  or  before  July  26th,  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  successive  weeks 
pnor  to  said  da^  last  mentioned. 

W.  8.  COX,  J. 
A  tme  copy.    Test :  R.  J.  Mbios,  Clerk. 

2S  By  M.  A.  Clakoy.  A8S*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

James  E.  Young        ) 

V.  }  No.  10769.    In  Equity. 

Cecelia  F.  Young  el  al. ) 

James  8.  Edwards  and  Westel  WiUoughby,  the  Trustees 
appointed  herein  to  make  sales  of  the  real  estate  and  prem- 
ises in  this  cause  decreed  to  be  sold,  having  reported  that 
they  have  made  sales  of  all  of  said  real  estate  and  premises, 
which  sales  are  particularly  and  in  detail  set  forth  m  said  re- 
port, it  is,  this  2l8t  day  of  June.  A.  D.  1888,  ordered,  adjudged , 
and  decreed  that  said  sales  will  be  approved  and  confirmed 
on  Monday,  the  23d  dav  of  July  next,  unless  cause  to  the  con- 
trary be  shown  before  that  day. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  soccessiTe  weeks  before  said  last-mentioned  day  in  the 
Washington  Law  Reporter,  printed  and  published  in  the 
dtr  of  Washington,  District  of  Columbia. - 

The  report  states  that  the  aggregate  of  the  sales  amounts 
to  the  sum  of  seventeen  thousand  Tour  hundred  and  thirty- 
ftHir  dollars  and  sixty  cents  (feL7,434.60). 

CHARLES  P.  JAMES,  Justice. 

A  true  copy.    Test :  R.  J.  Mbigs,  Clerk. 

28  By  H.  W.  Hodobs,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

June  22d,  1888. 

In  the  case  of  Cecelia  F.  Young,  Admlnistratriz  of  Robert  W. 
Yeong,  deceased,  the  Administratrix  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  20th  day  of  July, 
A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pajrment  and  distri- 
bution, under  the  Court's  direction  and  control,  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in  per- 
son or  oy  agent  or  attorney  duly  authorized,  with  their  claims 
against  the  estate  properly  vouched ;  otherwise  the  Admin- 
istratrix will  take  the  benefit  of  the  law  against  them. 

Provided  a  copv  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

Test :  DORSET  CLAGETT,  Register  of  Wills. 

as    No.  2688.    Ad.  D.  13.    Edwards  &  Barnard,  Proctors. 


THIS  IS' TO  QIVB  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
T^stamentaiy  on  the  personal  estate  of  William  Henery,  late 
of  the  District  of  Columbia,  deceased. 

AU  persons  having  claims  against  the  said  deceased  are 
hereby  vramed  to  exhibit  the  same,  with  the  vouchers  there- 
of to  tlie  subscriber,  on  or  before  the  21st  day  of  June 
next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  21st  day  of  June,  1888. 

SARAH  HENERY,  Ex'x,  465  F  st.  s.  w. 

96    No.  8078.    Ad.  D.  14.    Edwards  &  Barnard,  Proctors. 


tt%a\  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

June  22d.  1888. 

In  the  matter  of  the  Estate  of  Peter  Mclntyre,  late  of  the 
pistrict  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased  has  this  day  been  made  by  Sister  Beatrice, 
of  Providence  Hospital. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  13th  day  of  Julv  next,  at  2  o'clock 
p.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  and  Evening 
Star  previous  to  the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

Test :  DORSEY  CLAOETT,  Register  of  Wills. 

26    C.  C.  Lancaster,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  c.  t  a.  on  tne  personal  estate  of  Wllhelm 
Mueller,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  tne  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  June  next : 
they  may  otherwise  by  law  be  excluded  from  aU  benefit  of 
the  said  estate. 

Qiven  under  my  hand  this  18th.day  of  June,  1888. 

CHARLES  MUELLER,  Adnf'r  c.  t.  a.,  8029  M  st.  n.  w. 

26    No.  8114.    Ad.  D.  14.    W.  K.  Duhamel,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
June  22d,  1888. 

In  the  matter  of  the  Estate  of  John  Farrell,  late  of  the  Dis- 
trict of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased  has  this  day  been  made  by  Frank  Hume, 
a  creditor. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  18th  day  of  July  next,  at  1  o'clock 
p.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
Bstate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  m  the  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

Test :  DORSEY  CLAOETT,  Register  of  Wills. 

26    S.  T.  Thomas,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  11th  day  of  June,  1888. 

William  H.  H.  Gorham     ) 

V.  >  No.  11079.    Eq.  Docket  28. 

Henry  H.  Dudley,  jr.,  et  aL  ) 

On  motion  of  the  plaintiff,  by  Mr.  J.  J.  Darlington,  his 
solicitor,  it  is  ordered  that  the  defendant,  Henry  H.  Dudley, 
jr.,  cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day ;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  aefiault. 

The  object  of  this  suit  is  to  substitute  a  trustee  to  release  sub- 
lot  54,  sq.  861,  in  the  city  of  Washington,  D.  C,  flrom  a  deed  of 
trust,  recorded  In  liber  No.  850,  fol.  415,  to  Henry  A.  Duncan- 
son  and  Henry  H.  Dudley,  trustees,  both  deceased,  on  ground 
that  the  indebtedness  secured  has  been  paid. 

By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mbios,  Clerk,  Ac. 

24  By  M.  A.  Clancy,  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Lucretia  Myers  et  al.  ) 

V.  V  Equity  10999. 

John  J.  Lindsley  et  al. ) 

It  is,  this  12th  day  of  June,  A.  D.  1888,  ordered  that  the 
sales  made  and  reported  by  Gtoorge  E.  Hamilton  and  J. 
Holdsworth  Oordon,  Trustees  in  above  cause,  be  ratified  and 
confirmed,  unless  cause  to  the  contrary  thereof  be  shown  on 
or  before  the  12th  day  of  July,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  in  inserted  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  weeks  before 
said  day. 

The  report  states  the  amount  of  sales  to  bef66,790. 

A  true  copy.    Teat :  R.  J.  Mbios,  Clerk. 

25  By  L.  P.  Williams,  Ass't  Clerk. 
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Cegal  Notices. 


IHia  IB  TO  GIVE  NOTICE, 

That  the  inlMoriber,  of  the  District  of  CkilnmbU,  hath  ob- 
tained ftt>in  the  Supreme  Court  of  the  District  of  Colombia, 
holcUng  a  Special  l^rm  for  Orphans'  Court  business.  Letters 
Teetamentiury  on  the  nersonal  estate  of  Hiram  S.  Litchfield, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 


the  said  estate. 
Qiven  under  my  hand  this  2^h  day  of  May,  1888. 

JAS.  T.  PETTY,  Ex'r,  688  Virginia  ave.  s.  w. 
25    No.  8096.    Ad.  D.  14.    O.  T.  Thompson,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  in  Equity. 
Perry  Matthews  et  tl.) 

V.  VEq.  No.  10664. 

EmtllntWllliaintettl.) 
Julius  Bfaedel,  the  Trustee  appointed  by  the  decree  of 
court  in  this  cause  to  sell  the  property  involved  therein, 
being  the  south  100  feet  of  lot  «l  of  S.  S.  Loomis'  recorded 
subcUYision  of  lots  in  sauare  69,  in  the  city  of  Washington, 
D.  C,  having  reported  that  he  has  sold  the  said  property  to 
Thomas  M.  Bun,  at  private  sale,  for  the  sum  of  eleven  hun- 
dred and  twenty  douars  and  twenty  cents  ttl,120.20}.  and 
subject  to  all  taxes  and  the  claim  of  Wm.  L.  BramhaU*s  in- 
terest in  said  property,  and  that  the  purchaser  has  complied 
with  the  terms  of  sale,  it  is,  this  14th  day  of  June.  A.  D. 
1888,  ordered  that  said  sale  be,  and  the  same  hereby  Is,  rati- 
fied and  confirmed,  unless  cause  to  the  contrary  be  shown 
on  or  before  the  14tn  day  of  July,  A.  D.  1888. 

CHARLES  P.  JAMBS.  J. 
Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  successive  weeks  in  the  Washington  Law  Reporter  be- 
fore said  14th  day  of  July,  A.  D.  1888. 

CHARLES  P.  JAMES,  J. 
A  true  copy.    Test :  R.  J.  Mmos,  Clerk. 

26 By  M.  A.  Clancy,  Ass*t  Clerk. 

THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  flrom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  William  Myers, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  4th  day  of  June  next : 
they  may  otherwise  by  law  be  excluded  ft^m  all  benefit  or 
the  said  estate. 

Given  under  my  hand  this  4th  dav  of  June,  1888. 

CALDERON  CARLISLE,  Ex'r,  FendaU  Building. 

25    No.  3090.    Ad.D.  14. 

THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  Arom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Teetamentiury  on  the  personal  estate  of  Emma  C.  Wriflht, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  June 
next :  they  may  otherwise  by  law  be  exduded  flrom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  Jime,  1888. 

C.  W.  HOLCOMB,  Ex»r. 
629  F  St.  n.  w.,  Washington,  u.  0. 

25  No.  8125.    Ad.  D.  14.    E.  A.  Newman,  Pro^r. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

June  19th,  1888. 

In  the  case  of  Randall  Hagner,  Administrator  c.  t.  a. 
of  Robert  P.  Dodoe.  deceased,  the  Administrator  o.  t.  a. 
aforesaid  has.  with  the  approval  of  the  Court,  appointed 
Friday,  the  18th  day  of  July,  A.  D.  1888,  at  11  oNsIock  a.  m., 
for  making  pajrment  and  distribution  under  the  Court's 
direction  and  control :  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
due are  hereby  notified  to  attend,  in  person  or  by  agent  or 
attorney  duly  authorized,  with  their  clsams  against  the  estate 
properly  vouched ;  otherwise  the  Administrator  c.  t.  a.  vrill 
take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washingrton  Law  Reporter  previous  to  the 
said  day. 

Test :  DORSET  CLAGETT,  Register  of  Wills. 

26  No.  2748.    Ad.  D.  13. 


£egal  Notitee. 


THIS  18  TO  GIVE  NOTICE,      . 

That  the  subscriber,  of  the  District  of  OolumUa^hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  CoInmUs* 
holding  a  Special  Term  for  Orphans'  Court  bnsjneea.  Letters 
of  Administration  on  the  personal  estate  of  Henry  Boefsheb, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  haviiig  *^M"**t  against  the  said  dfCfiiSfid  are 
hereby  warned  to  ^cnibit  the  same,  with  the  vowdiers  there- 
of,  to  the  subscriber,  on  or  before  the  14th  day  of  June 
next ;  they  may  otherwise  by  law  be  excluded  fraa  all  bene- 
fit of  the  said  estate. 

Given  under  rav  hand  this  14th  day  of  June,  1888. 
CHARLOTTE  BOEGEHOLZ,  Adm'x,  1189  7th  si.  n.  w. 

26    No.  8121.    Ad.  D.  14.    Chapin  Brown,  Proctor. 

THIS  18  TO  GIVE  NOTICE 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Lucy  L.  Hoatsr, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  June 
next ;  they  may  otherwise  by  law  be  excluded  fh>m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  12th  day  of  June,  1888. 

MARY  ANN  McCLAIN,  Ex*ac, 

1799  Pa.  ave.,  Washington. 

26   C.  A.  Brandenburg,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Mabel  Howell  at  tl. 


Samuel  6.  Mulr. 


{In  Equity.    10717. 


It  is.  by  the  Court,  this  12th  day  of  June,  A.  D.  I88S,  ordered 
that  the  offer  to  purchase  the  real  estate  in  said  case  men- 
tioifed,  made  by  AlfVed  Richards,  and  reported  by  L.  CabeU 
Williamson,  Trustee,  be,  and  the  same  is  herebv,  ratified  and 
confirmed,  unless  cause  to  the  contrary  thereof  be  shown  on 
or  before  the  13th  day  of  July,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Washings 
ton  Law  Reporter  once  a  week  for  three  successive  weeks 
before  the  lith  day  of  July,  A.  D.  1888. 

The  report  states  the  amount  oflfered  to  be  $2,600. 

E.  F.  BINGHAM,  Chief  Justice. 

A  true  copy.    Test:  R.  J.  Mmos,  Clerk. 

24  By  H.  W.  HoDOBS,  Asst  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business^ 

June  14th,  1888. 

In  the  case  of  Anthony  LuUey,  Administrator  of  EnriBe 
Lulley,  deceased,  the  Aaministoator  aforesaid  has,  wtQi 
the  approval  of  the  Court,  appointed  Friday,  the  6th  day  of 
July,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment 
and  distribution,  under  the  Court's  curQction  axid  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residne  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duW  authorized, 
with  their  claims  against  the  estate  properW  vouched ; 
otherwise  the  Administrator  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previoos  to 
the  said  day.  

Test :  DORSET  CLAaETT.  Register  of  wms. 

25    No.  2706.    Ad.  D.IS.    A.  B.  DuvaU.  ProctOT. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  June,  1886. 

No.Uia6.    Eq.  Docket  No.  28. 


J.  Stanley  Brown  et  al. 
Harriet^Abbot. 


On  motion  of  the  plaintifft,  by  Mr.  J.  H.  Ralston,  their  so- 
licitor, it  is  ordered  that  the  defendant,  Harriet  Abbot,  cause 
her  appearance  to  be  entered  herdJi  on  or  before  the  firrt 
rule-day  occurring  forty  days  after  this  di^ j  otherwise  the 
cause  will  be  proceeded  with  as  in  case  <^  denult. 

The  object  of  this  suit  is  to  declare  deed  to  Harriet  Abbot* 
recorded  in  liber  1253,  folio  308,  ^kc.,  of  the  land  records  or 
the  District  of  Columbia,  a  dood  upon  title  to  ao  much  of 
lot  29,  S.  P.  Brown's  subdivision  of  Mt.  Pleasant  as  is  daimed 
by  plainUflb  herdn  and  specifically  described  in  bill  of  com- 
plainant herein,  and  for  u^unction^  &c. 

By  the  CouH.  W.  S.  COX.  Jortioe,  Ac 

True  copy.    Test:  R.  J.  Mmos,  Clerk,  Ac. 

24  By  M.  A.  Ol&nct«  AasH  Clerk. 
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WASHINGTON,  D.  C. 

A  BEBT,  WILLIAM  STONE, 
A                                                               406  Fifth  It  ti.w. 

JOHN    H.   YOORHEES, 

ATTORNBY-AT-LAW, 
SoUcitor  of  Patents  and  Counsel  in  Patent  Cases, 

PRACTICES  BEFORE  THB 

DELL,  W.  PBIBOE, 

D                 OimHtelinPtaentOMi9e9         e25FSt.n.w. 

General  Land  Office  and  Court  of  Olaims. 
StCloiidBldg^oor.9th&FSl8^Wa8hington,D.a     7 

T>T«ATB,  JOHN  8., 

D                                                                14a0  F  St.  n.  w. 

BALDWIN,  DAVIDSON  &  WIGHT, 

T\UMONT,  N^ 

U                                                                e»F8t.n.w. 

Attorneys  at  Law,  Solicitors  of  Patents,  and 
Counselors  in  Patent  Causes, 

TVDWAaDS  &  BABNABD, 

La                                                                500  5thSt.ii.w. 

26  Ghrant  Place,  "Washinfirton,  D.  O. 
Established  1859.    Patent  Business  Exdnsiyely.     4 

ITACKBY,  FRANKLIN  H., 

National  UniTeroitx  I^a^w  Scliool. 

O  AVILLB,  JAMBS  H., 

0                                                                     1419FBt.n.w. 

Prks't,  Hon.  ARTHUR  BIAC  ARTHUR, 
LRCTTTRKRS  : 

CALIFORNIA. 

If  cGALUSTBR,  WARD,  Jk., 

ffL                            490  Montgomery  St.,  San  Frandsoo. 

Hon.  SAM'L  F.  MILLER, 

Associate  Justice  Supreme  Court  U.  S. 

Intematioiutl  Law. 

Hon.  W.  B.  WEBB. 

COLORADO. 

T\UNN,  OBOEGE, 

1/                                                                          Denvlr. 

Federal  Jnrispmdenoe  and  Practice. 

H.  O.  CLAUGHTON,  Esq. 

Common  Law  Pleading,  Evidence,  Equity  Pleading  and 

JAMES  SCHOULER,  Esq. 
Bailments  and  Domestic  Relations. 
EUOENE  CARUSI,  Esq. 
Real  and  Personal  Property,  Contracts,  Negotiable  Instru- 
ments, 

GBOROIA. 

TTABBICON  &  GILBERT. 

n                              Gate  City  Bank  BuUding,  Atlanta. 

KANSAS. 

'nOUGLASS,  GEORGE  L., 

1/                                                                        Wichita. 

CHAS.  &  WHITMAN.  Esq. 
Patent  Law  and  Practice. 
JUDGES  OF  THE  MOOT  COURT: 
EUGENE  CARUSI,  Esq.,       CHAS.  S.  WHITMAN,  Esq., 
Law  and  Equity  Gases.                     Patent  Cases. 

School  opens  Oct.  8, 1887.    For  information,  address  C.  W. 
Bnshnell,  Treas.,  or  B.  D.  Camsi,  Sec.,  1006  Fst.  n.  w.,  Wash- 
ington, D.C.                                                                       87 

MINNESOTA. 

TTBATH,  HABTWELL  P., 

11                                                                        St  Paul. 

NRBRASKA. 

APFUTT,  CHARLES, 

\J                                            Pazton  Building,  Omaha. 

Book  and  Job  Printins^. 

OHIO. 

WING,  GEORGE  C, 
TT                              89  Euclid  Ave.,  Room  8,  Cleveland. 

THE    IjA"W    BBPORTBR    CX>MPANY 
be^rs  to  inform  the  profession  that  it  has 
recently  added  to  its  plant  a  ftdl  supply  of 

CoBiMisgioiier  of   Deeds,  Notary    Pnblk    and 
U.  S.  Conunissioner, 

1224  P  St  N.  W.                Washington,  D.  0. 

Attorney  for  Merccmtile  Ck>lleotin£r  Acrency . 

ne-w  Job  Type,  new  Presses,  and  every  ap- 
pointment of  a  first  class 

JOB  PRINTING  OFFICBy 

which  will  be  under  the  supervision  of  Mr. 
"W.  F.  Roberts,  one  of  the  most  skilflil  and 

BUDDY'S   JUSTICE, 

l<  per  Td.    For  sale  at  the  Waahington  Law  Reporter  Office. 
A  Muinal  of  the  Laws  of  theDiBMct  of  Columbia,  from 
tti  oigaoization,  with  notes  of  dedsions  and  references,  hy 

CHARLES   &  BUNDY, 

■OTABT  PUBUO,  U.  8.  OOMMiaSIOHlIB  AND  JU8TICB  OF  THB  PBAOB 

4S8  U.  Ave.       (Opp.  aty  HaU)      Washington,  D.  C. 

^  All  papers  for  record  or  use  in  other  States  should  be 
tcknowledged  before  a  Commissioner  of  Deeds  in  this  District 
beiiDre  being  sent.                                                                88 

artistic  Printers  in  this  city.    It  is  therefore 
prepared  to  execute  Brief)?,  Records,  Blanks 
and  Books  in  the  higrhest  style  of  the  art. 

The  Company  solicits  the  patronagre  of 
the  profession,  and  firuarantees  neat  and 
accurate  work,  promptly  delivered,  at  r^^ 
sbnable  prioeis. 

Estimates  famished  on  application. 
DAVID  M.  OLrlVBR, 
Oeneral  Managrer. 
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ValnaWe  Law  Books, 


IN 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2, 3,  4,  5,  1867 

to  1872. 
Abbott's  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound;  vol.4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  voL 

II,  1875. 
Atkins'  Chancery  Reports,  vols.  1,  2,  a 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  6,  6,  7. 

Barbour  on  Set-off. 

Bissett  on  Partnership,  1874. 

Blackstone's  Conmientaries  (by  Bei^amin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justioe— latest. 

Burge  on  Suretyship. 

Chitty's  English  Digest 

Crimmal  Law  (by  Washbume),  187a 

Curwen  on  Abstracts  of  Title,  1865. 

Dallam's  Digest^  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
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The  British  Matron  in  Court. 

There  is,  perhaps,  no  more  ridiculous  specta- 
cle in  the  world  than  the  British  public  in  one 
of  its  periodical  fits  of  raging,  rampant  morality  j 
and  of  all  the  ridiculou3  ng^es  which  help  to 
make  up  the  absurd  whole,  none  are  so  irre- 
sistibly comic  as  the  virtuous  British  matron. 
Not  that  we  would,  for  one  moment,  deny  that 
British  matrons,  as  a  rule,  are  virtuous  even  to 
the  extent  of  prudery,  nor  would  we  yield  place 
to  any  one  in  recognizing  the  fact  that  in  the 
virtue  of  the  women  of  England  its  surest  safe- 
guard and  its  brightest  jewel  are  to  be  found. 
But  every  now  and  then  events  occur  which 
compel  us  to  ask  how  fa.r  this  virtue  is  real,  and 
how  £Eir  it  is  assumed ;  how  much  of  it  is  an  in- 
nate instinct,  how  much  of  it  a  thin  social  ve- 
neer. It  might,  perhaps,  be  well  if  English- 
women were  a  little  less  aggressive  in  their  vir- 
tue and  a  little  more  consistent  in  their  modesty. 
There  are  plenty  of  women  who  would  go  into 
hysterics  over  an  Etty,  would  see  nothing  but 
the  nakedness  of  Ingress'  **La  Source,"  and 
would  enshroud  the  ^^nus  di  Medici  in  a  thick 
tweed  ulster,  but  who  would  yet  see  no  evil  in 
rushing  to  a  court  of  law  when  any  case  of  a 
peculiar  nastiness  is  in  progress,  and  wallowing 
m  nauseating  details,  which  even  the  men  whose 
duty  it  is  to  mvestigate  them,  touch,  as  it  were, 
with  gloved  hand. 

It  is  sometimes  useless  for  a  barrister  or  a  judge 
to  throw  out  a  delicate  insinuation  that  it  womd 
be  well  for  ladies  to  leave  the  court  at  a  certain 
stage  of  the  proceedings.  Such  consideration 
for  the  tender  susceptibilities  of  the  gentler  sex 
are  entirely  thrown  away,  and  only  serve  as  a 
9auiie  piquante  to  whet  their  appetite  for  the 
coming  unsavory  dish,  and  to  create  an  obstinate 
determination  not  to  lose  one  word  of  what  is 
comings  but  to  stick  to  their  coigns  of  vantage 
to  the  bitter  end,  unless  dislodgea  by  something 
more  practical  than  mere  moral  force. 

An  instance  of  this  unpleasant  side  of  the 
British  matron's  character  as  displayed  in  the 
Law  Coorte,  has  Just  occurred  at  the  Qlunorgan- 
ahure  ABsizes,  where  some  of  the  cases  were  of  a 
very  malodorous  kind.  Some  of  the  details  were 
of  such  a  shocking  nature  that  all  ladies  were 
promptly  ordered  to  leave  the  court.  One  would 
imagine  that  they  would  have  obeyed  the  man- 
date with  alacrity,  but  the  reverse  was  the  case. 
Here  was  the  forbidden  firuit,  and,  notwithstand- 
ing the  disaster  which  attended  the  first  of  their 
sex,  they  are  still  anxious  to  pluck  it^  and  proba- 
bly will  be  until  the  race  nas  run  its  course. 
However,  after  a  time  they  were  unceremoni- 
ously ejected.  But  trust  a  woman  to  be  beaten 
even  though  the  brightest  wit  atthe  bar  be  pitted 
a^iUnst  her.  They  were  determined  to  hear  the 
disgusting  evidence,  and  hear  it  they  would. 


Those  who  are  acquainted  with  the  Cardiff 
Town  Hall  know  that  above  the  court  in  ques- 
tion there  is  a  corridor,  and  this  has  windows, 
which  not  only  supply  light  to  the  chamber 
underneath  but  afford  means  of  ventilation,  and 
these  had  been  opened  by  order  of  Mr.  Justice 
Stephen.  Now  was  the  fair  ones'  chance,  and 
they  soon  defeated  the  ends  of  justice.  Up  the 
stairs  they  stole,  and  listened  to  the  whole  affair. 

What  can  possibly  be  said  in  extenuation  of 
such  an  exhibition  of  unwomanliness  ?  There 
is  a  story  told  that,  some  years  ago,  a  judge  in- 
timated his  desire  that  all  ladies  should  leave  the 
court ;  but,  although  there  was  a  pretty  general 
movement,  some  bonnets  were  still  visible  here 
and  there.  Whereupon,  when  the  usher  called 
attention  to  the  fact,  his  lordship  remarked,  in 
a  very  audible  voice,  looking  at  the  lingerers  as 
he  spoke,  **  I  think  all  ladies  have  left  the  court." 
The  judicial  satire  was  not  without  effect.  But 
now-a-days  the  woman  of  the  period  is  so  much 
more  self-assertive  that  it  requires  far  more 
stringent  treatment  to  cure  her  of  her  unhealthy 
taste  for  garbage. 

It  is  not  our  business  to  comment  too  strin- 
gently on  the  immodesty,  which  is  a  sign  of  the 
times  with  Englishwomen  of  all  classes  in  other 
places  than  our  courts  of  law.  That  the  brutal 
coarseness  of  Zola,  the  sensuality  of  Gautier, 
the  sensuous  perverted  naturalism  of  Daudet 
and  Gustavo  Flaubert,  should  find  readers  in 
English  boudoirs,  is  lamentable  enough ;  and 
that  English  ladies  should  be  found  aspiring  to 
eclipse  uie  fascinations  of  the  **  Gaiety  "  chorus 
may  be  a  novel  sensation  for  society,  but  is  by 
no  means  a  departure  to  be  too  freely  encour- 
aged. 

But  a  struggle  for  seats  at  a  nasty  or  sensa- 
tional trial  is,  above  all  else,  offensive  and  dis- 
tastefhl.  So  far  as  the  members  of  the  legal 
profession  employed  in  the  case  are  concerned, 
there  need  be  no  squeamishness  on  their  part. 
They  have  their  duty  to  perform,  and  must  do 
it  It  is  no  concern  of  theirs  that  its  perform- 
ance may  involve  disclosures  unfit  for  ears  femi- 
nine—polite or  vulgar—the  women  should  not 
be  there.  But  it  is  very  desirable  that  a  heal  thier 
public  opinion  should  be  formed  upon  the  whole 
question,  and  that  the  British  matron  should  be 
made  to  understand  that  she  loses  moral,  if  not 
social  caste,  by  haunting  the  law  court«(  in  quest 
of  morbid  sensationalism. 

There  can  be  few  spectacles  moreScompletely 
calculated  to  debase  men's  idea  of  the  grace 
and  tenderness  of  the  feminine  character  than 
to  .see  women  clustering  thickly  upon  the 
benches  of  the  Divorce  Court.  drinKing  in,  with 
an  insatiable  thirst,  the  horrible  details  of  some 
abominable  case.  Nor  is  it  edifying  to  witness 
these  same  ladies  scanning  a  wretched  criminal 
in  the  dock  with  eye-glass  or  with  opera-glass, 
revelling  in  every  change  of  posture  or  expres- 
sion which  may  indicate  tne  workings  of  a 
prisoner's  mind  or  conscience.  The  dames  of 
old  Rome,  turning  down  their  thumbs  with  a 
pitiless  verdict  for  the  wounded  gladiators,  were 
not  more  unwomanly,  more  bruuilly  cruel,  than 
the  modem  women  of  flaahion  who  gloat  over 
the  mental  agony  of  a  miserable  man  or  woman 
whose  life  may  be  hanging  upon  a  thread.  A 
great  deal  has  been  s^Jd  and  written  upon  the 
subject  from  time  to  time,  and,  perhaps,  by 
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Sointing  out  over  and  over  again  how  distaste- 
il  it  is  to  the  legal  profession,  as  well  as  demor- 
alizing and  degrading  to  the  women  who  prac- 
tise it,  and,  above  all.  how  it  tends  to  lower  the 
reputation  of  Englisnwomen  for  modesty  and 
for  tender  sympathy  in  the  estimation  of  all 
men  worthy  of  the  name,  we  may  some  day  find 
that  ladies  will  no  longer  have  to  be  requested 
to  leave  the  court,  for  the  simple  reason  that 
none  will  be  drawn  there  by  an  unwholesome 
craving  for  sensation.  In  the  meantime,  until 
such  a  desirable  condition  of  things  is  attained, 
it  is  to  be  hoped  that  the  garbage-hunters  will 
be  removed  by  gentle  force  if  courteous  persua- 
sion is  of  no  avail,  and,  fVirther,  that  we  shall 
not  ac^n  have  to  record  so  gross  a  breach  of 
good  taste  as  that  recently  exhibited  by  the 
Cardifif  women  at  the  Glamorganshire  Assizes.— 
Pump  Court 


SUPREME  COURT  OF  THE  UNITED  STATES. 

Pbxpabxd  bt  E.  8.  McCalmont. 

ERMANOE   DE   ST.  ROMES,  APPELLANT, 
V. 

THE  LEVEE  STEAM  COTTON  PRESS  COM- 
PANY. 

Decided  May  14,  1888. 

1.  Where,  before  final  Judgment,  the  plaintiff  wished  to 
have  her  bill  dismiMed  by  reason  of  having  parted  with 
her  interest  to  her  son,  but  was  reAised  by  the  court  under 
article  901  of  the  Louisiana  Code  of  Practice,  and  Judg- 
ment was  entered  against  her.  Such  Judgment  is  not  res 
judicata  to  bar  an  action  brought  by  the  son  on  the  same 
matter,  when  her  interest  had  actually  been  parted  with. 

2.  The  dismissal  of  a  suit  for  want  of  parties  does  not  render 
the  subject  of  controversy  rst  judicata, 

8.  If  a  corporation  has,  by  negligence,  cancelled  a  person's 
stock  and  issued  certificates  therefor  to  a  third  party  who 
hns  purchased  it  ftt>m  one  not  authorized  to  sell  it  the  true 
owner  is  not  bound  to  pursue  such  purchaser,  but  may 
directly  call  upon  the  corporation  to  do  him  right  and 
justice  by  replacing  the  stock  or  paying  him  for  its  value. 

4.  The  defense  of  prescription  under  the  Louisiana  Code 
considered  and  rejected  in  this  case. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  Court. 

This  is  a  suit  in  equity  instituted  in  the  court 
below  on  the  9th  of  December,  1882,  bv  the  ap- 
pellant, as  heir  of  her  mother  and  brothers, 
against  the  appellee,  to  compel  the  latter  to  issue 
to  the  appellant  a  certificate  for  sixty-six  shares 
of  its  capital  stock,  which  are  charged  to  have 
been  unlawftilly  cancelled  and  transferred  to 
other  parties  without  authority;  and  to  recover 
the  dividends  on  said  stock  since  the  year  1853. 
The  bill  states  that  in  1846  the  complainant's 
mother,  widow  de  St.  Romes,  became  the  owner 
of  said  sixty-six  shares  of  stock,  and  received 
two  certificates  therefor,  one  for  forty- three 
shares  and  the  other  for  twenty-three  shares; 
but  that  on  the  29th  of  July,  1853,  the  defendant, 
without  authority  from  the  widow  de  St  Ro- 
mes, by  mistake  and  in  fraud  of  her  rights,  can- 
celled said  certificates,  and  have  ever  since  re- 
fused to  recognize  her,  her  heirs  or  assigns,  as 
the  owners  thereof;  that  in  1861  Made^e  de 
St  Romes  sued  the  company  for  the  dividends 
accruing  on  said  stock,  and,  by  Judgment  ren- 


dered in  June,  1868.  recovered  the  dividends  for 
1848,  1849,  1852  and  1853;  that  in  April,  1876, 
the  present  complainant,  as  owner  of  said 
shares,  instituted  a  suit  in  the  Superior  District 
Court  of  New  Orleans  against  the  appellee, 
which  was  ended  by  a  non-suit  in  1882.  The 
bill  then  states  the  amount  of  dividends  declared 
bv  the  defendant  since  1853,  and  prays  relief  as 
above  stated. 

The  defendant,  in  its  answer,  admits  that  the 
widow  de  St  Romes  was  owner  of  stock  from 
1845  to  1858  ;  but  that  she  transferred  the  same 
through  her  agent  on  the  29th  of  July.  1853,  and 
has  never  owned  them  since;  that  ner  aeent 
was  Pierre  Deverges,  who  acted  as  her  i^tor- 
ney  in  fkct  in  the  management  of  her  business 
for  many  years,  being  held  out  by  her  to  the 
community  as  such,  with  power  to  dispose  of 
her  property;  that  the  stock  in  question  was 
sold  by  Deverges,  as  the  widow's  agent  and  at- 
torney in  flEict,  to  one  Cohen  on  the  day  men- 
tioned, and  transferred  to  him  on  the  books  of 
the  company ;  and  from  that  time  Cohen  and 
those  cla^inff  under  him  have  been  in  posses- 
sion of  said  stock,  with  right  to  all  dividends; 
that  to  effect  the  sale  of  the  stock  the  widow  de 
St  Romes  delivered  her  certificates  of  stock  to 
her  said  agent,  and  he  surrendered  them  to  the 
defendant,  and  new  certificates  were  issued  to 
the  purchaser.  The  answer  frirther  states  that 
the  Dooks  and  papers  of  the  defendant  were  de- 
stroyed by  fire  in  1859,  and  that  its  secretary, 
who  superintended  the  transfers  of  its  stock, 
and  Deverges,  have  both  been  dead  many  years, 
and  that  the  widow  never  assumed  to  assert  any 
claim  to  the  stock,  until  the  suit  brought  by  her 
in  1861 :  it  states  that  Cohen  sold  the  six^-six 
shares  io  Peschier  &  Forstall,  who  sold  them  to 
A.  &  M.  Heine,  who  transferred  them  to  one  H. 
Gtolly.  the  present  owner,  and  that  these  per- 
sons nave  successively  owned  and  possessed 
said  stock  in  good  faith,  by  Just  title,  and  re- 
ceived the  dividends  thereon  to  the  present 
time.  The  answer  sets  up  the  prescription  of 
three  years  and  of  ten  years.  It  fhrther  states 
that  in  1871  the  widow  de  St  Romes  instituted 
suit  in  the  Superior  District  Court  of  the  Parish 
of  New  Orleans  against  the  defendant  and  the 
then  owners  of  the  stock,  holding  under  said  sale 
to  Cohen,  and  claimed  said  stock  and  the  divi- 
dends which  accrued  after  1854,  which  suit  was 
finally  decided  by  the  Supreme  Court  of  Louisi- 
ana in  March.  1879:  and,  although  the  widow 
attempted,  berore  tne  decision  was  announced, 
to  withdraw  the  suit  (then  on  appeal)  on  the 
pretense  of  an  assignment  of  her  interest  therein 
to  her  son  Eugene,  in  November,  1867,  UiecourtL 
under  article  901  of  the  Code  of  Practice,  refrisea 
to  dismiss  the  case  on  that  account,  and  gave 
jud&mient  against  the  said  widow  de  St  Romes 
on  ttie  ground  of  prescription.  The  answer  sets 
up  this  Judgment  as  res  judicata  in  defense  to 
the  present  suit  The  answer  fhrther  states  that 
in  April.  1876.  the  present  complainant  insti- 
tuted suit  against  the  defendant  in  the  Superior 
Court  for  the  Parish  of  New  Orleans,  claiming 
the  shares  and  dividends  now  sued  for ;  which 
suit  was  finally  dismissed  for  want  of  proper 
parties;  the  answer  claims  that  this  decision 
also  makes  the  case  res  judicatOj  and  pre- 
cludes the  complainant  from  a  recovery  in  this 
suit     Some  farther  supplemental  pleadings 
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were  filed  in  t^e  case,  bat  they  need  not  be  stated 

here.  

The  material  questions  are:  First,  Whether  the 
matter  in  oontroversy  is  res  judicata;  secondly, 
Whether  the  suit  is  defective  for  want  of  proper 
parties;  thirdly.  Whether  the  claim  is  prescribed ; 
and,  fborthly.  If  none  of  these  defences  can  be 
maintained,  whether  the  stock  was  transferred  by 
authority  of  Madame  de  St  Romes. 

The  first  oaestion  requires  us  to  direct  our  at- 
tention to  the  suits  that  were  brought  against 
the  defendant  in  relation  to  the  stock  and  its  divi- 
dends. The  first  suit  was  commenced  in  January, 
1861,  and  terminated  by  the  judgment  of  the 
Supreme  Court  of  Louisiana  in  January,  1868.  It 
was  broueht  by  Madame  de  St  Homes  against 
the  defendant  to  recover  the  dividends  for  the 
years  184&  1849,  1852  and  1853,  and  to  be  recog- 
nized as  nolder  and  owner  of  the  stock  since 
1863  and  entitled  to  all  dividends  declared  thereon 
since  that  time,  with  Judgment  for  the  same ; 
or,  in  de&ult  of  payment  of  said  dividends. 
Judgment  for  the  value  of  the  shares  and  inter- 
est thereon  fW>m  1853.  The  court  gave  judg- 
ment in  the  plaintifi"s  favor  for  the  dividends  of 
1848.  1849,  1852  and  1853,  which  accrued  before 
the  iaransfer  of  the  stock,  not  being  satisfied  of 
Deverffes*  authority  to  collect  them;  but  as  the 
all^^ed  transferree  of  the  stock  was  not  a  party 
to  the  suit,  it  was  held  that  the  plaintiff  could 
not  be  justly  recognized  as  owner  of  the  stock 
in  question;  nevertheless  her  right  to  claim  it 
in  a  direct  action  was  reserved. 

It  is  clear  that  nothing  was  determined  in  this 
action  with  regard  to  the  validity  of  the  sale 
and  transfer  of  the  stock.  Near  the  close  of 
the  proceedings,  on  the  23d  of  November, 
1867,  Madame  de  St  Romes  executed  a  trans- 
fer to  her  son,  Eugene  de  St  Romes,  of  all  her 
interest  in  the  case  then  pending,  and  sub- 
rogated him  to  all  her  rights,  claims  and  de- 
mands that  might  result  tuzainst  said  company. 
On  June  9, 1868,  this  transfer  was  filed  of  record 
in  the  cause,  and  the  money  recovered  in  the 
suit  was  ordered  to  be  paid  to  Eugene  de  St 
Romes. 

On  the  20th  of  June,  1871,  the  widow  de  St 
Bomes  commenced  a  new  action  ap^ainst  the  de- 
fendant, praying  that  she  might  be  recognized 
as  the  owner  of  the  stock ;  tnat  the  cancelling 
of  the  certificates  mieht  be  declared  void  and 
the  transfer  void,  and  that  the  defendant,  the 
Levee  Cotton  Press  Companv,  be  ordered  to  pay 
her  all  the  dividends  which  had  accrued  on  the 
stock  since  1853,  with  le^  interest  In  pursu- 
ance of  the  decision  of  the  court  in  the  previous 
case  she  made  the  then  holders  of  the  stock 
parties  defendant 

During  the  progress  of  this  suit  in  May.  1874, 
Bugene  de  St  Romes  died  intestate,  leaving  as 
his  sole  heirs  his  moth^  his  brotner,  Victor, 
and  the  present  plaintiff,  Eraiance  de  St  Romes. 
In  AagujBt,  1874  Victor  also  died,  intestate,  leav- 
ing as  his  sole  heirs  his  mother  and  his  sister, 
Brmance.  On  the  21st  of  October,  1874,  the 
v^idow  de  St  Romes,  the  mother,  renounced  the 
smcoession  of  her  sons  in  ikvor  of  her  daughter, 
Ehrmanoe. 

The  suit  still  went  on  in  the  name  of  the  widow, 
and  in  November,  1874,  the  Superior  District 
Court  dismissed  the  plaintiff's  demand,  on  the 
ground  that  it  was  prescribed.    The  widow  ap- 


pealed, and  the  Supreme  Court  affirmed  the 
judgment.  Quoting  the  civil  code,  the  court 
said :  "  Shares  or  interests  in  banks  and  other 
companies  of  commerce  or  industry  are  con- 
sidered as  movables  (0.  C,  466).  Three  years  in 
good  fidth,  except  where  the  thing  was  let  or 
stolen,  fi^ves  a  prescriptive  title  to  movables  (0. 
C,  3472).  Ten  years  without  title  or  good  fiuth 
(C.  C,  3475).  The  defendants  possessed  under 
a  title  and  personally  in  good  faith  for  eighteen 
years  before  this  suit  was  brought" 

Before  this  judgment  was  rendered  the  plain- 
tiff wished  to  dismiss  the  bill  by  reason  of  hav- 
ing parted  with  her  interest  to  her  son  Eugene ; 
but,  under  article  901  of  the  Code  of  Practice, 
the  court  reflised  to  dismiss  it.  Still,  as  she  had 
actually  parted  with  her  interest,  the  decision  is 
not  binding  on  her  transferee  or  his  heirs.  So 
that  this  judgment  also  fails  to  make  the  present 
case  rea  judicata.  The  decision  of  the  court, 
however,  is  instructive  in  relation  to  the  law  of 
Louisiana,  and  may  assist  us  in  the  fUrther 
consideration  of  the  case. 

Whilst  this  suit  was  in  progress,  on  the  Ist  of 
April,  1876,  the  present  complainant,  Ermance 
de  St  Romes,  commenced  a  suit  against  the  de- 
fendant in  the  Superior  District  Court  to  recover 
the  dividends  on  the  sixty-six  shares  of  stock 
which  secured  after  the  year  18o3  down  to  the 
commencement  of  the  suit  She  based  her  claim 
on  the  allegation  that  she  was  the  owner  of  the 
said  shares  of  stock  by  inheritance  ftx>m  her 
brother,  Eugene,  who  was  transferee  of  her 
mother,  &c.  The  Supreme  Court,  on  appeal, 
dismissed  the  action  for  want  of  proper  parties, 
holding  that  the  persons  having  possession  and 
claiming  to  be  the  owners  of  the  stock  should  be 
made  parties,  because  their  adverse  rieht  could 
not  be  disposed  of  in  a  suit  in  which  they  were 
not  parties ;  that  the  groundwork  of  the  plain- 
tiff's action  was  the  ownership  of  the  stock ; 
that  if  she  was  not  owner  of  the  stock  she  could 
not  claim  the  dividends ;  that  the  examination 
of  the  ownership  in  the  absence  of  those  to  whom 
the  stock  had  been  transferred,  and  who  were 
in  possession  of  it,  and  had  regularly  received 
the  dividends,  would  be  barren  of  any  practical 
result  This  judgment  was  rendered  in  1882. 
But  a  dismissal  of  a  suit  for  want  of  parties  does 
not  render  the  subject  of  controversy  rea  judicata. 
It  leaves  the  merits  unconsidered  and  undisposed 
of.  We  are  of  opinion  that  the  defence  of  rea 
judicata  cannot  be  sustained. 

In  the  same  year  (1882)  in  which  the  last  judg- 
ment was  rendered  by  the  Supreme  Court  of 
Louisiana,  the  complainant  filed  her  bill  in  the 
present  suit^  again  without  making  the  owners 
of  the  stock  parties.  She  founds  her  claim,  as 
in  the  former  suit,  upon  her  ownership  of  the 
stock,  alleging  that  neither  her  mother  nor  her 
brothers  ever  authorized  the  transfer  of  it,  and 
that  the  cancellation  of  the  certificates  was  done 
by  mistake,  and  was  a  fraud  against  the  widow 
de  St  Romes. 

If  the  Supreme  Court  of  Louisiana  was  right  in 
dismissing  the  suit  for  want  of  proper  parties, 
the  present  suit  is  obnoxious  to  the  same  ob- 
jection. True,  it  has  been  developed  in  the  plead- 
ings, that  the  stock  had  been  so  often  trans- 
ferred and  had  become  so  blended  with  other 
stock,  that  it  could  not  now  be  identified,  and 
the  present  owners  could  not  be  ascertained. 
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Bat  is  not  that  a  result  of  the  long  delay  of  the 
complainant  and  those  from  whom  she  derived 
her  interest?  The  present  suit  was  not  com- 
menced until  nearly  thirty  years  after  the  trans- 
fer of  the  stock  by  Deverges,  as  attorney  in  fkct 
of  Madam  de  St  Homes.  Even  if  prescription 
has  been  sufficiently  interrupted  to  give  the 
complainant  a  locus  atandi  in  court,  notwith- 
standing the  lapse  of  time,  she  may  neverthe- 
less be  subject  to  other  disadvantages  resulting 
therefrom  which  cannot  be  cured. 

But  was  the  Louisiana  Court  right  in  its  con- 
clusion as  to  necessary  parties?  If  a  corpora- 
tion has  by  negligence  cancelled  a  person's  stock, 
and  issued  certificates  therefor  to  a  third  party 
who  has  purchased  it  from  one  not  authorized 
to  sell  it,  IS  the  true  owner  bound  to  pursue  such 
purchaser,  or  may  he  directly  call  upon  the  cor- 
poration to  do  him  right  and  justice  by  replac- 
ing his  stock,  or  paying  him  for  its  value?  The 
weight  of  authority  would  seem  to  be  in  favor 
of  the  latter  alternative.  (See  Tel.  Co.  v.  Daven- 
port, 97  U.  S.,  369 ;  Loring  v.  Salisbury  Mills, 
126  Mass.  138  ;  Pratt  v.  Tauton  Copper  Co.,  123 
Mass.  110 ;  Penn.  R.  R  Co.'s  Appeal,  86  Pa.  St., 
80 :  Loring  v.  True,  104  U.  S.  223 ;  Salisbury 
Mills  V.  Townsend  &  al.,  109  Mass.,  116.) 

Then  will  the  plea  of  prescription  avail  the  de- 
fendant? The  Supreme  Court  of  Louisiana  de- 
cided in  the  second  suit  brought  by  the  widow 
(31  Ann.  224,  229),  that  three  years'  possession 
in  good  faith  of  a  movable  (which  corporate 
stock  is  declared  to  be.  Civil  Code,  474  (466),)  4S 
sufficient  to  give  good  title.  (C.  C.  3606  (3472).) 
But  that  decision  was  based  on  the  theory  that 
the  owner  was  bound  to  pursue  her  stock 
against  those  who  had  obtain  ted  possession  of  it, 
and  in  obedience  to  that  view  she  had  made 
them  parties ;  and  it  was  in  reference  to  such 
persons  that  tne  prescription  of  three  years  was 
allowed.  It  could  not  apply  to  the  defendant, 
because  the  defendant  never  had  possession  of 
the  stock.  It  was  answerable  for  carelessly  and 
negligently  allowing  the  transferees  to  obtain 
posse  sion  of  it.  It  follows  that  the  corporation 
cannot  rely  on  the  prescription  of  three  years ; 
but  only  on  the  prescription  of  one  year,  which 
is  applicable  to  the  commission  of  offences  and 
quasi  offences  (and  which  was  not  pleaded) ; 
or  on  that  of  ten  years,  which  is  applicable  to 
personal  actions  generally.  (Civ.  Code,  3636 
(3601),  3641  (3608).)  In  Case  v.  Citizens'  Bank, 
(100  U.  S.  446),  which  was  a  suit  to  recover  dam- 
ages for  reftisal  on  the  part  of  the  Crescent  City 
Bank  to  permit  a  transfer  of  shares  on  its  books, 
Mr.  Justice  Clifford,  delivering  the  opinion  of 
the  court,  cited  a  number  of  Louisiana  authori- 
ties, to  show  that  in  such  a  case  as  that  the  pre- 
scription of  one  year  did  not  apply,  but  that 
the  prescription  of  ten  vears  did.  The  present 
case  seems  to  belong  to  the  same  category.  One 
of  the  cases  referr^  to  by  Justice  Cliffbrd  was 
that  of  Percy  v.  White,  (7  Rob.,  613.)  which  was 
a  suit  of  stockholders  against  the  directors  of  a 
bank  for  damages  and  losses  sustained  through 
their  negligence,  fraud  and  mismanagement 
of  the  affairs  of  the  bank.  The  Supreme  Court 
of  Louisiana  held  this  to  be  an  action  for  dam- 
ages ex  contractu  against  mandataries  or  agents. 
We  have  looked  into  the  Louisiana  reports  to 
some  extent  and  have  not  been  able  to  nnd  any 
decisions  contrary  to  the  general  tenor  of  those 


on  which  this  court  relied  in  Case  v.  The  Citizens' 
Bank. 

If,  therefore,  the  defendant  can  only  plead 
prescription  of  ten  vears,  the  question  remains, 
whether  it  is  available  in  this  case ;  and  it  woula 
seem  to  be  clear  that  it  is  not.  For  though  the 
transfer  complained  of  took  place  in  1863,  the 
widow  de  St  Bomes  brought  her  action  in  1861, 
after  the  lapse  of  only  eight  years ;  and  it  was 
not  terminated  until  1868.  The  complainant 
commenced  her  action  in  the  State  Court  in  1876, 
after  an  interval  of  only  eight  years,  and  this 
action  was  not  terminated  until  1882.  The  pres- 
ent action  was  commenced  in  the  same  year.  So 
that  there  has  never  been  an  uninterrupted 
period  often  years  in  which  prescription  could 
run.  It  follows  that  the  defence  of  prescripfaon 
fails.  (Civil  Code,  art.  3618,  (3484);  Riviere  v. 
Spencer,  2  Martin,  79,  83;  Badon  v.  Bahan,  4 
Ann.,  467,  470:  Turner  et  al.  v.  McMain  etaL, 
29  Ann.,  298,300.) 

The  defendant's  counsel,  feeling  no  doubt  the 
uncertainty  of  the  defences  referred  to,  dwelt 
with  much  emphasis  and  ingenuity  upon  the 
presumptive  prooft  of  the  transfer  of  the  stock 
being  made  by  Deverges  with  the  knowledge 
and  authority  of  Madame  de  St.  Romes.  It  is 
unnecessary  to  say  more  on  this  subject  than 
that  the  proofe  referred  to  fiul  to  satisfy  us  that 
any  authority  was  given,  or  that  the  transfer 
was  acquiesea  in.  The  Supeme  Court  of  Louisi- 
ana entertained  the  same  opinion  in  the  case 
brought  in  1861,  and  very  clearly  expressed  it, 
although  they  made  no  decision  on  tne  subject 
in  consequence  of  what  they  considered  a  want 
of  proper  parties. 

The  decree  of  the  Circuit  Court  is  reversed 
and  the  cause  remanded  with  instructions  to 
take  further  proceedings  in  conformity  with  this 
opinion. 

•^m^* 

Supreme  Court  of  the  District  of  Colnmbla. 

GENERAL  TERM. 
Rbportbd  by  Franklin  H.  Macket. 

WILLIS  WOOSTER  bt  al..  Trading  as  WOOS- 
TER  &  ADAMS, 

ANTONE  DEVOTE  et  al. 
In  Eqxjity  No.  9359.    Docket  No.  24L 
Decided  May  7,  1888. 
The  Chief  Justice  and  Justices  Cox  and  Jambs  aitting. 
L  Where  one  is  indebted  even  in  a  small  amount— e.  g.  $127 — 
a  voluntary  conveyance  of  his  property  is  fraudulent  as  to 
the  existing  creditors  and  will  be  set  aside. 
2.  On  setting  aside  such  a  conveyance,  subsequent  creditors, 
who  have  come  in  may  have  the  benefit  of  the  decree. 

Appeal  ftom  a  decree  setting  aside  an  allied 
f^raudulent  conveyance. 

The  bill  was  filed  by  judgment  creditors  of  the 
defendant,  Antone  Devote.  It  appeared  that 
Devote,  after  part  of  the  debt  included  in  plain- 
tiflf's  judgment  was  incurred,  made  a  deed  of  his 
real  estate  to  the  defendant  Sprigg,  for  the 
stated  consideration  of  |10,  and  on  the  same  day 
Sprigg  deeded  the  property  to  the  defendant, 
Anna  M.  Devote,  wife  of  Antone  Devote,  for 
the  same  consideration. 

Further  flacts  are  stated  in  the  opinion. 
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WnuAM  A  McKenney  for  defendants,  ap- 
pellanta. 

Mere  indebtedness  on  the  part  of  a  grantor  at 
the  time  of  makine  a  conveyance  is  not  sufficient 
to  establish  an  intent  to  hinder,  delay  and  de- 
ftaad  creditors.  If  the  debtor  has  ample  means 
left  to  pay  the  debts  owing  by  him  at  Uie  time 
of  making  the  conveyance,  then  the  conveyance 
is  valid  and  will  not  be  set  aside  as  having  been 
made  in  Araud  of  the  rights  of  creditors.  Bump. 
Fraud,  Con  v.,  3d  ed.,  p.  279;  Lloyd  v.  Fulton, 
91  U.  S.,  480;  Jones  v.  Clifton.  101  U.  S.,  225. 

Subsequent  creditors  who  have  trusted  the 
debtor,  after  they  have  had  notice  that  he  had 
put  his  property  out  of  his  hands  by  a  convey- 
ance vsuid  between  him  and  his  grantee,  can 
never  claim  that  the  conveyance  &  void  as  to 
him  on  account  of  such  indebtedness. 

The  record  of  the  deed  is  notice  to  all  the 
world.    Kane  v.  Roberts.  40  Md.,  590. 

A  deed  fradulent  and  void  as  against  the 
grantor's  antecedent  creditors  is  valid,  if  re- 
corded, as  a^nst  subsequent  creditors  where 
there  is  nothing  in  the  oeed  itself,  and  no  evi- 
dence to  show  any  intent  or  design  to  defraud 
such  creditors. 

Fraud  in  fact  must  be  shown.  Kane  v.  Rob- 
erts, 40  Md.,  590 :  Williams  v.  Banks,  11  Md., 
260 ;  Cooke  v.  Kell,  13  Md.,  469 ;  Moore  v.  Bond- 
heim,  19  Md.,  175;  Wallace  v.  Penfleld,  106  U. 
8.,  260. 

The  settlement  of  lands  by  a  man  upon  his 
wife  is  not  invalid,  if  the  rights  of  existing  credi- 
tors are  not  thereby  impaired.  U.  S.  Trust  Co. 
V.  Sedgwick,  97  U.  S.,  304 ;  Clark  v.  Killian,  103 
U.  8.,  766. 

"Whenever  a  party  who,  as  actor,  seeks  to  set 
the  judicial  machinery  in  motion  and  obtain 
some  remedy,  has  violated  conscience,  or  good 
fiuth,  or  other  equitable  principle,  in  his  prior 
conduct,  then  the  doors  of  the  court  will  be  shut 
against  him  tit  limine;  the  court  will  refbse  to 
interfere  on  his  behalf,  to  acknowledge  his 
right,  or  award  him  any  remedy."  Wilson  v, 
B&d,  28  N.  J.  Eq.,  352 :  Creath  v.  Sims,  46  U.  S., 

5  How.,  192 ;  Paine  v.  Lake  Erie  &  L.  R.  Co.,  31 
Ind.,  283;  Bleakley's  App.,  66  Pa.,  187. 

J.  T.  Cuu.  for  plaintiff^  appellees. 

The  deeds  are  fraudulent  and  void,  beine  a 
voluntary  settlement  by  An  tone  Devote  on  nis 
wife,  AnnaM.  Devote,  of  all  his  property  subject 
to  execution,  when  he  was  indeoted  to  Wooster 

6  Adams,  and  rendered  it  impossible  for  them 
to  make  tneir  debt.  13  Eliz.,  chap.  5 ;  Sexton  v. 
Wheaton,  21 U.  S.,  8  Wheat,  229 ;  Kehr  v.  Smith, 
87  U.  8.,  20  WalL,  31 ;  Edwards  v.  Entwistle.  2 
Mackey,  43:  Worthington  v.  BuUitt,  8  Md.  Ch., 
99 :  Walter  v.  Lane,  1  Mac  Arthur,  275. 

The  property  left  after  the  deeds  were  made 
was  small  in  value,  of  a  perishable  nature,  and 
exempted  by  law  from  execution.  R.  8.  D.  C, 
sec.  797. 

Where  a  deed  is  set  aside  as  to  existing  credi- 
tors, subsequent  creditors  are  adnodtted  to  share 
the  fbnd.  Kehr  v.  Smith,  Edwards  v.  Entwisle, 
and  Walter  v.  Lane,  supra, 

Mr.  Justice  Jambs  delivered  the  opinion  of 
Uie  court 

In  the  case  of  Wooster  and  others  against  An- 


tone  Devote  and  others,  we  are  asked  to  set 
aside  a  conveyance  made  b^  Devote  to  his  wife, 
on  the  ground  of  fraud  against  his  creditors. 

The  facts  appear  to  be  that  Devote  had  two 
pieces  of  real  estate  and  a  business  in  the  market 
with  a  stock  that  was  shifting  from  time  to  time 
being  purchased  day  by  day  of  wholesale  provi- 
sion dealers.  He  was  occupying,  on  a  monthly 
agreement,  certain  stalls,  the  original  lease  to 
which  had  expired.  It  appears  that  the  real  es- 
tate in  question  was  all  the  property  he  had  of 
any  substantive  character.  He  owed  only  fl27 
so  far  as  shown  to  the  court,  at  the  time  of  the 
conveyance,  but  his  only  means  of  paying  even 
such  a  small  sum  as  that  consisted  of  his  busi- 
ness prospects. 

It  is  perfectly  well  settled  that  if  a  man  makes 
a  voluntary  conveyance  of  his  property,  relying 
upon  his  business  prospects  as  a  means  of  paying 
even  small  existing  debts,  the  cbnveyance  tends 
to  hinder  and  delay  his  creditors.  The  business 
is  not  accounted  a  property  sufficiently  certain 
for  his  creditors,  and  of  course  it  would  notT>e 
so  in  case  of  his  death.  The  case  is  accompanied 
by  some  acts  on  the  part  of  Devote  which  indi- 
cate that  it  was  a  measure  for  protection  in  case 
his  debts  should  trouble  him.  He  had,  in  a  very 
indefinite  way,  associated  his  son  with  him  in  his 
business,  so  that  strangers  had  a  right  to  regard 
the  son  as  a  partner,  and  it  appears  that  the 
father  was  incapacitated  by  bad  health  from  giv- 
ing his  personal  attention  to  the  business,  so 
that  the  son  was  left  with  the  power  of  maMng 
debts  which  might  prove  to  be  indiscreet  and 
consequently  troublesome. 

In  some  conversation  which  the  defendant 
had  about  this  conveyance  he  disclosed  the  real 
object  of  it— that  it  was  intended  as  a  protection 
against  the  power  of  his  son  to  waste  this  prop- 
erty. That  contemplated  the  making  of  debts, 
and  contemplated  at  the  same  time  a  protection 
of  his  property  against  those  debts.  We  regret 
the  result,  as  it  looks  like  the  struggle  of  a  well 
meaning  man,  in  bad  health,  to  provide  for  his 
family  against  misfortunes  which  might  over- 
take nim.  Nevertheless  the  fact  remains  that 
he  has  made  such  a  disposition  of  his  property 
as  to  hinder  and  delay  the  existing  creditors, 
small  as  the  sum  due  them  was.  More  debts 
were  contracted  afterward ;  and  although  it  may 
be  said  that  these  later  creditors  had  tne  oppor- 
tunity of  learning  from  the  record  that  he  nad 
conveyed  his  property  and,  therefore,  may  be 
said  to  have  extended  their  credits  in  the  face  of 
the  fact,  yet  it  is  well  settled  that  such  a  deed 
must  be  set  aside  in  behalf  of  the  existing  credi- 
tors and  then  the  subsequent  creditors  who  came 
in  may  have  the  benefit  of  the  decree. 

We  are  compelled,  therefore,  to  affirm  the  de- 
cree below  holding  this  conveyance  to  be  fraud- 
ulent 


On  Appeal  from  a  judsment  entered  on  the 
report  of  a  referee,  his  finmngs  will  be  regarded 
as  conclusive.  Wnen  a  case  has  been  tried  in 
the  circuit  court  by  a  referee  without  any 
waiver  in  writing  of  a  trial  by  jury,  exceptions 
taken  to  decisions  of  the  referee  cannot  he  re- 
viewed on  appeaL— Roberts  v.  Benjamin,  U.  S. 
a  C.i.  Jan.  9, 1888;  8  8.  C.  Rep.,  393. 
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UNITED  STATES  COURT  OF  CLAIMS. 

JONATHAN  Q.  BARTON 

V. 

THE  UNITED  STATES. 

1.  Where  two  statutes  are  not  in  express  terms  repugnant, 
yet  if  the  latter  covers  the  whole  subject  of  the  first,  and 
embraces  new  provisions  plainly  showing  that  it  was  in- 
tended as  a  substitute  for  it,  it  will  operate  as  a  repeal  of 
the  fliBt  statute. 

2.  The  act  of  August  6,  1882,  ch.  391,  22  Stat.  L.,  287,  was  re- 
pealed by  the  act  of  March  8,  1883,  ch.  97,  22  SUt.  L.,  473. 

8.  The  act  of  March  8, 1883,  has  no  reference  to  benefits  de- 
rived firom  promotion  to  different  irodai,  but  is  confined 
in  its  money  benefits  to  one  grades  the  lowest  grade  having 
graduated  pay ;  and  that  benefit  can  be  nothing  else  than 
longevity  pay  on  account  of  length  of  previous  service. 

Chief  Justioe  Richardson  delivered  the  opin- 
ion of  the  court 

The  claimant  founds  his  action  upon  the  fol- 
lowing acts  of  Congress : 

**And  all  officers  of  the  Navy  shall  be  credited 
with  the  actual  time  they  have  served  as  officers 
or  enlisted  men  in  the  regular  or  volunteer  Army 
or  Navy,  or  both,  and  shall  receive  all  the  bene- 
fits of  such  actual  service  in  all  respects,  in  the 
same  manner,  as  if  all  said  service  had  been  con- 
tinuous and  in  the  regular  Navy:  Provided. 
That  nothing  in  this  clause  shall  be  so  construed 
as  to  authorize  any  change  in  the  dates  of  com- 
mission, or  in  the  relative  rank  of  such  officers. 
(August  5,  1882,  ch.  391,  22  Stat  L.,  287.) 

"And  all  officers  of  the  Navy  shall  be  credited 
with  the  actual  time  they  may  have  served  as 
officers  or  enlisted  men  in  the  regular  or  volun- 
teer Army  or  Navy,  or  both,  and  shall  receive 
all  the  benefits  of  such  actual  service  in  all  res- 
pects, in  the  same  manner  as  if  all  service  had 
been  continuous  and  in  the  regular  Navy,  in  the 
lowest  grade  having  graduated  pay  held  by  such 
officer  since  last  entering  the  service;  Provided^ 
That  nothing  in  this  clause  shall  be  so  construed 
as  to  authorize  any  change  in  the  dates  of  com- 
mission, or  in  the  relative  rank  of  such  officers : 
Provided  further^  That  nothing  herein  contained 
shall  be  so  constrtLed  as  to  give  any  additional 
pay  to  any  such  officer  during  the  time  of  his  sei- 
vice  in  the  volunteer  Army  or  Navy,^^  (March  3, 
1883,  ch.  97,  22  Stat  L.,  473.) 

The  argument  in  his  benalf  rests  mostly  on 
the  act  of  1882,  which,  it  is  contended,  gives  him 
rights  not  taken  away  or  modified  by  the  act  of 
1883.  There  is  no  express  repeal  of  the  former 
and  it  is  in  force  unless  superseded  and  repealed 
by  implication  by  the  latter  act 

Mr.  Justice  Field,  in  the  case  of  United  States 
V.  Tynen,  ( 11  Wall.,  88, )  speaking  for  the  Supreme 
Court,  thus  states  the  rule  as  to  repeals  by  im- 
plication : 

"  When  there  are  two  acts  on  the  same  subject 
the  rule  is  to  give  effect  to  both,  if  possible.  But 
if  the  two  are  repugnant  in  any  of  their  provi- 
sions, the  latter  act,  without  any  repealing 
clause,  operates  to  the  extent  of  the  repug- 
nancy as  a  repeal  of  the  first 

"And  even  where  two  acts  are  not  in  express 
terms  repugnant,  yet  if  the  latter  act  covers  the 
whole  subject  of  the  first,  and  embraces  new  pro- 
visions plainly  showing  that  it  was  intended  as  a 


substitute  for  the  first  act^  it  will  operate  as  a 
repeal  of  that  act" 

That  decision  has  been  cited,  approved  and 
followed  as  enunciating  the  true  pnnciple  of  in- 
terpretation in  Murdo^  v.  Memphis,  (20  Wall.. 
317);  King  v.  Cornell,  (106  U.  a.  395);  United 
States  V.  Auffmordt,  (19  Fed.  Rep.,  897,)  and 
numerous  other  cases. 

In  the  present  case  the  clauses  of  both  acts  are 
on  the  same  subject,  the  latter  covering  the 
whole  of  the  former,  with  two  limitations  added. 

The  whole  language  of  the  first,  word  for 
word,  is  reproduced  in  the  second,  and  the  only 
difiierence  between  the  two  consisto  in  the  words 
of  the  latter  which  we  haye  put  in  italics. 

We  can  best  express  our'  views  by  adopting 
the  language  of  Mr.  Justice  Miller,  in  Murdoch 
V,  Memphis,  (20  Wall.,  617,)  and  applying  it  to 
the  present  statutes. 

"A  careAil  comparison  of  these  two  [sectaons] 
[clauses]  can  leave  no  doubt  that  it  was  the  in- 
tention of  Congress,  by  the  latter  statute,  to  re- 
vise the  entire  matter  to  which  thev  both  had 
reference,  to  make  such  changes  in  the  law  as  it 
stood  as  they  thought  best,  and  to  substitute 
their  will  in  that  regard  entir^y  for  the  old  law 
upon  the  subject  We  are  of  opinion  that  it  was 
their  intention  to  make  a  new  law  so  far  as  the 
present  law  differed  from  the  former,  and  that 
the  new  law,  embracing  all  that  was  intended 
to  be  preserved  of  the  old,  omitting  what  was 
not  so  intended,  became  complete  in  itself  and 
repealed  all  other  law  on  the  subject  embraoed 
within  it.  The  authorities  on  tms  subject  are 
clear  and  uniform." 

The  act  of  1882  merely  offered  to  officers  of 
the  Navy  a  gratuity,  entirely  wanting  in  essen- 
tial elements  of  contract  or  of  vested  rieht,  and 
Congress  might  withdraw  or  modify  uie  offer 
at  any  time  before  consummation  by  payment 

That  act  and  the  offer  therein  contained  hav- 
ing been  modified  by  the  second  act,  before  Uiis 
action  was  commenced,  the  claimant's  rights 
must  depend  wholly  upon  the  latter  provision 
of  law  and  we  shall  so  treat  the  case. 

The  claimant  was  appointed  acting  assistant 
paymaster  in  the  volunteer  Navy,  January  30, 
1864;  assistant  paymaster,  March  2, 1867;  passed 
assistant  paymaster,  February  10,  1870;  and 
paymaster  in  the  regular  Navy,  May  29, 188*2, 
and  has  been  continuously  in  the  Navy  ftx>m  his 
first  appointment  to  the  present  time. 

Eacn  one  of  these  gractes  had  graduated  pay 
when  held  by  him,  and  he  has  received  all  the 
longevity  pay  on  that  account  to  which  he  was 
entitled  under  the  acts  of  July  17,  1861  (12  Stat 
L.,  258),  and  March  2,  1867,  chapter  197,  section 
3  (l4  Stat  L.,  516). 

Notiiing  is  now  demanded  as  mere  longevity 
pay.  It  was  conceded  at  the  argument  that  the 
claimant  cannot  recover  anything  unless  the 
statute  is  to  be  interpreted,  as  he  urees,  as  giv- 
ing to  him  the  sums— salwT^  and  alTowances— 
which  he  would  have  received  had  he  entered 
the  regular  Navy  when  he  entered  the  volun- 
teer ifiivjr  and  been  promoted  from  time  to 
time  to  higher  grades  under  the  rules  of  promo- 
tion provided  oy  Revised  Statutes,  sections 
1380,  1458, 1496  and  the  previous  acts  embodied 
therein. 

In  our  opinion  the  act  of  1883  does  not  admit 
of  the  interpretation  thus  presented .    Whatever 
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ambiguity  may  have  existed  on  that  point  in 
the  act  of  1832  was  removed,  we  think,  by  the 
additional  provisions  or  limitations  incorporated 
into  the  act  of  1883,  which  is  the  only  one  we 
are  now  dealing  with. 

The  judicial  decisions  heretofore  made  in 
cases  arising  under  that  act  have  proceeded 
upon  the  ground  that  to  each  officer  of  the  Navy 
there  should  be  credited  in  the  lotvest  grade  hav- 
ing graduated  pay  when  held  by  him  since  last 
entering  the  service  the  actual  time  he  may 
have  jc>remoi/«2y  served  as  an  officer  or  enlisted 
roan  m  the  regular  or  volunteer  Army  or  Navy, 
or  both,  and  tSat  he  should  receive  all  the  bene- 
fits of  such  actual  service  so  credited  in  the 
same  manner  as  though  all  such  service  had 
been  continuous  and  in  the  regular  Navy  in 
mich  lowest  grade  (Rockwell's  Case,  21  C.  Cls. 
R.,  332);  affirmed  on  appeal  (120  U.  S.  R.,  60); 
(Hawkin's  Oase,  19  C.  Cls.  R,  611;  Foster's  Case, 
23  C.  Cls,  R., ). 

In  neither  of  those  cases  was  it  claimed  as  now, 
or  suggested,  that  an  officer  was  entitled  to  any 
additional  money  benefit  by  adding  his  term  of 
service  in  the  lower  grades  not  having  gradu- 
ated pay,  to  his  time  of  service  in  any  and  all 
the  grades  having  g^raduated  pay  subseauent  to 
the  first  held  by  him  since  entering  the  Navy. 

The  effect  of  the  act,  as  interpreted  by  those 
decisions,  and  as  we  understand  it,  is  to  lengthen 
the  time  of  service  in  such  Uywest  grade  having 
graduated  pay,  by  crediting  thereto  all  previous 
service,  for  the  purpose  of  increasing  longevity 
pay  in  that  grade  only.  The  higher  grades  are 
neither  mentioned  nor  referred  to  in  the  act, 
and  are  in  no  way  to  be  considered  with  refer- 
ence to  it 

The  claimant  has  been  in  the  Navy,  volunteer 
and  regular,  since  1864,  in  various  grades,  all 
having  graduated  pay.  He  seeks  to  have  cred- 
ited to  him  all  the  time  of  his  service  in  all  these 
grades  added  together,  and  to  be  allowed  the 
pay,  salary  and  emoluments  which  he  would 
have  been  entitled  to  in  each  of  the  grades 
which  he  might  have  held  had  he  been  regularly 
promoted  and  appointed  ftrom  time  to  time 
under  existing  law. 

If  it  were  possible  to  solve  the  complicated 
problem  of  promotion  which  he  mifht  have  had^ 
mvolving,  as  it  does,  the  promotion  of  many 
other  officers  above  and  below  him  in  rank,  who 
would  in  like  manner  be  affected  by  the  provis- 
ions of  the  statute,  and  whose  promotion,  de- 
p^dent  upon  previous  service  not  proved  in 
this  case,  would  materiaUy  affect  his  own,  we 
are  clearly  of  opinion  that  the  interpretation  of 
the  statute  upon  which  the  claim  is  founded  is 
not  sound  and  cannot  be  adopted.  The  statute 
expressly  provides  that  tne  actual  service 
ttierein  mentioned  and  the  benefits  arising 
therefrom  shall  be  credited  in  but  one  grade^ 
and  that  one  tJie  lowest  grade  held  by  him  hav- 
ing graduated  {Mty  since  last  entering  the  serv- 
ice, while  he  is  seeking  to  obtain  benefits  from 
the  act'  throughout  all  the  different  grades 
which  he  hel^  or  might  have  held,  upon  his 
theory  of  promotion. 

In  our  opinion,  as  before  stated,  the  act  has 
no  reference  to  benefits  derived  from  promo- 
tion to  different  grades,  but  is  confined  in  its 
money  benefits  to  one  grade,  the  lowest  grade 


having  graduated  pay ;  and  that  benefit  can  be 
nothing  else  than  longevity  pay  on  account  of 
length  of  previous  service, 
l^e  petition  must  be  dismissed. 


UNITED  STATES  CIRCCIT  COURT. 

EASTERN  DISTRICT  OF  ARKANSAS. 

CITIZENS'  STREET  RAILWAY  COMPANY 

JONES. 
Decided  March  15,  1888. 

1.  When  a  statate  authoriziDg  a  municipal  corporation  to 
contract  **for  the  purpose  of  providing  street  railroads," 
and  conferring  "  for  the  time  which  may  be  agreed  upon, 
the  exclusive  privilege  of  using  the  streets  and  alleys  of 
such  city  for  such  purpose,"  it  is  the  actual  use  of  the 
streets  for  the  purpose  which  confers  the  exclusive  privi- 
lege, and  the  exclusive  right  to  use  the  same  attaches  only 
when  the  use  or  its  equivalent  begins,  and  the  city  has  no 
power  under  such  a  grant  to  devolve  on  any  contractor  the 
duty  it  owes  to  the  public  of  determining  when  and  on 
what  streets  the  public  convenience  requires  a  line  of  road. 

2.  Where  an  instrument  is  susceptible  of  two  interpretations, 
one  of  which  will  antagonize  the  law  and  render  it  invalid, 
and  the  other  will  harmonize  with  law  and  give  it  validity, 
the  latter  interpretation  will  be  adopted. 

3.  Grants  of  franchises  by  public  corporations  are  to  be 
strictly  construed,  and  no  exclusive  privileges  pass  unless 
by  express  words  or  necessary  implication.* 

In  Equity.  Bill  to  restrain  the  building  of  a 
street  railway  b^  defendant,  plaintiff  claiming 
the  exclusive  privilege  in  the  city  by  virtue  of 
a  contract  with  the  city. 

Caldwell,  J.— The  foundation  of  the  plain- 
tiff's case  is  an  ordinance  of  the  city  of  Pine 
Bluff,  passed  on  the  4th  day  of  February,  1886, 
and  adopted  as  a  contract  on  the  24th  day  of 
March,  1885.  The  pKOvision  of  the  contract  on 
which  the  case  turns  reads  as  follows : 

"That  for  the  purpose  of  providing  for  a 
single-track  street  railway  or  street  railways, 
the  said  party  of  the  first  part  [the  city  of  Pine 
Bluff]  does  hereby  erant  unto  said  party  of  the 
second  part  [John  O'Connell,  Frank  Silverman, 
and  Bam  Fries]  and  their  assigns,  for  the  term 
of  ninety  years  from  the  date  of  this  contract, 
the  right  of  way  on,  over  and  along  the  fbllow- 
ing  streets,  to  wit :  All  of  Barraque  street,  all  of 
Broadway  street,  all  of  Fugate  street,  all  of 
Newton  street,  their  present  and  fbture  limits, 
and  all  other  streets  within  the  present  and 
future  corporate  limits  of  the  city  of  Pine  Bluff, 
as  t^e  parties  of  the  second  part  think  public 
necessities  require,  with  the  exclusive  privilege 
of  using  said  streets  and  said  designated  por- 
tions thereof  for  the  purpose  of  constructing, 
operatinfl^,  maintaining,  and  owning  such  street 
railway  fiiereon." 

The  contract  required  the  construction,  within 
three  years  flrom  its  date,  of  a  railway  over  the 
following  streets:  On  Fugate  from  Broadway 
to  Barraque,  thence  on  Barraque  to  Newton, 
thence  on  Newton  to  Broadway,  and  thence  on 

*Be0pecting  thepower  of  a  State  or  municipality  to  create 
a  monopoly,  see  Stein  v.  Supply  Co-  84  Fed.  Rep.  146,  and 
note ;  iWhont  v.  Railway  Oo.  (Iowa),  88  N.  W.  Rep.,  146. 
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Broadway  to  Fugate ;  but  by  a  later  ordinance 
this  requirement  was  so  modified  that  the  com- 
pany was  only  required  to  build,  within  three 
years,  a  railway  on  Bi^raque  street  for  a  dis- 
tance of%  10  blocks,  and  the  company  is  under 
no  obligation  to  jconstruct  any  more  railroad  in 
the  city  during  the  life  of  the  contract— 90  years. 
The  plaintiff  is  assignee  of  the  contract.  On  the 
9thday  of  August,  1886,  the  city  entered  in  to  a  con- 
tract with  the  defendant,  Wiley  Jones,  whereby 
he  was  authorized  to  build  and  operate  a  street 
railway  on  certain  named  streets  m  the  city,  on 
which  the  plaintiff  has  not  constructed,  and 
does  not  propose  to  construct,  such  a  railway. 
The  object  of  this  suit  is  to  enjoin  the  defendant 
Arom  constructing  or  operating  a  street  railway 
on  the  streets  of  the  city  included  in  his  con- 
tract, upon  the  ground  that  the  plaintiff  under 
its  contract  has  an  exclusive  right  to.  the  use  of 
all  the  streets  of  the  city  for  street  railway  pur- 
poses, and  that  this  exclusive  right  is  not  re- 
stricted to  the  streets  on  which  it  has  constructed 
its  railway,  but  extends  as  well  over  all  the 
streets  of  the  city  upon  which  it  has  not  con- 
structed, and  does  not  propose  to  construct, 
such  railway. 

The  power  granted  to  the  mayor  and  council 
to  contract  on  this  subject,  is.  as  the  act  in  terms 
declares,  "for  the  purpose  or  providing  »  ♦  * 
street  railroads,"  and  it  is  for  that  purpose  they 
are  authorized  to  grant  "for  the  time  which 
may  be  agreed  upon  the  exclusive  privilege  of 
using  the  streets  and  alleys  of  such  city  for  such 
purpose.  *  *  *"  Section  756,  Mansf  Dig.  It 
IB  the  actual  use  of  the  street  for  the  purpose 
that  confers  the  exclusive  privilege.  The  City 
Council  has  not  the  power  to  agree  that  if  the 
contractor  will  build  a  street  railway  on  one 
street  in  the  city  he  shall  be  under  no  obligation 
to  build  on  any  other  street  for  90  years,  and 
that  for  that  period  the  city  shall  not  itself  build 
such  railway  on  any  street  in  the  city,  or  author- 
ize it  to  be  done  by  others,  however  much  the 
fmblic  convenience  and  necessity  may  demand 
t.  The  effect  of  such  a  contract  is  not  to  give 
the  exclusive  privilege  of  using  the  streets  for 
the  purpose  of  constructing  and  operating  a  street 
railway  over  them,  but  it  is  to  give  the  contractor 
the  exclusive  privilege  of  preventing  their  use  for 
that  purpose.  Under  such  an  agreement  the 
the  contractor  occupies  the  position  of  "  the 
dog  in  the  manger."  He  need  not  use  the 
streets  for  a  railway  himself,  and  he  can  prevent 
the  city  and  all  the  world  from  usins^  them  for 
that  purpose,  regardless  of  the  public  wants 
and  necessities.  The  power  and  duty  of  deter- 
mining when  and  on  wnat  streets  the  public  con- 
venience requires  street  railroads  is  devolved 
by  law  on  the  City  Council,  and  that  body  can- 
not refuse  to  discharge  this  function,  or  devolve 
it  on  a  street  car  company,  whose  action  would 
be  controlled  by  its  own,  rather  than  the  public 
interests.  But  this  is  exactly  what  it  is  said  was 
done.  Whether  any  more  than  a  few  hundred 
feet  of  railroad,  on  one  street,  should  be  con- 
structed in  a  populous  and  growing  city  for  a 
period  of  90  years,  is  left  to  the  discretion  of  the 
street  car  company ;  or,  as  it  is  expressed  in  the 
contract,  "  as  tne  parties  of  the  second  part  think 
public  necessities  require."  The  present  com- 
pany affects  to  "think  "  the  public  convenience 
and  necessities  do  not  require  a  street  railway 


on  the  streets  over  which  the  defendant,  by 
authority  of  the  city,  has  constructed  one.  It 
declined  to  build  the  road  itself,  and  seeks  to 

grevent  the  defendant  from  operating  the  one 
e  built  The  City  Council  was  the  proper  tri- 
bunal to  determine  the  public  needs  in  this  mat- 
ter, and,  when  it  did  so,  and  authorized  the  de- 
fendant to  build  his  road  on  streets  not  used  or 
occupied  by  the  plaintiff,  and  which  it  was  under 
no  oDligation  to  so  use  or  occupy,  the  Council 
was  discharing  its  duty  to  the  public,  and  one 
of  its  lawf^il  functions  under  the  law  of  its  crea- 
tion, of  which  it  could  not  divest  itself  by  any 
ordinance  or  contract.  But  it  is  said  that  when 
in  the  opinion  of  the  City  Council  the  public  needs 
require  street  railroads  on  streets  over  which 
the  plaintiff  declines  to  build,  the  city  can  pur- 
chase firom  the  plaintiff  by  condemnation  pro- 
ceeding if  the  price  cannot  otherwise  be  agreed 
upon,  the  privilege  to  build  on  such  streets,  and 
in  this  way  repossess  itself  of  the  right  and  power 
to  meet  the  public  wants  and  necessitiea  The 
plaintiff  is  nustaken  in  supposing  it  could  g^n 
exclusive  dominion  and  authority  over  all  the 
present  and  future  streets  of  the  city,  so  far  as 
relates  to  their  use  for  street  railroads,  without 
building  or  incurring  any  oblifi^tions  to  build 
a  street  railroad  on  them.  The  ikvor  was 
ereater  than  the  City  Council  had  the  power  to 
bestow.  The  right  to  the  exclusive  use  of  a 
street  for  a  street  railway,  under  the  statutes, 
attaches  when  the  use  begins,  or  what  is  equiv- 
alent to  that,  when  it  has  been  stipulated  for, 
and  assured  by  an  obligatory  contract  Here 
there  is  no  such  use,  and  no  such  stipulation  or 
contract  But  the  contract  does  not  give  the 
plaintiff  the  boundless  exclusive  privilege 
claimed.  It  grants  "tiie  exclusive  privilege  of 
using  said  st^ets  and  said  designated  portions 
thereof  for  the  purpose  of  constructing,  operat- 
ing and  maintaining  and  owning  sudi  street 
rauway  thereon."  This  clause  of  the  contract 
must  receive  the  same  construction  as  the  act 
authorizing  the  City  Council  to  make  it  The  ex- 
clusive privilege  is  limited  to  the  streets  used 
"for  the  purpose  of  constructing,  operating, 
maintaining  and  owning  such  street  railway 
thereon."  or  in  other  words,  to  the  streets  on 
which  tne  plaintiff  shall  build  and  operate  a 
street  railway.  This  construction  makes  the 
contract  harmonize  with  the  powers  of  the  City 
Council  under  the  law.  When  an  instrument  is 
susceptible  of  two  interpretations,  and  one  will 
put  it  in  antagonism  to  the  law  and  render  it 
invalid,  and  the  other  will  make  it  harmonise 
with  the  law  and  give  it  validity,  the  latter  in- 
terpretation will  be  adopted.  It  is  also  a  canon 
of  construction  that  grants  of  firancbises  by 
public  corporations  to  individuals  or  private 
corporations  are  to  be  strictly  construed,  and 
no  exclusive  privilege  passes,  unless  it  be 
plainly  confen^  by  express  words  or  neces- 
sary implication.— f^ederal  Reporter, 

<  ^•^  • 

AssBSSiKa  HIS  DAMAaES.— Coufwel  (to  com- 
plainant): "And  what  do  you  consider  the  value 
of  the  boots  that  were  stolen  ftom  you  ?"  Ckm- 
plainant:  "  Let  me  see— they  cost  me  new  sixteen 
and  six,  and  Fve  had  them  soled  and  heeled 
twice,  that  was  five  shillings;  that  makes  one 
pound  one  and  six.  One  pound  one  and  six 
pence,  sir." 
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The  Sunday  Iolvt  in  the  Supreme  Court  of 
the  United  States. 

The  rigid  law  of  the  State  of  Massachasetts, 
which  provides  "Whoever  travels  on  the  Lord's 
day  except  for  necessity  or  charity,  shdll  be 
panished  oy  a  fine  not  exceeding  flO.OO,"  came 
Defore  the  Supreme  Court  of  the  United  States 
in  the  case  of  Bucher  v.  Cheshire  R.  Co.,  de- 
cided March  19,  1886. 

The  plaintiff  in  error  had  brought  an  action 
against  the  railroad  company  for  injuries  sus- 
tained while  traveling  upon  the  road  on  the 
Sabbath  day  in  violation  of  the  law  of  the  State 
of  Massachusetts.  The  plaintiff  had  obtained 
a  verdict  in  the  State  court,  which  was  reversed 
by  the  Supreme  Court  of  Massachusetts,  there- 
upon the  plaintiff  took  a  non-suit  and  brought 
his  action  in  the  Circuit  Court  of  the  United 
States,  which  court  followed  the  ruling  of  the 
State  court  and  dismised  the  action. 

The  State  ruling  was  considered  binding  on 
the  Supreme  Court  of  the  United  States,  be- 
cause Congress  had  provided  that  "The  Taws  of 
the  several  states,  except  where  the  Constitu- 
tior,  treaties  or  statutes  of  the  United  States 
otherwise  require  or  provide,  shall  be  regarded 
as  rules  of  decision  in  trials  at  common  law  in 
the  courts  of  the  United  States,  in  cases  where 
they  apply."  (Revised  Statutes,  par.  721.)  On 
the  main  question  the  Supreme  Court  of  the 
United  States  took  occasion  to  differ  from  the 
Supreme  Court  of  Massachusetts  and  said  **  We 
are  bound  to  say  that  we  do  not  feel  satisfied 
that  upon  any  general  principles  of  law  by 
which  the  courts  tnat  have  adopted  the  common- 
law  system  are  governed,  this  is  a  true  exposi- 
tion of  that  law.  On  the  contrary,  in  the  case 
of  RaiUroad  Co.  v.  Tow-Boat  Co.,  23  How.,  209, 
this  court  had  under  consideration  the  same 
question  which  arose  in  regard  to  the  effect  of  a 
statute  of  Maryland  forbidding  persons  **To 
work  or  do  any  bodily  labor  or  willingly  suffer 
any  of  their  servants  to  do  any  manner  of  labor 
on  the  Lord's  day,  works  of  charity  or  necessity 
excepted,"  and  jprescribing  a  penalty  for  a 
breach  thereof.  It  was  held  by  this  court  that 
where  a  vessel  was  prosecuting  her  voyage  on 
Sunday  and  was  injured  by  piles  negligently 
left  in  the  river,  this  statute,  makine  travelling 
on  Sunday  an  offense  and  punishmg  it  by  a 
penalty,  constituted  no  defense  to  an  action  for 
damages  by  the  veeseL  In  that  case,  however, 
there  had  been  no  decision  of  the  courts  of 
Maryland  holding  that  a  violation  of  the  Sab- 
bath would  constitute  a  defense  to  the  action 
against  the  company  which  had  left  the  piles  in 
the  river. 

In  conclusion,  the  court  said  :  "  We  are  of  the 
opinion  that  the  adjudications  of  the  Supreme 
Court  of  Massachusetts,  holding  that  a  person 
engaged  in  travel  on  the  Sabbath  day  contrary 
to  the  statute  of  the  State,  being  thus  in  the  act 
of  violating  the  criminal  law  of  the  State,  shall 
not  recover  against  a  corpoitttion  upon  whose 
roads  he  travels  for  the  negligence  of  its  ser- 
vants, thereby  established  this  principle  as  a 
local  law  of  that  State,  declaring,  as  they  do,  the 
effect  of  its  statute  in  its  operation  upon  the 
obligation  of  the  carrier  of  passengers." 

'*The  decisions  on  this  suoject  bv  the  Massa- 
chusetts court  are  numerous  enough  and  of  suf- 


ficiently long  standing  to  establish  the  rule  so 
&r  as  they  can  estabush  it,  and  we  think  that 
taken  in  connection  with  the  relation  which 
they  bear  to  the  statute  itself,  though  giving  an 
effect  to  it  which  may  not  meet  the  approval  of 
this  court,  they  nevertheless  determine  the  law 
of  Massacnusetts  on  that  subject" 

Judges  Field  and  Hablan  dissented. 

It  appears  that  in  1887,  after  the  plaintiff  was 
injured,  the  legislature  of  Massachusetts  passed 
a  statute  declaring  that  the  prohibition  against 
travelling  on  the  liOrd^s  day  constituted  no  de- 
fense to  an  action  against  a  common  carrier  of 
passengers  for  any  tort  or  injury  suffered  by  the 

Serson  so  travelling,  but  it  was  held  that  this  act 
id  not  govern  a  case  where  the  injury  had  oc- 
curred before  its  passage,  that  it  was  not  retro- 
active. 

The  rule  of  the  Federal  Supreme  Court,  in  fol- 
lowing the  decisions  of  the  highest  court  of  the 
State  relating  to  some  law  of  a  local  character, 
and  which  may  have  become  established  by 
those  courtfiL  is  usually  conclusive  upon  the  Su- 
preme Cour£  and  always  entitled  to  the  highest 
respect  of  the  Federal  Courts.  M. — Chicago 
Legal  Adviser, 


Any  lawyer  who  has  cross-questioned  wit- 
nesses is  well  enough  aware  how  imperfect  a 
registering  instrument  is  the  human  mind,  or  at 
least  how  imperfectly  one  is  able  to  interpret 
what  is  registered.  It  is  a  remarkable  witness 
and  an  exceedingly  rare  one  whose  memory  is 
genuinely  strong  enough  to  withstand  the  in- 
sinuation of  clever  inquiry  and  suggestion. 
Much  testimony  that  is  obstinately  stuck  to  is 
half  memory  and  half  self-deception  of  a  wit- 
ness who  has  unconsciously  pieced  out  his  re- 
membrances with  more  or  less  invention,  and 
who  is  himself  unable  to  distinguish  between 
the  original  and  tiie  interpolations.— Iri«^  Law 
TKmes, 

When  the  appellant  fails  to  file  his  brief  in 
the  time  allowed  the  judgment  will  be  affirmed. 
— Matthewson  v.  Boyle,  S.  C.  Nov.,  Dec.  28, 
1887;  16  Pac  Rep.,  434. 


THE  COURTS, 


Supreme  Court  of  the  District  of  Columbia. 

IN  EQUITY.— New  Suits. 

July  2. 
11232.   Wilhelmina  Blmnenbarg  v.  Otis  Presbrey  et  al* 
Com.  BoL,  James  H.  Graham. 

11288.  Bettie  W.  Latham,  executrix,  v.  John  R.  Pendleton 

et  al.    For  specific  performance.    Com.  sol.,  James  Lowndes. 

11234.  The  Washinflfton  Beneficial  Endowment  Association 

V.  William  Frederici  et  al.    Interpleader.    Com.  sol.,  I.  L. 

Johnson. 

Julys. 

11285.  Bertha  L.  Robinson,  by  next  fHend,  v.  (George  T. 
Robinson  et  al.  To  sell  real  estate  of  inftuits.  Com.  sols., 
C.  M.  A  H.  S.  Matthews. 

11286.  Calderon  Carlisle,  executor  of  William  Myer,  de> 
ceased,  y.  E.  A.  Newman  et  al.    Review. 

July  6. 

11287.  Ellen  A.  Bnrdine  y.  Manrie  Fletcher,  infitnt,  et  al. 
For  partition.    Com.  sol.,  E.  H.  Thomas. 

July  7. 

11288.  Ward  H.  Lamon  et  al.  y.  Henry  McKee  et  al.,  ex- 
ecutors. I^junotion.  Com.  sols.,  J.  B.  Hoge,  James  Cole- 
man, and  A.  O.  Sibbald. 
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CIRCUIT  COURT.— New  Suits  at  Law. 

July  2. 

28791.  Bettie  W.  Latham,  executrix,  v.  John  R.  Pendleton. 
Notes  and  account.  ^,130.    Plffs  atty,  James  Lowndes. 

28792.  John  H.  Winston  v.  Joseph  8.  Lawrence.    Replevin. 
PlflFs  atty,  J.  McD.  Camngton. 

28793.  Millard  Metiger  et  al.  v.  William  H.  S.  Fridley. 
Notes  and  account,  $214.92.    PUb  atty,  P.  T.  Browning. 

Julys. 

28794.  Thomas  J.  Fisher  &  Co.  v.  Harry  C.  Bowers.    Judg- 
ment of  Justice  Strider,  $88.34.    Plflb  atty,  M.  J.  Colbert. 

28795.  William    Muehleisen    v.    Carl    Roeich.     Account, 
$600.40.    Plffs  attys,  Newton  Sl  Latender. 

July  5. 
28798.  The  Oakdale  Manufacturing  Co.  v.  George  T.  Hilton 
&  Co.    Account,  $210.72.    PUfc  atty,  F.  W.  Jones. 

28797.  William  P.  Wood  v.  Jane  White  et  al.    Appeal. 

28798.  Same  v.  Same.    Appeal. 

28799.  Same  v.  Same.    Appeal. 

28800.  Henry  A.  Jones  v.  Louisa  Kearney.    Judgment  of 
Justice  Buckey,  $100.    Plffe  aUy,  W.  8.  Jackson. 

28801.  Same  v.  Same.    Judgment  of  Justice  Buckey,  $72.58. 
Fiffs  atty.  Same. 

Jnlv  6. 

28802.  Joseph  B.  Bryan  et  al.  y.  Emanuel  Mason.    Judg- 
ment of  Justice  Strider,  $47.10. 

July  7. 

28803.  Francis  A.  Petingale  v.  Abram  F.  Barker.    Notes, 
$2,100.    Plflb  atty,  J.  J.  Johnson. 

28804.  Henry  A.  Jones  v.  Robert  C.  Holtzman.    Account, 
$255.24.    Plflb  atty,  C.  C.  Lancaster. 

28805.  Edward  Lloyd  et  al.  v.  Annie  W.  Fry  et  al.    E;ject- 
ment.    Plffii  atty,  F.  H.  Mackey.  ^ 

28806.  Same  v.  Mercy  M.  Qray  et  al.     E;jectment.    Plin 
atty.  Same. 


Rule  of  Court. 

Rule  20.  *  •  •  •  Hereajter  all  noUoes  vfhich  relate  to 
proceedings  in  the  Supreme  Court  of  the  District  of  Oolumbia, 
the  publioati'm  of  toMoh  it  required  by  law  or  by  rtUee  of 
Oourty  or  by  any  order  of  Oourt.  ihall  be  published  in  Thb 
Washington  Law  Reporter,  during  the  Hme  required  by 
law,  %n  addiHon  to  any  other  papers  which  may  be  specially 
ordered  or  which  may  be  selected  by  the  parties. 


£egal  Notices. 


CHANCERY  SALE   OF  VALUABLE  REAL  ESTATE.  FRONnNG 
ONE  HUNDRED  AND  SIXTY^iVE  FEET  ON  THE  WEST  SIDE 
OF  VERMONT  AVENUE.  AND  IMPROVED  BY  A  MAGNIFICENT 
RESIDENCE,  KNOWN  AS  NO.  1120  VERMONT  AVENUE.  NEAR 
THOMAS  CIRCLE. 
By  virtue  of  a  degrree  of  the  Supreme  Court  of  the  District 
of  Columbia,  paaeed  on  the  27th  day  of  June,  1888,  in  Eqaity 
Cause  No.  10783,  of  C.  D.  Fowler,  administrator,  and  others 
against  (George  Taylor  and  others,  we  will,  in  fh>nt  of  said 
premises,  on  FRIDAY,  the  TWENTE3TH  DAY  OF  JULY. 
1888,  at  FIVE  O'CLOCK,  P.  M.,  seU  at  public  auction,  to  the 
highest  bidder,  all  the  ri^ht.  title  and  interest  of  thevodd 
George  Taylor  u&  and  to  tne  following  described  real  estate, 
to  wit:  Lots  numbered  AK>m  forty-hine  (49)  to  sixty  (60),  both 
inclusive,  and  the  south  fifteen  ^  (16.41)  feet  fW>nt  on  Ver- 
mont avenue  of  lot  numbered  forty-eight  (48),  bv  the  roll 
depth  thereof,  all  in  the  said  George  Taylor's  subdivision  of 
part  of  square  numbered  two  hundred  and  fourteen  (214),  on 
the  plat  or  plan  of  the  City  of  Washington,  in  the  District  of 
Columbia,  as  per  plat  recorded  in  Liber  W.  B.  M.,  folio  185, 
of  the  records  of  the  Surveyor's  office,  D.  C.  being  the  prop- 
erty now  occupied  by  the  said  Taylor,  on  the  west  side  of 
Vermont  avenue,  opposite  "  The  Portland  Flats." 

Said  sale  will  be  made  subject  to  a  daed  of  trust  made  by 
said  George  Taylor  and  wife  to  R.  W.  Tyler  and  R.  Q.  Rather- 
ford,  of  record  m  the  land  records  of  said  District  in  Lfber 
No.  1186,  at  folio  47  et  seq.  The  following  notes  secured  by 
said  trust  remain  unpaid,  to  wit:  One  principal  note  for 
sixty  thousand  dollars  (|60,000),  which  matures  on  the  23d 
day  of  July.  1888,  and  two  notes  for  interest  on  the  note  first 
above  mentionea.  each  for  the  sum  of  eighteen  hundred  dol- 
lars, one  of  whicn  matured  on  the  23d  day  of  January,  188S, 
and  the  other  will  mature  on  the  28d  day  of  July,  1888. 

Terms  of  sale :  One-third  (%)  of  the  purchase  money  cash 
in  hand,  and  the  neeidne  in  two  equal  installments  on  a 
credit  of  one  and  two  vears  respectively  fh>m  the  day  of  sale, 
and  the  purchaser  will  be  required  to  give  his  notes  for  the 
deferred  installments  of  purchase  money,  bearing  date  the 
d%y  of  sale,  due  in  one  ana  two  years  respectively  uierealier, 

with  interest  at  6  per  cent.  fh>m  date  until  paid,  payable 
.  ^  J.     -^  .«-- ^jj^ 

ap- 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  9th  day  of  July,  1888. 
Saul  S.  Henkle,  Trustee, 

William  J.  Murttgh,  ^o.  11196.    Equity  Docket  28. 

George  B.  Wilson  et  al.  . 

On  motion  of  the  plaintiff,  by  Mr.  William  J.  MiUer.  his 
solicitor,  it  is  ordered  that  the  defendants,  Wilmer  S.  Shepherd 
and  Alexander  R.  Shepherd,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
dajrs  after  this  day ;  otherwi<9e  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

The  object  of  this  suit  is  to  have  a  deed  of  trust  fh>m  said 
defendants,  Oeorge  B.  Wilson  and  wife,  to  said  defendant, 
Wilmer  S.  Shepberd,  to  secure  the  payment  of  certain  prom- 
issory notes  to  defendant.  Alexander  R.  Shepherd,  declared 
paid  and  satisfied,  and  for  the  appointment  of  a  trustee  in 
place  of  said  William  S.  Shepherd,  to  release  and  discharge 
said  deed  of  trust.  And  also  the  object  of  said  suit  is  to  cor- 
rect errors  in  the  recording  of  deeds  f)rom  said  George  B. 
Wilson  and  wife  to  said  wilmer  S.  Shepherd,  and  also  the 
recording  of  the  deeds  f)rom  defendants,  George  M.  Robe- 
son and  wife  and  Brainard  H.  Warner  and  wife  to  said 
plaintiff,  Saul  S.  Henkle. 

By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mrios,  Clerk,  &o. 

28  By  M.  A.  CukMOY.  Ass*t  aerk. 


7  HIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained fW>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  lerm  for  Orphans'  Court  business.  Letters 
Testaments^  on  the  personal  estate  of  Charles  Hartel* 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deoeasediare 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  June  next : 
they  may  otherwise  by  law  be  excluded  ttom  all  benefit  or 
the  said  estate. 

Given  under  my  hand  this  28th  day  of  June,  1888. 

EMIUB  HARTEL,  Ex'x,  814  C  St.  s.  e. 

28    No.  8182.    Ad.  D.14.    Saml.  C.  Hills,  Proctor. 


semi-annually,  and  to  give  such  security  fbr  the  n^yme 
thereof  as  may  be  satisfiustory  to  the  undersignel  or  a. 

E roved  by  the  court:  or  the  purchaser  may  pay  sU  cash,  at 
is  option.    A  deposit  of  8500  will  be  required  on  the  6aj  of 
sale,  and  the  purchaser  will  be  required  to  f^y  comply  with 
the  terms  of  sale  within  ten  days  thereafter,  or  the  property 
will  be  resold  at  his  risk  and  costs. 
All  conveyancing  at  purchaser's  cost. 

WILLIAM  TAYLOE  SNYDER, 
Trustee, 
Corcoran  Building. 
CHARLES  C.  COLE, 
Trustee, 
28  Fendall  Building. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Mabel  Howdi  «t  al. ) 

V.  }  In  Equity.    10717. 

Samuel  G.  Mulr.  ) 
It  is.  by  the  Court,  this  12th  day  of  June,  A.  D.  1888,  ordered 
that  the  offer  to  purchase  the  real  estate  in  said  case  men- 
tioned, made  by  Alfred  Richards,  and  reported  by  L.  Oabel] 
Williamson,  Trustee,  be,  and  the  same  is  hereby,  ratified  and 
confirmed,  unless  cause  to  the  contrary  thereof  be  shown  <m 
or  before  the  18th  day  of  July,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Washing- 
ton Law  Reporter  once  a  week  for  three  suooesslve  weeks 
before  the  13th  day  of  July,  A.  D.  1888. 
The  report  states  the  amount  offered  to  be  $2,800. 

E.  F.  BINGHAM.  Chief  Justice. 
A  true  oopy.    Test :  •     R.  J.  Mbios,  Clerk. 

24 By  H.  W.  HoDoas,  Asst  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

June  14th,  1888. 

In  the  case  of  Anthony  Lulley,  Administrator  of  Eariflt 

Lulley,  deceased,    the  Administrator   aforesaid  has,  with 

the  approval  of  the  Court,  appointed  Friday,  the  6th  day  of 


when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  les(fecies)  or  a  resulue  are  hereby  notified 
to  attend  in  person  or  oy  agent  or  attorney  duly  aothoriied, 
with  their  claims  against  the  estate  properb-  vouched  ; 
otherwise  the  Administrator  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  ccwy  of  this  order  be  published  once  a  we^  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day* 

I^st:  DORSBY  OLAGETT.  Register  of  Wills. 

26    No.  2706.    Ad.  D.  13.    A.  B.  Duvall,  Prootor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  7th  day  of  July,  1888. 
Augustas  W.  Daily) 

V.  V  No.  line.    Docket  28. 

RacMDaHy.      I 
On  motion  of  the  plaintiff,  by  Mr.  Wiswall,  his  solicitor, 
H  is  ordered  that  the  defendant  canse  her  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day ;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  de&nli. 
The  object  of  this  suit  is  divorce  for  desertion  and  adultery. 
By  the  Court  W.  S.  COX,  Justice,  &c. 

True  copy.    Ttest :  R.  J.  Meios,  Clerk,  Ac. 

»  By  M.  A.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  eth  day  of  July,  1888. 
Arthur  Herbert  et  al. 


o.    11212.      Eq. 
Docket  28. 


John  Sibley.  Anthony  Brenner,  Trustee. ) 

On  moUon  of  the  plaintifls,  by  Mr.  John  Ridout,  their 
solicitor,  it  is  ordered  that  the  defendant,  Anthony  Brenner, 
Trsstee,  canse  his  appearance  to  be  entered  herein  on  or  be- 
Ibre  the  firat  rule-day  occurring  forty  days  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  ae- 
fknlt. 

The  object  of  this  suit  is  to  obtain  the  appointment  of  a 
tnistee  in  place  of  said  Anthony  Brenner,  under  a  deed  of 
trust  recorded  in  Liber  N.  C.  T.  57,  folio  147,  of  the  land  rec- 
ords of  the  District  of  Columbia. 

By  the  Court.  W.  8.  COX,  Justice,  Ac. 

Tme  copy.    Test :  R.  J.  Mbigs,  Clerk,  &c. 

28  By  H.  W.  Hodobs,  Ass*t  Clerk. 


m  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  July,  1888. 
George  W.  Smith) 

V.  {No.  11162.    Eq.  Docket 28. 

Mary  E.  Smith.  ) 
On  motion  of  the  plaintifT. -by  Mr.  A.  B.  Williams,  his 
solicitor,  it  is  ordered  that  the  defendant,  Mary  E.  Smith,  cause 
her  appearance  to  ,be  entered  herein  on  or  before  the  first 
rale-day  occnrrins  forty  days  after  this  day ;  otherwise  the 
canse  will  be  proceeded  with  as  in  case  of  deflEtult. 

The  object  of  this  suit  is  to  procure  a  decree  of  divorce 
from  the  bond  of  matrimony  on  the  ground  of  the  desertion 
of  the  plaintiff  by  the  defendant. 
By  the  ConrU  W.  8.  COX.  Justice,  Sec. 

True  copy.    Test :  B,  J.  Msigs,  Clerk,  &c. 

28  By  M.  A.  Cijihcy,  Ass^t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  July,  1888. 
Jamas  Edward  Oreen  et  al. ) 

V.  [No.  11187.    Docket  28. 

Sarah  J.  Kennedy  et  al.    ) 

On  motion  of  the  complainants,  by  Mr.  Thomas  M.  Fields, 
their  aolicitor.  it  is  ordered  that  the  respondents,  Annie  E. 
BidweH.  John  Bidwell,  6uy  R.  Kennedy,  Joseph  J.  E.  Kennedy,  and 
Cora  W.  Kennedy  (for  whom  summonses  have  been  issued  and 
duly  returned  "  not  to  be  found  "),  cause  their  appearance  to 
be  entered  herein  on  or  before  the  first  rule-day  occurring 
forty  days  after  this  day:  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  c<ise  of  default. 

The  object  of  this  suit  is  to  execute  trusts  created  by  deed 
recorded  in  Liber  986,  folio  354.  et  weq.  one  of  the  land  records 
of  the  District  of  Columbia,  by  appointment  of  a  trustee, 
sale  of  property,  statement  of  accounts,  Ac. 

By  the  Court.  E.  F.  BINQHAM,  Chief  Justice,  &c. 

True  copy.    Test :  R,  J.  Meios,  Clerk,  Ac. 

28  By  M.  a.  Clancy.  Ass*t  Clerk. 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  firom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holdine  a  Special  Terra  for  Orphans*  Court  business, 
Letiers  Temmentary  on  the  personal  estate  of  Clementina 
Pteasonton,  late  of  the  District  of  Columbia,  deceased. 

Ail  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  of  July  next ; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  B^d  estate. 

Qiven  under  my  hand  this  6th  day  of  July,  1888. 

LAUTIA  PLEASOirrON,  Ex'x,  1341  L  St.  n.  w. 
Frank  W.  Hackett,  Jno.  F.  Ennis,  Proctors. 

28    No.  3148.    Ad.D.14. 


tt%a\  Noticeo. 


THI3  IS  TO  GIVE  NOTICE. 

That  the  subscril>er,  of  the  District  of  Columbia,  has  ob- 
tained ftY>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  Ludolph 
Friederich,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on .  or  before  the  26th  day  of  May 
next ;  they  may  otherwise  by  law  be  excluded  ftt>m  all  bene- 
fit of  the  said  estate. 

Qiven  under  my  hand  this  28th  day  of  May,  1888. 

MARY  E.  MILLS,  Adm'x  c.  t.  a.,  617  12th  St.  n.  e. 

28    No.  3071.    Ad.  D.  14.    Irving  WiUiamson,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentcury  on  the  personal  estate  of  David  Dreynits,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  6th  day  of  July  next : 
they  may  otherwise  by  law  l>e  excluded  from  aU  benefit  of 
the  said  estate. 

Given  under  my  hand  this  6th  day  of  July,  1888. 

BABETTE  DREYFU8S,  Ex'x,  8292  M  St.  n.  w. 

28    No.  3141.    Ad.D.14.    L  W.  Nordlinger,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  10th  day  of  July.  1888. 

Amanda  Winfree  ) 

v.  }  No.  11147.    Eq.  Docket  28. 

Hannibal  Winfree. ) 

On  motion  of  the  plaintiff,  by  Mr.  William  C.  Martin,  her 
solicitor,  it  is  ordered  that  the  defendant  causes  his  appear- 
ance to  be  entered  herein  on  or  before  the  first  rule-day 
occurring  forty  days  after  this  day :  otherwise  the  cause  will 
be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  dissolve  the  marital  relations 
existing  between  the  parties  hereto;  and  flirther,  that  the 
said  plaintiff  may  have  the  care  and  custody  of  their  child. 
The  ground  for  said  dissolution  of  said  bond  of  matrimony 
is  wiilitd  desertion  and  abandonment. 

By  the  Court.  £.  F.  Binoham,  Chief  Justice,  Ac. 

True  copy.    Test:  R.  J.  Meios,  Clerk,  &c. 

28 By  M.  A.  Clancy.  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  July,  A.  D.  1888. 

Charles  Baker  ) 

V.  y  No.  11 193.    Docket  28. 

Mary  Ann  Baker.) 

On  motion  of  the  plaintiff,  by  Mr.  Fred.  W.  Jones,  his  so- 
licitor, it  is  ordered  that  tne  defendant,  Mary  Ann  Baker, 
cause  her  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day,  occurring  forty  days  after  this  day :  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Rbportbr  and  the  Wcuhington  Critic  once  a 
week  for  three  successive  weeks  before  said  rule-dav. 

The  object  of  this  suit  is  for  divorce  fh>m  the  bonds  of 
matrimony,  on  the  ground  of  willful  desertion  and  abandon- 
ment by  the  dfcfendant  of  the  plaintiff  for  the  f^  uninter- 
rupted space  of  two  years. 

By  the  Court.  W.  S.  COX,  Justice,  &c. 

True  copy.    Test:  R.  J.  Mbios,  Clerk. 

28  .  By  M.  A.  Ci-ANCY,  Aas't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holdings  Special  Term  for  Orphans* Court  Business. 

July  11th,  1888. 

In  the  matter  of  the  Estate  of  Robert  Moore,  late  of  Wash- 
ington. D.  C„  deceased. 

Apphcation  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  of  Administration  c.  t.  a.  on  the  Estate  of 
the  said  deceased  has  this  day  been  made  by  A.  P.  Lacy* 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  8d  day  of  August  next,  at  1  o'clock 
p.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  of  Administration  c. 
t.  a.  on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  bo  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rbpobtbb  previous  to 

the  said  day.  ,    ^, 

By  the  Court.  CHARLES  P.  JAMES,  Justice. 

28   Test :  DORSEY  CLAGETT,  Register  of  Wills. 
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THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Ck>urt  of  the  District  of  Colum- 
bia, holding  a  Specuu  Term  for  Orphans'  Court  biisiness. 
Letters  Testamentary  on  the  personal  estate  of  Lavinla  Black, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  day  of  June  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  26th  day  of  June,  1888. 

ROBERT  P.  YEATMAN.  Ex'r,  1018  VA  st.  s.  w. 

27    No.  8133.    Ad.  D.  14.    J.  J.  Darlington,  Proctor. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
Uvtned  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
of  Administration  on  the  personal  estate  of  Virginia  Burnett, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  havins  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  samn,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  25th  day  of  June 
next ;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  25th  day  of  June,  1888. 

LOUISE  M.  KEITH.  Adm'x. 
Berleith,  Georgetown  Heights. 

27  No.  8184.    Ad.  D.  14.    Geoiige  Earle,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  frt>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  Jane  Clark,  late  of 
the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  beiore  the  2d  day  of  July 
next ;  they  may  otherwise  by  law  be  excluded  ftrom  all  benefit 
of  the  said  estate. 

Given  under  our  hands  this  2d  day  of  July,  1888. 

JESSE  H.  WILSON, 
GUY  CARLTON, 

Executors, 

28  No.  3127.    Ad.  D.  14. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  ot 
Columbia,  holding  a  Special  Term  for  Orphans'  Court  busi- 
ness. Letters  Testamentarvon  the  personal  estate  of  Jonathan 
Klrl(wood,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  5th  day  of  July 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  July,  1888. 

THOMAS  McGILL,  Ex'r,  1107  E  st.  n.  w. 

28    No.  8062.    Ad.  D.  14.    John  Ridout,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  William  H. 
Beroman,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  29th  day  of  June 
next;  they  may  otherwise  by  law  be  excluded  ft^m  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  29th  day  of  June,  1888. 

MARY  O.  BERGMAN,  Ex'x,  1261  6th  st.  n  w. 
_28    No.  8131.    Ad.D.  14.    A.  C.  Richards,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  firom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentanr,  on  the  personal  estate  of  Angela  or 
Angelina  Gatto,  late  of^the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  of  July  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  6th  day  of  July,  1888. 

PAUL  BONAVIRES,  Ex'r,  1202  Pa.  ave.  n.  w. 

28    Francis  Toumey,  Proctor. 


£egal  S7otic(s. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

July  6th,  1888. 

In  the  case  of  John  M.  Mitehell,  Administrator  of  Hennr 
Striker,  deceased,  the  Administrator  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  27th  day 
of  July,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Administrator  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day.  

Test :  DOBSEY  CLAGETT,  Register  of  Wills. 

28    No.  2768.    Ad.  D.  IS.    Leon  Tobriner,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

H<ridfjig  a  Special  Term  for  Orphans'  Court  Business. 

July  6th,  1888. 

In  the  case  of  Arthur  T.  Brice,  Administrator  of  Arthur 
Shaaff,  deceased,  the  Administrator  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  27th 
day  of  July,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  makinf 
payment  and  distribution  under  the  Court's  direction  and 
control ;  when  and  where  all  creditors  and  persons  entiUed  to 
distributive  shares  (or  legacies}  or  a  residue  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Administrator  will  take  the  benefit  of 
the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  law  Reporter  previous  to 
the  said  day. 

Test.  DORSEY  CLAGETT,  Register  of  WUls. 

28    No.  7676  Old  Series.    Ad.  D.  7. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  6th  day  of  July,  1888. 

Emma  Johnson.   ) 

v.  y  No.  11119.    Eq.  Docket  28. 

John  H.  Cook  et  al. ) 

On  motion  of  the  plaintiff,  by  Mr.  Frank  T.  Browning, 
her  solicitor,  it  is  ordered  that  the  defendants,  WHHan  M. 
Cook,  Joseph  T.  Settle,  and  John  H.  Cook,  cause  their  appear- 
ance to  be  entered  herein  on  or  before  the  first  mie-dav 
occurring  forty  days  after  this  day ;  oUierwise  the  cause  will 
beproceeded  with  as  in  case  of  default. 

The  obiect  of  this  suit  Is  to  have  the  deed  of  trust  dated 
on  the  8d  day  of  June.  1872,  and  recorded  in  Liber jB81,  fblio 
164,  released.  The  said  deed  having  been  given  by  Emma 
Johnson  and  her  husband  to  John  H.  Cook,  senior,  Trastee. 
now  deceased,  to  secure  defendant  Settle  in  the  pavment  or 
$250.00.  It  being  claimed  that  said  indebtedness  has  been 
paid. 

By  the  Court.  W.  S.  COX.  JnsUce,  Ac 

True  copy.    Test:  R.  J.  Mbios,  Clerk,  Ac. 

28  By  M.  A.  Clancy,  A8s*t  Clerk. 


No.  11183.    Docket  28. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 
The  5th  day  of  July,  1888. 
Lewis  W.Hollinbergeretal.j 
William  Cowell  et  al.       ] 

On  motion  of  the  plaintiffb,  by  Messrs.  McGrew  Sl  Small, 
their  solicitors,  it  is  ordered  that  the  defendants,  WHUam  W. 
Cowell,  William  Makepeace,  EbenezerC.  Millett.  Parthenia  Oorant, 
Phebe  Morrill,  Mary  Walker,  tr..  Mary  Walker. Jr.,  Sodafy  for  In- 
crease  of  the  Ministry,  Sarah  B.  Wild,  Sarah  E.  Millett.  EHza  H. 
Smith,  Mary  T.  Derby,  and  Lucretia  Townsend,  cause  their  ap- 
pearance to  be  entered  her^n  on  or  before  the  first  rule-day 
occurring  forty  days  after  this  day :  otherwise  the  cause  wiU 
be  proceeded  with  as  in  case  of  demult. 

The  obiect  of  this  suit  is  to  remove  cloud  on  title  to  lots  68 
and  69  Groff 's  subdivision,  square  867,  and  lots  84,  S7,  38, 
39, 40. 41, 42,  43,  44,  and  45,  of  Linvi]Ies<^  subdivision,  square 
8S7. 

By  the  Court.  W.  8.  COX,  Justice,  Ac. 

Trueoopy.   Test:  R.  J.  Mkos,  Clerk,  Ac 

28  By  M.  A.  Clakct,  Asst  Clerk. 
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£egal  Notirte. 


Tins  IS  TO  OTVS  NOTICE. 

That  Vhe  sabscriber,  of  the  District  of  Ck>liunbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Administra^n  c.  t.  a.  on  the  personal  estate  of  John 
Oeurisger,  late  of  the  District  of  Columbia,  deceased. 

All  persons  haying  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27Ui  day  of  June 
next:  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  June,  1888. 
PAUL  O.  BACH8CHMID,  Adm'r  c.  t.  a..  820  8  st.  n.  w. 

27    No.a061.  Ad.D.  14.   Kennedy  &Shellaoarger,Procton. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Caftherint  Wilson,  Guardian,       ] 
CttherliieMlllef.  Otherwise  known  [no.  11078.    Equity. 
as  and  called  Daisy  Miller  et  al.     J 

Edward  A.  Newman,  the  Trustee  appointed  herein,  having 
reported  the  sales  of  tne  following  described  real  estate  nitu- 
ste  in  the  city  of  Washington  and  District  of  Columbia, 
to  wit,  lot  numoered  36  in  the  recorded  subdivie^ion  of  origi- 
nal lots  15, 16, 17, 18,  and  19,  in  square  numbered  2U4,  fronting 
20  feet  on  the  west  side  of  14th  street  west,  between  U  and  V 
streets  north,  and  running  back  188  feet  6  inches  to  an  alley, 
unimproved,  containing  2.770  square  feet,  at  and  for  the 
sum  of  one  doUar  and  fifty-two  cents  per  square  foot. 
amounting  to  Sl,210.40,  to  Richard  T.  Pettit,  and  aM  that 
part  of  lot  numbered  16,  in  square  numbered  Soi,  i>iiu«»u>  in 
aaid  city  and  District,  beginning  for  said  part  at  the  north- 
eastern comer  of  said  lot  and  running  thenoe  aouth  130  feet, 
thence  west  16  feet  4%  Inches,  thence  north  130  feet,  thence 
east  16  feet  4>^  inches  to  the  beginning,  improved  by  a  two- 
story  frame  house,  to  Charles  F.  F.  Rosenthal,  at  ana  for  the 
smn  of  $1,325.00,  it  is,  therefore  this  20th  day  of  June,  1888, 
ordezed  that  said  sales  be  finally  ratified  and  confirmed,  un- 
less cause  to  the  contrary  be  shown  or  before  the  30th  day  of 
July,  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
iofiion  Law  Reporter  once  a  week  for  three  successive  weeks 
before  said  last-mentioned  date. 

The  said  sales  aggregate  $5,536.40. 

W.  8.  COX,  J. 

A  true  copy.    Test :  R.  J.  Msioe,  Clerk. 

27 By  M.  A.  Clawcy,  Ass*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

June  26th,  1888. 

In  the  case  of  Charles  H.  Trunnel,  Executor  of  Catharine 
HeHs  or  Hess,  deceased,  the  Executor  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  20th  day  of 
Jaly,  A.  D.  1888.  at  1  o'clock  p.  m.,  for  making  payment  and 
distribution  under  the  Court's  direction  and  control,  when  and 
where  all  creditors  and  peisons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properly  vouched ;  otnerwise  the 
Executor  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Teat :                    DORSEY  CLAQETT,  Register  of  Wills. 
.27    No.  2778.    Ad.  D.  18. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Sitting  in  Equity. 
June  27, 1888. 
Zacharlah  Coleman )  • 

V.  {10949.    Eq.  Doc.  27. 

Ahraham  Gibson.  ) 
Walter  B.  Williams,  Trustee,  having  reported  to  the  Court 
the  sale  of  sub-lot  53,  in  J.  W.  Jones' subdivision  of  square 
546,  as  the  same  is  recorded  in  Liber  N-K.,  folio  267,  of  the 
records  of  the  Surveyor's  office  of  the  District  of  Columbia, 
snder  the  terms  of  sale  as  set  forth  under  a  decree  rendered 
in  this  salt  on  the  28d  of  March,  1888,  and  it  farther  appear- 
ing fkom  said  report  that  Charles  Ford  became  the  pur- 
chaser of  said  property,  at  public  auction,  for  the  sum  of 
$M0.0O,  it  is,  by  the  Court,  this  27th  day  of  June,  ordered  and 
decreed  that  the  said  sale  be  ratified  and  confirmed,  unless 
cause  to  the  contrary  thereof  be  shown  on  or  before  the  27th 
day  of  July,  1888. 
Providea  a  copy  of  this  order  be  published  in  the  Wash- 
rton  Law  Reporter  once  a  week  for  three  successive  weeks 
ilGTt  said  27th  day  of  July,  1888. 

W.  8.  COX,  J. 
A  true  copy.    Test :  R.  J.  Mrigs,  Clerk, 

26  By  M.  A.  Clancy,  Ass't  Clerk. 


inslo: 
befor 


Cegal  Notices. 


THI3  18  TO  GIVE  NOTICE. 

That  the  subscriber  has  obtained  fVom  the  Orphans'  Court 
of  Baltimore  City  Letters  of  Administration  on  the  estate  of 
WilHam  S.  WhItaley.  junior,  late  of  said  dty.  deceased. 

All  persons  having  claims  against  said  deceased  are  hereby 
warned  to  exhibit  the  same,  with  the  vouchers  thereof,  to 
the  subscriber,  on  or  before  the  80th  day  of  December 
next :  they  may  otherwise  by  law  be  excluded  fVom  all  bene- 
fit or  said  estate.  All  persons  indebted  to  said  estate  are 
requested  to  make  immediate  payment. 

Given  under  my  hand  this  27th  day  of  June,  1888. 

27  J.  HOLMES  WHITELEY,  Adm'r. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  in  Equity. 
Perry  Matthews  etal.' 


Emellne  Williams  et 


al.) 

...r- 


No.  10664. 


Julius  Maedel,  the  Trustee  appointed  by  the  decree  of 
oo^^  'n  this  cnn«ip  to  sell  the  property  involved  therein, 
beaii^  the  i>uulh  100  fe^t  of  lot  43  of  S.  S.  Loomis'  recorded 
subdivision  of  lots  in  souare  69,  in  the  city  of  Washington, 
D.  C,  having  reported  l)iat  he  has  sold  the  said  property  to 
Thomas  M.  Burt,  at  private  sale,  for  the  sum  of  eleven  hun- 
dred and  twenty  dollars  and  twenty  cents  (11,120.20).  and 
suhjict  to  all  t;ixe^  and  the  olaim  of  Wm.  L.  Bramhalrs in- 
ter liat  the  purchaser  has  complied 
wiui  Uic  wiuib  oi  i»Ju,  lb  id,  this  14th  day  of  June^  A.  D. 
1888,  ordered  that  said  sale  be,  and  the  same  hereby  is,  rati- 
fied and  confirmed,  unless  cause  to  the  contrary  be  shown 
on  or  before  the  14tn  day  of  July,  A.  D.  1888. 

CHARLES  P.  JAMES.  J. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  successive  weeks  in  the  Washington  Law  Reporter  be- 
fore said  14th  day  of  July,  A.  D.  1888. 

CHARLES  P.  JAMES,  J. 

A  true  copy.    Test :  R.  J.  Mmos,  Clerk. 

26  By  M.  A.  Clancy,  Ass't  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained fY-om  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business,  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  Wllhelm 
Mueller,  late  of  the  District  of  Columbis..  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  June  next ; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  18th  day  of  June,  1888. 

CHARLES  MUELLER,  Adm'r  c.  t.  a.,  3029  M  st.  n.  w. 

26    No.  3114.    Ad.  D.  14.    W.  K.  Duhamel,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans' Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Thomas  A.  Newman, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  ag&inst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  June 
next;  they  may  otherwise  by  law  be  excluded  fh>m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  June,  1888. 

T.  ALBERT  NEWMAN,  Ex'r,  3136  Bridge  st. 

27    No.  3092.    Ad.  D.  14.    J.  J.  Waters,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

June  29th,  1888. 

In  the  matter  of  the  Estate  of  Mary  A.  Taylor,  late  of  the 
city  of  Washington,  District  of  Columbia,  deceased. 

Application  for  Letters  of  Administratioll  on  the  Estate  of 
the  said  deceased  has  this  day  been  made  by  Orlando  B. 
Willcox,  of  Washington,  D.  C. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  20th  day  of  July  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

27       Test:  DORSEY  CLAGETT,  Register  of  Wills. 
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THIS  18  TO  GIVE  NOTICE. 

That  the  subwribers,  of  the  District  of  Columbia,  have 
obtained  fh>m  the  Sapreme  Coort  of  the  District  of  Oolnmbla, 
holding  a  Special  Term  for  Orphans*  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  Arianna  J.  Lyiet,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  21st  day  of  May 
next ;  they  may  otherwise  by  law  be  excluded  fVom  all  bene- 
fit of  the  said  estate. 

Qiven  under  our  hands  this  21st  day  of  May.  1888. 

ELEANOR  A.  MAGRUDER, 
ARIANNA  E.  WARD, 

Executrices. 

26    No.  8019.    Ad.D.  14.    J.  J.  Waters.  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Mary.S.Naylor   ) 

V.  (in  Equity.    No.  9827.    Doc.  24. 

Henry  Naylor  et  al.  ) 
It  Lb,  this  26th  day  of  June,  A.  D.  1888,  ordered  that  the 
sale  reported  by  the  Trustees  in  the  above-entitled  cause,  in 
their  report  this  day  filed,  be,  and  the  same  are  severally 
hereby,  ratified  and  confirmed,  unless  cause  to  the  contrary  be 
shown  on  or  belbre  July  26th,  1888. 

Provided  a  copy  of  this  order  be  published  fn  the  Wash- 
ington Law  Reporter  once  a  week  for  three  successive  weeks 
pnor  to  said  date  last  mentioned. 

W.  8.  COX,  J. 
A  true  copy.    Test :  R.  J.  Meios,  Clerk. 

26  By  M.  A.  Clancy.  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Jamet  E.  Young 


Cecelia  F.  Young  et 


J 


No.  10769.    In  Equity. 


James  8.  Edwards  and  Westel  Willonghby,  the  Trustees 
appointed  herein  to  make  sales  of  the  real  estate  and  prem- 
ises in  this  cause  decreed  to  be  sold,  having  reported  that 
they  have  made  sales  of  all  of  said  real  estate  and  premises, 
which  sales  are  particularly  and  in  detail  set  forth  in  said  re- 
port, it  is,  this  21st  day  of  June,  A.  D.  1888,  ordered,  adjudged, 
and  decreed  that  said  sales  will  be  approved  and  confirmed 
on  Monday,  the  23d  day  of  July  next,  unless  cause  to  the  con- 
trary be  shown  before  that  day. 

Provided  a  copy  of  this  order  be  published  onoe  a  week  for 
three  successive  weeks  before  said  last-mentioned  day  in  the 
Washington  Law  Reporter,  printed  and  published  in  the 
city  of  Washington,  Dtstrict  of  Columbia. 

The  report  states  that  the  aggregate  of  the  sales  amounts 
to  the  sum  of  seventeen  thousand  Tour  hundred  and  thirty< 
four  dollars  and  sixty  cents  (117,434.60). 

CHAIILES  P.  JAME8,  Justice. 

A  true  copy.    Test :  R.  J.  Mmos.  Clerk. 

26  By  H.  W.  HoooBB,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a8pecial  Term  for  Orphans'  Court  Business. 

June  22d,  1888. 

In  the  case  of  Cecelia  F.  Young.  Administratrix  of  Robert  W. 
Young,  deceased,  the  Administratrix  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday  t  the  20th  day  of  July, 
A.D.  1888,  at  11  o'clock  a.  m.,  for  making  pasrment  and  distri- 
bution, under  the  Court's  direction  and  control,  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in  pei^ 
son  or  oy  agent  or  attorney  duly  authorized,  with  their  chums 
against  the  estate  properly  vouched ;  otherwise  the  Admin- 
Mratrix  will  take  tne  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  m  the  Washington  Law  Reporter  previous  to 
the  said  day.  

Test :  DORSET  CLAOETT,  Register  of  WiUs. 

26    No.  2898.    Ad.  D.  18.    Edwards  Sl  Barnard,  Proctors. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  DLstrlot  of  Columbia,  hath 
obtained  flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Spedal  Term  for  Orphans'  Court  business.  Letters 
Testamenti^  on  the  persons!  estate  of  William  Henery,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  21st  day  of  June 
next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  21st  day  of  June,  1888. 

8ARAH  HENERY,  Ex'x,  466  F  st.  s.  w. 

26    No.  8078.    Ad.D.  14.    Edwards  A  Barnard,  Proctors. 


lUgol  N0lu(0. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Buainees. 

June  22d.  1888. 

In  the  matter  of  the  Estate  of  Peter  Mdntyre,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased  has  this  day  been  made  by  Sister  Beatrice, 
of  Providence  Hospital. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  18th  day  of  July  next,  at  2  o'clock 
p.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  onoe  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  and  Evening 
8tar  previous  to  the  said  day. 

By  the  Court  W.  8.  COX,  Justice. 

Test :  DORSEY  CLAGETT,  Register  of  Wills. 

26    C.  C.  Lancaster,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

June  22d,  1888. 

In  the  matter  of  the  Estate  of  John  Farrell,  late  of  the  Dis- 
trict of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased  has  this  day  been  made  by  Fkank  Hume, 
a  creditor. 

All  persons  Interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  18th  day  of  July  next,  at  1  o'clock 
p.  m.,  to  show  cause  why  Letters  of  Aaministration  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Court.  W.  8.  OOX,  Justice. 

Test :  DORSEY  CLAGETT,  Register  of  Wilto. 

26    S.  T.  Thomas.  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

June  19th,  1888. 

In  the  case  of  Randall  Hagner,  Administrator  c  t.  a. 
of  Robert  P.  Dodge,  deceased,  the  Administrator  c  t.  a. 
aforesaid  has,  with  the  approval  of  the  Court,  appointed 
Friday,  the  13th  day  of  July.  A.  D.  1888,  at  11  o'clock  a.  m., 
for  making  payment  and  distribution  under  the  Court's 
direction  and  oontrcd ;  when  and  where  all  creditofs  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
due are  hereby  notified  to  attend,  in  person  or  by  agent  or 
attorney  duly  authorized,  with  their  claims  against  the  estate 
properly  vouched ;  otherwise  the  Administrator  a  t.  a.  will 
lake  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weelcsin  the  Washington  Law  Reporter  previous  to  the 
said  day. 

Test :  DORSEY  CLAGETT,  Register  of  Wills. 

25    No.  2748.    Ad.  D.  18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 


-J 


Equity  No.  10928. 


Joseph  E.  Johntton, 

V. 

Henry  B.  McLant  et 

The  Trustee  in  alwve  cause  having  reported  Uiesale  of  the 
real  estate  in  the  proceedings  named,  to  wit,  lot  numbered 
thirty-three  (33)  in  Shepherd  and  Kirby's  recorded  subdivision 
of  square  numbered  one  hundred  and  sixty-four  (164),  as  re- 
corded in  Surveyor's  Liber  J.  H.  K.,  pajre  187.  at  and  for  the. 
sum  of  twelve  thousand  one  hundred  (fl2,l06)  dollars,  it  is, 
this  twenty-ninth  day  of  June.  A.  D.  1888,  ordered  and  de- 
creed by  the  Court  that  said  sale  be  ratified  and  confirmed, 
unless  cause  to  the  contrary  l>e  shown  on  or  befofo  the 
thirtieth  day  of  July,  A.  D.  1888. 

Provided  that  a  copy  of  the  above  order  be  publisbed  in 
the  Washington  Law  Reporter  once  a  week  for  three  sno- 
oessive  wedcs  before  said  80th  day  of  July,  A.  D.  1888. 

W.  8.  OOX,  J. 

A  true  copy.    Test :  R.  J.  BIbigs,  Clerk. 

27  By  M.  A.  Ciahoy,  Asst  Cterk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OFCOLUMBM. 
The  2d  day  of  July,  1888. 

Strth  Ann  Lockwood.    ) 

T.  I-NO.U1S4.    IXKdcetaB. 

Agnes  BoMt n  Place  et  al.) 
Upon  hearing  of  the  Trastaes'  report  filed  herein^  It  ii, 


this  2d  day  of  July.  A.  D.  1888,  ordered  that  the  sale  1 
reported  be,  and  It  hereby  is,  ratified  and  confirmed,  unless 
cause  thereof  to  the  contnuy  be  shown  on  or  before  the  1st 
dayofAngu8t.A.D.  1888.  _ 

^theComi.  W.  8.  OOX,  Justice,  Ac 

True  copy.    Test:  R.  J.  Mmos,  Clerk.  Ac  ^ 

27  l^M.  A.  Clancy,  A«uaerk. 
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ATTORXBirS-AT-I^A'W^. 

WASHINGTON,  D.  O. 

A  BEST,  WILLIAM  STONE, 
408  Fifth  St.  n.  w. 

1>ELL,  W.  PEIBCE, 


Oowuel  in  Patent  Oau$e9  625  P  St.  n.  w. 


B 


LAIB,  JOHN  8., 


1420  F  St.  n.  w. 


D' 


(UMONT,  N., 


629  F  St.  n.  w. 


E 


DWABDS  A  BARNARD, 


500  Sth  St.  n.  w. 


M 


ACKEY,  FRANKLIN  H., 


505  D  St  n.  w. 


S' 


AVILLE,  JAMBS  H., 


1419  F  St.  n.  w. 


M' 


CALIFORNIA. 

oCALUSTER,  WARD,  Jr., 

490  Montgomery  St.,  San  Francisco. 


COLORADO. 


rvUNN,  GEORGE, 


Denver. 


H 


GEORGIA. 
ARBISON  &  GILBERT. 


Gate  City  Bank  Building,  Atlanta. 


KANSAS. 
"nOUOLASS,  GEORGE  L., 


Wichita. 


MINNESOTA. 
ITEATH,  HARTWELL  P., 


St.  Paul. 


NEBRASKA. 
QFPUTT,  CHARLES, 


Pazton  Building,  Omaha. 


OHIO. 


WING,  GEORGE  C, 
89  Euclid  Ave.,  Room  8,  Cleveland. 


AXSON  S.  TAYI^OR, 

CoBiniissioiier  of   Deeds,   Notary    Public    and 
U.  S.  Commissionery 

1224  P  St  N.  W.  Washington,  D.  C. 

Attorney  for  Mercantile  Oolleotinir  Agency. 


BUNDY'S   JUSXICBy 

|1  per  VOL   For  sale  at  the  Washington  Law  Reporter  Office. 
A  Manual  of  the  Laws  of  the  District  of  Colnmhia,  ft'oni 
ui  organization,  with  notes  of  decisions  and  references,  by 

CHARLES   a  BUNDT, 

Csfflnisstoner  of  Deeds  for  alt  the  States  and  Territories, 

VOTABT  PITBLIC,  U.  S.  OOMBOSSIOirEB  AKP  JUSTICB  OP  THB  PBAOB 

4«8  La.  Ave.      (Opp.  City  Hall)      Washington,  D.  C. 

4^  All  papers  for  record  or  use  in  other  States  should  be 
scknowledged  before  a  Commissioner  of  Deeds  in  this  District 
before  being  Bent.  88 


JOHN    H.   TOORHEES, 

ATTORNBT-AT-LAW, 
Solicitor  of  Patents  and  Counsel  in  Patent  Cases. 

PRACTICES   BEFORE  THE 

General  Land  Office  and  Court  of  Claims. 
81  Gload  Bldg.,  cor.  9th  &  F  St&,  Washington,  D.  G.     7 


BALDWIN,  DAVIDSON  &  WieHT, 

Attorneys  at  Law,  Solicitors  of  Patents^  and 
Counselors  in  Patent  Causes^ 

26  Qrcknt  Plctce,  'Washlnfirton,  D.  O. 
Established  1859.    Patent  Business  Exdosiyely.     4 

National  UniTersity  Lra^w  School. 

Pbes*t,  Hon.  ARTHUR  MAC  ARTHUR, 
Late  Associate  Justice  Supreme  Court  District  of  Columbia 
LECTURERS: 
Hon.  SAM*L  F.  MILLER, 
Associate  Justice  Su]>reme  Court  U.  S. 
International  Law. 
Hon.  W.  B.  WEBB. 
Federal  Jurisprudence  and  Practice. 
H.  O.  CLAUGHTON,  Esq. 
Common  Law  Pleading,  Evidence,  Equity  Pleading   and 
Practice,  Commercial,  Maritime,  ana  Criminal  Law. 
JAMES  SCHbULER,  Esq. 
Bailments  and  Domestic  Relations. 
EUGENE  CARUSI,  Esq. 
Real  and  Personal  Property,  Contracts,  Negotiable  Instru- 
ments, 

CHAS.  S.  WHITMAN.  Esq. 

Patent  Law  and  Practice. 

JUDGES  OF  THE  MOOT  COURT: 


EUGENE  CARUSL  Esq., 
Law  and  Equity  C 


I  CHAS.  S.  WHITMAN,  Esq., 
I  Patent  Cases. 


School  opens  Oct.  8. 1S87.  For  information,  address  C.  W. 
Bushnell,  Treas.,  or  £.  D.  Carusi,  Sec.,  1006  Fst.  n.  w.,  Wash- 
ington, D.C.  87 


Book  and  Job  Printins^* 


THE  liA'W  REPORTER  COMPANY 
hega  to  inform  the  profession  tliat  it  has 
recently  added  to  its  plant  a  full  supply  of 
new  Job  Type,  new  Presses,  and  every  ap- 
pointment of  a  first  class 

JOB  PRINTING  OFFICBt 

which  will  be  under  the  su];>erviBion  of  Mr. 
W.  F.  Roberts,  one  of  the  most  skilful  and 
artistic  Printers  in  this  city.  It  is  therefore 
prepared  to  execute  Briefs,  Records,  Blanks 
and  Books  in  the  higrhest  style  of  the  art. 

The  Oompcuoiy  solicits  the  patronage  of 
the  profession,  and  guarantees  neat  and 
accurate  work,  promptly  delivered,  at  rea- 
sonable prices. 

Estimates  furnished  on  application. 

DAVID  in.  oi.nr£R, 

General  Manager. 
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Valnable  Law  Books. 


IN 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2,  3,  4,  6,  1867 

to  1872. 
Abbott's  U.  S.  Practice,  vols.  1,  2, 
Addison  on  Contracts,  1847. 
Alabama  Revised  Oode,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound;  vol.4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  vol. 

II,  1875. 
Atkins'  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  5,  6,  7. 

Barbour  on  Set-oflf. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice—latest 

Burge  on  Suretyship. 

Chittv's  English  Digest 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1865. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870 — Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly.  1789  to  1867, 

1857  to  1865,  1857  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3,  1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1857. 

Qilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf 's  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Diswvery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronauz,  1869. 

Landlord  and  Tenant  (Sloane),  1878. 

Laws  1859-60. 

Law   Reports  (English),  vols.  1  to  16,  inclusive, 

1867-69. 
Law  of  NationsL  VatteL 
Leg^  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Lon^  on  Sales  of  Personal  Property. 
Louisiana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  E^j^tment. 
Montagu  on  Set-off. 

Kew  York  Rev.  State.,  vols.  1,  2,  3.,  6th  ed. 

Orphan's  Court  ManuaL 
Oldham  &  White's  Digest,  1  vol. 

Pasohal's  Annotated  Digest^  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosl.  1,  2,  3. 

Penal  Code  1857,  Duplicates. 

Penal  Code  of  1857  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devi^. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Rav's  Medical  Jurisprudence  of  Insanity,  1853. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1845. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870,  1873. 
Swinbome's  Treatise  on  Wills,  vols.  1,  2,  3. 


The  Reporter,  Houghton,  Osgood  &  Co.,  vols. 
5,  ,6,  7,  8,  " 
unbound. 


ghton.  C 
;  vols. 


9  to  20,  inclusive, 


The  Transcript,  1873,  3  vols.,  published  in  New 

York. 
Treatise  on  Equity,  Fonblanmies. 
Treatise  on  Insanity,  PricharcL 

U.  S.  Stats,  at  Large,  vols.  1,  2,  3. 

U.  S.  Stats,  at  Large,  1861  to  1863,  and  1863  to  1 867 
-2  vols.,  G.  P.  Sanger. 

U.  S.  Digest,  Abbott,  voL  1,  A  to  C,  2  copies; 
voL  2,  D  to  L.,  2  copies ;  vol.  3,  M  to  Y,  2 
copies;  vol.  5,  Sup.,  F  to  M,  1  copy.  These 
annuals,  viz.:  voL  1  to  8.  (duplicates);  9  to 
17,  single^  with  1  vol.,  TEJ>le  of  Cases  and 
Equity  Digest,  voL  2. 

Warren's  Duties  of  Attorneys,  1870. 
Watkins  on  Descents. 
Wellford's  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  Executors,  &c.,  vol.  2,  Thobanlt's 
Notes. 

For  sale  at  the  Office  of  the  Washingtcm 
Law  Reporter.  Orders  for  Law  Books  promptly 
filled  at  current  prices.    Address 

THE  WASHINGTON  LAW  REPORTER, 
508  E  St.  N.  W.,  Washiiigtoiii  D.  C 
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ESTABUSHBD  1874. 


VOL.XVL No.  29 


WASHINGTOH,  D.  a 


JULY  18. 1888 


Offloe  Business. 

One  of  the  highest  fhnctions  of  an  attorney 
and  connsel  is  one  that  is  least  conspicuoas.  The 
services  of  an  advocate  in  coort  are  recorded 
and  reported ;  the  services  of  an  adviser  in  liis 
office  are  goarded  in  secrecy,  and  the  more  im- 
portant they  are  the  less  is  known  about  them. 

To  be  able,  when  the  client  needs  counsel  upon 
impoif^t  interests  at  a  critical  exigencv,  to 
survey  the  whole  field  affected,  to  see  the  bear- 
ing of  remote  fkcts  on  all  the  connected  interests, 
to  appreciate  what  is  the  ultimate  object  to  be 
aimed  at,  what  the  difficulties  to  be  overcome, 
and  what  the  policy  and  order  of  the  steps  to  be 
taken, 'is  to  possess  the  best  powers  which  legal 
wisdom  and  training  can  develop.  In  such 
power  lies  what  may  be  called  the  eeneral 
strength  of  counseL  This  is  a  versatue  gift, 
and  even  without  special  experience  or  convers- 
ance with  details  oi  the  particular  points  of  law 
involved,  and  without  the  special  gifts  of  the 
advocate,  it  qualifies  to  take  the  helm,  to  map 
oat  the  course,  to  direct  what  special  researches 
shall  be  made  and  who  is  the  best  one  to  make 
them,  what  action  or  proceeding  shall  be  taken 
as  the  first  move,  and  on  what  Hues,  and  who 
shall  appear  as  attorney,  what  negotiation  shall 
be  uidertaken,  and  how  it  shall  be  approached. 

There  is  nothing  in  any  of  the  games  of  chance 
or  skiU  which  engage  men's  efK>rts,  whi(di  can 
compare  with  the  intellectual  pleasures  of  such 
a  task.  The  lawyer  confronting  what  at  first 
seems  an  inextricable  conftision,  or  an  insuper- 
able combination  of  barriers,  finds  gradually 
that  their  aspect  yields  to  his  persistent  analysis. 
As  he  gathers  the  Ikcts,  compares  the  conflicting 
representations,  weighs  the  adverse  elements 
of  the  situation,  he  begins  to  see  a  path  opening 
before  him.  The  task  of  laying  out  his  policy 
18  often  as  interesting  as  the  plan  of  a  political 
or  military  campaign.  He  may,  just  because  he 
knows  aU  the  ins  and  outs  of  the  complex  situa- 
tion, employ  one  asency  to  accomplish  one 
move,  and  another  for  another  move,  and  sit 
himself  silent  and  perhaps  apparently  mactive; 
bat  he  is  at  the  center,  and  the  various  activities 
of  his  office,  and  sometimes  those  of  others,  are 
only  the  results  of  his  direction. 

It  takes  not  only  good  judgment  of  the  broad- 
est kind  and  most  conservative  disposition  to 
organize  success  out  of  a  difficult  situation  but 
ooan^  to  take  responsibility,  and  pluck  and 
persisuuice  to  give  effect  to  judgment  and  cour- 
age. 

Sach  advisers,  when  they  unite  with  these 
qualities  the  instinctive  loyalty  to  the  interests 
of  clients  which  professional  service  demands, 
are  simply  invaluable  both  to  the  clientage 
they  serve  and  the  firms  and  offices  in  which 
they  fill  a  somewhat  silent  and  undemonstrative 
part 

Every  lawyer  is  brought  into  oontact  with 


some  business  which  requires  or  invites  such  ser- 
vices. There  are  many  who  do  not  relish  either 
the  severe  application  in  silent  investigation 
and  thought,  nor  the  responsibility  of  direction  ; 
they  would  rather  have  instructions  for  a  given 
action,  or  a  brief  to  try  a  specific  action,  and  go 
and  try  it.  But  the  general  course  of  proressional 
business  probably  calls  more  and  more  for  in- 
creasing service  of  this  sort.  The  number  of 
clients  who  appreciate  and  employ  continuous 
legal  advice  in  their  various  business  enterprises 
is  doubltess  increasing  faster  than  that  of  those 
who  have  particular  and  isolated  actions  to 
bring.— T/ie  Daily  Register. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

Preparbd  by  E.  S.  MoCalmont. 

THE    CHICAGO,    MILWAUKEE    AND    ST. 

PAUL  RAILWAY  COMPANY,  Appellant, 

V. 

THE  UNITED  STATES. 

Decided  May  14, 1888. 

Section  8902  of  the  Bevised  Statutes,  which  aathorizes  the 
Poetmaeter-General  to  make  deductions  fh>m  the  pay  of 
contractors  for  failures  to  perform  serrioe  according  to 
contract,  and  impose  fines  upon  them  for  other  delin- 
quendee,  etc.,  was  not  repealed  by  Section  5  of  the  Act  of 
March  8, 1879,  making  appropriations  for  the  service  of  the 
Post  OiBoe  Department. 

Appeal  fi*om  the  Court  of  Claims. 

STATEMENT. 

The  petitioner,  the  Chicago,  Milwaukee  and 
St  Paul  Railway  Company^  is  a  corporation 
formed  under  the  laws  of  Wisconsin,  and  owns 
and  operates  several  lines  of  railway  in  that 
State,  and  in  the  States  of  Illinois,  Iowa  and 
Minnesota,  and  in  the  Territory  of  Dakota.  In 
1879  it  entered  into  sundry  contracts  with  the 
Post  Office  Department  to  transport  the  mails 
of  the  United  States  over  its  lines  on  speciaUy 
designated  routes,  at  rates  fixed  under  the  acts 
of  Congress  of  March  3,  1873,  June  12,  1876,  and 
June  17, 1878 .  The  petitioner  idleges  that  it  trans- 
ported the  mails  upon  all  the  routes  designated 
m  accordance  with  the  contracts,  except  when 
prevented  by  the  elements  or  other  unavoidable 
disasters ;  that  between  the  autumn  of  1880  and 
spring  of  1883,  owins  to  snow-blockades,  floods 
and  other  unavoidable  causes,  which  it  was  im- 
possible for  the  petitioner  to  provide  against,  it 
was  prevented  at  various  times  from  running  its 
trains  of  cars  over  the  routes,  and  consequently 
the  mails  were  delayed  and  accumulated  until  the 
cars  could  be  got  through ;  but  the  petitioner 
did  finally  carry  all  the  mails  over  the  routes, 
and  as  frequently  as  it  was  possible ;  that  the 
Post  Office  Department  deducted  from  the  pay 
of  the  petitioner  at  divers  times,  during  the 
period  mentioned,  a  large  sum  of  money,  oiaim- 
mg  a  right  to  do  so  because  of  the  fiulure  of  the 
petitioner  to  transport  the  mails  upon  the  ordi- 
nary schedule  time  for  the  departure  and  arrival 
of  me  mails,  notwithstanding  the  failures  were 
owing  to  no  want  of  diligence  or  care  in  the  pe- 
titioner, but  were  owiuff  wholly  to  the  causes 
mentioned ;  and  that  such  reductions  amounted 
to  131,251.86,  which  sum  the  petitioner  alleges  is 
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unjustly  and  unlawfully  held  fh>m  it,  and  there- 
fore asks  j udgpnen t  for  the  amount  A  demurrer 
to  this  petition^  that  it  did  not  allege  fietots  suf- 
ficient to  constitute  a  cause  of  action,  was  inter- 
posed by  the  United  States  and  sustained  by  the 
court.  Judgment  was  accordingly  entered  dis- 
missing the  petition,  and  the  petitioner  appealed 
to  this  court 

Mr.  Justice  Field  delivered  the  opinion  of 
the  Court 

The  deductions  from  the  compensation  claimed 
by  the  railway  company  for  its  failure  to  make 
the  trips  required,  that  is,  to  render  the  service 
stipulated,  of  which  it  complains,  were  made  by 
the  Postmaster-Gteneral  under  section  3962  of 
the  Revised  Statutes,  which  is  as  follows : 

**The  Postmaster-Qeneral  may  make  deduct- 
ions fh>m  the  pay  of  contractors,  for  failures  to 
perform  service  according  to  contract,  and  im- 
pose fines  upon  them  for  other  delinquencies. 
He  may  deduct  the  price  of  the  trip  in  all  cases 
where  the  trip  is  not  performed;  and  not  ex- 
ceeding Uiree  times  the  price  if  the  fkilure  be 
occasioned  by  the  fkult  of  the  contractor  or 
carrier."  This  section  in  terms  applies  to  all 
contractors,  and,  standing  alone,  there  would 
not  be  any  serious  contention  against,  the  au- 
thority of  the  Postmaster-General  to  make  the 
deductions  complained  of  It  is  not  pretended 
that  the  amounts  exceeded  those  mentioned  in 
the  section.  It  is,  however,  insisted  that  the 
section,  so  fkr  as  applicable  to  railroad  companies, 
was  repealed  by  Section  5  of  the  Act  of  March  3, 
1879,  making  appropriations  for  the  service  of 
the  Post  Office  Department  for  the  fiscal  year 
ending  June  30, 1880,  which  provides : 

'^That  the  Postmaster-Oeneral  shall  deduct 
fh>m  the  pay  of  the  railroad  companies,  for 
every  failure  to  deliver  a  mail  within  its  schedule 
time,  not  less  than  one-half  the  price  of  the 
trip,  and  where  the  trip  is  not  performed,  not 
less  than  the  price  of  one  trip,  and  not  exceed- 
ine,  in  either  case,  the  price  of  three  trips :  Pro- 
vided, however,  That  if  the  ikilure  is  caused  by 
a  connecting  road,  then  only  the  connecting 
road  shall  be  fined.  And  where  such  failure 
is  caused  by  unavoidable  casualty,  the  Post- 
master-Gteneral,  in  his  discretion,  may  remit  the 
fine.  And  he  may  make  deductions  and  impose 
fines  for  other  delinquencies."  (20  Stat,  chap. 
180.  p.  368.) 

This  latter  section  was  repealed  on  the  11th  of 
June,  1880,  (21  Stat,  chap.  20d,  p.  178);  and  Sec- 
tion 12  of  the  Revised  Statutes  provides  that  the 
repcMal  of  a  repealing  statute  shall  not  revive  the 
original  act  It  is.  therefore,  con  tedded  that 
there  was  no  statute  in  force  which  authorized 
the  deductions  at  the  time  they  were  made  be- 
tween the  autumn  of  1880  and  the  spring  of  1883, 
during  which  period  the  alleged  failures  in  the 
mail  transportation  occurred. 

There  is  a  brief  and  conclusive  answer  to  this 
contention.  Section  3962  of  the  Revised  Statutes 
is  not  repealed  by  Section  6  of  the  Act  of  1879. 
Section  3962  authorizes  a  deduction  fh>m  the 
pay  of  contractors,  whether  they  be  natural 
persons  or  corporations,  the  price  of  the  trip  in 
all  oases  where  the  trip  is  not  performed, 
and  not  exceeding  three  times  the  price  if  the 
fidlure  be  caused  by  the  fault  of  the  contractor 
or  carrier.  Section  6  of  the  Act  of  1879  applies 
only  to  railroad  companies,  and  has  special 


reference  to  failures  of  delivery  within  sched- 
ule time,  and  makes  a  difference  between  them 
and  failures  to  make  the  trips,  leaving  the  provi- 
sion for  the  latter  substantially  as  it  is  in  the  Re- 
vised Statutes.  When  there  are  two  acts  or  pro- 
visions of  law  relating  to  the  same  subject^  effect 
is  to  be  given  to  bot^  if  that  be  practicable.  If  the 
two  are  repugnant,  the  latter  will  operate  as  a  re- 
peal of  the  former  to  the  extent  of  the  repugnancy. 
But  the  second  act  will  not  operate  as  such  repeal 
merely  because  it  may  repeat  some  of  the  provi- 
sions of  the  first  one  and  omit  others,  or  add  new 
provisions.  In  such  cases  the  later  act  will  operate 
as  a  repeal  only  where  it  plainly  appears  that  it 
was  intended  as  a  substitute  for  the  first  act  As 
Mr.  Justice  Story  says,  it  "maybe  merely  af- 
firmative, or  cumulative,  or  auxiliary."  (Wood 
V.  United  States,  16  Pet.,  363.) 

The  most  that  can  be  said  of  Section  5  of  the 
Act  of  1879,  construed  with  refer^ice  to  Section 
2962  of  the  Revised  Statutes,  is  that  it  makes  an 
exception  to  the  provisions  of  that  section,  so 
far  as  railway  companies  are  concerned.  Its 
repeal,  therefore,  leaves  the  original  section  in 
fVifl  force.  The  repeal  was  before-  the  fldlures 
occurred  for  which  the  deductions  complained 
of  were  made. 

Judgment  affirmed. 


Supreme  Court  of  the  District  of  Colnmbla. 

GENERAL  TEBM. 

Rbportbd  by  Fbanklin  H.  Hacket. 

MOOBE  ET  AL. 

SHANNON  BT  AL. 
In  Equity  9661.    Docket  25. 

The  Chucf  Justxcb  and  Justxcbs  Haonbr  and  Jambb 
sitting. 

The  act  of  1876  doe*  not  give  the  right  to  partition  in  kind 
or  by  sale  where  the  parties  are  not  actoally  seised  or  in 
possession  of  the  land. 

Decided  November  7,  1887. 

Appeal  Arom  a  decree  reftising  a  partition. 
Tne  case  is  sufficiently  stated  in  the  opinion. 

Edwards  &  Barnard,  for  complainants : 

R.  Ross  Perry,  for  defendants : 

Mr.  Justice  Haoner  delivered  the  opinion  of 
the  court : 

This  bill  was  filed  in  August,  1885,  by  all  the 
surviving  children  of  Qeorge  W.  Talburtt»  ex- 
cept the  defendant,  Mrs.  Shannon,  against 
Mr.  and  Mrs.  Shannon  and  the  widow  of  Tal- 
burtt,  to  procure  the  partition  of  six  lots  of 
ground  in  Washington  County,  to  be  effected 
by  a  sale.  The  application  is  resisted  by  Shan- 
non and  wife,  but  Mrs.  Talburtt,  the  widow, 
agrees  to  accept  an  allowance  from  the  proceeds 
in  lieu  of  her  dower  rig^t  in  the  said  lots. 

This  property  has  been  the  subject  of  varied 
and  prolonged  litigation  in  this  court  Qeorge 
W.  Talburtt  died  m  1866,  intestate,  seised  of  a 
tract  called  ''Chichester"  and  of  other  lands 
within  the  District  of  Columbia. 

In  May,  1869,  Shannon  and  wife  filed  a  bill 
numbered  1638,  for  a  partition  or  sale  of  ail  ot 
this  real  estate. 
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In  December,  1870,  the  court  appointed  com- 
missioners to  make  partition  of  all  the  land ;  but 
on  the  application  of  the  parties  this  decree  was 
revoked,  in  January,  1871,  and  the  cause  re- 
ferred to  the  auditor  to  examine  as  to  the  practi- 
cability of  a  partition. 

The  auditor's  report  having  declared  the  prop- 
erty incapable  of  advantageous  partition,  the 
court  paraed  a  decree  for  a  sale,  under  which 
the  greater  part  of  the  property  was  sold ;  and 
the  widow,  Uatharine  A  Talburtt,  was  allowed 
and  paid  her  commutation  of  dower,  in  the  part 
thus  sold. 

In  January,  1872,  at  the  instance  of  the  pres- 
ent complainants  and  of  the  widow,  this  decree 
of  sale  was  in  turn  revoked,  and  a  decree  for 
partition  was,  for  the  second  time,  passed,  as  to 
the  property  remaining  unsold.  Under  this  de- 
cree separate  parcels  of  the  unsold  lands  were 
assigned  to  the  respective  heirs,  tree  from  all 
claim  of  the  widow  for  dower,  and  the  six  par^ 
eels  referred  to  in  the  present  proceedings  were 
assigned  to  the  widow,  *'  to  hold  as  and  for  her 
dower  during  her  natural  life;"  but  no  dispo- 
sition was  made  of  the  reversion  in  the  said  six 
lots  after  the  death  of  the  widow. 

By  consent  of  pajrties,  in  January.  1873,  the 
report  of  the  commissioners  was  finally  ratified 
and  a  decree  of  that  date  directed  the  payment 
of  different  sums  of  money  by  several  of  the 
heirs  and  by  the  widow,  to  others  of  the  par- 
ties, for  owelty  of  partition.  These  payments 
were  made,  and  since  that  date  the  cnildren  of 
G^eorge  W.  Talburtt  have  held  undisputed  pos- 
session of  the  parcels  so  allotted  to  them  in  sev- 
eralty by  the  last  decree,  and  the  widow  has 

held  and  now  holds  undisputed  possession  and  i  *'"f  ciuoBf  uutu  puruiic«w  wi«  pa«  oi  uie  young- 
ownership  for  life  of  the  sii  parcISisoassigned  ^^  ^^^^Jtfi^l^  TJ  w«^  ^.f  ^.^ 
to  her  as  dower,  and  it  was  under  these  cirlum-  Hi?  ^^^®J  ^^  purchase,  shall  have  a  writ  of  par- 
ofa«^ir?w  f ^1  ^«-i«f  K411  ™a  fl^^  tition  at  the  common  law  against  the  middle 

stances  that  the  present  Dill  was  mecL  m  the  new  o:*,*^^  ^*  ^^  yi»  ^-^^-uj^.^  aV^  -«  ^4.  :«  i^  ^  p^Z 
cause,  in  August*^  1886,  which,  uponthe  hearing  ^i^^"^'  ^^  **^  ^,f .T  ^^  ^i^^^  so  it  is  m  a  f;^ 
^^e  Equity  Ci)urt '  was  disi^sed,  andSf  I  ^t^^^er  case  if  there  be  three  (K>parcenere,  and 
present  appeal  is  from  that  decree. 

The  complainants  insist  that  their  right  to 
have  a  partition  of  the  reversions  in  the  six  par- 
cels of  land,  during  the  life  tenancy   of  the 


lections  to  the  relief  sought,  which   may   be 
briefly  noticed,  in  advance  of  the  main  inquiry. 

First.  They  insist  that  the  relief  prayed  can- 
not be  granted,  because  the  second  decree  of 
partition  of  January,  1873,  exhausted  the  court 
of  its  Jurisdiction  over  the  subject,  so  that  the 
status  established  by  that  decree  must  remain 
unaltered  during  the  life  of  the  widow.  But 
the  two  prior  decrees  containing  simikur  features 
of  a  permanent  settlement  were  revoked  upon 
application  of  all  parties,  and  we  cannot  agree 
that  this  court,  upon  similar  request  and  assent, 
would  be  powerless  to  assist  the  parties  in  vary- 
ing again  the  state  of  affairs  surrounding  the 
property  at  this  time. 

Second.  It  is  urged  that  as  one  of  the  original 
coparceners  devised  her  undivided  sixth  inter- 
est in  the  lots  to  one  of  her  surviving  brothers, 
he  stand?,  as  to  that  sixth,  as  a  tenant  in  com- 
mon with  the  other  parceners,  while  he  retains, 
as  to  them,  his  position  as  coparcener  with  re- 
spect to  his  original  share — ^and  that  the  statute 
should  be  construed  as  allowing  partition  only 
where  the  parties  are  all  tenants  in  common,  or 
all  coparceners  ;  and  hence  no  partition  could 
be  had,  under  the  statute,  between  persons 
holding  by  mixed  tenures,  as  in  this  case. 

But  partition  under  such  circumstances  could 
have  been  had  before  the  statute,  as  appears 
from  Coke's  statement  of  the  law  (1  Thomas' 
Co.  Litt.  697) :  **  If  two  coparceners  be,  and  one 
doth  alien  in  fee  they  are  tenants  in  common, 
and  several  writs  of  prsseipe  must  be  brought 
against  them,  and  yet  the  parcener  shall  have 
the  writ  of  partition  against  the  alienee  at  the 
common  law."  *'If  three  coparceners  be,  and 
the  eldest  doth  purchase  the  part  of  the  young- 


widow,  is  secured  to  them  by  the  act  of  Con 
gress  of  August  15,  1876  (19  Stat  L.  202),  which 
oeclares  that  all  tenants  in  common  and  copar- 
ceners of  any  estate  in  lands,  tenemetits  or 
hereditaments,  equitable  as  well  as  legal,  within 
the  District,  may,  in  the  discretion  of  the  court, 
be  compeUed  to  make  or  suffer  partition  of  such 
estate,  and  that  the  courts,  in  decreeing  parti- 
tion, may  award  a  sale  if  it  satisikctorily  appears 
that  the  estate  or  any  interest  therein  cannot  be 
divided  without  loss  or  injury  to  the  parties  in- 
terested. 

The  respondents  contend  that  the  act  of  1879 
does  not  change  the  generic  principles  respect- 
ing partition  among  coparceners,  which,  as  they 
daim,  denies  the  right  of  parties  out  of  posses- 
sion to  have  partition  (except  upon  consent  of 
all  parties  interested),  during  the  oontinuanoe 
of  tlie  estate  in  possession  of  the  life  tenant. 
We  are  to  inquire  whether  such  was  the  estab- 
lished law  at  the  date  of  the  statute,  and  if  this 
be  ML  whether  its  language,  plainly,  or  by  neces- 
sary in^lioation,  is  to  be  construed  as  having 
^ectea  a  change  in  this  respect. 

The  defendants  have  also  interposed  other  ob- 


the  eldest  taketh  husband,  and  the  husband  pur- 
chase the  part  of  the  youngest,  the  husband  for 
his  part  is  a  stranger  and  no  parcener ;  and  yet 
he  and  his  wife  snail  have  a  writ  of  partition 
against  the  middle  sister  at  the  common  law, 
because  he  is  seised  of  the  one  part  in  the  right 
of  his  wife,  who  is  a  parcener." 

Coke  declares  that  **This  inheritance  of  co- 
parceners is  the  rarest  kind  of  inheritance  that 
is  in  the  law,"  and  pronounces  the  common  law 
rules  respecting  it  to  be  a  "  cunning  learning." 
There  would  certainly  be  no  Justification  for 
limiting  the  operation  of  the  statute,  in  this  par- 
ticular, by  a  more  technical  rule  than  obtained 
at  the  common  law  under  its  astute  discrimina- 
tions. 

Third.  But  we  are  of  the  opinion  that  no  par- 
tition, in  kind  or  by  sale,  can  be  had  under  the 
statute  of  1876,  against  the  consent  of  any  heir, 
during  the  life  estate  of  the  dowress,  while  she 
is  entitled  to  and  actually  enjoys  the  possession 
of  the  six  lots. 

The  general  rule,  at  the  passage  of  that  statr 
ute,  unquestionably  was,  that  one  in  remainder 
or  reversion  could  not  have  partition  during 
the  possession  of  the  life  tenant. 

Mr.  Freeman,  in  his  work  on  Cotenancy  and 
Partition,  states  the  law  thus,  in  section  446  : 

'*  It  is  a  general  rule  prevailing  in  Eiuflandi 
without  exception,  and  also  throughout  the  ma- 
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jority  of  the  United  States,  that  no  person  has 
the  right  to  demand  any  coart  to  enforce  a'oom- 
pnlsory  partition  unless  he  has  an  estate  in  pos- 
session— one  by  virtue  of  which  he  is  entitled 
to  enjoy  the  present  rents  or  the  possession  of 
the  property  as  one  of  the  co tenants  thereof." 
And  so  are  all  the  authorities. 

In  Maryland,  Warfleld  v.  Gambrill,  1  Gill  & 
J.  503,  the  rule  is  stated  that  to  obtain  a  parti- 
tion of  land  in  eauity,  the  complainant  must 
allege  and  establish  a  seisin  in  himself.  Indeed, 
there  can  be  no  serious  contention  as  to  such 
being  the  common  law  of  the  matter,  and  it  was 
justified  by  the  consideration,  among  others, 
that  serious  inconvenience  and  injustice  might 
result  to  the  life  tenant,  if  the  reversion  were 
divided  among  several  different  proprietors. 

The  possession  of  the  dowress  during  her  life 
is  certainly  such  a  life  estate  as  is  contemplated 
by  the  rule;  for  by  the  allotment  she  alone 
stands  seised  during  the  continuance  of  her  life 
estate,  to  the  total  exclusion  of  the  heirs. 

In  Childs  v.  Smith,  1  Md.  Oh.  487,  where  all 
the  parcels  of  the  estate  were  assigned  by  the 
decree  to  the  children,  and  the  wioow's  dower 
was  allotted  by  the  same  decree  in  a  distinct 
portion  of  each  parcel,  the  chancellor  says : 
'*  Whether  the  assignment  of  her  dower  pre- 
ceded or  followed  the  partition  among  the  heirs 
in  the  order  of  time,  cah^  in  my  judgment,  have 
no  influence  in  determining  the  extent  to  which 
she  may  use  her  lands.  Her  interest  is  a  con- 
tinuation of  the  seisin  of  her  husband,  the  seisin 
of  the  heir  beine  defeated  ah  initio,  the  moment 
the  certainty  of  the  estate  to  be  held  by  the 
widow  is  ascertained  by  the  assignment.  So 
soon,  then,  as  in  this  case,  as  the  particular 
lands  which  the  widow  was  to  hold  for  her  dower 
were  ascertained  bv  the  assignment  of  the  com- 
missioners, the  right  of  the  heirs  was  defeated, 
whether  tne  partition  among  them  had  been 
made  or  not,  and  the  dowress  was  in,  in  legal 
intendment,  of  the  seisin  of  her  husband." 

The  chancellor  refers,  in  support  of  his  re- 
marks, to  1  Roper  on  Husband  and  Wife,  427, 
and  to  4  Kent's  Commentaries,  69.  where  the 
same  languee  is  used,  with  the  statement  that 
the  fact  that  the  widow's  seisin  is  to  be  held  as 
of  the  husband's,  is  the  reason  why  neither  liv- 
ery nor  writing  was  essential  to  an  assignment 
of  dower  in  pais. 

The  primary  purpose  of  the  present  applica- 
tion is  a  partition  in  kind,  and  a  sale  £9  only 
claimed  because  an  actual  partition  was  alleged 
to  be  impracticable.  A  sale  can  only  be  decreed 
in  a  case  where  division  in  specie,  would  be  de- 
creed if  the  lands  admitted  of  actual  partition. 
But  if  it  were  proved  in  such  a  case  that  actual 
partition  was  practicable,  and  the  court  should, 
therefore,  decree  partition,  it  is  obvious  the 
heirs  could  not  take  any  possession  of  the  parts 
of  the  land  assigned  to  them,  until  the  death 
of  the  widow,  by  which  time  the  condition  of 
the  members  of  the  family  mi^ht  be  greatly 
changed.  Besides,  the  decree  in  partition  in 
case  No.  1638.  which  was  assented  to  by  the  par- 
ties to  the  original  cause,  partook  of  the  char- 
acter of  a  family  settlement  as  to  the  lands  then 
involved,  by  which  each  agreed  to  the  relin- 
quishment of  something  in  exchange  for  some- 
&ing  yielded  by  the  others,  and  it  mi^ht  be  a 
hardship  now  to  compel  a  serious  moaiflcation 


of  that  arrangement  against  the  consent  of  any 
of  the  parties. 

As  this  rule  of  the  law,  as  it  existed  at  the 
date  of  the  act  of  1876,  would  have  applied  to  a 
case  like  the  present,  tiie  inquiry  remaining  for 
consideration,  is  whether  that  statute  changed 
the  rule.  If  the  complainants'  contention  is  to 
prevaiL  it  must  appear  that  the  intention  to 
e£fect  tne  change  was  declared  in  express  words, 
or  is  evidenced  by  necessary  implication.  It  is 
plain  the  statute  does  not  express  that  piupoee 
in  such  direct  terms,  as  we  would  expect  £0  find 
if  Congress  intended  to  change  the  existing  law, 
and  as  lias  been  enacted  in  Sie  statutes  of  one 
or  more  of  the  States.  And  a  carefkil  examina- 
tion of  the  language  has  satisfied  us  that  it  con- 
tains nothing  which  necessarily  implies  such  a 
purpose.  Construing  the  statute  according  to 
the  obligfatory  rules  of  construction,  we  have 
arrived  at  the  opinion  that  although  a  tenant  in 
common  or  coparcener  within  this  District  may 
compel  partition,  whether  his  title  be  legal  or 
equitable,  it  is  still,  notwithstanding  the  act  of 
1876,  indispensable  to  his  right  to  institute  such 
proceedings  that  he  shall  be  actually  seised  or 
in  possession  of  whatever  estate  he  may  claim 
to  be  entitled  to. 

The  decree  below  is,  therefore,  affirmed. 


UNITED  STATES  COURT  OF  CLAIMS. 

WILLIAM  J.  GRAMBS  v.  UNITED  STATES. 

The  term  of  office  of  a  naval  cadet  expires  with  the  comple- 
tion of  his  six  years'  coarse  at  the  Naval  Academy,  when  if 
not  appointed  to  another  and  different  office  he,  iptofiuio^ 
ceases  to  be  an  officer  in  the  Navy  and  cannot  claim  com- 
pensation as  an  officer  thereafter,  even  though  he  was 
plainly  entitled  by  law  to  appointment  in  the  line  npon 
the  sucoessltxl  completion  of  his  six  years*  course. 

OPINION. 

Chief  Jostioe  Richabdson  delivered  the  opin- 
ion of  the  court. 

The  claimant  entered  the  Naval  Academy  as 
a  cadet  midshipman,  and  belonged  to  the  claas 
which  finished  its  six  years'  coarse  in  1884,  whose 
of&cial  designation  was  changed  to  naval  cadet, 
and  who  otherwise  became  subject  to  the  provi- 
sions of  the  act  of  August  5,  1882,  ch.  391  (22 
Stat.  L.,  286),  which  are  as  follows: 

All  the  undergraduates  of  the  Naval  Academy  shaU  here- 
after be  designated  and  called  "  naval  cadets." 

And  from  thoee  who  suocessfdlly  complete  the  six  3reara' 
comae  appointments  shall  hereafter  be  made  as  it  is  neces- 
sary to  nil  vacancies  in  the  lower  grades  of  the  line  and  En- 
gineer Corps  of  the  Navy  and  of  the  Marine  Corps. 

Andwov%d»dJiuriher^  That  no  greater  number  of  appoint- 
ments into  these  grades  shall  be  made  each  year  than  shaU 
equal  Uie  number  of  vacancies  which  has  occurred  in  the 
same  grrades  during  the  preceding  year;  such  appointments 
to  be  made  from  the  graduates  of  the  year,  at  the  conclusion 
of  their  six  years'  course  in  the  order  of  merit,  as  determined 
by  the  Academic  Board  of  the  Naval  Academy. 

The  assignment  to  the  various  corps  to  be  made  \>y  the 
Secretary  of  the  Navy  upon  the  recommendation  of  the  Aca- 
demic Board. 

But  nothing  herein  contained  shall  reduce  the  number  of 
appointments  from  such  graduates  below  ten  in  each  year 
nor  deprive  of  such  appointment  any  'grraduate  who  may 
complete  the  six  years'  course  during  the  year  1882. 

And  if  there  be  a  surplus  of  graduates,  those  who  do  not 
receive  such  appointment  shaU  be  given  a  certificate  of 
graduation,  an  honorable  discharge  and  one  year's  sea  pay, 
as  now  provided  by  law  for  cadet  midshipmen ;  and  so  moch 
of  Section  1521  of  tne  Revised  Statutes  as  is  inconsistent  here- 
with is  hereby  repealed. 
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After  eradiiation  he  received  from  the  Secre- 
tary of  the  Navy  the  following  certificate  and 
notice: 

Navy  Dbpabtmbnt, 
WASHiMOTOiff,  June  26. 1884. 
Sis:  Having  snocesefliUv  completed  your  six  yean^  oouxve 
at  the  United  States  Naval  Academy,  and  having  been  given 
a  certificate  of  graduation  by  the  Academic  Board,  but  not 
b^nff  required  to  fill  any  vacancy  in  the  Naval  Service  happen- 
Inff  dnilns  the  year  preceding  your  graduation,  you  are  nere- 
bybonorably  discharged  from  the  30th  of  June,  1884,  with  one 
year's  sea  pay,  as  prescribed  by  law  for  cadet  midshipmen, 
in  aooordanoe  with  the  provisions  of  the  act^of  Ck>ngres8  ap- 
piroved  August  5, 18S8. 

He  was  paid  one  year's  sea  pay,  mentioned  in 
the  certificate,  and  nis  undergradaate  pay  up  to 
the  time  of  graduation.  His  name  was  dropped 
from  the  Navy  Register,  and  he  has  performed 
no  fhrther  service  and  has  received  no  farther 


claim  now  is  that  by  the  determination  of 
the  Academic  Board  as  to  the  order  of  merit 
of  those  entitled  to  a  competitive  examination 
he  was  of  those  who  by  statate  had  a  right  to 
be  appointed  to  one  of  the  vacancies  then  exist- 
ing m  the  lower  grades  of  the  Line  and  Engineer 
Ck>Tps  of  the  Navy  and  of  the  Marine  Corps ; 
that  his  certificate  of  discharge,  received  from 
the  Secretary  of  the  Navy,  was  founded  on  error, 
was  void  and  of  no  force,  and  that  he  is  still  an 
officer  of  the  Navy  and  entitled  to  pay  as  such. 

There  were  twenty-five  vacancies  to  be  filled, 
sixteen  in  the  Line,  five  in  the  Engineer  Corps 
and  four  in  the  Marine  Corps. 

The  Examining  Board  received  for  competitive 
examination  and  examined  not  only  the  naval 
cadets  of  the  graduating  class  of  that  year.  1884, 
bat  also  the  members  of  the  class  of  cadet  engi- 
neers who  completed  their  two  years'  sea  service 
at  the  same  time,  but  who  had  graduated  at  the 
Academy  in  1882. 

This  was  in  pursuance  of  the  interpretation  of 
the  statute  held  bv  the  Navy  Department,  that 
cadet  engineers  who  at  the  time  of  the  passage  of 
the  act  were  servins^  their  two  years'  course  at  sea, 
after  having  completed  their  four  years'  course 
at  the  Academy  in  1881  and  1882,  were  *' under- 
graduates at  the  Naval  Academy,"  and  so  were 
made  "naval  cadets,"  and  became  subject  to  the 
provisions  of  the  act  as  to  examination,  promo- 
tion and  discharge. 

That  interpretation  was  controverted  in  Leo- 
pold's Case,  (18  C.  Cls.,  546,)  and  we  held  that 
cadet  engineers  thus  serving  their  two  years' 
course  at  sea  were  not  undergraduates,  and. 
therefore,  were  not  made  naval  cadets  by  that 
act.  The  same  question  was  subsequently  raised 
and  decided  in  the  same  way  in  Redgrave's  Case 
and  Perkins'  Case,  (20  C.  Cls^  226,  438.)  The 
dedaions  in  those  cases  were  affirmed  by  the  Su- 
preme Court  on  appeal  (116  U.  S.  R.,  474,  483). 

The  cadet  engineers  who  completed  their  two 
years'  course  at  sea  in  1884,  were,  therefore,  not 
of  the  "  naval  cadets  "  from  whom  appointments 
were  to  be  made  in  the  order  of  merit,  as  de  ter- 
mined  by  the  Academic  Board,  and  ^ould  not 
have  been  allowed  to  compete  with  the  claimant 
and  other  naval  cadets  for  appointment  to  the 
vacant  places. 

Omitong  cadet  engineers  from  the  competi- 
tive examination,  and  excluding  one  naval  cadet 
who  was  dropped,  the  claimant  stood  No.  20  in 
order  of  merit,  and  so  was  entitled  to  be  ap- 
pointed to  one  of  the  twenty-five  vacant  placets. 


Even  if  the  five  vacancies  in  the  lowest  grade 
of  the  Engineer  Corps  should  have  been  omitted 
from  those  to  be  competed  for  by  the  naval 
cadets,  as  exclusively  reserved  by  former  laws 
to  be  filled  by  cadet  engineers,  a  construction  of 
the  law  which  we  do  not  adopt,  there  still  re- 
mained twenty  vacancies  in  the  lowest  grade  of 
the  Line  and  the  Marine  Corps,  to  which  cadet 
engineers  had  not  by  any  such  laws  a  right  to 
be  appointed,  and  the  claimant,  being  twenty 
in  order  of  merit,  was  entitled  to  be  appointed 
to  one  of  those  places. 

Thus,  in  any  view  of  the  case  which  we  can 
take,  the  Secretary  of  the  Navy  was  required 
by  law  to  give  to  the  claimant  a  certificate  of 
appointment  and  an  assignment  to  one  of  the 
various  corps  in  which  vacancies  existed  upon 
the  recommendation  of  the  Academic  Board. 

The  Secretary  gave  him  a  certficate  of  dis- 
charge in  lieu  of  one  of  appointment,  under  an 
interpretation  of  the  statute  which  this  court 
and  the  Supreme  Court  subsequently  decided 
to  be  erroneous. 

The  (question  then  arises :  How  did  this  leave 
the  claimant?  It  is  contended  that,  as  the  cer- 
tificate of  discharge  was  unwarranted,  he  re- 
mained in  the  office  of  naval  cadet  and  still  con- 
tinues to  hold  that  office.  He  claims  the  emolu- 
ments of  a  naval  cadet  since  the  expiration  of 
the  time  to  which  he  was  paid  by  the  one  gear's 
sea  pay  in  advance  received  with  his  certificate 
of  oischarge.  or  the  pay  of  the  office  to  which 
he  was  entitled  by  law  lo  have  been  appointed. 

We  can  not  concur  in  these  views.  In  our 
opinion  the  term  of  office  of  naval  cadets,  as  did 
that  of  cadet  midshipmen,  expires  with  the  com- 
pletion of  six  years'  course,  when,  if  not  ap- 
pointed to  another  and  different  office,  they  ipso 
facto  cease  to  be  officers  in  the  Navy. 

The  Revised  Statutes  provide  as  follows : 

Sbction  1512.  The  students  at  the  Naval  Academy  shall 
be  styled  cadet  midshipmen. 

Sbotion  1513.  There  shall  be  allowed  at  said  Academy 
one  cadet  midshipman  for  every  member  or  delegate  of  the 
Honse  of  Representatives,  one  for  the  District  ofColnmbia, 
and  ten  appointed  annually  at  large. 

Sbction  1520.  The  academic  course  of  midshipmen  shall 
be  six  years. 

Sbction  1621.  When  cadet  midshipmen  shall  have  passed 
succesBfolly  the  graduating  examination  at  the  Academy, 
they  shall  receive  appointments  as  midshipmen  and  shall 
take  rank  according  to  their  proficiency  as  shown  by  the 
order  of  their  merit  at  the  date  of  graduation. 

There  are  no  provisions  in  the  statutes  for 
cadet  midshipmen,  or  naval  cadets  as  now  called 
by  the  act  of  August  5,  1882,  beyond  the  term 
of  their  course  at  the  Academy.  If  at  their  final 
graduation  they  receive  appointments  to  other 
and  different  offices  as  provided  by  law.  they 
remain  in  the  Navy,  not  as  naval  cadets,  out  as 
officers  of  the  grade  of  the  line,  to  which  they 
are  thus  appointed.  If  not  promoted  they  go 
out  of  office  because  their  academic  course  has 
ended,  and  the  office  of  cadet  midshipman  or 
naval  cadet  has  expired.  A  new  class  has  taken 
their  place  at  the  Academy,  and  the  previously 
existing  vacancies  in  the  grades  of  offices  which 
they  were  eligible  have  been  filled. 

The  act  of  July  16,  1870,  ch.  295,  sec.  11  (16 
Stat.  L..  334),  made  students  at  the  Naval  Acad- 
emy caaet  nudshipmen,  but  did  not  include  them 
among  the  gndea  of  the  Line  Officers  of  the 
Navy. 

The  lowest  of  these  officers  remained  mid- 
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shipmen,  and  so  oontiDned  (Rey.  Stat^  1862.) 
until  changed  to  ensign  by  the  act  of  March  3, 
1888,  ch.  91,  (22  Stat  L.,  472,)  and  act  of  June  26, 
1884,  (23  Stat  L.,  60). 

There  can  be  no  doubt  that  Oongress  may  di- 
rt»ctly  or  indirectly  limit  the  tenure  of  offices 
created  by  law  in  all  cases  where  the  Constitu- 
tion does  not  establish  it 

Thus  it  seems  clear  that  the  claimant  went  out 
of  office  by  the  expiration  of  the  tenure  limited 
by  the  course  of  legislation.  He  cannot,  there- 
fore, receive  pay  as  a  naval  cadet  Nor  can  he 
have  the  pay  of  any  other  office  to  which  he 
might  and  ought  by  law  to  have  been  appointed, 
for  the  reason  that  he  does  not  hold  and  never 
has  held  any  other  office  in  the  Navy.  We  have 
no  means  of  ascertaining  what  other  office  he 
would  have  been  appointed  to  had  the  Secretary 
of  the  Navy  followed  the  law.  He  might  have 
been  made  an  ensign  in  the  Line,  an  assistant 
engineer,  or  an  officer  in  the  Marine  Oorpe  ac- 
cording to  assignment  intrusted  to  the  discre- 
tion or  the  Secretary,  as  provided  by  the  act  of 
August  5.  1882,  and  tne  salaries  of  those  officers 
are  not  all  alike.  A  similar  point  arose  in  Ben- 
jamin's Oase,  (10  C.  01s.  R.,  475.)  The  court 
there  held  that  if  a  midshipman,  then  an  under- 
eraduate  at  the  Naval  Academy,  were  entitled 
to  be  commissioned  ensign,  ana  the  President 
should  refuse  to  issue  his  commission,  no  action 
would  lie  for  the  salary  of  the  office  which  he 
did  not  possess. 

Whether  or  not  the  claimant,  had  he  moved 
in  due  season,  might  not  have  maintained  a 
mandamus  to  compel  the  Secretary  of  the  Navy 
to  give  him  the  certificate  of  appointment  to 
which  he  was  entitled  is  not  in  issue  here,  and 
we  should  have  no  jurisdiction  of  the  question 
if  it  were  presented. 

Instead  of  pursuing  that  remedv,  or  any  other 
until  this  action  was  commenced,  July  17, 1886, 
the  claimant  accepted  the  one  year's  sea  pay, 
as  provided  by  law  for  cadet  midshipmen,  al- 
lowed by  the  act  of  1882  to  naval  cadets  to  whom 
certificates  of  discharge  were  given,  and  to  that 
extent  acquiesced  in  his  discharge.  (Hilde- 
brand's  Oase,  13  0.  01s.  R,  62 ;  Duryea's  Oase, 
17  0.  01s.  R.  24.) 

Whether  he  be  estopped  by  his  own  laches 
and,  acquiescence  or  not,  it  is  clear  to  us  that  he 
cannot  recover  in  this  court  the  salary  of  an 
office  which  he  does  not  hold. 

The  status  of  cadet  midshipmen  or  naval  ca- 
dets after  completion  of  their  academic  course 
must  not  be  confounded  with  that  of  cadet  en- 
gineers whograduated  at  the  academy  in  1881 
and  1882.  We  have  held  in  the  Leopold,  Red- 
greave  and  Perkins  cases,  as  before  stated,  that 
those  officers  were  not  made  naval  cadets  bv  the 
act  of  August  5,  1882,  and  so  were  not  subject 
to  discharge  b^  the  Secretary  of  the  Navy  un- 
der the  provisions  of  that  act. 

Oadet  engineers,  after  graduation  at  the  Na- 
val Academy,  performed  service  at  sea  with  in- 
creased pay.  They  were  styled  "cadet  engi- 
neers, gimluates."  on  the  Naval  Register,  and 
were  so  appropriated  for  in  annual  appropria- 
tion acts. 

They  were  not  required  to  pass  any  competi- 
tive examination,  because  they  had  no  claim, 
as  of  right,  to  promotion  or  appointment  to 
other  offices  as  did  cadet  midshipmen. 


Section  1403  of  the  Revised  Statutes  provides 
that- 

Cadet  engineer!  who  are  graduated  with  credit  in  the  ad- 
entiflcand  mechanical  claaa  of  the  Naval  Academy  may.  upon 
the  recommendation  of  the  Academic  Board,  be  immediately 
appointed  aa  aatietant  naval  conatmctors. 

Section  1394  provides  that— 

Oadet  engineers  who  are  graduated  with  credit  in  the  ed- 
entiflc  and  mechanical  clan  of  the  Naval  Academy  moff^ 
apon  the  recommendation  of  the  Academic  Board,  be  ap- 
pointed by  the  Pt^eident  and  confirmed  by  the  Senate  aa  aeo- 
ond  aaaistant  engineers. 

The  President  was  not  required  to  make  such 
appointments,  nor  was  a  time  fixed  at  which  he 
should  determine  whether  or  not  he  would  ap- 
point any  of  them.  The  only  provision  for  thcor 
discharge  is  found  in  Section  1525  of  the  Revised 
Statut^  where  it  is  enacted  that— 

Cadet  engineers  shall  be  examined  flrom  time  to  Ume  ac- 
cording to  regulations  provided  by  the  Secretary  of  the  Navy, 
and  if  found  deficient  at  any  examination,  or  if  dismiaaed 
for  ndaconduct,  they  shall  not  be  continued  in  the  Academy 
or  in  the  service,  except  upon  the  recommendation  of  the 
Academic  Board. 

If  not  found  deficient  at  any  examination  nor 
dismissed  for  misconduct,  they  continued  in 
service  as  cadet  engineers  until  the  President 
saw  fit  to  appoint  them  to  other  and  higher 
offices. 

Not  so  with  cadet  midshipmen.  who»  as  such, 
disappeared  from  the  Naval  Register  and  from 
the  service  immediately  upon  their  graduating 
examination. 

The  claimant's  petition  is  dismissed. 


SUPREME   COURT    OF   OHIO. 

McMONIGAL  v.  BROWN. 

On  the  16th  of  January,  1877,  O.  executed  to  B.,  or  order,  his 
promissory  note  payable  one  day  after  date,  with  intereat. 
On  the  9th  of  March,  1877,  B.  indorsed  and  delivered  the 
note  to  M.  At  the  time  of  indorsement  it  was  mutually 
agreed  between  the  indorser,  indorsee  and  maker,  thmt 
the  maker  should  have  an  extension  of  time  in  which  to 
pay  the  note  *'to  about  the  first  of  April,  1877.**  Held, 
That  the  indorser  waived  demand,  and  notice  of  the  non- 
payment of  the  note. 

Error  to  the  District  Court  of  Fairfield  Oonnty. 

DiCKMAN,  J.— The  plaintiff  in  error,  Williaoi 
H.  McMonigal,  commenced  his  original  action  in 
the  of  Court  Common  Pleas  of  Fairfield  County, 
against  the  defendant  in  error,  John  W.  Brown. 
In  his  petition  he  alleged  ''that  on  the  16th  of 
January,  1677,  one  OeorgeT.  Qould,  by  the  name 
of  Q.  T.  Gk)uld,  made  and  delivered  to  said  John 
W.  Brown,  his  certain  promissory  note  for  the 
sum  of  $593.52,  with  interest  at  8  per  cent j  that 
said  note  was  due  and  pavable  one  day  after  ita 
said  date ;  that  afterwards,  to  wit,  on  the  9th 
day  of  March,  A.  D.  1877,  said  John  W.  Brown, 
as  the  payee  of  said  note,  and  for  a  valuable 
consideration  then  received  bv  him  fl*om  the 

Slaintiff,  indorsed,  transferreo,  assigned  and 
elivered  said  note  to  the  plaintiff,  and  it  was 
then  and  there  mutually  ag^reed  between  the  de- 
fendant and  said  Qould  and  the  plaintiff^  that 
said  Gould  should  have  an  extension  of  time 
in  which  to  pay  said  note,  which  indulgence  was 
to  no  certain  date,  but  to  about  the  1st  of  April, 
1877,  and  defendant  thereby  waived  formal  de- 
mand and  notice  of  the  non-payment  of  said 
note  by  said  Gould." 
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The  Court  of  Ck>mmon  Pleas  rendered  ^nal 
Jadgment  for  the  defendant  on  a  demurrer  to 
the  petition,  and  the  judgment  was  aflOrmed  by 
the  District  Court. 

It  is  contended  in  behalf  of  the  defendant  in 
error  that  no  cause  of  action  was  stated  in  the 
original  i>etition  because  it  contidned  no  aver- 
ment of  demand  of  payment  ftom  the  maker, 
and  notice  of  non-jMivment  to  the  indorser; 
while  it  is  claimed  by  the  plaintiff  in  error  tliat 
if  demand  and  notice  were  ever  necessary,  thej 
were  waived  under  and  by  the  flstcts  set  forth  in 
the  pleading. 

A  waiver  of  demand  and  notice  may  be  either 
verbal  or  in  writing.  It  may  be  expressed  toti- 
dem  verbis,  or  implied  from  the  woras  or  acts  of 
the  party.  It  may  be  shown  from  circumstances 
or  may  result  from  an  understanding  between 
the  pfuties,  which  is  of  a  character  to  satisfy  the 
mind  that  a  waiver  is  intended.  Any  agree- 
ment between  the  parties  to  negotiable  paper,  or 
lanmage  of  the  mdorser  calculated  to  put  a 
holder  of  reasonable  prudence  off  his  guaro,  and 
induce  him  not  to  make  demand  or  give  notice 
of  dishonor,  will  obviate  the  necessity  of  taking 
those  steps.  Fuller  v.  McDonald,  8  QreenL,  213 ; 
Boyd  V.  Bank  of  Toledo,  32  Ohio  St.,  526;  see 
also  Meyer's  AppeaL  87  Penn.  St,  129. 

It  has  accordmglv  been  held  by  high  authority 
that,  where  the  indorser  by  agreement  with  the 
holder  before  the  maturity  of  the  note,  agrees 
to  extend  the  time  of  payment,  there  is  a  wid  ver 
of  all  demand  and  notice.  Amoskeag  Bank  v. 
Moore,  87  N.  H.,  639;  Ridgway  v.  Day,  13  Penn. 
St.,  206.  And  we  see  no  good  reason  why  the 
same  rule  should  not,  for. the  most  part,  apply 
where  an  extension  of  time  or  forbearance  is 
granted  by  an  agreement  between  the  indorser, 
holder,  and  nu&er,  after  the  maturity  of  the 
note.    See  Hudson  v.  Wolcott,  39  Ohio  St,  618. 

It  is  said  by  Parsons  (1  N.  A  p.,  604):  "The 
expression  *  waiver '  of  demand  ana  notice  after 
maturity  though  often  used,  is  somewhat  inac- 
curate. Properly  speaking,  demand  and  notice 
can  only  be  wafved  before  maturity;  but  the 
party  may,  by  words  or  acts  subsequent  to  that 
time,  relieve  the  plaintiff  fh>m  the  necessity  of 
proving  demand  and  notice,  or  render  the  fbct 
that  no  demand  was  made  or  notice  given  en- 
tirely immateriaL" 

To  charge  an  indorser  on  a  note  negotiated 
after  it  is  overdue,  demand  must  be  made  upon 
the  maker,  and  notice  given  to  the  indorser, 
within  a  reasonable  time  after  indorsement, 
unless  such  demand  and  notice  are  waived  by 
the  indorser.  Bassenhorst  v.  Wilby,  46  Ohio  St, 
— S  Sanborn  v.  Southard,  26  Maine,  409;  Tyler 
T.  Tounff,  80  Penn.  St,  143;  Beebe  v.  Brooks, 
12CaL,  808.  What  is  a  reasonable  time  in  which 
to  demand  payment,  when  a  note  is  negotiated 
alter  it  is  due  must  be  determined  by  the  cir- 
oomstanoes  of  each  case;  but,  it  has  oeen  laid 
down  by  a  number  of  the  authorities,  that  if 
parties  reside  in  the  same  place,  the  instrument 
flhoold  be  presented  for  payment  the  next  day 
after  it  is  received  at  furthest;  and  that  where 
the  maker  of  the  note  resides  in  a  different  place 
flrom  the  indorsee,  it  would  be  deemed  an  un- 
reasonable delay  for  the  indorsee  to  neglect  to 
forward  the  instrument  for  demand  the  next 
day  after  receiving  it  Byle  on  Bills,  (7  Am. 
EcL,  by  Sharswoo<^)  212-13;  Piner  v.  Clary,  17 


B.  Mon.,  646;  Thomson  on  Bills,  297;  Ohitty  on 
BilhL(N.  Y.  Ed.,  1830,)  271;  Dan.  Neg.  Inst, 

The  note  upon  which  the  original  action  was 
founded,  was  past  due  when  indorsed,  but  the 
tBLCtB  stated  in  the  original  petition  plainly  indi- 
cate that  the  indorser  dia  not  intend  to  avail 
himself  of  any  advantage  he  mi^ht  derive  fh>m 
want  of  demand  or  notice  at  the  maturity  of 
the  note.  After  the  maturity  of  the  note,  and 
at  the  time  of  his  indorsement,  he  was  well 
aware  that  the  maker  was  then  unable  to  pay 
it,  and  that  a  presentment  of  the  note  for 
payment  then  would  be  useless.  And  it  is  evi- 
dent from  the  indulgence  given  for  the  payment 
of  the  note,  that  the  indorser,  if  he  ever  contem- 
plated demand  and  notice,  certainly  waived 
them  until  the  expiration  of  many  days  after  his 
indorsement  It  Is  not  to  be  presumed  that  he 
relied  upon  a  presentment  for  payment  within 
the  time  during  which  he  and  the  holder  had 
virtuallv  dispensed  with  payment  namely,  be- 
tween tne  date  of  the  indorsement  and  '*  about 
the  first  of  April."  Hudson  v.  Wolcott,  39  Ohio 
St.  618.  While,  therefore,  it  is  manifest  that  the 
indorser  treated  the  ilEdlure  to  present  the  note 
at  maturity  for  payment,  and  to  give  notice  of 
dishonpr  as  unnecessary  and  immaterial,  he 
also  clearly  waived  the  necessity  of  taking  the 
same  steps  until  a  considerable  period  should 
elapse  after  the  maturity  and  indorsement  of 
the  note. 

It  is  contended,  however,  that  a  new  time  of 
payment  was  fixed  by  the  extension  to  '*  about 
the  1st  of  April,  1877;"  and  that  demand  and 
notice  within  a  reasonable  time  after  the  1st  of 
April  were  necessary  in  order  to  make  the  in- 
dorser liable.  The  extension  to  *' about  the  1st 
of  April,  1877,"  in  our  view,  designated  a  time 
so  indefinite  as  to  be  calculated  to  mislead  the  in- 
dorsee, and  put  him  in  doubt  and  off  his  guard 
in  protecting  his  rights  as  against  the  indorser. 
It  was  bevond  the  power  of  the  indorsee  to  de- 
termine definitely  when  the  note  was  iMiyable 
by  the  terms  of  the  extension.  To  change  a 
drawer  or  indorser  demand  should  be  made  on 
the  dav  of  the  maturity  of  the  note  or  bilL  If 
made  before  the  note  or  bill  falls  due,  it  is  un- 
availing ;  and  if  made  after,  it  is  generally  insuf- 
ficient for  the  purpose  of  charging  the  drawer  or 
indorser.  The  defendant  in  error,  having  con- 
tributed towards  rendering  the  holder  of  the 
note  incapable  of  definitely  determining  the  day 
of  payment,  and  of  strictiv  complying  with  the 
rules  of  commercial  law  in  respect  to  demand 
and  notioe,  he  is  to  be  held  as  intending  to 
waive  such  compliance.  We  have  not  been  able 
to  reach  the  conclusion  that  the  indorser,  after 
having  received  a  valuable  consideration,  de- 
signed to  place  his  indorsee  in  a  situation  of 
doubt  and  uncertainty,  and  afterwards  to  hold 
him  rigidly  to  the  requirement  of  demand  and 
notice, In  order  that  he  might  evade  an  indorser's 
liabUity. 

We  are  of  opinion,  therefore,  that  the  District 
Oourt  erred  in  affirming  the  judement  of  the 
Ck>urt  of  Common  Pleas,  and  tliat  the  Judgments 
of  those  courts  should  be  reversed,  and  the 
cause  remanded  for  ftirther  proceedings. 
•  ^•»* " 

Mebb  surplusage  will  not  vitiate  a  complaint 
or  indictment^  and  need  not  be  proved. 
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MABTLAND  COURT  OF  APPEALS. 

CENTRAL  RAILWAY  00.  V.  PEAOOCK. 
Decided  June  13, 1888. 
A  passenger  on  raOway  oar  alighted  from  the  car  onder  cir- 
cumstances not  indicating  his  purpose  to  return.  The  dri- 
ver of  the  car  pursued  and  struck  him,  inflicting  injuries. 
This  conduct  of  the  driver  not  being  within  the  sphere  of 
his  duty  or  the  scope  of  his  authority  as  an  employee  of 
the  railway  company,  and  the  passenger  having  ended  his 
relation  as  passenger,  the  railway  company  is  not  respon- 
sible for  the  injuries. 

Appeal  fh>m  Baltimore  Oity  Ooart 

T.  W.  Blakistonb  and  Geo.  Blakistone,  for 
appellant 

Joseph  Pollard  and  H.  W.  Latane,  for  ap- 
pellee. 

iRvma.  J.— This  is  a  suit  for  personal  injuries 
received  dv  the  appellee  at  the  hands  of  the  con- 
ductor and  driver  of  the  appellant's  street  car, 
at  a  time  when  the  appellee  contends  he  was  a 
passen^r,  and  as  such  entitled  to  the  protection 
of  the  appellant  ftrom  the  violence  of  its  em- 
ployees. 

The  questions  in  the  case  are :  Was  there  such 
evidence  in  the  case  of  the  appellee  being  a  pas- 
senger of  appellant  when  the  assault  was  com- 
mitted, ana  of  the  conductor  acting  in  the  line 
of  his  duly  and  scope  of  his  employment,  as 
justified  the  court  in  refusing  the  prayer  of  a^ 
pellant  that  there  was  no  legally  sufficient  evi- 
dence in  the  cause  to  enable  the  jury  to  find  for 
theplaintifir? 

The  evidence  shows  that  the  appellee  entered 
the  appellant's  car  at  the  comer  of  Broadway 
and  Lancaster  streets,  intending  to  ride  to  the 
comer  of  Preston  and  North  streets,  near  which 
the  appellee  lived,  and  to  which  point  he  was 
accustomed  to  ride  on  the  defendant's  cars,  and 
had  been  almost  daily  in  the  habit  of  riding  for 
several  years  in  returning  from  his  work.  On 
this  occasion  as  the  car  turned  into  Preston 
street  several  ladies  got  into  the  car,  and  as  it 
was  ftiU  the  appellee  arose  and  gave  his  seat  to 
a  lady  and  stood  in  front  of  the  seat  which  he 
had  occupied.  Whilst  he  was  so  standing  the 
driver,  who  was  also  conductor  and  the  only 
officer  of  the  car,  opened  the  door  and  said  to 
appellee;  "Captain,  I  want  you  to  sit  down." 
•rtie  appellee  replied-  "  I  have  given  my  seat  to 
this  lady,  and  there  is  no  other :  when  I  can  get 
a  seat  I  will  sit  down."  To  this  the  driver  re- 
plied with  profkne  and  abusive  lan^age,  and 
told  the  plaintiff  (the  appellee)  that  if  he  would 
get  off  the  car  he  would  fight  him.  To  this  the 
appellee  simply  replied,  "when  we  get  to  the 
office  of  the  company  I  will  report  you."  The 
office  of  the  company,  according  to  the  proof, 
was  at  the  stables  where  the  car  stopped  for  a 
change  of  horses,  which  the  appellee  knew.  It 
was  on  the  south  side  of  Preston  street,  west  of 
Greenmount  avenue,  six  blocks  west  of  Caro- 
line street  and  about  one  block  east  of  North 
street.  The  entrance  to  the  office  was  on  Bar- 
clay street  Just  after  the  car  crossed  Green- 
mount  avenue  and  at  its  west  side  it  was  stopped 
for  some  ladies  to  get  off.  The  appellee  also  got 
off  at  that  point,  intending,  as  he  said,  to  go  to 
the  office  of  the  compcmy  (which  was  not  yet 


reached}  and  report  the  driver  while  the  horses 
were  being  changed,  and  then  to  resume  his  seat 
in  the  car.  The  car  started  on  again  and  the 
driver,  seeing  the  appellee  going  towards  the 
office,  again  stopped  tne  car  before  it  had  quite 
reached  the  point  for  stopping  to  change  horses, 
and  jumped  fh>m  the  fbont  platform  with  the 
iron  brake  belonging  to  the  car  in  his  hand,  and 
went  straight  across  the  street  and  intercepted 
the  plaintiff  on  the  public  sidewalk,  at  the  mouth 
of  an  alley  which  runs  south  from  Preston  street, 
and  exclaiming  to  the  appellee  "  God  damn  you, 
I'll  g^ve  you  something  to  report,"  struck  him 
twice  with  the  brake.  The  first  blow,  felled  him 
to  his  knees,  when  the  conductor  struck  him 
again,  and  was  prevented  from  giving  a  third 
blow  oy  being  seized  by  a  police  officer.  Both 
blows  were  on  the  appellee's  head,  and  he  was 
considerably  hurt.  Appellant  admits  that  if  the 
appellee  was  a  passenger  at  the  time,  the  com- 
pany was  bound  to  protect  him  from  injury  from 
its  employees  or  the  ill  usage  of  strangers  in 
the  vehicle:  but  the  appellant  contends  that 
not  onlv  had  the  appellee  ceased  to  be  a  pas- 
senger out  that  the  driver  by  stopping  the  car 
and  leaving  the  horses  standing  in  the  street, 
and  proce^ing  to  the  sidewalk  to  assault  the 
appellee,  violated  his  duty  and  stepped  aside 
from  the  line  and  soope  of  his  employment,  and 
that  consequently  the  appellant  was  not  an- 
swerable for  his  conduct 

Judge  Cooley.  in  his  work  on  Torts,  page  535. 
says,  "the  liability  of  the  master  for  intoitionai  . 
acts  which  constitute  legal  wrongs  can  only 
arise  when  that  which  is  done  within  the  real 
or  apparent  soope  of  the  master's  busineas.  It 
does  not  arise  when  the  servant  has  stepped  aside 
from  his  employment  to  commit  a  tort  which 
the  master  neither  in  fisict  directed  nor  could  be 
supposed,  from  the  nature  of  the  appointment, 
to  nave  authorized  or  expected  the  servant  to 
do."  He  illustrates  his  meaning  by  this  state- 
ment, "  so  if  the  conductor  of  a  train  of  oars 
leav^  his  train  to  beat  a  personal  enemy,  or 
from  mere  wantonness  to  inflict  an  injury,  the 
difference  between  that  and  when  a  passeoiger 
is  ejected  from  the  cars  is  obvious ;  the  one  Is  a 
trespass  he  has  stepped  aside  to  commit ;  the 
other  is  committed  in  the  course  of  his  employ- 
ment" The  statement  of  the  law  by  this  emi- 
nent jurist  seems  to  be  supported  by  direct  de- 
cision. (Croker  v.  New  London  R.  R.  Co.,  24 
Conn.,  249 ;  Pittsburg  &  R.  R.  Co.  v.  Daraleive, 
70  Pa.  St,  119 ;  Evansville  R.  R.  Ca  v.  Bunn,  9S 
Ind.,  70 ;  Wright  v.  Wilcox.  19  Wend.,  3430 

The  Supreme  Court  of  tne  United  States,  in 
Steamboat  Co.  v.  Brockett,  121  U.  S.,  645,  de- 
cided unequivocally  that  the  carrier  of  passen- 
gers must  protect  his  passengers  from  tne  vio- 
lence of  the  carrier's  employees  as  also  ttoia 
that  of  other  passengers;  nut  there  is  nothing 
in  the  decision  in  conflict  with  the  doctrine  that 
to  render  it  liable  the  employee  must  be  at  the 
time  acting  in  the  employment  of  the  rulroad^ 
and  within  the  line  of  nisduty,  and  the  decision 
assumes  that  the  party  injured  is  a  passenger 
when  ii^ured ;  for  that  was  the  &ct  in  the  case. 
That  case  only  decides  that  the  carrier  is  liable 
for  the  act  of  his  servant  engaged  in  the  act  of 
executing  the  contract  for  the  transport  of  the 
passenger.  To  bring  this  case  within  the  opera- 
tion of  the  rule  there  laid  down,  and  no  a<Mibt 
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rightly,  it  should  appear  from  the  proof  that 
appeUee  was  a  passenger  at  the  time  and  that 
the  driver  was  exeooting  the  contract  for  trans- 
portation. 

When  the  appellee  entered  their  street  car  it 
does  not  appear  that  he  had  a  ticket  to  any  par- 
ticular point.  Upon  entering  the  car,  accord- 
ing to  the  well  understood  arrangement,  the 
carrier  was  bound  to  take  the  passenger  for  the 
stipulated  fare  to  any  point  within  the  termini 
of  the  road  where  he  might  desire  to  alight 
Whenever  the  passenger  did  alight  that  con- 
tract was  at  an  end,  unless  his  alighting  was  well 
understood  by  the  carrier's  agent  to  be  rightftil 
and  temporary,  and  that  he  was  to  resume  his 
seat  He  says  he  alighted  for  a  purpose  and  in- 
tended to  resume  his  place  in  the  car  and  con- 
tinue his  journey ;  but  this  purpose  was  not 
communicated  to  or  assented  to  bv  the  driver 
and  conductor.  After  he  had  alighted  and 
walked  a  square  could  he  resume  his  place  in  the 
car  without  paying  another  fare,  without  the 
consent  of  the  conductor  ?  Would  the  conductor 
be  justified  in  omitting  to  demand  another  fare? 
We  think  not  Had  he  remained  in  the  car 
until  the  stables  were  reached  and  the  horses  were 
being  changed,  the  conductor  would  have  under- 
stood his  journey  was  not  completed,  and  whilst 
the  horses  were  being  changed  he  would  still 
have  been  regarded  as  a  passenger  and  would 
have  been  entitled  to  protection  as  against  the 
employers,  if  he  then  had  gone  into  the  office  to 
execute  his  declared  purpose  to  report,  if  88  II- 
HnoiB,  608;  30  Indiana.  568,  and  58  Maine,  176,  cor- 
rectly lav  down  the  law.  Those  cases  only  es- 
tablish that  while  the  car  or  boat  may  actually 
stop,  the  passenger  need  not  confine  himself  to 
the  boat,  car  or  vehicle  in  order  to  preserve  his 
relation  and  rights  as  a  passeneer.  But  that  is 
not  the  case  here;  theappellee  voluntarily  alights 
a  square  or  block  away  fh>m  where  the  car  will 
stop  to  change  horses  and  takes  his  place  with 
other  pedestrians  on  the  sidewalk  of  the  street 
The  carrier  has  a  right  to  regard  his  conteinplated 
trip  as  ended,  and  contract  executed.  He  was 
no  longer  earned  as  a  passenger,  but  was  walk- 
ing on  the  street  Being  discovered  in  this  act 
the  driver,  whose  conduct  was  most  outrageous 
and  deserved  the  dismissal  ftx>m  service  which 
followed,  stopped  his  horses,  left  his  car  in  the 
street^  and  pursuing  him  inflicted  the  injury 
complained  of.  True  he  had  been  insultea  in 
the  car,  but  he  was  not  assaulted  in  the  car.  He 
was  not  forced  to  leave  the  car  or  ejected  from 
it  He  voluntarily  left  when  a  place  was^  made 
fbr  him  to  sit  down,  by  several  ladies  leaving 
the  car.  No  matter  what  his  intention  was  as 
to  resuming  his  place  and  finishing  his  contem- 
platedjoumey  it  was  not  announced  nor  assented 
ta  The  contract  was  to  carry  him  as  long  as  he 
stayed  in  the  car  to  the  end  of  the  route— not  to 
let  him  ride  and  walk  alternately,  as  he  chose. 
Whilst  the  contract  of  carriage  continues  the 
passenger  must,  to  some  extent,  be  subject  to 
the  carrier's  control.  The  liability  for  his  safety 
and  even  for  his  conduct  to  co-passengers  so  re- 
quires. \^en  he  left  the  car  the  carrier  was 
certainly  not  liable  for  his  conduct  on  the  street 
nor  for  the  conduct  of  a  stranger  to  him  on  the 
street  Why  then  should  the  appellant  be  an- 
swerable for  the  assault  of  its  driver  who  actually 
8toi^>ed  his  team  and  left  it  in  the  street,  with 


the  passengers  unguarded,  in  order  that  he 
might  pursue  his  victim  and  knock  him  down. 
In  doing  this  he  cannot  be  regarded  as  acting 
within  the  sphere  of  his  duty  or  scope  of  his  au- 
thority. He  left  and  stepped  aside  fh>m 
both  in  order  to  gratify  his  spleeh,  and  upon  the 
authorities  already  cited  we  cannot  doubt  that 
it  was  error  to  hold  the  appellant  responsible. 

The  first  prayer  of  the  appellant  ought  to  have 
been  granted,  and  the  case  taken  from  the  jury ; 
it  follows,  of  course,  that  the  plaintifif 's  prayers 
were  erroneously  granted. 

Judgment  reversed. — Maryland  Law  Journal. 

■  ^•^» 

Book  Notice. 

A  treatise  on  the  Law  of  Contracts  by  Married  Women,  their 
capacity  to  contract  in  relation  to  their  separate  statutonr 
legal  estates  under  American  Statutes.  By  George  E. 
Harris,  ez-member  of  Congress  and  late  Attorney  General 
of  Mississippi.  Banks  &  Brothers,  publishers,  Albany  and 
New  York.  Price  |6.00  net.  Apply  to  Geo.  E.  Harris.  No. 
1214  H  street  N.  W.,  Washington  D.  C. 

The  volume  before  us  contains  628  pages  of 
text  divided  into  48  chapters  and  815  sections. 
There  is  an  appendix  of  the  Statutes  of  all  the 
States,  Territories  and  District,  which  confer 
upon  married  women  powers  to  contract.  The 
table  of  contents  and  index  are  full  and  show 
exhaustive  labor  on  the  part  of  the  author.  Mr. 
Harris  does  not  pretend  to  discuss  the  general 
law  of  contracts  or  the  laws  and  rights  of  mar- 
ried women  geniBrally,  but  devotes  his  careftil 
attention  to  her  power  and  capacity  to  contract 
in  relation  to  her  separate  estat;e  created  by 
statute,  and  the  mode  of  enforcing  such  con- 
tracts, her  power  of  acquisition  by  contract, 
her  dominion  over  her  separate  legal  estate,  her 
power  to  deal  with  it,  to  charge,  bind,  pledge 
or  incumber  it,  and  finally  her  power  of  aliena- 
tion by  contract  The  author  does  not  claim 
to  deal  with  questions  of  expediency  or  propriety, 
or  to  criticise  the  decisions  of  the  courts,  out  to 
place  the  law  in  a  tangible  form  before  the  pro- 
fessional reader.  We  are  sorry  we  have  not 
had  time  to  give  the  body  of  the  work  the 
thorough  examination  the  importance  of  the  sub- 
ject and  the  evident  care  of  the  author  warrant. 
After  a  brief  though  dose  inspection  we  feel 
justified  in  praising  the  arrangement,  style  and 
labor  bestowed  generally  and  have  no  doubt 
but  that  it  will  be  a  valuable  acquisition  to  a 
first  class  library. 
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38806.  William  H.  Dempsey  ▼.  Richard  B.  Porter.    Judg- 
ment of  Justice  O'Neal,  fB8. 

38800.  James  BC.  Johnston,  trustee,  ▼.  Robert  Hutchinson. 
Aooonnt  rent,  MO.    PUb  atty.  William  G.  Johnson. 

38810.  John  Murray  ▼.  Otto  C.  Rnppert.  Appeal.  Deft 
aUy,J.a.  Bigelow. 

July  11. 

38811.  Robert  C.  HeweUT.  John  White.  Notes,  |6,176.36. 
Pllh  aUy,  William  A.  Cook. 

July  13. 

38813.  Emma  Sullivan  et  al.  ▼.  Patrick  J.  Power  et  al. 
Ejectment.    PUb  attys.  Brown  and  Willoughby. 

38818.  Charies  J.  CarroU  v.  Robert  B.  L.  White.  Replevin. 
Pllh  attys,  Qarnett  and  Mackall. 

38814.  Thomas  Q.  Carroll  t.  Same.  Replevin.  Pllh  attys. 
Same. 

3881ft.  Prsnk  Hume  v.  Ignatius  Q.  Glorius.  Judgment  of 
JusUce  Bundy,  tte.40.    PHi  aUy.  R.  Willson. 

38816.  Eldred  G.  Davis  v.  Reuben  H.  Andrews.  Judgment 
of  Justice  Helmick,  $81.60.    PIA  atty,  John  Ridout. 

38817.  James  Nolan  v.  Charles  Bntwisle.  Judgment  of 
Justice  Bundy,  $100.    PUBi  atty.  Same. 

July  18. 

38818.  Henry  A.  Wtllard  v.  Sophie  B.  Flemming.  Account 
rent,  $160.    PI  A  aUys,  Cole  A  Cole. 

38819.  The  United  States,  ez  rel.  R.  Mason  Lisle,  lieuten- 
ant, U.  S.  N.  (retiredX  v.  a  M.  Shelley,  Fourth  Auditor, 
Treasury    Department.     Mandamus,     rlllli   atty,   H.   C. 

^oT  WUooz  A  Gibbs  Sewing  Machine  Co.  v.  De  WiU  C. 

I  et  al.    Replevin.    PUb  attys,  Merriman  and  Weed. 

The  Sisters  of  the  Visitation  of  Washington  v.  Ann 
Joyce.    Acoount,  $607.10.    Plflk  attys,  Hamilton  and  Colbert 

July  14. 

38833.  Henry  J.  Kents  v.  Albert  Bouldin.  Judgment  of 
Justice  Bundy.  $100. 

388n.  Conrad  Allis  et  al.  v.  The  Columbian  University. 
Damages,  $6,000.    Plflb  atty.  F.  H.  Maokey. 

July  16. 

38834.  The  Peoples'  Savings  Bank  v.  Frank  B.  Conger. 
Notes,  $6,000.    Plb  aUy,  jTk.  Redington. 


Rule  of  Oourt. 

RuLBdO.  •  •  •  •  Hmhyter  ail  noUtm  uhSoh  r&UU»  to 
firoeeedlng9inthe8upr9mB  Oburt  <^  the  DittHei  ^f  CbJumMo. 
tim  pubUocUion  <^  toidoh  <t  required  by  kmo  or  by  ruiee  qf 
CXmrt,  or  by  any  order  of  Oourt,  $haU  be  pubttehed  in  Thb 
WASHnroToir  Law  Rbpobtkk,  during  the  time  req^uired  by 
law^  «n  additUm  to  any  other  paper*  which  may  be  ipeoially 
ordered  or  whioh  may  be  eeteetedby  the partiee. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 
James  F.  Shea  ) 

V.  VNO.U186.   Bciuity. 

StlHeShsastsl.) 

The  trustees  herein,  haying  reported  a  sale  of  the  south 

A>rty  (40)  feet  firont,  by  depth  thereof,  of  lot  seven  (7),  in 

square  two  hundred  and  six»-three  (368),  in  the  City  of  wash- 

.     .. .     -  Columbia,  for  $6,116.    It  is,  this 


ington,  in  the  District  of  < 
18th  da( 


«oM«  day  of  July.  l8eB,  ordered  that  said  sale  be  confirmed, 
unless  cause  to  the  contrary  be  shown  on  or  before  the  8a 
day  of  September,  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
moTON  liAvr  Rbportsb  for  three  successive  weeks  before  said 
day. 

B.  F.  BINQHAM,  Chief  Justice. 

A  true  copy.   Test:  R.  J.  limos.  Clerk. 

39  By  M.  A.  CuLNOT,  Ass't  Clerk. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 
The  18th  day  of  July,  1888. 

ClartA.Betle    )  _    ^_._ 

V.  y  No.  11101.    Bq.  Docket  38. 

Edward  M.  Reals,  j 
On  motion  of  the  plaintiff,  by  Mr.  CampbeU  Carrington,  her 
solicitor,  it  is  oidei«d  that  the  defendant,  Edwsrd  M.  Beale» 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-dav  occurring  forty  days  after  this  day  J  otherwise 
the  cause  wUl  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  for  an  absolute  divorce  upon  the 
ground  of  adulteiy. 
By  the  Court.  CHARLES  P.  JAMES,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mmos,  Qerk,  &c. 

30  By  M.  A.  CuMcr,  Amh  aerie. 


THIS  18  TO  aiVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained fh>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  AdminiBtration  on  the  personal  estate  of  Martia  0*Daao|liM» 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  sgainst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  ISth  day  of  July 
next ;  they  may  otherwise  by  law  be  excluded  fkom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  July,  1888. 

MARGAI^  O'DONOGHUB, 

Adm*x,  S8th  and  O  sts.  n.  w. 

39    g  A.  Elliot,  Proctor. ^ 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  flrom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  bosineas* 
Letters  of  Administration  on  the  personal  estate  of  EliabsAh 
Dozler,  late  of  the  District  of  Columbia^  deceased. 

All  persons  having  claims  against  the  said  decessed  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  0th  day  of  July 
next;  they  may  otherwise  by  law  be  excluded  ftom  all  bene- 
fit of  the  said  eeUte. 

Given  under  my  hand  this  9th  day  of  July,  1888. 

WILUAM  A.  GORDON,  Adm'r,  830  4^  si.  n.  w. 

30    No.  3160.    Ad.D.  14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 
6th  day  of  July,  1888. 

Qvssia  Laviaia  Cox  \ 

V.  V 11180.   Equity  Docket  38. 

Eugene  R.  Coi.  I 
On  motion  of  the  complainant,  by  Charies  S.  Wilson,  her 
attorney,  it  is  ordered  that  the  defendant  cause  his  M»pear- 
ance  to  be  entered  herein  on  or  befbre  the  first  mle-dwy  oc- 
curring forty  days  after  this  date;  otherwise  the  canse  will 
be  proceedeo  with  as  in  case  of  dennlt. 

The  oblect  of  this  bill  is  a  divorce  a  vinoulow    Notice  to  be 
publishea  in  the  Waskihotom  Law  RBPoam  and  the  OHIie. 
By  the  Oourt.  W.  S.  COX,  Justice. 

A  true  copy.   Test:  R.  J.  Mnras,  Clerk. 

30 By  L.  P.  Williams,  Asst  Clerk. 

THI8  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained fhMu  the  Supreme  Oourt  of  the  District  of  Ooinmhia, 
holding  a  Special  Term  for  Orphans*  Court  business,  Lettcra 
of  Adminisvation  on  the  personal  estate  of  Jaoksaa  Lackey, 
late  of  the  State  of  Texas,  deceased. 

All  perscms  having  claims  against  the  ssid  deceased  ai« 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  July 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  July,  1888. 

JAB.  S.  BDWARDSTAdm'r,  0006th  sL  n.  w. 

30    No.  8138.    Ad.  D.14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 
(Piled  July  17, 1888,) 


V.  >Bq.  No.  11300. 

Mary  CaanlngliaM  et  al. 
It  is  ordered  this  ITth  day  of  July,  A.  D.  1888,  thai  the  sale 
of  the  real  estate  described  in  these  proceedings  to  Margaret 
A.  Penn  and  reported  by  the  trustee,  be  and  it  is  hereby 
ratifloa  and  confirmed,  unless  cause  to  the  oontrsxy  be  shown 
on  or  befbre  the  17th  day  of  August,  A.  D.  1888. 

B.  F.^S7gHAM.  Chief  Justioe. 
A  true  copy.   Test:  R.  J.  Bfrnos,  Cleric. 

88  By  W.  B.  Willlaks,  Aast  Ctork.  : 
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CHANCERY  SALE   OF  VALUABLE  REAL  ESTATE,  FRONTING 
ONE  HUNDRED  AND  SIXTY-FiVE  FEET  ON  THE  WEST  SIDE 
OF  VERMONT  AVENUE.  AND  IMPROVED  BY  A  MAGNIFICENT 
RESIOENCE,  KNOWN  AS  NO.  1120  VERMONT  AVENUE,  NEAR 
THOMAS  CIRCLE. 
By  Tirtae  of  a  degree  of  the  SuDreme  Cotirt  of  the  District 
of  Colombia,  paaeed  on  the  S7th  aay  of  June,  1888,  in  Equity 
Canee  No.  lOTSS,  of  C.  D.  Fowler,  administrator,  and  otners 
against  Oeorge  Taylor  and  others,  we  will,  in  ftt>nt  of  said 
premises,  on  FRIDAY,  the  TWEimBTH  DAY  OF  JULY. 
1888.  at  FIVE  O'CLOCK,  P.  M.,  seU  at  public  ancUon.  to  the 
highest  bidder^  all  the  right,  title  and  interest  of  the  said 
George  Taylor  in  and  to  the  roUowing  described  real  estate, 
to  wit :  Lote  numbered  from  forty-nine  (49)  to  sixty  (00),  both 
indusiTe,  and  the  south  fifteen  ^  (16.41)  feet  front  on  Ver- 
mont avenue  of  lot  numbered  for^-eigiit  (48),  by  the  frill 
depth  thereof;  all  in  the  said  Oeorge  Taylor's  subdivision  of 
part  of  square  numbered  two  hun<u-ed  and  fourteen  (214),  on 
the  plat  or  plan  of  the  City  of  Washington,  in  the  District  of 
Columbia,  as  per  plat  recorded  in  Liber  W.  B.  M.,  folio  18S, 
of  the  records  of  the  Surveyor's  oflOce,  D.  C,  being  the  prop- 
erty now  occupied  by  the  said  Taylor,  on  the  west  side  of 
Vermont  avenue,  opposite  '*The  Portland  Flats.*' 

Said  sale  will  be  made  subject  to  a  deed  of  trust  made  by 
said  George  Taylor  and  wife  to  R.  W.  Tyler  and  B.  G.  Ruther- 
fbrd,  of  record  in  the  land  records  of  said  District  in  Liber 
No.  1188,  at  folio  47  et  seq.  The  following  notes  secured  by 
aaid  troBt  remain  unpaid,  to  wit:  One  principal  note  for 
sixty  thousand  dollars  (|60,000),  which  matures  on  the  28d 
day  of  July.  1888.  and  two  notes  for  interest  on  the  note  first 
aboTe  mentioned,  each  for  the  sum  of  eighteen  hundred  dol- 
lars, one  of  which  matured  on  the  28d  <uy  of  January,  1888, 
mod  the  other  will  mature  on  the  23d  day  of  July,  1888. 

Terms  of  sale :  One-third  CA)  of  the  purchase  money  cash 
in  lumd,  and  the  residue  in  two  equal  installments  on  a 
credit  or  one  and  two  years  respectively  Arom  the  day  of  sale, 
and  the  fkurchaser  will  be  required  to  give  his  notes  for  the 
deferred  installments  of  purchase  money,  bearing  date  the 
day  of  sale,  due  in  one  ana  two  years  respectively  uiereafter, 
with  interest  at  6  per  cent.  fkt)m  date  until  paid,  payable 
aemd-annnally,  and  to  give  such  security  for  the  payment 
thereof  as  may  be  satisfactory  to  the  undersignea  or  ap- 
proved by  the  court:  or  the  purchaser  may  pay  all  cash,  at 
nis  option.  A  deposit  of  |S00  will  be  required  on  the  day  of 
sale,  and  the  purchaser  will  be  required  to  fVilly  comply  with 
the  terms  of  sale  within  ten  days  thereafter,  or  the  property 
will  be  resold  at  his  risk  and  costs. 
All  conveyancing  at  purchaser's  cost. 

WILLIAM  TAYLOE  SNYDER, 
Trustee, 
Corcoran  Building. 
CHARLES  C.  COLE, 
Trustee, 
28 Fendall  Building. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  Sth  day  of  July,  1888. 
James  Edward  Green  et  al.  ) 

T.  [No.  11187.    Docket  28. 

Sarah  J.  Kennedy  et  al.    ) 
On  motion  of  the  complainants,  by  Mr.  Thomas  M.  Fields, 
their  solicitor,  it  is  ordered  that  the  respondents,  Annie  E. 
BidweU.  John  Bidwell,  Guy  R.  Kennedy,  Joseph  J.  E.  Kennedy,  and 

^ —  '^ -^  " •- *- —  ^een  issu^  and 

r  appearance  to 
>-day  occurring 

fortv  df^  after  this  dav:  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  eve  of  aefkult. 

T^to  object  of  this  suit  is  to  execute  trusts  created  by  deed 
recorded  in  Liber  968,  folio  8M.  9t  ssg.  one  of  the  land  records 
of  the  District  of  Columbia,  by  appointment  of  a  trustee, 
sale  of  property,  statement  of  accounts,  Ac. 
By  tlie  Court.  E.  F.  BINGHAM,  Chief  Justice,  Ac. 

Trae  copy.    Test :  B.  J.  Mmos,  Clerk,  &c. 

28  By  M.  A.  Clancy,  Ass't  Clerk. 


Cegal  Noticee. 


THT8  18  TO  GIVE  NOTIOB, 

ThaX  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fix>m  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Specisi  Term  for  Orphans'  Court  business, 
L<etters  Testamentary  on  the  personal  estate  of  Clementins 
Pleaaonton,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subacriber,  on  or  before  the  8th  day  of  July  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  7th  day  of  July,  1888. 
Augustus  W.  Daily ) 

V.  y  No.  11118.    Docket  28. 

Rachel  Dally.     I 
On  motion  of  the  plaintiiT,  by  Mr.  Wiswall,  his  solicitor, 
it  is  ordered  that  the  defendant  cause  her  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
davs  after  this  day ;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 
The  object  of  this  suit  is  divoroe  for  desertion  and  adultery. 
By  the  Court.  W.  8.  COX.  Justice,  Ac 

True  copy.    Test :  R.  J.  Mbios,  Clerk,  Ac. 

28  By  M.  A.  Clanot,  Ass't  Clerk. 


J" 


o.    11212.      Eq. 
Docket  28. 


Oireii  under  my  hand  this  6th  day  of  July,  1888. 

LAUkA  PLEASONTON,  Ex'x,  1341  L  st.  n.  w. 
Frank  W.  Hackett,  Jno.  F.  Bnnis,  Proctors. 
38    No.  8148:    Ad.D.14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  July,  1888. 
Arthur  Herbert  et  al. 

V. 

John  Sibley,  Anthony  Brenner,  Trustee, 
On  motion  of  the  plaintiffs,  by  Mr.  John  Ridout,  their 
solicitor,  it  is  ordered  that  the  defendant.  Anthony  Brenner, 
Trustee,  cause  his  appearance  to  be  entered  herein  on  or  be- 
for«-  thu  first  rule-day  occurring  fortv  days  after  this  di^; 
otlicrvvise  the  cause  will  be  proceeded  with  as  in  case  of  de- 
fault. 

Ttie  object  of  this  suit  is  to  obtam  the  appointment  of  a 
tntstci;  in  place  of  said  Anthony  Brenner,  under  a  deed  of 
tnist  recorded  in  Liber  N.  C.  T.  87,  folio  147,  of  the  land  rec- 
ords rf  the  District  of  Columbia. 
V,\  tlie  Court.  W.  S.  COX,  Justice,  Ac, 

True  oopy.    Test :  R.  J.  Mbigs,  Clerk,  Ac, 

28  By  H.  W.  Hodges,  Ass*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  July,  1888. 
George  W.  Smith  ) 

V.  (No.  11162.    Eq.  Docket 28. 

MaryE.SmHh.  ) 
On  motion  of  the  plaintiff,  by  Mr.  A.  B.  Williams,  his 
solicitor,  it  is  ordered  that  the  defendant,  Mary  E.  Smith,  cause 
her  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  for^  days  after  this  dav ;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  procure  a  decree  of  divorce 
ftom  the  bond  of  matrimony  on  the  ground  of  the  desertion 
of  the  plaintiff  by  the  defendant. 
By  the  Court.  W.  8.  COX,  Justice,  Ac, 

True  copy.    Test :  R.  J.  Mmas,  Clerk.  Ac. 

28  By  M.  A.  Clanct,  Assx  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  14th  day  of  July,  1888. 

Charles  H.  WoM) 

▼.  ^  No.  11220.    Eq.  Docket  28. 

Ella  J.  Wood,  j 
On  motion  of  the  plaintiff,  by  Bir.  W.  T.  Johnson,  his 
solicitor,  it  is  ordered  that  the  defendant  cause  her  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  da3rs  after  this  day :  otherwise  the  cause 
vriU  be  proceeded  with  as  in  case  of  default. 
The  object  of  this  suit  is  divoroe. 

By  the  Court.  CHARLES  P.  JAMES,  JusUce,  Ac. 

True  copy.    Test :  R.  J.  Mbxgs,  Clerk,  Ac 

29  By  L.  P.  Williams,  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
(Filed  July  17, 1888.) 
Milton  H.  Gettlnger    ) 

T.  y  11211.    Eq.  Docket  28. 

William  Gettlnger  et  al.  i 

Ordered  this  17th  day  of  July,  A.  D.  1888,  that  the  sale  made 
and  reported  by  William  W.  Boarman,  Esq.,  trustee  of  the  real 
estate  described  in  the  said  report,  filed  the  17th  day  of  July 
instant,  be  ratified  and  confirmed,  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  17th  day  of  August,  A.  D. 
1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reportkb  once  a  week  for  three  successive 
weeks  before  said  dsy  last  menUoned. 

The  report  states  the  amount  of  sale  to  be  84,575.00. 

E.  P.  BINGHAMjlJhief  Justice. 

A  true  copy.    Test:  R.  J.  Mbios,  Clerk. 

29  By  W.  E.  Williams,  Ass*t  Clerk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

July  6th,  1888. 

In  the  case  of  John  M.  Mitchell,  Administrator  of  Honij 
Striker,  deceased,  the  Administrator  aforesaid  has,  witn 
the  approval  of  the  Court,  appointed  Friday,  the  27th  day 
of  July,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributlTe  shares  (or  legacies)  or  a  residue  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Administrator  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copv  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

Test :  DORSET  CLAGBTT,  Register  of  Wills. 

28    No.  2768.    Ad.  D.  18.    Leon  Tobriner,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

HoldJJig  a  Special  Term  for  Orphans'  Court  Business. 

July  6th,  1888. 

In  the  case  of  Arthur  T.  Brice,  Administrator  of  Arthur 

Shaaff,    deceased,   the   Administrator  aforesaid  has,  with 

the  approval    of  the    Court,  appointed    Friday,  the   27th 

day  of  July,  A.  D.  \SS8,  at  U  o'clock  a.  m.,  for  makins 

payment  and  distribution  under  the  Court's  direction  and 

control ;  when  and  where  all  creditors  and  persons  entitled  to 


distributive  shares   (or   legacies}  or  a  residue  are  hereby 

"   '  '  '    ^  w  by  agent  or  attorney  duly 

authorized,  with   thcGr  claiDi.s  against  the  estate  properly 


notified  to  att«nd  in  person  or 


vouched  ;  oth er  wise  the  Ad  mi nisteator  will  take  Uie  benefit  of 
the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  ijaw  Reporter  previous  to 
the  said  day. 

Te«i.  DO  ABE  Y  CLAQETT,  Register  of  Wills. 

28    No.  7676  Old  Series.    Ad.  D.  7. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


The  5th  day  of  July,  1^8. 
Emma  Johnson. 


John  H.  Cook 


ion.   1 
etal.j 


No.  11119.    Eq.  Docket  28. 


On  motion  of  the  plaintifT,  by  Mr.  Prank  T.  Browning, 
her  solicitor,  it  is  ordered  that  the  defendants,  William  M. 
Cook,  Joseph  T.  Settle,  and  John  H.  Cook,  cause  their  appear- 
ance to  be  entered  herein  on  or  before  the  first  rtue-day 
occurring  forty  days  after  this  day ;  otherwise  the  cause  will 
beproceeded  with  as  in  case  of  aefault. 

The  object  of  thib  suit  is  to  have  the  deed  of  trust  dated 
on  the  3a  day  of  June,  1872,  and  recorded  in  Liber  091,  folio 
164,  released.  The  said  deed  havii^  been  given  by  Emma 
Johnson  and  her  husband  to  John  H.  Cook,  senior,  Trustee, 
now  deceased,  to  secure  defendant  Settle  in  the  payment  or 
I2S0.00.  It  being  claimed  that  said  indebtedness  has  been 
paid. 

By  the  Court.  W.  8.  COX,  Justice,  Ac, 

True  copy.    Test:  R.  J.  Mmos,  Clerk,  &c. 

28  By  M.  A.  Clancy,  Ass*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  Mh  day  of  July,  1888. 
Lewis  W.Holllnborgeretal. 
William  Coiveil  c 


irger  et  al. ) 
I  et  al.       3 


No.  11188.    Docket  28. 


On  motion  of  the  plamlifTs,  by  Messrs.  McGrcw  &  Small, 
their  solicitors,  it  is  ordered  that  the  rtefcndants,  William  W. 
Cowelt.  William  Makepeace.  EbenczerC.  Mlllett.  Parthenia  Ourant, 
Phebe  Morrill,  Mary  Walker,  sr..  Mary  Walker. Jr..  Society  for  In- 
crease of  the  Ministry,  Sarah  B.  Wild,  Sarah  E.  Millett,  Eliza  H. 
Smith,  Mary  T.  Derby,  and  Lucretia  Townsend,  can.se  their  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule-day 
occurring  forty  days  after  this  day  j  otherwise  the  cause  will 
be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  remove  cloud  on  title  to  lots  68 
and  69  Groff's  subdivision,  square  867,  and  lots  34,  37,  38, 
88,  40.  41,  42,  43,  44,  and  45,  of  Liuvilles*  subdivision,  souare 
867. 

By  the  Court.  W.  8.  OOX,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mmos,  Clerk,  Ac. 

88  By  M.  A.  OLaiiOY,  Aas't  Clerk. 


Cegol  Notitee. 


THIS  18  TO  OrVE  NOTICK 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Twm  for  Orphans'  Court  business.  Letters 
of  Administration  c.  t.  a.  on  tne  personal  estate  of  Lodolph 
Friederich,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchen  there- 
of, to  the  subscriber,  on  or  before  the  26th  day  of  May 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  eeUte. 

Given  under  my  hand  this  26th  day  of  May,  188B. 

MARYE.  MILIA  Adm*x  c.  t.  a.,  617  12th  st.  n.  e. 

28    No.  8071.    Ad.D.  14.    Irving  Williamson,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  David  Drtffuss,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof^ 
to  the  subscriber,  on  or  before  the  6th  day  of  July  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  6th  day  of  July,  1888. 

Bil^BTTE  DREYFXJ^,  £x*x,  3292  M  St.  n.  w. 

28    No.  8141.    Ad.  D.  14.    L  W.  NordUnger,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 
The  10th  day  of  July,  1888. 
Amanda  Winfree  ) 

V.  }  No.  11147.    Eq.  Docket  28. 

Hannibal  Winfree.) 
On  motion  of  the  plaintifT.  by  Mr.  WUUam  C.  Martin,  her 
solicitor,  it  is  ordered  that  the  defendant  causes  his  appear- 
ance to  be  entered  herein  on  or  before  the  first  ruie-dar 
occurring  forty  days  after  this  day:  otherwise  the  cause  wiU 
be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  dissolve  the  marital  relations 
existing  between  the  parties  hereto ;  and  ftirther,  that  the 
said  plaintur  may  have  the  care  and  custody  of  their  child. 
The  ground  for  said  dissolution  of  said  bond  of  matrimony 
is  wiufril  desertion  and  abandonment. 
By  the  Court.  E.  F.  BINGHAM,  Chief  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mkzqs,  Clerk,  Ac. 

28  By  M.  A.  CuiN CY.  Ass*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  July,  A.  D.  1888. 

Charles  Baker  ) 

V.  VNo.  11198.    Docket  28. 

Mary  Ann  Baker.) 

On  motion  of  the  plaintilf.  by  Mr.  Fred.  W.  Jones,  his  so- 
licitor, it  is  ordered  that  tne  defendant,  Mary  Ann  Baker. 
cause  ner  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day.  occurring  forty  days  after  this  day :  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  demult. 

Provided  a  copy  of  this  order  be  published  in  the  Wasb- 
iifOTON  Law  Rbpobtbb  and  the  WoBhington  OH^  once  a 
week  for  three  successive  weeks  before  said  rule-day. 

The  object  of  this  suit  is  for  divorce  ftt>m  the  honds  of 
matrimoxiy,  on  the  ground  of  willfril  desertion  and  abandon- 
ment by  the  defendant  of  the  plaintiff  for  the  frdl  uniniep- 
rupted  space  of  two  years. 

By  the  Court.  W.  8.  COX.  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mmos,  Clerk. 

28  By  M.  A.  CukNCT,  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding.a  Special  Term  for  Orphans' Court  Buatneas. 
July  nth,  1888. 

In  the  matter  of  the  Estate  of  Robert  Moore,  late  of  Wash- 
ington. D.  C„  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
ana  for  Letters  of  Administration  c  t.  a.  on  the  Estate  of 
the  said  deceased  has  this  day  been  made  by  A.  P.  Lacy* 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  8d  day  of  August  next,  at  1  o^ock 
p.  m.,  to  show  cause  why  the  said  WiU  should  not  be  proved 
and  admitted  to  Probate  and  Letters  of  Administration  c. 
t.  a.  on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  onoe  a  week  for 
three  weeks  in  tne  Washinoton  Law  RspoBTBa  previous  to 
the  said  day. 

By  the  Court.  CHARLES  P.  JABCEB,  Justice. 

28  Test:  DORSET  CLAGETT,  Register  of  Wills. 
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•My) 


N0.IUI6.    Docket  28. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  Tth  day  of  July,  1888. 
Augastiis  W.  Daily 

RachelDaiiy. 

On  motion  of  the  plaintiff,  by  Mr.  Wlswall,  his  solicitor, 
it  is  ordered  that  the  defendant  cause  her  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  defkult. 

The  object  of  this  suit  is  dlToroe  for  desertion  and  adultery. 

By  the  Court.  W.  8.  OOX.  Justice,  Ac, 

True  copy.    Test:  R.  J.  Mbios,  Clerk,  ^. 

38  By  M.  A.  Clancy,  Ass't  Clerk. 


Jo.    11212.      Eq. 
Docket  28. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLOMBIA. 

The  6th  day  of  July,  1888. 
Arthur  Hort>ert  et  al.  )  ^ 

Joliii  SMey,  Anthony  Brenner,  Trustee.  S 

On  motion  of  the  plaintifib,  by  Mr.  John  Ridout,  their 
solicitor,  it  is  ordered  that  the  defendant.  Anthony  Brenner, 
Trustee,  cause  his  appearance  to  be  entered  herein  on  or  be- 
fore the  first  mle-oay  occurring  forty  dsys  after  this  dav; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 
fiwat. 

The  object  of  this  suit  is  to  obtain  the  appointment  of  a 
trustee  in  place  of  said  Anthony  Brenner,  under  a  deed  of 
trust  recorded  in  Liber  N.  C.  T.  67,  folio  147,  of  the  land  rec- 
ords of  the  District  of  Columbia. 

By  the  Court.  W.  8.  COX,  Justice,  Stc. 

True  copy.    Test :  R.  J.  Mbzgs,  Clerk,  Ac, 

28  By  H.  W.  HoDOBS,  Ass*t  Clerk. 


THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  .the  Supreme  Court  of  the  District  ot 
Columbia,  holding  a  Special  Term  for  Orphans'  Court  busi- 
ness. Letters  Testamentary  on  the  personal  estate  of  Jonathan 
JHrkwood,  late  of  the  Distriot  of  Columbia,  deceased. 

All  persons  havinff  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  5th  day  of  July 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  5th  day  of  July,  1888. 

THOMAS  McQILL,  Ex'r,  1107  E  St.  n.  w. 

28    Ho.  8082.    Ad.  D.  14.    John  Ridout,  Proctor. 

m  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

(Filed  July  17, 1888.) 
MUtMi  H.  Gettinger    ) 

V.  y  11211.    Eq.  Docket  28. 

WaHam  Oettfnger  et  al. ) 
Ordered  this  I7th  day  of  July,  A..  D.  1888,  that  the  sale  made 
and  reported  by  William  W.  Boarman,  Esq.,  trustee  of  the  real 
estate  described  in  the  said  report,  filed  the  17th  day  of  July 
fnwtiant,  be  ratified  and  confirmed,  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  17th  day  of  August,  A.  D. 


fiegal  Notices. 


Prodded  a  copy  of  this  order  be  published  in  the  Wash- 
zvoToir  Law  Rspobtsb  once  a  week  for  three  successive 
weeks  before  said  day  last  mentioned. 

The  report  states  the  amount  of  sale  to  be  $4,576.00. 

B.  P.  BINGHAM,  Chief  Justice. 

A  traecopy.    Test:  B.  J.  Mbigs,  Clerk. 

89         By  W.  E.  Williams,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  14th  day  of  July,  1888. 

Charlet  H.  Wood) 

V.  V  No.  11220.    Eq.  Docket  28. 

Ella  J.  Wood,  j 
On  motion  of  the  plaintiff,  by  Mr.  W.  T.  Johnson,  his 
solicitor,  it  is  ordered  that  the  defendant  cause  her  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day :  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 
The  object  of  thii  suit  is  divorce. 

By  the  Court.  CHABLES  P.  JABd^S,  Justice.  Ac 

True  copy.    Test :  B.  J.  Mbios,  Clerk,  Ac. 

29  By  L.  P.  Williams,  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Joseph  E.  Johnston.  ) 

V.  VBquity  No.  10028. 

Henry  B.  McLane  et  al.  i 
The  Trostee  in  above  cause  having  reported  the  sale  of  the 
real  estate  In  the  proceedings  named,  to  wit,  lot  numbered 
fhtrty-three  (38)  in  Shepherd  and  Kirby *s  recorded  subdivision 
of  aqoare  numbered  one  hundred  and  sixty-four  (164).  as  re- 
corded in  Survevor's  Liber  J.  H.  K.,  page  137,  at  and  for  the 
som  of  twelve  thousand  one  hundred  (|12.100)  dollars,  it  is, 
this  twen^-ninth  day  of  June,  A.  D.  1888,  ordered  and  de- 
creed by  the  Court  that  said  sale  be  ratified  and  confirmed, 
mtlesB  cause  to  the  contrary  be  shown  on  or  before  the 
tbirtietb  day  of  July,  A.  D.  1888. 

Provided  that  a  copy  of  the  above  order  be  published  in 
the  Wasliington  Law  Reporter  once  a  week  for  three  suo- 
ijemirc  weeks  before  said  80th  day  of  July,  A.  D.  1888. 

W.  8.  COX,  J. 
A  true  copy.   Test :  B.  J.  Mbigs,  Clerk. 

37  By  M.  A.  Clancy,  Ass't  Clerk. 


7  HIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained fh3m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamenta^  on  the  personal  estate  of  Charles  Hartel, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  June  next : 
they  may  otherwise  oy  law  be  excluded  firom  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  28th  day  of  June,  1888. 

EMILIB  HABTBL,  Bx'x,  814  C  st  s.  e. 

28    No.  8182.    Ad.  D.  14.    Saml.  C.  Mills,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  2d  day  of  July,  1888. 
Sarah  Ann  Lookwood.    ) 

V.  }- No.  11184.    Docket  28. 

Agnes  Bolden  Place  et  al.  j 
Upon  hearing  of  the  Trustees'  report  filed  herein,  it  is, 
this  2d  day  of  July,  A.  D.  1888,  ordered  that  the  sale  herein 
reported  be,  an4  it  hereby  is,  ratified  and  confirmed,  unless 
cause  thereof  to  the  contrary  be  shown  on  or  before  the  1st 
day  of  August,  A.  D.  1888. 
By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test:  B.  J.  Mbios,  Clerk.  Ac, 

27 By  M.  A.  CLATfCY,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  July,  1888. 

George  W.  Smith  )  _    ^ 

V.  {No.  11162.    Eq.  Docket 28. 

Mary  E.  Smith.  ) 
On  motion  of  the  plaintiff,  by  Mr.  A.  B.  WHliams,  his 
solicitor,  it  is  ordered  Uiat  the  defendant,  Mary  E.  SmKh,  cause 
her  appearance  to  be  entered  herein  on  or  .before  the  first 
rule-day  occurring  forty  days  after  this  day ;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  procure  a  decree  of  divorce 
fh>m  the  bond  of  matrimony  on  the  ground  of  the  desertion 
of  the  plaintiff  by  the  defendant. 
By  the  Court.  W.  S.  COX,  Justice,  Ac, 

True  copy.    Test:  B.  J.  Meios,  Clerk,  Ac. 

28  By  M.  A.  Clawcy,  Ass^t  aerk. 

THIS  IS  TO  GIVE  NOTICE.  ^       ,      .,      ^   .. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  SpecisI  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  William  H. 
Bergman,  late  of  the  District  of  Ck>lumbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  29th  day  of  June 
next ;  they  may  otherwise  by  law  be  excluded  flrom  all  ben- 
efit of  the  said  estate. 

Oiven  under  my  hand  this  29th  day  of  Jane,  1888. 

MARY  O.  BERGMAN,  Bx'x,  1251  6th  St.  n.  w. 

28    No.  3131.    Ad.  D.  14.    A.  C.  Richards,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  Distriot  of  Colum- 
bia, holding  a  Speciiu  Term  for  Orphans'  Court  business. 
Letters  Testamentary,  on  the  personal  estate  of  Angela  or 
Angelina  Gatto,  late  of  tne  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  sutwcriber,  on  or  before  the  6th  day  of  July  next ; 
they  may  otherwise  by  law  be  excluded  fW)m  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  6th  day  of  July,  1888. 

PAUL  BONAVIRES,  Ex'r,  1202  Pa.  ave.  n.  w. 

28   Francis  Toumey,  Proctor. 
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Cegol  Blanks. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Catherine  Wilson,  Gaardian,       1 

Catherine  Miller,  otherwlee  known  [  No.  11078.   Equity. 
M  and  caUed  Daley  MHIeretal.     J 

Edward  A.  Newman,  the  Trustee  appointed  herein,  having 
reported  the  sales  of  the  following  described  real  estate  situ- 
ate in  the  city  of  Washington  and  District  of  Ck)lambia, 
to  wit.  lot  numbered  86  in  the  recorded  subdivision  of  origi> 
nal  lots  15, 16, 17, 18,  and  19,  in  square  numbered  204,  fironting 
20  feet  on  the  west  side  of  14th  street  west,  between  U  and  v 
streets  north,  and  running  back  188  feet  6  inches  to  an  alley, 
unimproved,  containing  ^770  square  feet,  at  and  for  the 
sum  of  one  doUar  and  mty-two  cents  per  square  foot, 
amounting  to  $4,210.40,  to  Richard  T.  PeUit,  and  all  that 
part  of  lot  numbered  16,  in  square  numbered  551,  situate  in 
said  city  and  District,  beginning  for  said  part  at  the  north- 
eastern comer  of  said  lot  and  running  thence  south  180  feet, 
thence  west  16  feet  4^  inches,  thence  north  ISO  feet,  thence 
east  16  feet  4)^  inches  to  the  beginning,  improved  by  a  two- 
story  Arame  house,  to  Charles  F.  F.  Rosenthal,  at  and  for  the 
sum  of  tl,826.00,  it  is,  therefore  this  29th  day  of  June,  1888, 
ordered  that  said^ales  be  finally  ratified  and  confirmed,  un- 
1 3SS  cause  to  the  contrary  be  shown  or  before  the  80th  day  of 
uuly,  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  successive  weeks 
before  said  last-mentioned  date. 

The  said  sales  aggregate  $6,535.40. 

W.  S.  CX)X,  J. 

A  true  copy.    Test :  R.  J.  Mnofl,  Clerk. 

27  By  M.  A.  Clancy,  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Sitting  in  Equity. 

June  37, 1888. 

Zachariah  Coltman ) 

V.  {10049.    Eq.Doc27. 

Abraham  Gibson.  ) 

Walter  B.  Williams,  Trustee,  having  reported  to  the  Court 
the  sale  of  sub-lot  58,  in  J.  W.  Jones^  subdivision  of  square 
545,  as  the  same  is  recorded  in  Liber  N-K.,  folio  267,  of  the 
records  of  the  Surveyor's  office  of  the  District  of  Columbia, 
under  the  terms  of  sale  as  set  forth  under  a  decree  rendered 
in  this  suit  on  the  28d  of  March,  1888,  and  it  ftirther  appear- 
ing ftrom  said  report  that  Charles  Ford  became  the  pur- 
chaser of  said  property,  at  public  auction,  for  the  sum  of 
ftB90.00,  it  is,  by  the  Court,  this  27th  day  of  June,  ordered  and 
decreed  that  the  said  sale  be  ratified  and  confirmed,  unless 
cause  to  the  contrary  thereof  be  shown  on  or  before  the  aTth 
dav  of  Julv,  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  suooessive  weeks 
before  said  27th  day  of  July,  1888. 

W.  S.  OOX,  J. 

A  true  copy.    Test :  B.  J.  Mmos,  Clerk, 

26  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  0th  day  of  July,  1888. 
Sa«i  S.  Henkle,  Trustee, 


Wllliam  J.  Murtagh, 
George  B.  WHson  oC 


HStee,  1 


No.  11196.    Equity  Docket  28. 


On  motion  of  the  plalntifr,  by  Mr.  William  J.  Miller,  his 
solicitor,  it  is  ordered  that  the  defendants,  Wllmer  S.  Shepherd 
and  Alexander  R.  Shepherd,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day ;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  defiiult. 

The  object  of  this  suit  is  to  have  a  deed  of  trust  from  said 
defendants,  George  B.  Wilson  and  wife,  to  said  defendant, 
Wilmer  S.  Shepherd,  to  secure  the  payment  of  certain  prom- 
issory notes  to  defendant.  Alexander  R.  Shepherd,  declared 
paid  and  satisfied,  and  for  the  appointment  of  a  trustee  in 
place  of  said  William  S.  Shepherd,  to  release  and  discharge 
said  deed  of  trust  And  also  the  object  of  said  suit  is  to  cor- 
rect errors  in  the  recording  of  deeds  fh>m  said  George  B. 
Wilson  and  wife  to  said  Wilmer  8.  Shepherd,  and  also  the 
recording  of  the  deeds  firom  defendants,  George  M.  Robe- 
son and  wife  and  Brainard  H.  Warner  and  wife  to  said 
plaintiff,  Saul  S.  Henkle. 

By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mmos,  aerk,  Ac. 

28  By  M.  A.  Clancy.  Asst  Clerk. 


PI  LAW  REPORTER  CO.  be^  to  an. 
nounce  to  the  profeEfsion  that  the  fol- 
lowizifiT  of  its  series  of  legral  forms  are  noixr 
complete  and  can  be  obtained  at  the  office 
of  the  Ck^mpany,  603  B  Street: 


24 


Tttlb  of  Blank. 


Deed  in  Fee, 

Deed  of  Trusty 

Quit  Claim  Deed,  ....'. 

Trustee's  Deed, 

Court  Trustee's  Deed,   .    .    . 

Reoeipt, 

Rent  Keceipt, 

Promissory  itote, 

Deed  of  Trust  Note, .... 

Declaration :  Common  Counts, 

**  General,    .    .    . 

Stock  Transfer, 

Acknowledgment:  With  Wife, 

Clerk^a  Certiftcatey 
Acknowledgpnent :  Single, 

Clerk'a  CerHflcate^ 

Acknowledgment :  With  Wife, 

Single,.    . 

Notice  of  Trial, 

Note  of  Issue, 

Release:  Short  Form,  .  .  . 
Undertaking  for  App.  to  Q.  T. 


p3 


s 


60c  |3. 

60 

60 

60 

60 

6 

6 

6 

6 
26 
60 
10 

26 

26 
26 
2o 
10 
10 
26 
10 


I 


k50 

3.50 

3.50 

3.50 

3.50 

40 

40 

40 

40 

1.75 

3.50 

75 

1.76 

1.75 

1.75 

1.75 

75 

75 

1.75 

75 


Tbe89  Forms  Mre  examined  and  passed  on  by  s  eommtttM  of 
leading  members  of  the  Bar,  are  handsomely  printed  on  Crane  Bns. 
Linen  Paper,  with  red  martinal  lines,  are  of  uniform  legal  sites,  aad 
on  the  whole  consUtate  the  Snest  set  of  legal  fbrms  ever  issned  ia 
the  Distriot.  Many  other  forms  are  in  coarse  ofprodaetion,  it  being 
the  intention  of  the  Company  to  publish  a  complete  set  oflawblanka. 


The  Law  Reporter  Co.'s 
BOOK3Hd:jOB 

Printing  Dept 

is  complete  in  every  particular  for  tlie 

prompt  and  correct  filling  of  orders 

for  all  kinds  of  Printing  at 

reasonable  rates. 


KNGRAVIXG 

on  Copper  and  Steel  executed  in  the  l>eet 
style  of  the  art. 


POSTAL   AND    TELEPHONE 
Orders  receive  attention  at  once, 
mates  cheerftdly  furnished. 


W.  F.  ROBERTS,  Supt, 
TCLEPHONC  249-6.  603  E  STRCex. 
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AirroirKlBYS-AX-i.A^w« 


WASHINGTON,  D.  O. 
I  BBRT,  WILLIAM  STONE, 


408  Fifth  St.  n.  w. 


BELL,  W.  PEIBCE, 


OouiMel  in  Patent  Oau9e$  625  F  St.  n.  w. 


B 


LAIR,  JOHN  S., 


1420  F  St.  n.  w. 


D' 


)UMONT,  N., 


e29FSt.n.w. 


E 


DWARDS  A  BARNARD, 


SOO  5th  St.  n.  w. 


M 


ACKBY,  FRANKLIN  H., 


606  D  St  n.  w. 


S' 


AYHJiB,  JAMES  H.. 


1419FSt.n.w. 


M 


CALIFORNIA. 

oCALLISTER,  WARD,  Jr., 

480  Moot^meiy  St.,  San  Frandsoo. 


COLORADO. 


D 


(UNN,  GBORQB, 


Denver. 


H 


GEORGIA.. 

ARBICON  A  GILBERT. 

Gate  City  Bank  Bnildins,  Atlanta. 


KANSAS. 
TVOUGLASS,  GEORGE  L., 


Wichita. 


MINNESOTA. 
TTEATH,  HARTWELL  P., 


St.  Paul. 


NEBRASKA. 
riFFDTT,  CHARLES, 


Pazton  Building,  Omaha. 


omo. 


WINQ,  GEORGE  a, 
89  Eiaclid  Ave.,  Room  8,  Cleveland. 


A:SS0^  S.  XAYLrOR, 

Commlggioner  of   Deeds,  Notary    Public    and 
U.  S.  Commissioner, 

1224  P  St  N.  W.  Washington,  D.  0. 

Attorney  for  Mercantile  Ck)llectingr  Agrency . 

BUBTDY'S   JU8XICH, 

ft  per  vol.    For  sale  at  the  Washins^ton  Law  Reporter  Office. 
A  Manual  of  the  Laws  of  the  District  of  Columbia,  from 
ite  otginizatlon,  with  notes  of  decisions  and  referencee,  by 

CHARL^   a  BUNDT, 

CwuriMloaer  of  DeMit  for  aU  the  States  and  Territories, 

VOZABT  PITBUO,  V.  8. 001C1CI8BI0NBB  AlTD  JXTSTIOB  OF  THB  FBAOB 

468  U.  Ave.       (Opp.  City  HaU)      Washington,  0.  C. 

4^  All  papers  for  record  or  nse  in  other  States  should  be 
acnowledged  befi»e  a  Commissioner  of  Deeds  in  this  District 
heffmbehigsent.  88 


JOHN    H.   YOORHBES, 

ATTORNBY-AT-IiATV, 
Solicitor  of  Patents  and  Counsel  In  Patent  Cases. 

PRACTICES  BEFORE  THE 

Grneral  Land  Office  and  Coubt  of  Claims. 
8i  Gload  Bldg.,  cor.  9th  &  F  Sts.,  Washington,  D.G.     7 


BALDWIN,  DAVIDSON  &  WIGHT, 

Attorneys  at  Law,  Solicitors  of  Patents^  and 
Counselors  in  Patent  Causes, 

25  Gk^nt  Place,  TVashingrton,  D.  O. 
Established  1869.    Patent  Business  Exdosively.     4 

P^ational  UnlTersity  I^^w  Sdiool. 

Prbb't,  Hon.  ARTHUR  MAC  ARTHUR, 

Late  Associate  Justice  Supreme  Court  District  of  Colombia 

LECTURERS: 

Hon.  SAM*L  F.  MILLER, 

Associate  Justice  Supreme  Court  U.  S. 

International  Law. 

Hon.  W.  B.  WEBB. 

Federal  Jurisprudence  and  Practice. 

H.  a  CLAUGHTON,  Esq. 

Common  Law  Pleading.  Evidence,  Equity  Pleading  and 

Practice,  Commerciu,  Maritime,  and  Criminal  Law. 

JAMES  SCHOULER,  Esq. 

Bailments  and  Domestic  Relations. 

EUGENE  CARUSI,  Esq. 

Real  and  Personal  Property,  Contracts,  Negotiable  Instru- 

ments, 

CHAS.^.  WHITMAN.  Esq. 

Patent  Law  and  Practice. 

JUDGES  OF  THB  MOOT  COURT : 

I  CHAS.  S.  WHITMAN,  Esq.. 
I  Patent  Cases. 

School  opens  Oct.  8, 1887.  For  information,  address  C.  W. 
Bushnell,  Treas.,  or  E.  D.  Carusi,  Sec.,  1006  F  st.  n.  w.,  Wash> 
ington,  D.C.  87 

± 


EUGENE  CARUSL  Esq., 
Law  and  Equity  Cases. 


Book  and  Job  Printins^e 

THE  LATV  REPORTER  COMPANY 
begrs  to  inform  the  profession  that  it  has 
recently  added  to  its  plant  a  ftiU  supply  of 
new  Job  Type,  new  Presses,  and  every  ap- 
pointment of  a  first  class 

JOB  PRINTING  OFFICB, 

which  will  be  under  the  sui>ervision  of  Mr. 
W,  F.  Roberts,  one  of  the  most  skilfUl  and 
artistic  Printers  in  this  city.  It  is  therefore 
prepared  to  execute  Briefs,  Records,  Blanks 
and  Books  in  the  highest  style  of  the  art. 

The  Company  solicits  the  patronaffe  of 
the  profession,  cuid  iruarantees  neat  and 
accurate  work,  promptly  delivered,  at  rea- 
sonable prices. 

Estimates  fUmished  on  application. 
DATID  ]»•  OI^rVHR, 
General  Manager. 
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GOOD   CONDITION. 


Abbotf  8  National  Digest,  vols.  1,  2, 8,  4,  5,  1867 

to  1872. 
Abbotf  8  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Ck>ntract8, 1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  boand;  vol.4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  voL 

II,  1876. 
Atkins*  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  8,  4,  5,  6,  7. 

Barbour  on  Setoff. 

Bissett  on  Partnerriiip,  1874. 

Blackstone's  Commentaries  (by  Bei^amin)  1870. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice— latest. 

Surge  on  Suretyship. 

Chit<7'8  English  Digest 

Crimmal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  TiUe,  1865. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly,  1789  to  1867, 

1867  to  1866,  1867  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1867. 

Qilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf 's  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest^  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Irish  R^>ort8,  Equity  series,  vol.  II,  1868. 


Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronaux, 


Landlord  and  Tenant  (Sloane),  1878. 

Laws  1869-60. 

Law   Reports  (English),  vols.  1  to  16,  indusive, 

loOi— o9. 
Law  of  NaMoncL  VatteL 
Legal  Maxims  (Morgan). 
Leading  Criminal  Clues,  Bennet  &  Heard.  2d  Ed. 


Lonff  on  Sales  of  Personal  Property. 
Lou&iana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-off. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  6th  ed 

Orphan's  Court  Manual. 
Oldham  &  White's  Digest,  1  vol. 

Paschal's  Annotated  Digest^  2  vols,  duplicate. 

Peere's  Chancery  Repoiis,  vosL  1,  2,  3. 

Penal  Code  1867.  Duplicate& 

Penal  Code  of  1867  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Ray's  Medical  Jurisprudence  of  Insanity,  1853. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1846. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870, 1873. 
Swinbome's  Treatise  on  Wills,  vols.  1,  2,  3. 

The  Reporter,  Houghton.  Osgood  &  Co..  vols. 

6,  6,  7,  8,  bound;  vols.  9  to  20,  inclusive, 

unbound. 
The  Transcript,  1873,  8  vols.,  published  in  New 

York. 
Treatise  on  Equity,  Fonblanquee. 
Treatise  on  Insanity,  Prichard. 

U.  S.  Stats,  at  Large,  vols.  1,  2,  3. 

U.  S.  Stats,  at  Large,  1861  to  1863,  and  1863  to  1867 
2  vols.,  G.  P.  Sanger. 

U.  S.  Digest^  Abbott,  voL  1,  A  to  C,  2  copies; 
voL  ^  D  to  L.,  2  copies ;  voL  3,  M  to  Y,  ^ 
copies;  vol.  6,  Sup.,  F  to  M,  1  copy.  These 
annuals,  viz.:  voL  1  to  8.  (duplicates);  9  to 
17,  single,  with  1  voL,  Table  of  Cases  and 
Equity  Digest,  vol.  2. 

Warren's  Duties  of  Attorneys,  1870. 
Watkins  on  Descents. 
Wellford's  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  Executors,  &c.,  voL  2,  Thobanlf  s 
Notes. 

For  sale  at  the  Office  of  the  Washington 
Law  Reporter.  Orders  for  Law  Books  promptly 
filled  at  current  prices.    Address 

THE  WASHINGTON  LAW  REPORTER, 
508  E  St.  N.  W.,  WashlngtQB,  B.  C* 
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^m  §tp$vitt. 


1874. 


VOL.XVL 


No.  31 


WASHfflGTOH,  D.  a     - 


ADGDST 1. 1888 


Neglifirence  Causing  Damaere  by  Terror. 

Does  an  action  lie  for  negligence  causing  dam- 
age by  terror,  and  occasioning  nervous  or  men- 
tal shock,  unaccompanied  by  "impact"  ?    This 
was  the  question  the  Privy  Council  were  called 
on  to  determine  in  The  Victorian  Railwav  Com- 
missioners V.  Coultas  and  Wife,  reported  in  the 
current  number  of  the  Law  Journal ;  but  coun- 
sel were  unable  to  produce  any  decisions  of  the 
English  courts  in  which  damages  were  recov- 
ered under  such  circumstances.    They  did,  in- 
deed, refer  to  the  American  case  of  Vander- 
burgh V.  Truax  (4  Denis,  464),  decided  by  the 
Supreme  Court  of  New  York,  which,   by  the 
way,  Mr.  Pollock,  in  his  work  on  Torts,  observes 
is  generaUy  accepted  as  good  law ;  but,  as  was 
indicated  in  the  judgment  of  the  Privy  Council, 
that  was  a  case  of  palpable  injury  caused  by  a 
boy,  who  was  ftightened  by  the  defendant's  vio- 
lence, seeking  to  escape  from  it,  and  is  merely 
like  the  case  of  Sneesby  v.  The  Lancashire  and 
Yorkshire  Ry.  Co.   (1  Q.  B.  D.,  42).    Referring 
generally,  however,  to  the  numerous  decisions 
collected  in  our  papers  on  "  Remoteness  of  Con- 
sequential Damage,"  in  Volume  XV,  yre'  shall 
here  merely  add  that  the  American  case  of  Can- 
ning V.  Williamstown  (1  Cnsh.,  461,)  would  have 
been  found  more  in  point,  holding  that  a  ver- 
dict, founded  on  fright  and  mentitl  sufifering, 
caused  by  risks  and  perils,  would,  in  the  ab- 
sence of  personal  injury,  be  contrary  to  law ; 
and  so,.seeWyman  v.  Licavitt,  23  Alb.,  L.  J., 
253;  Johnson  v.  Wells,  6  Nov.,  224.    While,  as 
regards  English  cases,  the  one  most  nearly  in 
pomt  that  we  can  discover  is  Coombe  and  Wife 
V.  Moore,  referred  to  in  Vol.  XV,  p.  227,  where  the 
action  was  brought  to  recover  daniages  occa- 
sioned by  the  fsM  of  rockets  in  the  plaintiff's 
garden,  which  so  alarmed  the  plaintifif's  wife 
wat  she  was  attached  by  hysteria,  upon  which 
neuralgia  supervened.    Nor  should  we  forget 
(as  thePrivy  Council  appear  to  have  done)  that 
it  was  laid  down  by  the  House  of  Lords,  in 
Lynch  v.  Knight,  that  '*  mental  pain  and  anx- 
iety the  law  cannot  value,  and  does  not  pretend 
to  redress  when  the  unlawftQ  act  complained  of 
causes  that  alona" 

Now,  in  the  case  under  notice,  which  came 
before  Lords  Fitzeerald  and  Hobhouse,  Sir 
Barnes  Peacock,  and  Sir  Richard  Couch,  on  an 
appeal  from  a  jud^ent  of  the  Supreme  Court 
of  the  Colony  of  Victoria,  the  action  was  brought 
to  recover  damages  for  a  severe  shock  and  in- 
juries sustained  by  the  respondent,  Mary  Coul- 
tas, through  the  appellants'  negligence,  whereby 
the  respondents  were  placed  in  imminent  penl 
of  beine  killed,  by  a  train  of  the  appellants, 
whilst  driving  over  the  Swan  street  level  cross- 
ing: at  Richmond  East,  on  the  8th  of  May, 
1886,  and  for  losses  and  excuses  incurred  by 
the  respondent,  James  Coultas,  through  the  ill- 
ness of  his  wife,  the  first  mentioned  respondent. 


The  appellants,  by  their  defense,  denied  the  al- 
leged negligence ;  and,  flirther,  stated  that  the 
respondents  were  not  lawfhUy  on  the  crossing, 
ana  were  guilty  of  contributory  negligence; 
and  they  ftirther  contended  that  no  cause  of  ac- 
tion was  disclosed  by  the  statement  of  claim, 
as  it  was  not  stated  that  either  the  respondents 
or  their  property  were  struck  or  touched  by  the 
train  of  the  appellants ;  and  that  it  only  showed 
negligence  without  injury.  They  further  con- 
tended that  the  alleged  damages  arising  from 
shock  or  fright  without  impact  were  too  remote 
to  sustain  the  action. 

At  the  trial  of  the  action  the  following  facts 
appeared  in  evidence :— On  the  8th  of  May,  1886, 
the  respondent,  James  Coultas,  accompanied  by 
his  wife,  the  respondent,  Mary  Coultas,  was  re- 
turning from  Melbourne  to  Hawthorn  in  abuggy. 
The  night  was  dark  and  rainy.  They  reached 
Swan  street  level  crossing  at  a  few  minutes  past 
9  p.  m.,  Richmond  side.  The  gates  were  shut. 
The  respondent,  James  Coultas,  could  not  see 
across  to  the  other  side.  The  gate-keeper  came 
out,  and  opening  the  near  gates  to  him  said  '*A11 
right,"  and  wa&ed  on  across  the  line  to  the 
gates  on  the  opposite  side.  The  respondent  fol- 
lowed after  him  in  the  buggy,  three  of  four  yards 
behind  him.  The  gate-keeper  had  a  lamp  m  his 
hand.  The  respondents  got  partly  on  to  the  far 
line,  on  the  up  line,  when  the  gate-keeper  sud- 
denly turned  around  with  his  lamp  and  said,  *'  For 
Heaven's  sake  go  back;  the  train  is  coming." 
The  defendant,  James  Coultas,  looked  and  saw 
the  train  approaching  from  Hawthorn,  and  said, 
**  Open  the  gate.  Quick."  It  was  safer  to  ^o 
on,  as  the  respondent  could  not  turn  the  buggy  m 
time  to  go  back.  The  gate-keeper  ran^  to  the 
gates  ana  tried  to  open  the  far  side  gate  but  did 
not  succeed.  He  then  opened  the  near  half  of 
the  gate.  The  respondent,  Jan^es  Coultas,  then 
turned  round  the  end  of  the  gate,  and  got 
out  with  the  buggy.  When  the  train  passed,  it 
was  close  to  the  back  of  the  buggy,  the  buggy 
being  inside  the  gate.  As  the  tram  approached 
Mary  Coultas  famted,  and  fell  forward  in  her 
-brother's  arms.  The  medical  evidence  showed 
that  she  received  a  severe  nervous  shock  from 
the  fright,  and  that  the  illness  from  which  she 
afterwards  suffered  was  the  consequence  of  the 
fright.  One  of  the  plaintiffs'  witnesses  said  she 
was  suffering  from  profound  impression  on  the 
nervous  system,  nervous  shock  and  the  shock 
from  which  she  suffered  would  be  a  natural  con- 
sequence of  the  fright.  Another  said  he  was 
unable  to  detect  any  physical  damage :  he  put 
down  her  symptons  io  nervous  shock.  The  jury 
found  that  the  defendants'  servant  negligently 
opened  the  gate  and  invited  the  plaintiff  to  drive 
over  the  level  crossing  when  it  was  dangerous 
to  do  so,  and  that  the  plaintiffs  could  not  have 
avoided  what  had  occurred  by  the  exercise  of 
ordinary  care  and  caution  on  their  part  And 
they  assessed  the  male  plaintiff's  damages  at 
£342  2s,  and  the  female  plaintiff's  at  £400,  leave 
being  granted  to  either  side  to  move  for  judg- 
ment after  the  frill  court  had  decided  points  re- 
served. The  points  reserved  were :  1.  Whether 
the  damages  awarded  by  the  jury  to  the  plain- 
tiffs, or  either  of  them,  are  too  remote  to  be  re- 
covered? 2.  Whether  proof  of  "impact"  is 
necessary  in  order  to  entitle  plaintiffs  to  main- 
tain the  action?    3.  Whether  the  female  plain- 
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tiff  can  recover  damages  for  physical  or  mental 
injuries,  or  both,  occasioned  by  fright  caused  by 
the  negligent  acts  of  the  defendants?  The  ftill 
court,  consisting  of  Mr.  Justice  Williams  and 
two  other  Judges,  answered  that  the  damages 
awarded  were  not  too  remote  to  be  recovered ; 
that  proof  of  "impact"  was  not  necessary ;  and 
that  the  female  plain tifif  could  recover  damages 
for  physical  and  mental  injuries  occasioned  by  the 
fright.  Thereupon  Judgment  was  entered  for 
the  plaintififs  for  the  amounts  awarded,  and  the 
present  appeal  was  from  that  iudgment. 

No  douDt,  through  the  negligence  of  the  de- 
fendants' servant  in  charge  of  tiie  crossing,  the 
plaintififs  had  been  placed  in  imminent  peril; 
and  as  was  said  by  Liord  Ellenborough,  in  Jones 
V.  Boyce  (referred  to,  among  various  other  cases 
of  the  kind,  in  vol.  XX.  p.  531),  on  which  the 
plaintififs'  counsel  relied,  "if  I  place  a  man  in 
such  a  position  that  he  must  adopt  a  perilous  al- 
ternative, I  am  responsible  for  the  conse- 
quences." But,  those  consequences  must  be 
such  as  in  the  ordinary  course  of  things  would 
flow  as  the  natural  and  reasonable  result  of  the 
defendants'  act;  see  The  Notting  Hill,  9  P.  D., 
105 ;  and  here  the  Privy  Council  were  rightly  of 
opinion  that  the  first  question,  whether  the 
damages  were  too  remote  should  have  been  an- 
swered in  the  affirmative,  and  on  that  ground 
without  saying  that  "impact"  was  necessary, 
that  the  Judgment  should  have  been  for  the  de- 
fendants, '^ccordiufi^  to  the  evidence  of  the 
female  plaintifif,"  said  their  lordships,  "her 
fright  was  caused  by  seeing  the  train  approach- 
ing, and  thinking  they  were  going  to  be  killed. 
Damages  arising  from  mere  sudden  terror,  un- 
accompanied by  any  actual  physical  injury,  but 
occasioning  a  nervous  or  mental  shock,  cannot 
under  such  circumstances,  their  lordships  think, 
be  considered  a  consequence  which,  in  the  ordi- 
nary course  of  things,  would  flow  from  the  neg- 
ligence of  the  gate-keeper.  If  it  were  held  that 
they  can,  it  appears  to  their  lordships  that  it 
would  be  eztendine  the  liability  for  negligence 
much  beyond  whatthe  liability  has  hitherto  been 
heldto  be.  Not  only  in  such  a  case  as  the  present, 
but  in  every  case  where  an  accident  caused  by 
negligence  nad  given  a  person  a  serious  nervous 
shock,  there  might  be  a  claim  for  damages  on 
account  of  mental  injury.  The  difficulty  which 
now  often  exists  in  the  case  of  alleged  physical 
inj  uries  of  determining  whether  they  were  caused 
by  the  ne&^lieent  act  would  be  greatly  increased, 
and  a  wide  field  opened  for  imaginary  claims.'' 

"We  have  been  unable,"  said  the  Supreme 
Court  of  Maine,  in  the  case  of  Wyman  v.  Leavitt, 
to  which  we  referred  at  the  outset,  "to  find  any 
decided  case  which  holds  that  mental  sufifering 
alone,  unattended  by  any  injury  to  the  person 
caused  by  simple  actionable  negligence  can  sus- 
tain an  action.  And  the  fact  t£at  no  such  case 
exists,  and  that  no  elementary  writer  asserts  | 
such  a  doctrine,  is  a  strong  argument  against 
it."  Too  much  weight,  however,  should  not  be 
attached  to  the  mere  absence  of  precedent;  as 
Kekewich,  J.,  remarked  in  Tarn  v.  Turner,  re- 
ported in  the  June  number  of  the  Law  JoumaU 
"  in  such  a  case  the  usual  arguments  are.  on  the 
one  side,  that  there  is  no  reported  case  oecause 
the  principle  was  never  doubted,  and  on  the 
other,  that  there  is  no  such  case  because  no  one 
has  ever  been  so  foolish  as  to  raise  so  barren  a 


Soint"  "It  is  remarkable,"  said  Sir  Richard 
ouch,  in  the  case  in  hand,  "that  no  precedent 
has  been  cited  of  an  action  similar  to  the  present 
having  been  maintained  or  even  instituted,  and 
their  lordships  decline  to  establish  such  a  prece- 
dent" The  precedent  the  other  way  that  they 
have  establisned  is  sound,  and,  apart  from  itB 
authority  as  only  a  Privy  Counsel  case,  is  enti- 
tled to  commana  acceptance  on  principle.— JrCs/k 
Lato  Times. 


Snpreme  Conrt  of  the  District  of  Colnmbia. 

GENERAL  TERM. 

Rbportkd  by  Pbanklik  H.  Mackkt. 

JACOB  RICH. 

JOSEPH  SOLARI  and  CAMILLE  SOLARI, 
Copartners,  trading  by  the  firm  name  of 
Solari  Brothers. 

Decided  December  19, 1887. 
I  be  Chikf  JuancB  and  Justices  Haonxb  and  Jambs  aittins. 
A  debt  due  a  partnersbip  cannot  be  attached  to  satisQr  a 

Judgment  rendered  against  one  partner,  who  alone  was 

served,  in  a  suit  commenced  againit  both  partners  on  a 

partnership  contract. 
Appeal  fVom  an  order  overruling  a  motion  to  quash  an 

attachment. 

The  case  is  stated  in  the  opinion. 

Thomas  M.  Fields  for  appellant 

N.  H.  Miller  and  Miller  &  Miller  for  ap- 
pellee. 

Mr.  Chief  Justice  Bingham  delivered  the  opin- 
ion of  the  court 

The  plaintifif  declared »  on  a  promissory  note 
for  $500,  made  and  simed  by  the  firm  name  of 
Solari  Brothers,  Camille  Solari  was  served  with 
process  and  filed  a  plea  denying  indebtedness, 
but  without  affidavit,  under  the  rule.  Joseph 
Solari  was  not  found,  and  the  officers  so  re- 
turned. 

January  15,  1887,  Judgment  was  rendered 
afi^inst  both  defendants  on  motion  of  the  plain- 
tiff. February  9,  1887,  this  judgment  was  set 
aside  on  the  plaintiff's  motion  and  a  judgment 
rendered  against  Camille  Solari. 

On  the  same  day  an  attachment  was  sued  ont 
on  the  judgment  and  process  served  on  the 
Metropolitan  National  Bank,  with  interroga- 
tories to  be  answered  by  the  garnishee.  'Hie 
garnishee,  having  answered  to  the  first  inter- 
roeatories  that  it  had  no  ftmds  of  Camille  So- 
lan's and  was  not  indebted  to  him,  moved,  fbr 
that  reason,  and  also  because  a  debt  due  a  him 
cannot  be  attached  for  a  debt  of  a  sins'le  mem- 
ber of  such  firm,  to  be  discharged.  March  2, 
1887,  the  plaintiff  sng^sted  the  decease  of  Jo- 
seph Solari  after  the  commencement  of  the 
action  and  before  service  on  him.  In  answer 
to  additional  interrogatories  the  Metropolitan 
Bank  stated  an  indebtedness  to  Solari  Brothers 
of  $111.47. 

On  the  18th  of  March,  1887,  Camille  Solari 
filed  his  denial  that  Joseph  Solari  had  departed 
this  life,  as  suggested  by  the  plaintiff. 

On  the  19th  of  February,  1887,  Camille  Solari 
filed  his  motion  to  discharge  the  attachment. 
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because  a  debt  dae  a  firm  cannot  be  attached 
on  a  jadgment  against  one  member  of  the  fipn. 

On  the  2l8t  of  March,  1887,  the  court  entered 
an  order  overruling  both  motions  of  Camille 
Solari  and  of  the  garnishee  to  discharge  the  at- 
tachment. From  this  order  Camille  oolari  and 
the  garnishee  took  an  appeal  to  the  General 
Term.  Camille  Solari  gave  bond  in  appeal,  but 
the  garnishee  did  not. 

The  ouestion  presented  by  the  record  is :  Can 
a  debt  aue  a  partnership  be  attached  to  satisfy 
a  judgment  rendered  against  one  partner,  who 
alone  was  served,  in  a  suit  commenced  against 
both  partners  on  a  partnership  contract? 

The  ffeneral  rule  of  the  common  law  unques- 
tionably is  that  a  judgment  against  one  of  sev- 
eral persons  who  are  jointly  obligated  is  a 
merjirer  of  the  cause  of  action  as  to  all  and  may 
be  plead  in  bar  to  a  subsequent  action  against 
the  joint  obliffors  not  included  in  it  The  case 
of  Moabe  v.  Hollins,  decided  by  the  Court  of 
Appeals  of  Maryland  in  1839,  11,  G.  &  H.,  fairly 
illustrates  the  doctrine.  It  was  there  held  that 
where  a  person  carried  on  a  copartnership  busi- 
ness in  his  own  name,  but  had  a  dormant  part- 
ner, that  a  creditor  who  sued  and  recovered 
judgment  against  the  known  partner  upon  an 
obligation  given  for  a  firm  debt  in  the  course  of 
partnership  business  was  thereby  precluded 
from  suing  the  dormant  partner,  although  he 
remained  ignorant  of  the  fkct  of  copartnership 
until  after  the  rendition  of  the  judgment. 
Probably  this  decision  may  have  suggested  the 
enactment  by  the  Legislature  of  Maryland  of  a 
statute  passed  subsequently  providing  as  fol- 
lows: 

** A  judgment  rendered  against  one  or  more 
members  of  a  partnership,  or  one  or  more  per- 
sons iointly  liable  on  any  bill,  bond,  covenant, 
promissory  note,  bill  of  exchange,  contract,  or 
agreement  whatsoever,  less  than  the  whole 
number  of  partners  or  persons  so  bound,  shall 
not  work  an  extinguishment  or  merger  of  the 
cause  of  action  on  which  such  judgment  may 
have  been  rendered,  as  respects  the  liability  of 
the  partners  or  persons  not  bound  by  such 
judgment;  and  they  shall  remain  liable  to  be 
sued  as  if  their  original  responsibility  had  been 
joint  and  several :  Protnded,  That  but  one  satis- 
faction of  the  debt  or  demand  shall  be  made." 
Md.  Code,  Art  29,  Sec.  18. 

The  claim  made  by  counsel  for  the  plain tifi'  in 
this  case  is  that  'Hhe  debt  is  a  firm  debt  and  the 
judgment  is  against  Camille  Solari  as  a  member 
of  Vie  firm  of  Solari  Brothers.  His  liability 
arises  out  of  his  firm  relations,  and  the  plaintiff 
has  a  right  to  have  that  liability  satisfied  out  of 
the  assets  of  the  firm ;"  and  in  support  of  their 
position  cite  Johnson  v.  Matthews,  32  Md.,  368 ; 
Khodes  V.  Amsink,  38  Md.,  354,  and  Imbusch  v. 
Farwell,  1  Black,  566. 

The  conclusion  of  the  court  in  each  of  these 
cases  would  seem  to  support  the  claim  of  coun- 
sel, but  a  careflil  examination  of  them  will  re- 
move this  impression. 

Imbusch  V.  Farwell  was  commenced  in  the 
District  Court  of  the  United  States  for  Wiscon- 
sin, and  seems  to  have  been  decided  in  accord 
with  the  provisions  of  a  statute  of  Wisconsin,  to 
the  effect  that  where  jud&pient  is  recovered 
against  some  members  of  a  firm  and  not  against 


others  that  satisfiEtction  of  the  judgment  may  be 
by  seizure  and  sale  of  the  partnership  effects. 

We  cannot  doubt  that  the  cases  of  Johnson  v. 
Matthews  and  Rhodes  v.  Amsink,  supra^  were 
largely  determined  by  the  statute  of  Maiyland 
before  recited,  and  beyond  that  are  predicated 
upon  the  authority  of.Imbusch  v.  Farwell  with- 
out mentioning  the  distinction  between  the 
Maryland  and  Wisconsin  statutes. 

Without  questioning  the  soundness  of  those 
decisions  it  is  apparent  to  us  that  in  this  Dis- 
trict where  the  common  law  in  this  respect  has 
not  been  modified  by  statute,  the  law  is  other- 
wise. The  obligation  of  the  firm  being  merged 
in  the  judgment  against  one  partner,  as  to  all 
members  of  the  firm,  and  the  judgment  being 
against  one  only,  it  logically  follows  that  the 
execution  cannot  be  broader  than  the  judgment 
and  can  only  be  levied  on  the  property  of  the 
judgment  debtor ;  hence  cannot  be  levied  on  the 
partnership  property.  Ex  parte  Christy,  2  D.  & 
C.,  155 ;  Bradley  v.  Miller,  1  Rose,  273. 

It  is  not  contended  that  the  interest  of  Camille 
Solari  in  the  partnership  flind  attached  can  be 
reached  by  this  attachment  proceeding.  His 
interest  is  what  may  remain  to  him  after  the 
settlement  of  the  partnership  business  and  the 
payment  of  the  partnership  debts.  This  can 
only  be  ascertained  judicially  by  the  aid  of  a 
court  of  equity. 

It  is  claimed  that  Camille  Solari  may  not  ap- 
peal because  not  aggrieved  by  the  decision  of 
the  Court  in  Special  Term ;  that  the  application 
of  the  fiind  in  the  hands  of  the  garnishee  to  the 
extinguishment  of  the  judgment  against  him 
would  benefit,  not  injure  him.  He  is  shown  by 
the  record  to  be  a  partner,  and  as  such  is  en- 
titled to  contend  for  the  preservation  and  legal 
appropriation  of  the  partnership  property. 

We  do  not  perceive  that  the  question  of  the 
death  of  Joseph  Solari  as  presented  by  the 
record  is  one  that  can  be  now  considered,  for 
the  reason  that  the  suit  and  judgment  are  not 
against  Camille  as  surviving  partner ;  hence  the 
determination  of  the  issue  as  to  the  death  of 
Joseph  Solari,  before  hearing  the  motions  to  dis- 
charge the  attachment,  would  not  have  raised 
any  implication  of  the  proper  disposition  of 
these  motions. 

If  it  be  admitted  that  our  decision  is  based 
upon  technical  law  it,  nevertheless,  appears  to 
be  the  law  of  this  jurisdiction,  and  as  such  must 
be  administered  until  such  time  as  the  legislative 
power  in  its  wisdom  may  intervene. 

The  order  of  the  court  below,  overruling  the 
motions  to  quash  and  discharge  the  attachment, 
is  reversed,  with  costs,  and  the  cause  remanded 
for  fhrther  proceedings. 


Arthur  Murphy,  who  quitted  the  stage,  at- 
tempting the  law,  was  reftised  a  call  by  the 
Benchers,  on  the^ound  that  he  was  a  "  vaga- 
bond "  by  act  of  Parliament — IrUh  Law  Times, 

A  NEW  TRIAL  can  be  granted  by  the  Supreme 
Court  on  account  of  newly  discovered  evidence 
and  not  for  mere  irregularities  at  the  trial,  such 
as  the  fact  that  a  juror  had  previously  declared 
his  strong  preference  in  the  case,  particularly 
when  the  trial  court  overruled  such  objection 
to  the  juror. — Davenport  v.  McKee,  S.  C.  N. 
Car.,  Dec.  30, 1887 :  4  S.  E.  Rep.,  545. 
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UNITED  STATES  CIRCUIT  COURT. 

DISTRICT  OF  OREGON. 

Ex  Parte  CHIN  KING,  on  habeas  corpus. 
Ex  Partb  CHAN  SAN  HEE,  on  habeas  corpus. 
A  child  bora  in  the  United  SUtes  of  Chinese  parents  is  by 
the  rule  of  the  common  law  and  the  Fourteenth  Amend- 
ment, a  citizen  of  the  United  States;  and  when  restrained 
of  its  liberty  of  locomotion  therein,  maybe  delivered  there- 
from, on  habea»  corpu*^  by  the  proper  national  court. 

Deady,  J. — ^The  writ  of  habeas  corpusin  these 
cases  was  allowed  and  issued  on  June  25, 1888, 
and  they  were  heard  together  on  the  same  day. 

The  petition  of  Chin  Kine  states  that  she  was 
bom  in  San  Francisco,  California,  on  October 
10, 1868;  while  that  of  Chan  San  Hee  states  that 
she  was  bom  in  Portland,  Oregon,  on  March  15, 
1878 ;  and  they  each  state  that  they  are  re- 
strained of  their  liberty  by  William  Robert 
Laird,  the  master  of  the  British  bark  Kitty^  be- 
cause the  collector  of  customs  for  this  port  re- 
fhses  to  allow  them  to  land  fl*om  said  bark,  on 
the  ground  that  the  petitioners  are  Chinese  and 
have  no  return  certificate,  as  required  by  the 
Act  of  Congress  on  that  subject;  but  they  aver 
that  they  are  native  bom  citizens  of  the  United 
States,  andj  therefore,  not  included  within  the 
terms  of  said  Act. 

The  return  of  the  master  to  each  writ  states 
that  the  Kitty  sailed  from  Hong  Kong  for  Port- 
land, on  April  19,  1888,  and  that  the  petitioners 
were  passengers  thereon  during  said  voyage, 
and  are  now  in  custody  on  board  the  same,  for 
the  reasons  stated  in  the  petitions. 

On  application,  the  U.  S.  district  attorney  was 
allowed  to  intervene  on  behalf  of  the  United 
States,  and  alleges  that  he  had  no  knowledge  or 
information  sufficient  to  form  a  belief  as  to 
whether  the  petitioners  were  born  in  the  United 
States  as  alleged,  or  not.* 

On  the  hearing  it  appeared  that  Chung  Yip 
Gen  is  a  Chinese  merchant  who  has  lived  and 
done  business  in  this  city  for  the  past  thirteen 
years,  and  for  twelve  years  prior  thereto  in  San 
Francisco;  that  he  was  married  in  San  Fran- 
cisco about  twenty-three  years  ago,  and  the  pe- 
titioners are  his  daughters,  the  olaer  one  having 
been  bom  in  San  Francisco  and  the  younger  one 
in  Portland,  and  that  in  1881.  the  father  sent 
them  and  their  mother  to  China,  from  whence 
they  were  to  return  when  they  pleased. 

By  the  common  law,  a  child  bom  within  the 
allegiance  —  the  jurisdiction  —  of  the  United 
States,  is  bom  a  subject  or  citizen  thereof  with- 
out reference  to  the  political  status  or  condition 
of  its  parents;  (McCay  v.  Campbell,  2  Saw... 
118;  in  re  Look  Fin  Sing,  10  Saw.,  353;  Lynch  v. 
Clark,  1  Sandf.,  683;.  fii  the  latter  case  it  was 
held  that  Julia  Lynch,  who  was  bom  in  New 
York  In  1849  of  alien  parents  during  a  temporary 
sojourp  by  them  in  that  city  and  returned  with 
them  the  same  year  to  their  native  country 
where  she  resided  until  her  death,  was  an  Ameri- 
can citizen. 

The  vice  chancellor,  after  an  exhaustive  ex- 
amination of  the  law,  declared  that  every  per- 
son bom  within  the  dominion  and  allegiance  of 
the  United  States  was  a  citizen  thereof,  without 
reference  to  the  situation  of  his  parents.  This, 
of  course,  does  not  include  the  children  bom  in 


the  United  States  of  parents  engaged  in  ihe 
diplomatic  service  of  foreleg  governments, 
whose  residence,  in  contemplation  of  public  law, 
is  a  part  of  their  own  countiy. 

The  rule  of  the  common  law  on  this  subject 
has  been  incorporated  into  the  frmdamental  law 
of  the  land.  The  Fourteenth  Amendment  de- 
clares: "All  persons  bom  or  naturalized  in  the 
United  Stated,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  uie  United  States,  and  of 
the  State  wherein  they  reside." 

In  re  Look  Tin  Sing,  10  Saw.,  353,  it  was  held 
that  a  person  bom  within  the  tJnited  States,  of 
Chinese  parents,  not  engaged  in  any  diplomatic 
or  official  capacity  under  the  Emperor  of  China, 
is  a  citizen  of  the  United  States.  The  case  is 
similar  to  that  of  the  petitioners.  The  party  in 
question  was  born  in  California  in  1870,  of 
Chinese  parents.  In  1879  he  went  to  China,  and 
retumed  to  Califomia  in  1884.  without  the  cer- 
tificate provided  for  in  the  restriction  of  1882,  or 
that  of  1884,  and  was,  therefore,  denied  the  right 
to  land. 

Mr.  Justice  Field  in  delivering  the  opinion  of 
the  court  in  which  Sawyer,  Sabm  and  Hoffman 
concurred,  says^  (p.  359):  "The  inability  of  per- 
sons to  become  citizens  under  those  laws  (of 
naturalization)  in  no  respect  impairs  the  effect 
of  their  birth,  or  of  the  birth  of  their  children, 
upon  the  status  of  either,  as  citizens  of  the 
United  States." 

The  only  point  made  by  the  district  attorney 
ag^nst  the  petitioneA  on  the  question  of  their 
citizenship  is.  that  they  left  this  country  with- 
out, as  he  claims,  any  definite  or  fixed  purpose 
to  return. 

But,  I  think,  the  evidence  does  not  warrant  so 
strong  a  statement  For  aught  that  appears, 
they  intended  to  return;  and  the  fact  that  they 
have  retumed  gives  strength  to  the  inference. 
The  most  that  can  be  said  is,  there  was  no  time 
fixed  for  their  return.  And  that  is  the  case  with 
hundr^s  of  minor  American  citizens,  who  go 
abroad  yearly,  for  nurture  and  education.  Bat 
it  seems  that  the  citizenship  of  the  petitioners 
would  not  be  affected  by  the  fiact,  if  they  had 
never  come  back,  unless  it  also  appears  that  they 
had  in  some  formal  and  affilrmative  way  re- 
nounced the  same. 

However,  in  my  judgment,  a  ikther  cannot 
deprive  his  minor  child  of  the  status  of  Ameri- 
can citizenship,  impressed  upon  it  by  the  cir- 
cumstances of  its  birth  under  the  Constitution 
and  within  the  jurisdiction  of  the  United  States. 
This  status,  once  acquired,  can  only  be  lost  or 
changed  by  the  act  of  the  party  when  arrived 
at  m^ril^,  and  the  consent  of  the  Qovemment. 

BySection  2  of  Article  4  of  the  Constitution,  it 
is  provided:  *' The  citizens  of  each  State  shall 
be  entitled  to  all  privileges  and  immunitiee  of 
citizens  in  the  several  States." 

It  has  always  been  held  that  the  privileges 
and  immunities  there  referred  to,  are  fhnaa- 
mental;  and  that  a  citizen  of  one  State  may,  at 
least  under  this  provision,  pass  through  or  re- 
side in  any  other  State  of  the  Union  for  the 
ordinary  pursuits  or  purposes  of  life.  Corfleld 
V.  Coryell  4  Wash.  C.  0.,  180;  Paul  v.  Virginia, 
8  Wall.  180. 

The  action  of  the  collector  in  these  cases,  has 
the  effect^  and  is  so  intended,  to  deny  these  citi- 
zens of  the  United  States,  the  right  of  free  loco- 
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motion  within  the  same— the  right  to  come  into, 
pass  through  or  reside  in  this  State,  and  is, 
therefore,  contrary  to  and  in  violation  of  the 
Constitational  provision  guaranteeing  such 
light  to  every  citizen.  Sections  751,  752  and 
763  of  the  Revised  Statutes  provide,  in  eflFect, 
that  the  courts  of  the  United  States  and  the 
judges  thereof  shall  have  power,  by  habeas  cor- 
pus^ to  deliver  a  person  held  in  custody  or  re- 
strained of  his  liberty,  in  violation  of  the  Ck>n- 
Btitntion  or  of  a  law  or  treaty  of  the  United 
States. 

The  petitioneraL  as  we  have  seen,  are  re- 
strainea  of  their  hberty  in  violation  of  the  Con- 
stitution, and,  therefore,  this  court  has  Jurisdic- 
tion to  discharge  them  on  a  habeas  corptLS. 

The  prisoners  are  discharged  from  custody.— 
Chicago  Legal  News, 


SUPREME  COURT  OF  NEW  YORK, 

SPECIAL  TERM 

MOOREHOUSE  v.  HUTOmNSON. 

The  testator,  by  the  seoond  clante  of  his  will,  gave  all  his 
property  to  his  wife  during  her  life,  and  after  her  death  it 
was  to  be  equally  divided  between  his  five  children,  three 
sons  and  two  daughters.  In  the  seventh  clause  the  wife 
was  directed,  by  conveyance  to  take  effect  after  her  death, 
to  convey  *'the  interest  of  my  two  daughters,  devised  to 
them  in  the  will,  to  Alcander  Hutchinson,  in  trust,  for  their 
sc^  and  separate  use."  The  wife  died  in  1887,  having  long 
prior  thereto  executed  a  deed  under  the  will  to  Alcander 
Hutchinson. 

field,  That  the  trust  contained  in  the  seventh  paragraph  is 
passive  and  therefore  void. 

Lawrence,  J.— I  do  not  regard  the  decision 
of  the  General  Term  upon  the  appeal  taken  by 
Mary  Ann  Hutchinson,  the  executrix,  fl*om  the 
decree  of  the  surrogate,  revoking  the  letters 
testamentary  issued  to  her,  and  removing  her 
as  trustee,  as  precluding  the  plaintiff  in  tms  ac- 
tion from  questioning  the  validity  of  the  trust 
contained  in  the  seventh  clause  of  the  will  of 
^Qram  Hutchinson,  deceased. 

There  are  several  trusts  contained  in  that  will, 
either  one  of  which  would  be  sufficient  to  sup- 
port the  reasoning  ux>on  which  the  determina- 
tion of  the  Qeneral  Term  proceeded.  That  de- 
cision must  be  regarded  as  establishing  that 
Mrs.  Hutchinson  under  said  will  became  a  trus- 
tee, and  that,  therefore,  in  a  proper  case  it  was 
wiuiln  the  power  of  t^e  surrogate  to  remove 
ber,  and  also  as  establishing  that  such  case  had 
been  made  out  before  the  surrogate.  No  ex- 
pression of  opinion  is  given  as  to  the  force 
or  effect  of  the  different  trusts,  nor  as  to  their 
cbaracter,  whether  active  or  passive. 

The  second  and  seventh  paragraphs  of  the  will 
are  as  follows : 

Second.  I  bequeath  and  devise  all  of  my  prop- 
erty, real  and  personal,  to  my  wife,  Mary  Ann 
Hutchinson,  for  the  term  '*of  her  natural  life, 
and  after  her  death  to  be  equally  divided  between 
my  children,  viz.:  Alcander  Hutchinson,  Sarah 
Elizabeth  Southgate,  wife  of  the  Rt  Rev.  Bishop 
Southeate,  Mary  Frances  Moorehouse,  Hiram 
Hntchmson,  Jr.,  and  Charles  Louis  Richard 
Hutchinson,  in  such  proportion,  as  taking  into 
account  the  sums  alreaay  paid  or  advanced  to 
tbem,  or  hereafter  advanced  to  them  under  the 


provisions  of  this  will,  shall  g^ve  them  equal 
shares.  Nevertheless,  and  always  provided  that 
the  bequest  and  devise  of  the  said  property  for  the 
term  of  her  natural  life  to  the  said  Mary  Ann 
Hutchinson,  is  intended  to  be  and  shall  operate 
as  a  trust,  for  the  uses  and  purposes  hereinafter 
declared,  and  that  the  trusts  hereinafter  created 
shall  be  a  charge  both  upon  the  incomes  of  the 
property  and  on  the  body  of  the  estate  herein 
conveyed,  both  real  and  personal,  and  of  every 
kind  and  description." 

Seventh.  In  trust  that  the  said  Mary  Ann 
Hutchinson  shall  "  by  proper  form  of  convey- 
ance executed  to  take  effect  on  her  death,  con- 
vey the  interest  of  my  two  daughters  devised 
to  them  under  this  will,  to  Alcander  Hutchin- 
son, in  trust  for  their  sole  and  separate  use. 
Also  conveying  and  setting  aside  in  like  man- 
ner for  their  separate  use  any  sums  of  money 
devised  to  them  from  my  estate  by  payments, 

gifts  or  appropriations,  made  to  or  for  them, 
y  the  said  Mary  Ann  Hutchinson  after  my 
death,  from  the  incoihes  accruing  to  her  from 
her  life  estate." 

It  is  quite  apparent  from  the  provision  con- 
tained in  the  second  paragraph  above  referred 
to,  and  also  ftt)m  the 'provisions  of  the  eighth 
paragraph  of  the  will,  that  it  was  the  intention 
of  the  testator,  that  upon  the  death  of  Mrs. 
Hutchinson,  the  testator's  estate  should  be  dis- 
tributed equally,  and  that  his  children  should 
be  made  "equal  each  one  to  the  other"  (see 
eighth  paragraph  of  the  will).  Mrs.  Hutchinson 
died  on  the  10th  of  March.  1887,  having  long 
prior  thereto,  pursuant  to  the  directions  of  the 
seventh  clause  of  the  will,  executed  a  deed  to 
Alcander  Hutchinson,  of  the  share  or  interest 
"derived  or  devised"  under  the  will  to  the 
plaintiff  in  this  action.  The  plaintiff  now  claims 
that  the  trust  contained  in  the  seventh  parar 
graph  of  the  will  is  passive,  and  therefore  void ; 
wat  she  is  entitled  to  a  judgment  against  the 
said  defendant  to  that  effect,  and  that  he  ac- 
count for,  deliver  and  convey  all  the  property 
held  by  him,  as  such  alleged  trustee,  together 
with  the  accumulations  thereof. 

In  was  long  ago  settled  that  a  femme  covert 
with  respect  to  ner  separate  estate  is  to  be  re- 
garded in  a  Court  of  Equity  as  a  femme  sole, 
and  that  she  might  dispose  of  her  property  with- 
out the  consent  or  concurrence  of  her  trustee, 
unless  specially  restrained  by  the  instrument 
under  wnich  she  acquired  her  separate  estate 
( Jaques  v.  MethodistEpiscopal  Church,  17  John- 
son. 548 ;  see  also  Jervoise  v.  Duke  of  North- 
umoerland,  1  Jacobs  &  Walker,  569  and  571 ;  2 
Story  Eq.  Juris.,  section  979). 

It  was  also  held  that  where  the  absolute  bene- 
ficial interest  in  the  trust  was  given  to  the  sepa- 
rate use  of  a  married  woman,  without  any  re- 
striction or  direction  as  to  the  mode  of  posses- 
sion or  enjoyment,  or  in  such  manner  that  the 
Statute  of  Uses  would  execute  the  use  or  title 
in  hen  if  it  was  real  estate  she  would  be  entitled 
to  call  upon  the  trustees  for  an  immediate  con- 
veyance or  transfer  of  the  legal  title  to  her. 
(See  Perry  on  Trusta,  sec.  667,  voL  2,  second  ed. 
262,  and  cases  cited.  See  also  Tiffany  &  BuUard 
on  Trusts,  &c.,  686). 

In  Rawson  v.  Lampman  (1  Seld,  426).  it  was 
held  that  where  a  conveyance  of  land  is  made 
to  one  person  in  trust  for  the  use  and  benefit  of 
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another,  his  or  her  heirs  and  assigns,  without 
limitation,  no  estate  or  interest  vests  in  the 
trustee,  but  the  entire  estate,  legal  and  equita- 
ble, vests  in  the  person  to  whose  use  the  eonvev- 
ance  is  made,  subject,  however,  to  such  condi- 
tions as  would  have  attached  to  the  legal  estate, 
had  the  title  vested  in  the  trustee,  according  to 
the  terms  of  the  deed.  The  Court  cited  the  49th 
and  47th  sections  of  the  Revised  Statutes  of  Uses 
and  Trusts.  That  case  was  approved  in  Fisher 
V.  Hall  (4t  K.  Y.,  424),  and  so  flEU*  as  I  have  been 
able  to  discover,  it  has  never  been  questioned 
as  a  correct  exposition  of  the  law.  (See  also 
Woodgate  v.  Fleet,  64,  N.  Y.,  666 ;  Berden  v. 
Slocum,  71  N.  Y.,  346).  In  that  case  the  will 
provided  as  follows :  '^  I  direct  my  said  trustees 
to  permit  and  sufifer  my  son.  William  B.  Blocunu 
to  nave,  receive  and  take  the  rents,  issues  ana 
profits  for  the  term  of  his  natural  life,  and  after 
his  decease,  I  give,  devise  and  bequeath  the 
same  part  or  share  to  the  heirs  at  law  of  my 
said  son." 

It  was  held  that  the  trust  so  attempted  to  be 
created  was  a  passive  one  and  was  invalid^  and 
that  the  son  took  a  life  estate,  upon  which  a 
judgment  against  him  was  a  lien.  (See  also 
Syracuse  Savings  Bank  v.  Holden,  106  N.  Y., 
4&;  Helck  v.  Reinheimer,  106  N.  Y.,  470). 

Under  the  seventh  paragraph  of  the  will,  the 
flprantee,  Alcander  Hutchinson,  has  no  power  to 
do  anything.  He  is  not  to  receive  the  rents, 
issues  or  profits  of  the  share  intended  for  Mrs. 
Moorehouse,  nor  of  that  of  her  sister.  He  is  not 
to  apply  them  to  their  use  or  maintenance. 

I  cannot  but  conclude,  therefore,  that  the 
alleged  trust  created  in  the  seventh  clause  of 
the  will  is  a  mere  passive  trust  and  therefore 
void. 

The  cases  cited  by  the  learned  counsel  for  the 
defendant  do  not  contain  anything  adverse  to 
the  views  expressed  in  the  cases  heretofore  re- 
ferred to. 

In  Ward  v.  Ward  (106  N.  Y.,  68)  duties  were 
imposed  upon  the  executors  as  trustees,  which 
made  the  trust  active  and  not  passive. 

In  Donavan  v.  Vandemark  (78  N.  Y.,  244)  it 
was  held  Uiat  it  was  not  necessaiy  under  the 
statute,  in  order  to  create  a  valid  trust,  that  the 
trust  should  be  stated  in  the  very  words  of  the 
statute.  In  that  case  all  the  testator's  real  and 
personal  estate  was  given  in  trust  for  the  neces- 
sary support  and  maintenance  of  the  testator's 
son  during  his  natural  life,  and  after  the  son's 
death  the  estate  was  devised  and  bequeatiied  to 
the  children  of  the  son.  The  executor  was  also 
authorized  to  sell  certain  of  the  real  estate.  The 
court  there  held  that  the  will  gave  to  the  trus- 
tee, directly  or  inferentially,  power  to  manage 
the  estate  and  receive  the  rents  and  profits  and 
apply  them,  according  to  his  judgment,  in  the 
support  and  maintenance  of  the  son,  and  thatu 
therefore,  a  valid  trust  was  created  and  a  leg^ 
title  vested  in  the  trustee.  No  such  feature 
exists  in  this  case. 

Alcander  Hutchinson  is  not  required  or  au- 
thorized to  receive  the  rents  and  profits  of  the 
property  conveyed  to  him,  nor  is  he  to  apply 
them  or  hold  them  for  the  support  or  mainte- 
nance of  the  plain tiffl  or  to  any  one  for  her  bene- 
fit (see  case  last  cited  at  p.  247).  , 

Morse  v.  Morse  (86  N.  Y.,  .53)  was  a  case  di- 
rectly within  the  provisions  of  the  statute,  the 


trustee  beinf^  directed  to  annually  pay  the  inter- 
est of  one-sixth  of  the  residuary  estate  to  the 
son  of  the  testator,  in  whose  behalf  the  trust 
was  created.  The  same  remark  applies  to  the 
case  of  Moore  v.  Hegeman  (72  N.  Y.,  376)  where 
the  will  directed  that  a  specific  sum  out  of  the 
renta,  issues  and  profits  of  each  share  of  the  es- 
tate, during  the  minority  of  the  child  for  whose 
benefit  it  was  held,  "shall  be  applied  to  his  or 
her  education,  support,  &c.,"  the  court  holding 
that  the  words  "applied"  and  "paid  over"  as 
used  were  substantial  equivalents,  and  that  the 
trust  was  within  the  provision  of  the  Statute 
of  Uses  and  Trusts,  relating  to  express  trusts  (1 
Rev.  Stat,  430;  72  N.  Y.,  376). 

In  the  view  above  taken  it  is  entirely  imma- 
terial whether  the  testator  intended  to  use  the 
word  "derived"  in  the  seventh  paragraph  of 
the  will,  or  whether,  as  the  plaintiff  contends, 
that  word  was  by  a  clerical  error  used  instead 
of  "devised."  Either  word  is  sufficientljr  de- 
scriptive of  the  interest  of  his  daughters  in  his 
estate  which  the  testator  directed  his  wife  to 
convey  to  his  son,  Alcander,  for  the  sole  and 
separate  use  of  each  of  the  daughters. 

On  the  authorities  above  cited,  I  am  of  the 
opinion  that  the  plaintiff  in  this  case  is  entitled 
to  the  relief  for  which  she  prays  and  Judgment 
will  be  rendered  accordingly.  Findings  will  be 
settled  on  two  days'  notice.— -Y.  Y,  Daily  Regis- 
let. 


FAYETTE  COUNTY  (OHIO)  COMMON  PLEAS. 

STATE  v.  YATES. 

A  dog  is  a  "  thing  of  ▼alae,"  and  may  be  stolen;  and  burg- 
lary may  be  committed  by  breaking  and  entering  witli  in- 
tent to  steal  a  dog. 

HuGGiNS,  J.— This  cause  was  heard  upon  de- 
murrer to  the  indictment.  In  substance  the  in- 
dictment charged  that  the  defendants,  in  the 
night  season,  forcibly  broke  and  entered  a  sta- 
ble with  intent  to  steal  two  dogs  of  the  value  of 
140. 

The  position  taken  and  relied  on,  in  support 
of  the  demurrer,  is,  that  dogs  can  not  be  stolen, 
and  that,  therefore,  a  bre&ng  and  entering 
with  intent  to  steal  a  dog,  is  not  burglary.  To 
sustain  this  position  the  case  of  State  v.  Lymns: 
26  Ohio  St,  400,  is  cited. 

It  must  be  conceded  that  if  no  material  change 
has  been  made  in  the  law  of  the  State  ux>on  this 
matter  since  Lymus'  case  was  decided,  it  is  di- 
rectly in  point  and  settles  the  question  here.  It 
was  held  in  that  case,  that  the  Larceny  Act  of 
Ohio  haviufi;  defined  what  could  be  stolen,  by 
the  words  ^ffoods  and  chattels,"  no  buroeny 
oould  be  predicated  upon  the  taking  of  a  dog, 
because  aogs  were  not  '^  such  goods  and  chat- 
tels as  were  esteemed  at  the  common  law  to  be 
the  subjects  of  larceny." 

"The  reason  generally  assigned  by  common 
law  writers  for  this  rule,  as  to  stealing  dogs,  is 
the  baseness  of  their  nature,  and  the  fkct  that 
they  were  kept  for  the  mere  whim  and  pleasure 
of  the  owners.    «    *    * 

"This  common  law  rule  was  extremely  tech- 
nical, and  can  scarcely  be  said  to  have  a  sound 
basis.  While  it  was  not  larceny  to  steid  a  dog  it 
was  larceny  to  steal  the  skin  of  a  dead  dog,  and 
to  steal  many  animals  of  less  account  than  dogs. 
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Lord  Coke,  in  his  Institate,  said:  'Of  some  things 
that  be  /eras  naturm,  being  reclaimed,  felony 
may  be  committed,  in  respect  of  their  noble  and 
generons  nature  and  ooorage,  serving  ob  vitas 
solatium  of  princes  and  of  noble  and  generons 
persons  who  make  them  fitter  for  great  employ- 
ments, as  all  kinds  of  falcons  and  other  hawks, 
if  the  party  that  steals  them  know  they  be  re- 
daimed.'  ♦  *  *  One  reason  hinted  at  by 
Lord  Coke  for  holdine  ttiat  it  was  not  larceny 
to  steal  dogs  was  thatlt  was  not  fit  that '  a  per- 
son should  die  for  them,'  and  yet  those  ancient 
lawgivers  thought  it  not  unfit  that  a  person 
should  die  for  stealing  a  tame  hawk."  Earl,  J., 
in  MullaUy  v.  People,  86  N.  Y.,  367. 

The  foithftdness  of  the  dog  Ib  portrayed  in 
nearly  every  reading  book  put  into  the  hands 
of  school  children.  It  has  been  a  favorate  theme 
in  literature.    We  read : 

*'  Tie  sweet  to  hear  the  wfttch  dog's  honest  bark 
Bay  deep-mooUied  welcome  as  we  draw  near  home.** 
—Don  .Aum,  Ut  OantOt  19th  Statma, 

^  Lo,  the  poor  Indian  I  whose  untutored  mind 
Sees  God  in  doads,  or  hears  him  in  the  wind ; 

To  be  content  *s  his  natural  desire : 
He  asks  no  angel's  wing,  no  seraph's  lyre, 
But  thinks,  a<unitted  to  that  equal  sky. 
His  IkithftU  dog  shall  bear  him  company." 

—Pope^a  B$»ay<mMan. 

^  The  tither  was  a  plowman's  oolUe. 

He  was  a  gash  and  fldthAi'  tyke 
As  ever  a  utp,  a  sheugh  or  dyke ; 
His  honest,  sonsie,  baws'nt  fkce 
Ay  got  him  firiends  in  ilka  place." 

77is  Tloa  Dog$,—Bwm9. 

**  But  the  poor  dog,  in  life  the  firmest  firiend, 
The  first  to  Welcome,  foremost  to  defend. 
Whose  honest  heart  is  still  his  master's  own. 
Who  labors,  fights,  lives,  breathes  for  him  alone, 
Unhonored  (Uls,  unnoticed  all  his  worth." 

-InaeripHon  an  the  monument  of  a  Neu^oundland  dog.- 


Tet  by  the  common  law,  and  the  law  of  Ohio 
as  declared  in  Lymus'  case,  if  some  scoundrel 
had  taken  the  honest  watch-dog,  or  the  poefs 
firmest  friend,  lucri  causa  and  antmo  furandiy 
breaking  into  the  mansion-house  in  the  night 
Beason  for  the  purpose,  no  offence  would  have 
been  committea 

At  the  highest  point  of  the  great  St  Bernard 
pass,  eight  thousand  feet  above  the  sea,  and 
near  the  line  of  perpetual  snows,  is  the 
bospice  of  St  Bernard.  There,  for  many 
ag^es,  pious  monks  have  dwelt  and  made  it  the 
business  of  their  lives  to  rescue  perishing 
travelers  caught  and  overwhelmed  bv  the  snow 
storms  of  the  Alps.  They  have  brea  and  kept 
dogs  whose  natund  and  trained  s^gadty  in  find- 
ing: and  saving  persons  who,  but  for  them,  must 
have  perished  miserably,  has  long  made  them 
celebrated  the  world  over.  Without  doubt  the 
lives  of  very  many  persons  have  been  saved  by 
these  dogs.  Yet  if  the  pass  and  hospice  of  St. 
Bernard  had  been  in  Ohio  when  Lymus*  case  was 
decided,  and  some  evil-disposea  person,  mali- 
cdously  and  for  the  sake  of  (pin,  had  taken  the 
whole  kennel  of  St  Bemara  dogs,  no  offense 
would  have  been  committed,  and  that  though 
storm  had  been  impending  and  many  travelers 
an  the  road. 

T%eee  considerations  are  not  directlv  in  point, 
bat  may  perhaps  be  excused  because  of  the  some- 


what singular  nature  of  the  subject  The  pres- 
ent question  is,  has  any  change  been  made  in  the 
law  of  Ohio  since  Lymus'  case  was  decided,  by 
reason  of  which  it  is  no  longer  decisive  of  this 
case,  and,  if  so,  what  is  such  change? 

As  held  in  that  case,  *'the  property  intended 
to  be  stolen  by  the  burglar  must  be  property  of 
which  a  larceny  may  be  committea."  At  the 
time  that  case  was  decided,  as  before  said,  our 
Larceny  Act  in  describing  property  which 
could  be  stolen,  used  the  words  "goods  and 
chattels."  "  These  words."  says  the  opinion,  "at 
common  law  have  a  settfed  and  well  denned 
meaning,  and  when  used  in  statutes  defining 
larceny  are  to  be  understood  as  meaning 
such  goods  and  chattels  as  were  esteemed,  at 
common  law,  to  be  the  subjects  of  larceny.  As 
dogs  at  the  common  law  were  held  not  to  be  the 
subjects  of  larceny,  they  are  not  included  in  the 
words  *  goods  and  chattels.'" 

Since %at  decision  our  Larceny  Act  has  been 
revised  and  re-enacted,  and  the  words  now  used 
to  describe  property  that  may  be  stolen  are 
"anything  of  value."  *  *  *  Tested  by  the 
definitions  of  these  philosophers  (Bouvier,  Bas- 
tiat  and  Walker)  a  dog  has  or  may  have  a  value. 
Tested  by  the  common  sense  of  men,  and  even 
by  the  common  law.  can  there  be  any  question 
that  do^  come  within  the  meaning  of  the  phrase 
"anything  of  value." 

As  to  the  utility  of  dogs,  opinions  may  differ. 
The  fiockmaster  whose  sheep  are  worried  by 
dogs  may  have  one  opinion;  the  shepherd  in 
the  hills  of  Scotland,  whose  fiocks  are  herded 
and  tended  by  his  dogis,  may  have  another. 
There  are  commodities  whose  value  as  repre- 
sented fn  money  is  very  great,  and  whicn  it 
would  be  a  crime  to  steal,  but  which  many  good 
people  think  the  world  would  be  better  with- 
out Dogs  are  property  sold  and  transferred  in 
ordinary  business  transactions.  '  *  Large  amounts 
of  money  are  now  invested  in  dogs,  and  they  are 
largely  the  subjects  of  trade  and  traffic.  In 
many  ways  they  are  put  to  useftil  service,  and 
so  fbr  as  pertains  to  their  ownership  they  possess 
all  the  attributes  of  other  personal  property." 
Mullally  V.  People,  supra.  No  reason  Is  now 
apparent  why  this  kind  of  property  should  have 
no  protection  in  the  criminal  liaw. 

Demurrer  overruled. 


A  cuBious  BLUNDER  Came  to  light  in  the  Oum- 
berland  (Me.)  Superior  Court  last  week.  The 
Lewistown  Journal  tells  of  it  as  follows :  In  an 
indictment  against  a  Brighton  man  for  keeping 
a  liquor  nuisance  it  was  alleged,  through  a  mis- 
take in  copying,  that  he  had  been  guilty  of  the 
offense  on  tne  loth  day  of  May,  1806,  and  on  di- 
vers days  since  then  up  to  the  time  of  finding 
the  indictment  The  counsel  for  the  resi>oncU 
ent  was  elated  at  the  discoveiy  of  this  error  and 
confidently  moved  to  quash  tne  indictment  on 
the  ground  that  his  client  was  not  alive  in  1806. 
But  the  county  attorney  rose  and  said  that  he 
would  enter  nolle  prosequi  as  to  the  first  eighty 
years  of  the  indictment  and  would  try  his  case 
on  the  remaining  time.  The  Judges  ruled  that 
the  indictment  would  then  hold  good.  Upon 
this  the  respondent  pleaded  guilty  and  paid  his 
fine. 
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Marriafire  in  New  York  After  Foreign 
Divorce. 

During  the  last  few  days  the  Herald  has  been 
publishing  a  series  of  articles  upon  the  recent 
marriage  in  this  city  of  an  English  nobleman 
and  of  a  lady  well  known  in  New  York  society. 

Incidentally,  there  has  been  a  considerable 
amount  of  discussion  of  the  law  as  to  the  validity 
of  this  and  other  similar  marriages.  * 

The  case  is  this:  A,  an  English  subject^ 
married  in  England  and  living  there,  has  been 
divorced  in  that  country  fh>m  his  wife  on  the 
ground  of  his  adultery.  The  decree  of  divorce 
contains  no  prohibition  aeainst  his  remarrying, 
and  it  is  understood  that  by  the  English  law 
such  a  remarriage  would  there  be  lawral.  After 
this  divorce  he  comes  to  New  York  and  here 
marries  B,  a  resident  of  this  State. 

Query :  Is  the  second  marriage  void,  and  are 
the  parties  thereto  subject  to  criminal  prose- 
cution? 

The  provisions  of  the  Revised  Statutes  are  as 
follows :  "  No  second  or  other  subsequent  mar- 
riage shall  be  contracted  by  any  person  during 
the  lifetime  of  any  former  husband  or  wife  of 
such  person,  unless:  1.  The  marriage  with 
such  former  husband  or  wife  shall  have  oeen  an- 
nulled or  dissolved  for  some  cause  other  than 
the  adultery  of  such  person ;  or,  2.  Unless  such 
former  husband  or  wife  shall  have  been  finally 
sentenced  to  imprisonment  for  life.  Every  mar- 
riage contracteain  violation  of  the  provisions  of 
this  section  shall,  except  in  the  case  provided 
for  in  the  next  section,"  (which  treats  of  five 
years'  absence,)  **be  absoltUely  tnnd."  (2  Rev. 
Stat.^  139,  sec.  5.) 

It  IS  very  clear  that  under  these  provisions 
the  marriage  of  A  will  be  absolutely  void,  un- 
less there  is  some  distinction  made  by  the  courts 
between  the  effect  of  a  foreign  and  domestic 
divorce  for  adultery. 

There  is  a  surprising  want  of  direct  adjudica- 
tion upon  this  question,  and  two  of  the  cases 
mentioned  by  the  Herald,  Cropsy  v.  Oj^den,  11 
N.  Y,  228,  and  People  v.  Paber,  1  N.  Y.  Grim. 
Rep.,  115,  upon  a  careftil  examination  will  be 
found  not  to  go  to  the  extent  claimed. 

Cropsy  V.  Ogden,  11  N.  Y..  228,  was  a  case 
where  both  marriages  were  solemnized  in  New 
York,  and  the  divorce  was  also  granted  in  this 
State.  The  opinion  of  the  court,  therefore,  can 
not  decide  what  was  not  in  question  in  the  case, 
namely,  the  effect  of  the  marriage  here  of  a 
person  divorced  abroad. 

But  obiter,  the  court,  in  the  strongest  manner, 
says  that  the  remarris^e  of  one  divorced  abroad 
is  absolutely  void.  The  statute  says  that  the 
court  ^^  covers  the  case  of  one  married  abroad 
and  divorced  abroad  for  his  own  adultery,  just 
as  plainly  as  it  does  the  case  of  a  marriage  and 
divorce  for  the  same  cause  here"  (p.  235).  This 
ruling,  although,  as  has  been  said,  it  is  only 
obiter,  will  doubtless  be  followed  if  the  case 
arises.  People  v.  Faber.  1  N.  Y  Crim.  Rep., 
115,  a  criminal  case,  is  said  to  be  similar  to  the 
case  under  discussion  in  that  the  first  marriage 
was  celebrated  abroad. 

This  is  a  mistake,  both  marriages  in  that  case 
being  in  the  State  ot  New  York,  as  well  as  the 
divorce,  as  appears  by  an  examination  of  the 
record,  and  this  case  does  not  apply,  except  as 


laying  down  the  rule — rather  a  serious  one  for 
the  parties  interested — that  a  person  against 
whom  a  decree  of  divorce  for  adultery  has  been 
obtained  is  guilty  of  bigamy  if  he  or  she  mar- 
ries within  uie  State  wiihin  the  lifetime  of  the 
party  obtaining  the  decree. 

The  present  case,  however,  appears  to  be  cov- 
ered by  a  decision  of  the  Supreme  CJourt,  which 
has  not  been  cited  in  the  discussion  of  the  ques- 
tion.   Smith  V.  Woodworthj  44  Barb.,  198. 

That  was  a  case  similar  to  the  present  one. 
Smith  was  married  to  Jane  Houston  at  Boston, 
and  was  thereafter  divorced  from  her  by  a  de- 
cree of  the  Supreme  Court  of  Massachusetts,  on 
the  ground  of  his  adultery.  Afterward,  his  for- 
mer wife  being  still  living,  a  marri^^  ceremony 
was  performed  between  Smith  and  plaintiff  at 
the  city  of  New  York  This  marriage  was  held 
to  be  void,  the  court  saying :  '*  The  case  is  mani- 
festly within  the  very  letter  of  the  section  above 
transcribed  and  is  not  within  either  of  its  ex- 
ceptions. The  plaintiff's  counsel  insists,  how- 
ever, that  this  section  is  applicable  only  to  cases 
of  adultery  and  divorces  m  this  State.  We  do 
not  assent  to  this  construction  of  the  stakite. 
It  is  enough  that  there  was  a  prior  marriage, 
and  that  the  former  wife  was  living  at  the  time 
of  the  second  marriage  (1  Kern.,  233).  It  is  not 
material  that  the  former  marriage  should  have 
taken  place  or  have  been  dissolved  within  this 
State.  The  cas^  is  within  the  meaning  as  well 
as  the  letter  of  the  statutes"  (page  200). 

In  that  case  the  court  did  not  consider  whether 
or  not  there  was  a  prohibition  in  the  Massachu- 
setts law  against  remarriage,  and  it  is  in  this 
respect  and  in  this  only,  that  the  decision  in 
Smith  V.  Wood  worth  differs  from  the  case  now 
under  discussion. 

Whether  that  point  was  raised  cannot  be  as- 
certained. But  an  examination  of  the  Massa- 
chusetts law  governing  the  Massachusetts  mar- 
riage in  Smith  v.  Woodworth  shows  that  the 
statute  is  as  follows:  *'  In  case  of  a  divorce  from 
the  bond  of  matrimony  the  innocent  party  may 
marry  again  as  if  the  other  party  were  dead. 
Any  marriage  contracted  by  the  guilty  party,  ex- 
cept as  provided  in  the  following  section" 
(relating  to  remarriage  upon  petition)  ^^shaU  he 
void  and  such  party  shall  be  adjudged  guilty  of 
polygamy."    Gen.  Stat,  Chap.  107,  Sec  26. 

It  will  be  seen  that  this  is  even  more  strin^^ent 
than  our  own  law,  and  there  may  be  a  distinc- 
tion between  the  effects  of  a  Massachusetts  and 
an  English  divorce. 

The  precise  case  now  involved  has  been  passed 
upon  by  the  Supreme  Court  of  Massachusetts 
in  Bullock  v.  Bullock,  122  Mass.,  3,  where  it  was 
held  that  a  party  against  whom  a  divorce  is  ob- 
tained for  adultery  in  another  State,  by  the  law 
of  which  in  such  a  case  the  parties  may  marry 
again,  may  contract  a  valid  marriage  in  Massa- 
chusetts, and  that  the  restriction  imposed  by  the 
statute  already  quoted  applies  only  to  divorces 
granted  in  Massachusetts. 

It  will  be  seen  from  this  that  in  Massachusetts 
the  marriage  under  discussion  would  be  per- 
fectly good  if  celebrated  there. 

But  it  must  be  admitted  that  as  &r  as  our 
authorities  go  in  this  State  they  point  to  the 
conclusion  t£at  the  marriage  is  void. 

It  would  seem  that  the  only  way  of  escaping 
this  conclusion,  under  the  drih  of  our  decisions. 
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would  be  for  the  court  to  hold  that  the  absence 
of  a  prohibition  in  the  English  law  is  equivalent 
to  t£e  permission  to  remarry,  which  can  be 
granted  by  oar  .own  courts. 

As  to  the  criminal  aspect  of  the  question  refers 
enoe  must  be  had  to  me  Penal  Oode,  Sections 
2d8  and  299. 

Section  298  is:  "A  person  who  having  a  hus- 
band or  wife  living  marries  another  person  is 
guilty  of  bigamy,"  &c 

Section  299  is:  **  The  last  section  does  not  ex- 
tend; 1."  (Does  not  apply.)  "2.  To  a  person 
whose  former  marriaee  hais  been  pronounced  void 
or  annulled  or  dissolved  by  the  judgment  of  a 
court  of  competent  jurisdiction /or  a  cause  othe 
than  his  or  her  adultery;  or,  3.  To  a  person  who  be- 
ing divorced  for  his  or  her  adultery  has  received 
from  the  court  which  pronounced  the  divorce 
permisaion  to  marry  again;  4."  (Does  not  apply.) 

These  provisions  were  also  to  be  found  m  the 
Revised  Statutes,  seventh  edition,  2,510. 

It  will  be  seen  that  in  the  present  case  the 
groom  does  not  fkll  within  any  of  the  exceptions 
of  the  statute,  and  would  appear  to  be  guilty  of 
bigamy,  unless,  as  has  been  said  in  discussing 
the  civil  side  of  the  question,  the  courts  would 
construe  the  want  of  prohibition  by  the  English 
law  as  equivalent  to  a  permission  to  remarry  of 
our  own  courts,  and  should  apply  in  the  defend- 
ant's fkvor  the  legal  principle  that  criminal 
statutes  wQl  be  contracted  by  interpretation  so 
as  to  avoid  punishing  those  who,  though  break- 
ing their  letter,  have  not  violated  also  their  spirit 

It  is  very  certain  that,  under  the  Faber  deci- 
sion, a  person  who  has  been  divorced  for  his 
adultery  has  a  "  husband  or  wife  living  "  within 
the  provisions  of  Section  298  of  the  Penal  Oode. 

It  would  seem  that  the  case  in  its  civil  and 
criminal  aspects  is  serious  enough  to  warrant  a 
more  definite  statutory  enactment  upon  the 
subject. 

As  the  matter  stands  now,  we  are  reminded 
of  the  remark  of  Lord  Holt  in  London  v.  Wood, 
12  Mod.,  669:  "An  act  of  Parliament  can  do  no 
^WTong,  tnough  it  may  do  several  things  that  look 
pretty  odd." — New  York  Law  Journal, 


Address  of  Justice  Matthews. 

The  following  is  the  address,  in  part,  of  Jus- 
tice Stanley  Matthews,  of  the  united  States  Su- 
preme Oourt,  before  the  Yale  Law  School,  at 
New  Haven : 

**  There  was  no  maxim  more  familiar  to  the 
minds  of  the  great  men  who  formed  our  Con- 
stitution than  that  which  lodged  the  safety  of 
civil  and  political  liberty  in  a  division  of  the 
powers  of  the  Government  into  three  ^eat  de- 

f^artments,  Legislative,  Executive  and  Judicial. 
t  may  be  admitted  that  the  Constitution  of  the 
United  States  is  a  compact,  and  that  it  derived 
all  its  original  force  from  the  assent  of  the  States 
who  became  parties  to  it,  in  its  ratification. 
Bat  the  question  in  hand  is  not  who  made  the 
Constitution,  nor  how  it  is  made.  The  important 
matter  to  understand  is— What  is  it  that  was 
made  ?  What  is  the  nature  and  character  of  the 
Government  ordained  by  it?  Who  and  what  are 
the  subjects  of  its  jurisdiction  ?  What  are  its  re- 
btfions  to  the  people  considered  both  as  organ- 
ized into  local  political  States  and  as  individual 


persons?  It  is  in  answer  to  these  inquiries  that 
it  becomes  important  to  consider  the  nature  and 
exercise  of  the  Judicial  powers  of  the  United 
States. 

"The  principle  according  to  which  the  Su- 
preme Court  m  the  administration  of  Justice 
pronounces  upon  the  validity  of  the  legislation 
of  Coneress  and  of  the  State  governments,  seems 
to  confer  an  extraordinary  power  upon  tnat  tri- 
bunal, and  has  always  constituted  a  puzzle  to 
foreign  students  of  our  institutions.  Attempts 
have  been  made  in  a  iew^nstances,  under  the 
forms  of  Judicial  procedure,  to  invoke  the  inter- 
ference of  the  courts  in  matters  purely  political. 
In  such  matters  Jurisdiction  has  oeen  denied  be- 
cause the  questions  were  not  Judicial.  A  nota- 
ble illustration  of  this  principle  is  found  in  the 
great  controversy  concerning  the  tariff"  which 
culminated  in  the  Nullifying  Ordinance  of  the 
State  of  South  Carolina,  on  the  one  hand,  and  on 
the  other  in  the  Force  bill,  so  called,  of  1833. 
which  was  finally  composed  by  the  political  and 
legislative  compromise  acts  of  that  period. 

**The  conclusion,  indeed,  is  inevitable  that 
if  the  i)owers  of  the  General  Government  can- 
not operate  directly  upon  the  State  govern- 
ments, considered  as  nolitical  bodies,  they  never- 
theless do  operate  directly  upon  every  natural 
and  subordinate  political  person  domiciled  or 
being  within  the  territorial  limits  of  the  State. 

**  Such  a  combination  may  become  powerftil 
enough,  as  it  did  in  the  case  of  our  late  Civil 
War.  to  overthrow  existing  State  governments, 
ereci  others  in  their  places,  ana  confederate 
them  together  with  a  view  to  establish  a  revolu- 
tionary government :  but,  unless  it  succeeds  in 
its  ultimate  object,  ii  does  not  displace  the  con- 
stitutional relations  between  the  States  them- 
selves and  the  United  States.  It  is,  therefore,  a 
settled  Constitutional  doctrine  that  the  acts  of 
secession  which  resulted  in  the  Civil  War  of 
1861  were  the  unlawfhl  acts  of  the  usurping  State 
governments,  and  not  the  acts  of  the  States 
themselves,  and  that  consequently  the  war  itself 
was  not  a  war  between  the  States,  nor  a  war  of 
the  United  States  against  States,  but  a  war  of 
the  United  States  against  unlawfhl  and  usurp- 
ing governments,  representing,  not  the  States, 
but  a  rebellion  against  the  United  States. 

"  The  whole  structure  of  the  political  fabric 
is  reared  upon  a  solid  and  deep  foundation ;  that 
foundation  is  the  Justice  of  the  nation.  That 
Justice  retrains  the  broad  and  overtopping 
powers  of  the  National  Government  within  the 
Just  authority  of  the  Constitutional  limits.  It 
retrains  the  governments  of  the  States  to  the 
exercise  of  thelpowers  which  have  been  reserved 
to  them." 

A  Washington  Lawyer  as  Referee. 

The  controversy  between  the  United  States 
and  Hayti,  growing  out  of  the  imprisonment 
and  death  of  Charles  Adrian  Van  Bokkelan,  a 
citizen  of  the  United  States,  formerly  a  resident 
of  Buffalo,  on  account  of  wnich  a  claim  for  pe- 
cuniary indemnity  has  been  made  upon  Hayti 
by  the  United  States,  has  been  submitted  by 
agreement  of  the  two  Governments  for  decision 
to  A.  Porter  Morse,  of  Washington,  as  referee. 
The  decision  is  to  be  rendered  within  six  months. 
The  amount  claimed  is  |120,000. 
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THE  COURTS. 


I^preme  Conrt  of  the  District  of  Columbia. 
IN  EQUTTYi^New  Suite. 

JoIyM. 

11266.  Honora  Roache  y.  Jonathan  H.  Gray  et  al.  For  ao- 
connt.    Com.  sola.,  Thomas  and  Maedel. 

11267.  Charles  B.  Charch  t.  Thomas  M.  Carpenter  et  al. 
To  subject  to  sale  equitable  interest  lots.  Com.  sol..  8.  T. 
Thomas. 

11268.  Anna  C.  Morrison  v.  Robert  M.  Morrison.  For  di- 
vorce.   Com.  sol.,  H.  B.  Moulton. 

July  26. 

11269.  Saveria  A.  Di  Biarzo  et  al.  v.  Pasquale  Di  Marzo. 
Conveyance  part  lot.    Com.  sol.,  William  P.  Laselle. 

Julv26. 

11270.  Jennie  M.  Curtis  v.  Thomas  J.  Curtis.  For  divorce. 
Com.  sol.,  H.  B.  Moulton. 

July  27. 

11271.  Mary  C.  English  v.  Mary  E.  QuiU  et  al.  To  seU  in- 
fant's  real  estate.    Com.  sol.,  M.  J.  Colbert. 

11272.  Jane  B.  Hawkins  et  al.  v.  Henry  K.  Craig  et  al. 
Partition  by  sale.    Com.  sols.,  Carusi  A  Miller. 

July  28. 
11278.  William  T.  Rockhold  v.  W.  E.  Sims.    To  foreclose 
chattel  mortgage.    Com.  sol..  N.  Dumont. 

CmOUIT  COURT.— New  Suite  at  Law. 

July  28. 

28880.  Frederick  Merters  v.  Richard  L.  Cropley  et  al. 
Note.  $586.97.  PUh  attys,  C.  M.  A  H.  S.  Matthews. 

28881.  Potomac  Terra  CJotta  Co.  V.  Nicholas  Studer.  Notes, 
|229.    PUfo  atty,  F.  T.  Browning. 

28882.  Thomas  Sommerville  et  al.  v.  The  Perfection  Heat 
and  Light  Co.  Account,  $205.82.  PlfEh  attys,  Riddle,  Davis  & 
Padgett. 

July  24. 
28888.  Charles  G.  Nicholson  et  al.  v.  William  B.  Burford. 
Check,  $200.    Plfb  aUy,  J.  B.  Lamer. 

July  25. 
28884.  The  McCowan  Co.,  to  the  use  of  Edw.  G.  Wood,  re- 
ceiver, v.  Charles  A.  Krause.    Note,  $124.88.    PUft  atty,  Fred. 
W.  Jones. 

July  26. 
28886.  Rae  Stephens  et  al.  V.  Charles  N.  Cornell.    Replevin. 
Plflb  atty,  Fillmore  BeaU. 

28837.  William  Donnelly  v.  George  W.  Utermehle.  Dam- 
ages, $600.    Plflfb  attys,  Qoode  and  Thomas. 

July  28. 
28888.  Alexander  Pennant  v.  Susan    Fowler.     Account, 
$247.75.    PIA  aUys,  C.  M.  A  H.  S.  Matthews. 

28839.  Virginia  Bluemeyer  v.  The  Metropolitan  Railroad 
Co.    Damages,  $6,000.    Pub  atty,  C.  Carrington. 

28840.  Winiam  L.  Rose  v.  George  M.  Harris  et  al.  Dam- 
ages, $20^000.    PUft  atty,  J.  J.  Johnson. 

28841.  Henry  M.  Wagner  et  al.  v.  John  M.  Neale  et  al.  Ac- 
count, $967.44.    PlfEh  atty,  J.  J.  Darlington. 

28842.  James  R.  Curtis  v.  J.  B.  Slack.  Damages,  $6,000. 
Plffs  atty.  D.  E.  Cahill. 

28843.  The  Central  Type  Foundiy,  of  St.  Louis,  to  the  use  of 
the  Union  Type  Foundiy,  of  Chicago,  v.  The  Chesapeake 
Fire  Insurance  Co.  Pdfcy,  $827.86.  Plflk  atty,  William  G. 
Johnson. 


Rule  Of  Ck>urt. 

RuLBlO.  •  •  *  •  Hereaftsr  all  noUoes  which  relate  to 
proeeedinge  in  the  Supreme  Oourt  qf  the  Dietrict  of  Oolumbia, 
the  pubUeation  of  which  ie  required  6y  law  or  by  rules  of 
Oourtj  or  by  any  order  of  Oourt,  ehall  be  pubUehid  in  Thb 
Washington  Law  Rbpobtbb,  during  the  time  required  by 
Uxw^  vn  addition  to  amy  other  papere  which  may  be  tpeoieUly 
ordered  or  which  may  be  selected  by  the  partiee. 


Cegal  Notices. 


THia  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  firom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Guis- 
s«ppe  Motea,  late  of  Stockton,  New  Jersey,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  July  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  28th  day  of  July,  1888. 

81  DORSEY  CLAQBTT,  R^jister  of  Wms,  D.  C. 


£egal  Notices. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  ColnmUa,  have 
obtained  from  the  Supreme  Court  of  the  Distnct  of  Colum- 
bia, holding  a  SpedaJ  Term  for  Orphans*  Court  bnslneis. 
Letters  Testamentary  on  the  personal  estate  of  Elizabeth  H. 
Mullikin,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  tne  24th  day  of  July  next: 
they  may  otherwise  by  law  be  excluded  fttmi  all  benefit  oi 
the  said  estate. 

Given  under  our  hands  this  24th  day  of  July,  1888. 

BENJAMIN  H.  SinNEMBTZ, 
JOHN  H.  OLOOTT, 

81    No.  8164.    Ad.  D.  14  Executors. 


THI8  18  TO  GIVE  NOTICK 

That  the  subscriber,  of  the  District  of  Columbia,  hftth  ob- 
tained frt>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  l^rm  for  Orphans*  Court  business.  Lettos 
of  Administration  on  the  personal  estate  of  Louisa  Hanlsoii 
Chew,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deeeaiied  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  suberariber,  on  or  before  the  27th  day  of  July 
next ;  they  may  otherwise  by  law  be  excluded  from  aU  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  27th  dav  of  July,  1888. 

ROBERT  S.  CHKW.  Adm^  ,  Riggs  A  Co. 

81    Wm.  G  Johnson,  Proctor. 


Tma  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Ctdumbia,  bath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Emma  ChoM, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  27th  day  of  July  next; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  esUte. 

Given  under  my  hand  this  27th  day  of  July,  1888. 

MARY  E.  HU8SETTAdm>x,  1208  H  st.  a.  w. 

81    Frank  T.  Browning,  Proctor. 


IN  THE  SUPREliE  COURT  OF  THE  DISTRICT  OF  COLUHBM. 
The  26th  day  of  July,  1868. 

John  L.  liaflltt       ) 

V.  {No.  11167.    Equity  Docket  28. 

Emma  H.  Haflltt  st  al. ) 

On  motion  of  the  plaintiff,  by  Mr.  A.  M.  McBbdr,  his 
solicitor,  it  is  ordered  that  the  defendants,  Hary  R.  Mafllt. 
Clarence  D.  liaflltt  and  Robert  S.  Maffttl.  CaroHne  D.  Mafltt.  Al- 
IfMl  M.  Maffitt,  Kathsrine  L.  Haffitt.  John  M.  Mfrioht,  Joshua  6. 
Wrlflht.  Mary  A.  Wright.  Thomas  H.  WHght  and  CaroltSie  L.  WrifM, 
cause  their  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day :  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  demnlt. 

The  object  of  tms  suit  is  to  make'iiartition  by  sale  of  lot  19, 
square  286,  in  the  city  of  Washington,  District  of  Ooian^iia, 
the  same  being  No.  1214  K  St.,  N.  W. 

By  the  Court.  E.  F.  BINGHAM,  Chief  Jus^ce,  Ac. 

A  true  copy.    Test :  R.  J.  Mmos,  Clerk.  Ac. 

81  By  W.  E.  WiiiUAMa,  A8S*t  COerit. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Freeman  Orant  Thompson) 

V.  Vin  Equity.    No  1U79. 

Maud  W.  Finley  et  al.    ) 

Upon  consideration  of  the  report  of  Gtooxge  E.  Bmmons, 
trustee,  of  the  sale  of  all  of  lot  12  in  square  numbered  764, 
except  the  west  eight  fieei  frt>nt  by  the  depth  thereof;  as  par- 
ticularly described  in  these  proceedings,  to  John  M.  Nonia, 
at  private  sale  for  the  sum  of  seventy-five  hundred  dollars 
cash,  it  is,  this  Slst  day  of  July,  1888,  by  the  Court,  ordered 
that  said  sale  be  ratified  and  confotned,  unless  cause  to 
the  contrary  thereof  be  shown  on  or  before  the  fink  day  of 
September,  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Rbpobtbb  once  a  week  tor  three  suutesslte 
weeks  before  the  first  day  of  September,  1888. 

B.  F.  BINGHAM,  Chief  Justloe. 

A  true  copy.    Test:  R.  J.  Mbtos,  Clerk. 

81  By  W.  B.  Williams,  Aast  Clerk. 
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£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  28d  d«y  of  July,  1888. 

WMtam  H.  Crumpton) 

T.  VNo.  1U09.    Eq.  Docket  28. 

Hatgie  CrtMiptoii.   I 

On  motion  of  the  plAfntiff.  bv  Mr.  R.  White,  his  solicitor, 
it  is  ordered  thAt  the  defltndant,  Maggie  Crumpton.  cause 
her  appearance  to  be  entered  herein  on  or  before  the  first 
mle-oay  occnrrtng  forty  days  after  this  day :  otherwise  the 
caoae  will  be  proceeded  with  as  in  case  of  defaolt. 

The  object  of  this  suit  is  divorce  from  the  bonds  of  matri- 
mony  on  the  sronnds  of  willfhl  desertion  of  the  plaintiff  by 
the  defendant  for  the  nnintermpted  period  of  two  years  and 
adultery  of  the  said  defendant. 

By  the  Oonrt.  E.  F.  BINGHAM.  JnsUoe,  Ac. 

A  tame  copy.    Test :  B.  J.  Mmos,  Clerk,  Ac. 

ao  By  M.  A.  Claicoy,  Ass^t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  18th  day  of  July,  1888. 

Clafa  A.  Beala   ) 

V.  V  No.  11191.    Eq.  Docket  28. 

E4war4M.  Beale.i 
On  motion  of  the  plaintiff,  bv  Mr.  Campbell  Carrinston,  her 
•oUcitor.  it  is  ordered  that  the  defendant,  Edward  M.  Beale, 
caoae  his  appearance  to  be  entered  herein  on  or  before  the 
first  mle-day  oocnrring  forty  days  after  this  day :  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  for  an  absolute  divorce  upon  the 
groand  of  adultery. 
By  the  Court.  CHABLE8  P.  JAMES,  Justice,  Ac. 

True  copy.    Test :  B.  J.  Mmos,  Clerk,  Ac. 

29  By  M.  A.  Clancy,  AssH  Qerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
tantsF.Shea  ) 

V.  J- No.  11185.    Equity. 


SaHleSheaet 

The  trustees  herein,  havimr  reported  a  sale  of  the  south 


ISth  day  of  July,  1888,  ordered  that  said  sale  be  confirmed, 
to  the  contrary  be  shown  on  or  before  the  8a 


dMT  <tf  September,  1888. 
Provided  a  copy  (  *  '" " 


i  copy  of  this  order  be  published  in  the  Wash- 
nroTON  Law  Bkpobtsr  for  three  successive  weeks  before  said 
day. 

E.  F.  BINQHAM,  Chief  Justice. 
Atmeoopy.    Test:  B.  J.  Mbios,  Clerk. 

29  By  M.  A.  Clancy,  Ass*t  Clerk. 

THIS  IB  TO  GIVE  NOTIOB, 

ThaX  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  tmm  the  Supreme  Court  of  the  District  of  Colum- 
bia,  holding  a  Specdal  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Sallle  S. 
Caliber,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havin|:  claims  against  the  said  deceased  are 
herel>y  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  18th  day  of  Jtily 
next :  they  may  otherwise  by  law  be  excluded  fh>m  all  ben- 
efit <^  the  said  estate. 

Qiven  under  our  hands  this  18th  day  of  July,  1888. 

HBNBT  B.  KALUSOWSKI, 
ABBBT  M.  BEAD, 

81   No.8Unr   Ad  D.  14  Executors. 


M  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  fbr  Orphans*  Court  Business. 

July  80th,  1888. 

In  the  case  of  Benjamin  P.  Bittenhouse,  Executor  of 
Jaias  I.  Ktnney,  deceased,  the  Executor  aforesaid  has, 
with  the  approval  of  the  Court,  appointed  Friday,  the  24th  day 
of  August,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  makine  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
tnd;  when  and  where  all  creditors  and  persons  entitled  to 
distrOMitive  shares  (or  legacies)  or  a  residue  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
autboriaed,  with  their  claims  against  the  estate  properly 
Tonobed,  otherwise  the  Executor  win  take  the  benefit  of  the 
law  against  them* 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weekAn  the  Washihotom  Law  Bepobtxb  previous  to 
the  aaSd  day. 

Test :  DOB8EY  CLAGETT,  Begister  of  Wills. 

81    No.  2068.    Ad.  D.  18.    Gordon  St  Gordon,  Proctors. 


Cegol  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

July  20th,  1888. 

In  the  case  of  Ada  G.  Adams,  Administratrix  of  Crawford  C. 
Adamtfdeceased,  the  Administratrix  aforesaid  has,  with  the  ap- 
proval of  the  Court,  appointed  Fridav.  the  10th  day  of  August, 
A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment  and  distri- 
bution, under  the  Court's  direction  and  control,  when  and 
where  aU  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in  per- 
son or  hy  agent  or  attomev  duly  authorized,  with  their  cUums 
against  the  estate  properly  vouched ;  otherwise  the  Admin- 
istratrix will  take  the  benefit  of  the  Law  against  them. 

Provided  a  copy  of  this  order  be  publisbed  once  a  week  for 
three  weeks  in  the  Washington  Law  Bbpobtkr  previous  to 
the  said  day. 

Test :  DOB8EY  CLAGETT,  Begister  of  Wills. 

80    No.  2580.    Ad.  D.  18.    James  F.  Hood,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

July  24th,  1888. 

In  the  matter  of  the  Estate  of  Charles  Homiiler,  late  of  Wash- 
ington. D.  C,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the  said 
deceased  has  this  day  been  made  by  James  H.  Taylor. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  17th  day  of  August  next,  at  12  o'clock 
m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  Qf  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Bbpobtbb  previous 
to  the  said  day. 

By  the  Court.    EDWABD  F.  BINGHAM,  Chief  JusUce. 

30       Test :  DOBSEY  CLAGETT,  Begister  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


James  Ray 
A.  S.  Carter  et  al. 


Equity  No.  10628. 


Jackson  H.  Balston  and  David  D.  Stone,  the  trustees- 
appointed  herein,  having  reported  the  sale  of  the  twenty 
four  feet  ttont  by  the  depth  of  lot  nine  (9)  in  square  eighty- 
one  (81),  lying  next  north  of  the  south  twenty-four  feet  of 
said  lot,  and  oeing  in  Washington,  D.  C,  to  Anderson  W. 
Shields  for  the  sum  of  $1,800,  it  is,  this  21st  day  of  July,  A.  D. 
1888,  ordered  that  said  sale  be  finally  ratified  and  confirmed, 
unless  cause  to  the  contrary  be  shown  on  or  before  the  21st 
day  of  August,  A.  D.  1888. 

Providea  a  copy  of  this  order  be  published  once  a  week 
for  three  successive  weeks  in  the  Washington  Law  Bb- 
pobtbb before  said  21st  day  of  August,  A.  D.  1888. 

E.  F.  BINGHAM,  Chief  JusUoe. 
B.  J.  Mbios,  Clerk. 


A  true  copy.    Test : 
80 


By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

July  28, 1888. 

In  the  matter  of  the  Estate  of  Almlra  W.  Powell,  late  of  the 
City  of  Washington,  D.  C,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased has  this  day  been  made  by  George  W.  Brown,  of 
Washington,  D.  C.  _  ^  .     ^, 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  17th  day  of  August  next  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  TeetamenUry  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
fbr  three  weeks  in  the  Washington  Law  Bbpobtbb  previous 
to  the  said  day. 

By  the  Court.  E.  F.  BINGHAM,  Chief  Justice. 

Test :  DOBSEY  CLAGETT,  Begister  of  Wills. 

80    No.  8109.    Ad.D.  14.    Henry  Wise  Garnett,  Proctor. 
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THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Colambia,  hath 
obtained  ftom  the  Supreme  Court  of  the  District  of  Oolumbia, 
holding  a  Special  Term  for  Orphans'  Ck>urt  business*  Letters 
Testamentary  on  the  personal  estate  of  Alsiandsr  Y.  P.  Qar- 
n«ti,  late  of  the  District  of  Oolnmbia,  deceased. 

All  persons  havins  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20th  day  of  July 
next ;  they  may  otherwise  by  law  be  excluded  flrom  all  bene- 
fit of  the  said  esUte. 

Given  under  my  hand  this  20th  day  of  July,  1888. 

HENRY  Wise  OiWNETT,  Ex'r. 

80    No.  8156.    Ad.D.  14. 


THIS  IS  TO  GIVE  NOTICE. 

rhat  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fVom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Benjamin  H. 
Keller,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  July  next : 
they  may  otherwise  bylaw  be  excluded  firomall  benefit  of 
the  said  estate. 

Given  under  my  hand  this  18th  day  of  July.  1888. 
CATHARINE  ANN  KELLERTEx'x,  1218  28th  st.  n.  w 

80    No.  8144.    Ad.  D.  14.    S.  A.  Cox,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  Business,  Letters 
of  Administration  on  the  personal  estate  of  Joseph  B.  Cecil, 
late  of  the  IMstrict  of  Columbia,  deceased. 

All  persons  havinsr  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  samn,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  17th  day  of  July 
next ;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  17th  day  of  July,  1888. 

EDWIN  H.  HARNER,  Adfm*r.  1018  26th  st.  n.  w. 

80    No.  8167.    Ad.D.14.    Wm.  T.  BaUey,  Proctor. 


7H1S  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Daniel  McMahon, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  July 
next:  they  may  otherwise  by  law  be  ex<duded  from  au 
benefit  of  the  said  estate. 

Given  under  my  handlhia  18th  day  of  July,  1888. 

MARY  McMAHOTrfAdm'x,  Anacostia  P.  O.,  D.  C. 

80    No.  8188.    Ad.  D.  14.    J.  C.  De  Putfon,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administoation  on  the  personal  estate  of  Peter  Mclntyre, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  havinff  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  14th  day  of  July 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  14th  day  of  July,  1888. 

X    SISTER  BEATRICE  DUFFY,  Adm*x, 

Providence  Hospital. 

80    No.  8186.    Ad.  D.  14.    C.  C.  Lancaster,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Ida  Forrest  et  al.        ) 

V.  {No.  11066.    In  Equity. 

Abraham  F.  Kendick  et  al.  ) 
It  is,  this  26th  day  of  July,  A.  D.  1888,  ordered  that  the  sale 
reported  by  the  trustee  in  the  above  entitled  cause  in  his  re- 
port filed  herein,  be  and  the  same  is  hereby  ratified  and  con- 
firmed, imless  cause  to  the  contrary  be  shown  on  or  before 
the  4th  day  of  September,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
iKGTON  Law  Repobtbb  once  a  week  for  three  successive 
weeks  before  said  last-mentioned  day. 
"  B.  F.  BINGHAM,  Chief  Justice. 


Cegol  JSotktn. 


By  the  Court. 

A  true  copy.    Test : 

80 


R.'  J.  Mmos,  Clerk. 
By  M.  A.  Clakcy»  Am*t  Qerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRtCT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Basineaa. 
July  20th,  1888. 

In  the  case  ot  Sarah  J.  Kennedy,  Administratrix  c.  t.  a.  of 
JotepHC.C.  Kennedy,  deceased,  the  Administratrix  ct.  a.  afore- 
said has,  with  the  approval  of  the  Court,  appointed  Friday, 
the  17th  day  of  AusrusL  A.  D.  1888,  at  11  o'clock  a.  m.,  for  mak- 
ing payment  and  oistnbution  under  the  Court's  direction  and 
control,  when  and  where  all  (^editors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  property 
vouched:  otherwise  the  Adminiroatrix  o.  t.  a.  will  take  the 
benefit  or  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  onoe  a  week 
for  three  weeks  in  the  Washington  Law  RBPOBTsa  previous 
to  the  said  day.  

Test :  DORSEY  CLAGETT,  Register  of  ^mis. 

80    No.  2791.    Ad.D.  18.    Carusi  A  Biiller,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Bosineas. 

July  aoth,  1888. 

In  the  matter  of  the  Estate  of  Beaigne  Pargny  Becker,  late 
of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  of  Administration  c  t.  a.  on  the  estate  of 
the  said  deceased  has  this  day  been  made  bv  Victor  Becker. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  17th  day  of  Aus:ust  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  of  Administration  c.  t. 
a.  on  the  Estate  of  the  said  deceased. should  not  issne  as 
prayed. 

Provided  a  copy  of  this  order  be  published  onoe  a  week  for 
three  weeks  in  the  Washington  Law  Rbpobtbr  and  in  the 
Boening  Star  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNBR,  Justice. 

Test :  DORSEY  CLAGHPT,  Register  of  Wills. 

80    No.  8182.    Ad.D.14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

July  90th.  1888. 

In  the  matter  of  the  Estate  of  Jamet  C.  Rte4,  late  of  U.  S.. 
Army,  stationed  at  Washington,  D.  C,  deceased. 

AppUcation  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased,  not  already  administered,  has  this  day 
been  made  by  Patrick  H.  Lynch,  of  Bristoe,  Prince  WiUiam 
Co..Va. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  17th  day  of  August  next,  at  10  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
Estate  of  the  said  deceased,  not  already  administered,  should 
should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rbpobtbb  prsvious 
to  the  said  day. 

By  the  Court.  A.  B.  HAONER,  Justice. 

80       Test:  DORSET  CLAGETT,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphana'  Oonrt  Businasa. 

June  20th«  1888. 

In  the  matter  of  the  last  ^mil  of  Eliza  A.  Oflirtt,  late.of  the 
District  of  Oolumbia,  deceased. 

Application  for  the  Probateof  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  Estate  of  the  said  d^ 
ceased  has  this  day  been  made  by  Richard  P.Jackson,  named 
as  Executor. 

All  persons  interested  are  hereby  notified  to  appesrin  this 
Court  on  Friday,  the  10th  day  of  Augiut,  1888.  next,  at  1 
o'clock  p.  m.,  to  show  cause  why  the  uSd  WiU  should  not  be 
proved  and  admitted  to  Probate  and  Letteia  Testamenta^ 
on  the  Estate  of  the  said  deceased  should  not  issne  as  piV^- 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washinovon  law  Rarosna  prerions 
to  the  said  day.  ^ 

By  the  Court.  A.  B.  HAGNBR,  Jotioe. 

Ttost:  DORSEY  CLAGETT,  Register  of  ^JWUa. 

80   J.  J.  Waters,  Proctor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  7tb  day  of  July,  1888. 


AogottusW.  DaBy 


.  DaBy) 
ally.     I 


T.  >  No.  line.    Docket  28. 

Rachel  Dally. 

On  motion  of  the  plaintur,  by  Mr.  Wiswall,  his  solicitor, 
it  is  ordered  that  the  defendant  cause  her  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occnrring  forty 
days  after  this  day ;  otherwise  the  cause  will  be  proceeded 
wnh  as  in  case  of  defkult. 

The  object  of  this  suit  is  divorce  for  desertion  and  adultery. 

By  the  Court  W.  8.  OOX.  Justice,  &c. 

Ttne  copy.    Test:  B.  J.  Mmos,  Clerk,  &c. 

38  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  8th  day  of  July,  1888. 
Arthur  Herbert  at  al. 


j" 


O.  11312.  Eq. 
Jolin  SH^y,  Anthony  Brenner,  Trustee. )        I><x*et  28. 

On  motion  of  the  plaintiflb,  by  Mr.  John  Ridout,  their 
•olidtor,  it  is  ordered  that  the  defendant^  Anthony  Brenner, 
Trattee,  cause  his  appearance  to  be  entered  herein  on  or  be- 
fore the  iirst  rule-day  occurring  forty  days  after  this  day; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 
fimlt. 

The  object  of  this  suit  is  to  obtam  the  appointment  of  a 
trustee  in  place  of  said  Anthony  Brenner,  under  a  deed  of 
trust  recorded  in  Liber  N.  a  T.  57,  folio  147,  of  the  land  rec- 
ords of  the  District  of  Columbia. 

By  the  Court.  W.  S.  COX,  Justice,  &c. 

True  copy.    Test :  R.  J.  Msias,  Clerk,  Ac. 

28  By  H.  W.  HoDOBS,  Ass't  Clerk. 


m  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

(Filed  July  17, 1888.) 
Milton  H.  Oettinger    ) 

V.  V 11211.    Eq.  Docket  28. 

wman  Gettiager  et  al. ) 
Ordered  this  17th  day  of  July,  A.  D.  1888,  that  the  sale  made 
and  reported  by  William  W.  Boarman,  Esq.,  trustee  of  the  real 
estate  described  in  the  said  report,  filed  toe  17th  day  of  July 
instant,  be  ratified  and  confirmed,  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  17th  day  of  Au^rust,  A.  D. 
1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
nroTON  Law  Repobtkr  once  a  week  for  three  successtve 
weeks  l>efore  said  day  last  menUoned. 
The  report  states  the  ampimt  ofsalejo  be  $4,675.00. 


A  true  copy.    Test : 
39 


E.  F.  BINGHAM,  Chief  JusUce. 

R.  J.  Mbios.  Clerk. 
By  W.  E.  WiT.UAMS,  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  July,  1888. 
Gaorve  W.Smith) 

V.  >  No.  11162.    Eq.  Docket  28. 

Mary  E.  Smith.  ) 
On  motion  of  the  plaintiff,  by  Mr.  A.  B.  Williams,  his 
solicitor,  it  is  ordered  that  the  defendant,  Mary  E.  Smith,  cause 
her  appearance  to  be  entered  herein  on  or  oefore  the  first 
rule-dajr  oocnrrins  fortv  days  after  this  day :  otherwise  the 
canae  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  procure  a  decree  of  divorce 
firom  the  bond  of  matrimony  on  the  ground  of  the  desertion 
of  the  plaintiff  by  the  defendant 
By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test:  B.  J.  Mbios,  Clerk.  &c. 

38  By  M.  A.  Clanot,  As8*t  Clerk. 


m  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  14th  day  of  July,  1888. 

Chariat  H.  Woo4) 

T.  'r  No.  11220.    Eq.  Docket  28. 

Ella  J.  Wood,  j 
On  motion  of  the  plaintiff,  by  Mr.  W.  T.  Johnson,  his 
aoUcttor,  it  is  ordered  that  the  defendant  cause  her  ap- 
neantnce  to  be  entered  herein  on  or  l>efore  the  first  rule* 
day  occurring  forty  days  after  this  day :  otherwise  the  cause 
win  be  proceeded  with  as  in  case  of  default. 
The  object  of  this  suit  is  divorce. 

By  the  Court  CHABLES  P.  JAMES,  Justice,  &c 

Troe  copy.   Teat :  R.  J.  Meigs,  Clerk,  Ac. 

29  By  L.  P.  Williams,  Ass*t  Clerk. 


£egal  Notiree. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  5th  day  of  ^uly,  1888. 


Emma  Johnson 

V. 

John  H.  Cook  et 


:} 


No.  11119.    Eq.  Docket  28. 


On  motion  of  the  plaintiff,  by  Mr.  Frank  T.  Browning, 
her  solicitor,  it  is  ordered  that  the  defendants,  Mfilliam  M. 
Cook,  Joseph  T.  Settle,  and  John  H.  Cook,  cause  their  appear- 
ance to  be  entered  herein  on  or  before  the  first  riue-dav 
occurring  forty  days  after  this  day ;  otherwise  the  cause  will 
be  proceeded  with  as  in  case  of  default 

Tne  object  of  this  suit  is  to  have  the  deed  of  trust  dated 
on  the  3d  day  of  June,  1872,  and  recorded  in  Lil>er  681,  folio 
164,  released.  The  said  deed  having  been  given  by  Emma 
Johnson  and  her  husband  to  John  H.  Cook,  senior.  Trustee, 
now  deceased,  to  secure  defendant  Settle  in  the  payment  of 
$250.00.  It  being  claimed  that  said  indebtedness  nas  been 
paid. 

By  the  Court 

True  copy.    Test : 

28 


W.  8.  COX,  Justice,  Ac. 
R.  J.  Mbios,  Clerk,  Ac. 
By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  July,  1888. 
Lewis  W.Hollinbergeretal. 


Wlinam  Cowell  et  al. 


1 


No.  11183.    Docket  28^ 


On  motion  of  the  plaintiflb,  by  Messrs.  MoGrew  A  SnuUl, 
their  soUcitors,  it  is  ordered  that  the  defendants,  William  W. 
Cowell,  Mrilllam  Makepeace,  Ebenezer  C.  Millett.  Parthenia  Durant, 
Phebe  Morrill,  Mary  Walker,  sr..  Mary  Walker  Jr.,  Society  for  In- 
crease  of  the  Ministry,  Sarah  B.  Wild,  Sarah  E.  Millett,  Eliza  H. 
Smith,  Mary  T.  Derby,  and  Lucretia  lownsend,  cause  their  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule-day 
occurring  forty  days  after  this  day :  otherwise  the  cause  wiU 
beproceeded  with  as  in  case  of  default. 

The  oUect  of  this  suit  is  to  remove  cloud  on  title  to  lots  68 
and  69  Groff^s  subdivision,  square  867,  and  lota  34,  87,  38, 
89,  40.  41,  ^  43,  44,  and  45,  of  Linvilles^  sul>division,  square 
867. 

By  the  Court  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Mbios,  Clerk,  Ac. 

28  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 
The  10th  day  of  July,  1888. 

'  Amanda  Winfree  ) 

V.  S  No.  11147.    Eq.  Docket  28. 

Hannibal  Winfree.) 

On  motion  of  the  plaintiff,  by  Mr.  WUliam  C.  Martin,  her 
solicitor,  it  is  ordered  that  the  defendant  causes  his  appear- 
ance to  l>e  entered  herein  on  or  before  the  first  ruie-dav 
occurring  forty  days  after  this  day :  otherwise  the  cause  wiU 
be  proceeded  with  as  in  case  of  default 

'nie  obiect  of  this  suit  is  to  dissolve  the  marital  relations 
existing  between  the  parties  hereto ;  and  ftuther,  that  the 
said  plaintiff  may  have  the  care  and  custody  of  their  child. 
The  flrround  for  said  dissoluUon  of  said  bond  of  matrimony 
is  winftil  desertion  and  abandonment 

By  the  Court.  E.  F.  BINOHAM,  Chief  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mmos,  Clerk,  Ac 

28  By  M.  A.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  July,  A.  D.  1888. 

Charles  Bai(er  ) 

V.  V  No.  11198.    Docket  28. 

Mary  Ann  Baker.) 

On  motion  of  the  plaintiff,  by  Mr.  Fred.  W.  Jones,  his  so- 
licitor, it  is  ordered  that  tne  defendant,  Mary  Ann  Baker, 
cause  her  appearance  to  l>e  entered  herein  on  or  before  the 
first  rule-day-  occurring  forty  days  after  this  day :  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default 

Provided  a  copy  of  this  order  l>epublished  in  the  Wash- 
ington Law  Repobtrb  and  the  waahmgton  CfriHo  once  a 
week  for  three  successive  weeks  before  said  rule-day. 

The  object  of  this  suit  is  for  divorce  fh)m  the  bonds  of 
matrimony,  on  the  ground  of  willftd  desertion  and  abandon- 
ment by  the  defencumt  of  the  plaintiff  for  the  ftUl  unintei^ 
rupted  space  of  two  years. 

By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test:  .  R.  J.  Mmos,  Clerk. 

28  By  M.  A.  Ci^anot,  Ass*t  Clerk. 
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Cegal  Notiree. 


THIS  18  TO  GIVE  NOTICE, 

That  the  subecriber,  of  the  District  of  Columbia,  hath  ob- 
tained fW>m  the  Supreme  Ck>urt  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  AdmiDistration  on  the  personal  estate  of  Martin  O'Donoghue, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  13th  day  of  July 
next ;  they  may  otherwise  by  law  be  excluded  fW>m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  July.  1888. 

MABGARET  0»DONOGHUE, 

Adm'x,  28th  and  O  sts.  n.  w. 

29    C.  A.  Elliot,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Elizabeth 
Dozler,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  July 
next ;  they  may  otherwise  by  law  be  excluded  from  aU  bene- 
fit of  the  anid  estate. 

Given  under  my  hand  this  9th  day  of  July,  1888. 

WILUAM  A.  GORDON,  Adm'r, 830  43,1  st.  n.  w. 

29    No.  8150.    Ad.  D.  14. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
6th  day  of  July,  1888. 

Gussle  Lavinia  Cox ) 

V.  V 11189.    Equity  Docket  28. 

Eugene  R.  Cox.  ) 
On  motion  of  the  complainant,  by  Charles  S.  Wilson,  her 
attorney,  it  is  ordered  that  the  defendant  cause  his  appear- 
ance to  be  entered  herein  on  or  before  the  first  rule-day  oc- 
curring forty  days  after  this  date ;  otherwise  the  cause  will 
beproceedeo  with  as  m  case  of  default. 

Tne  obiect  of  this  bill  is  a  divorce  a  viruyulo.    Notice  to  be 
publishea  in  the  Washinoton  Law  Rbportrb  and  the  CriHo. 
By  the  Court.  W.  S.  COX,  Justice. 

A  true  copy.    Test:  R.  J.  Meigs,  Clerk. 

_29  _   By  L  P.  Williams,  Ass't  Clerk. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Jackson  Lackey, 
late  of  the  State  of  Texas,  deceased. 

All  i>ersons  having  claims  againrt  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  br  before  the  13th  day  of  Julv 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  July,  1888. 

JAS.  S.  EDWARDS,  Adm*r,  600  5th  st  n.  w. 

29    No.  8122.    Ad.  D.  14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

(Filed  July  17, 1888,) 

Daniel  Loughran       ) 

V.  ^Eq.  No.  11200. 

Mary  Cunningham  et  al.  ) 
It  is  ordered  this  17th  dav  of  July,  A.  D.  1888.  that  the  sale 
of  the  real  estate  described  in  these  proceedings  to  Margaret 
A.  Fegan  and  reported  bv  the  trustee,  be  and  it  is  hereby 
ratified  and  confirmed,  unless  cause  to  Uie  contrary  be  shown 
on  or  before  the  17th  day  of  August,  A.  D.  1888. 

E.  F.  BINGHAM,  Chief  Justice. 
A  true  copy.    Test :  R.  J.  Meios,  Clerk. 

29  By  W.  E.  Williams,  As8*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIaT^ 
Holding  a  Special  Term  for  Orphans*  Court  Business. 

In  Be  Estate  of  Albert  B.  Baker,  deceased. 

Upon  consideration  of  the  above  petition,  it  is,  by  the 
Court  this  20th  da)r  of  July,  A.  D.  1888,  ordered  that  notice  of 
the  above  application,  in  the  usual  form,  to  the  next  of  kin 
of  the  decedent  to  show  cause,  if  any,  why  the  same  should 
not  be  granted,  be  published  in  the  Washinoton  Law  Rb- 
PORTER  once  a  week  for  three  successive  weeks  before  Fri- 
day, the  17th  day  of  Auffust.  A.  D.  1888,  to  which  day  at  11 
o'clock  a.  m.,  the  case  is  nereby  continued. 

A.  B.  HAGNER. 

A  true  copy.    Test :  DORSET  CLAGETT. 

Register  of  WUls. 

80    Fred.  W.  Jones,  Proctor. 


£egal  Blanks. 


PE  LAW  REPORTER  CO.  be^  to  an- 
nounoe  to  the  profession  that  the  fol- 
lowinff  of  its  series  of  legal  forms  are  now 
complete  and  oan  be  obtained  at  the  oflEioe 
of  the  Ck^mpany,  608  E  Street: 


O  J5 


Title  of  Blank. 


Deed  in  Fee, 

Deed  of  Trust, 

Quit  Claim  Deed, 

Trustee's  Deed, 

Court  Trustee's  Deed,   .    .    . 

Receipt, 

RentKeceipt, 

Promissory  Note, 

Deed  of  Trust  Note, .... 

Declaration :  Common  Counts, 

*'  General,    .    .     . 

Stock  Transfer, 

Acknowledgment :  With  Wife, 

Clerk^s  Certificate, 
Acknowledgment:  Single, 

Clerk's  Certiflcatey 

Acknowledgment:  With  Wife, 

'*  Single, .    . 

Notice  of  Trial, 

Note  of  Issue, 

Release :  Short  Form,  .  .  . 
Undertaking  for  App.  to  G.  T. 


8 

5c 

5 

5 

5 

5 

1 

1 

1 

1 

3 

5 

2 


i  «« 


60e  13.50 


3.50 

3.50 

3.50 

3.50 

40 

40 

40 

40 

1.75 


60     3.O0 
10  '     75 

25  '  1.75 


25 
25 
2.) 
10 
10 
25 
10 


1.75 

L75 

1.75 

75 

75 

1.75 

75 


These  Forms  Mn  extmined  iad  passed  oa  by  s  committee  of 
leading  members  of  tiie  Bar,  an  baDdsomely  printed  on  Cnae  Bns, 
Linen  Paper,  with  red  marginal  lines,  are  of  uniform  legal  sizes,  and 
on  the  whole  constitute  the  Snest  set  of  legal  fbrms  ever  issued  in 
the  District.  Many  other  forms  are  in  course  ofproducUoSf  it  being 
the  intention  of  the  Company  to  publish  a  complete  set  oflawblanJis. 


The  Law  Reporter  Co.'s 
BOOK^NpIJOB 

Printing  Dep't 

is  complete   in   every  particular  for  the 

prompt  and  correct  filling  of  orders 

for  all  kinds  of  Printing  at 

reasonable  rates. 


ENGRAVING 

on  Ck^pper  and  Steel  executed  in  the  beet 
,  style  of  the  art 


POSTAL   AND    TELEPHONE 
Orders  receive  attention   at  once.     Esti- 
mates cheerftilly  furnished. 


W.  F.  ROBERTS,  Supt, 
TCLCPHONC  249-6.  603  E  STREET. 
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WASmNOTOK.  D.  C. 

A  BERT,  WILUAM  STONE, 
A                                                             408  Fifth  St.  n.  w. 

TJBLL.  W.  PEIKCE. 

JD                 CbiMuel  in  PHUent  Gbwaet 

825  F  St.  n.  w. 

1>LAIB,  JOHN  S.. 

1420PSt.n.w. 

rvUMONT,  N., 

e29FSt.n.w. 

T^DWABDB  ft  BABNABD, 

600  6th  St.  n.  w. 

ItrACKEY,  FBANKUN  H., 

606  D  St.  n.  w. 

C  AVILLE,  JAMES  H., 

1419  F  St.  n.  w. 

CALIFORNIA. 

\CoCALLI8TER,  WARD,  Jr., 

ITI                             480  MoQtgomery  St.,  San  Francisco. 

COLORADO. 
rvUNN,  GEORGE, 

Denver. 

GEORGIA. 

TTARBKON  A  GILBERT. 

XI                                Gate  City  Bank  Boilding,  Atlanta. 

KANSAS. 
rVOUOLASS,  GEORGE  L., 

Wichita. 

MINNESOTA. 
TJEATH,  HARTWELL  P., 

St.  Paul. 

NEBRASKA. 

fkFFUTT.  CHARLES, 

\J                                             Paxton  Building,  Omaha. 

OHIO. 
W INO.  GEORGE  C, 
ff                              80  Euclid  Are.,  Room  8,  Cleveland. 

JOHN    H.   YOORHEBS, 

ATTORNEY   AT    LAW, 
Solicitor  of  Patents  and  Oonnsel  in  Patent  Coses. 

PRACTICES  BEFORE  THE 

Qrnbral  Land  Office  and  Court  of  Olaims. 
Si  Qond  Bldg.,  cor.  901  &  F  Sts.,  Washington,  D.C.     7 

BALDWIN,  DAVIDSON  &  WIGHT, 

Attorneys  at  Law^  Solicitors  of  Patents^  and 
Counselors  in  Patent  Causes, 

26  Grant  Place,  Washinfifton,  D.  O. 
blaUished  1859.         Patent  Business  Exclasively.    4 


SSXmtliatuow, 


National  UnlTersity  Lrainr  Scliool.. 

Pbbs't,  Hon.  ARTHUR  MAC  ARTHUR, 
Late  ABSociato  JoBtice  Supreme  Court  District  of  Columbia 
LECTURERS: 
Hon.  SAM'L  F.  MILLER, 
Aasociate  Justice  Supreme  Court  U.  S. 
International  Law. 
Hon.  W.  B.  WEBB. 
Federal  Jurisprudence  and  Practice. 
H.  O.  CLAUGHTON,  Esq. 
Common  Law  Pleading,  Evidence,  Equity  Pleading  and 
Practice,  Commerciao,  Maritime,  and  Criminal  Law. 
JAMES  SCHOULER,  Esq. 
Bailments  and  Domestic  Relations. 
EUGENE  CARUSI,  Esq. 
Real  and  Personal  Property,  Contracts,  Negotiable  Instru- 
ments, 

CHAS.  S.  WHITMAN,  Esq. 

Patent  Law  and  Practice. 

JUDGES  OF  THE  MOOT  COURT: 

CHAS.  S.  WHITMAN,  Esq., 
Patent  Cases. 


EUGENE  CARUSL  Bbq., 
Law  and  Equity  Cases. 

School  opens  Oct.  8, 1887.  For  information,  address  C.  W. 
BushneU,  Treas.,  or  E.  D.  Camsi,  Sec.,  1006  F  st.  n.  w.,  Wash- 
ington, D.C.  37 


NEW  TYPE,  NEW  PRESSES 

AND 

Careful  Supervision 

THE  LAW  REPORTER 

Printing  and  Publishing 

HOUSE, 

No.  503  E  Street  N,  W. 

Telephone  249-6. 


W.   F.  ROBERTS,  Superintendent. 

Al^Sai^  S.  XAYLrOR, 

Commissioner  of   Deeds»  Notary    Public    and 
U.  S.  Commissioner^ 

1224  F  St  N.  W.  Washington,  D.  0. 

Attorney  for  Mercantile  Collectingr  Agency. 


BUDDY'S   JUSXICH, 

$i  per  vol.    For  sale  at  the  Washington  Law  Reporter  Office. 
A  Manual  of  the  Laws  or  the  mstrict  of  Columbia,  fh>m 
its  organization,  with  notes  of  decisions  and  references,  by 

CHARLES   8.  BUNDY, 

Commissioner  of  Deeds  for  all  the  States  and  Territories, 

NOTARY FUBUO, U.S.  OOMMI86IONEB  AND  JUSTIOBOFTHB  PBAOB 

458  La.  Ave.       (Opp.  City  Hall)      Washington,  D.  C. 

J^'  All  papers  for  record  or  use  in  other  States  should  be 
acknowledged  before  a  Commissioner  of  Deeds  in  this  District 
before  being  sent.  88 
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ValnaMe  Law  Books, 


IN 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2, 3,  4,  5,  1867 

to  1872. 
Abbotf  s  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3, 1874,  bound ;  vol.  4,  onbonnd. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Keports,  new  series,  voL 

n,  1876. 
Atkintf  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  5,  6,  7. 

Barbour  on  Set-off. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  WUls. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice — latest. 

Burge  on  Suretyship. 

Chitty's  English  Diffest 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1866. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly.  1789  to  1867, 

1867  to  1866,  1867  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1867. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf '8  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2, 1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronaux,  1869. 

Landlord  and  Tenant  (Sloane),  1878. 

Laws  1869-60. 

Law   Reports  (English),  vols.  1  to  16,  inclusive, 

1867-69. 
Law  of  Nations,  Vattel. 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Long  on  Sales  of  Personal  Property. 
Lou&iana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-off. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  6th  ed 

Orphan's  Court  Manual. 
Oldham  &  White's  Digest,  1  vol. 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1867.  Duplicates. 

Penal  Code  of  1867  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Ray's  Medical  Jurisprudence  of  Insanity,  1863. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1845. 
Smith's  Probate  Law,  1868. 
Smith's  El^nents  of  the  Law. 
Special  and  General  Laws,  1870, 1873. 
Swinbome's  Treatise  on  wills,  vols.  1,  2,  3. 

The  Reporter,  Houghton.  Osgood  &  Co..  vols. 

6,  6,  7,  8,  bound;  vols.  9  to  20,  inclusive, 

unbound. 
The  Transcript,  1873,  3  vols.,  published  in  New 

York. 
Treatise  on  Equitjr,  Fonblanques. 
Treatise  on  Insamty,  Pricharo. 


3. 


and  1863  to  1867 


U.  S.  Stats,  at  Large,  vols.  1, ! 

U.  S.  StatB.  at  Large,  1861  to  18 
2  vols.,  G.  P.  Sanger. 

U.  S.  Digest,  Abbott,  voL  1,  A  to  C,  2  ooMes; 
voL  ^  D  to  L.,  2  copies ;  voL  3,  M  to  Y,  2 
copies;  voL  6,  Sup.,  F  to  M,  1  copy.  These 
annuals,  viz.;  vol.  1  to  8.  (duplicates);  9  to 
17,  single,  witii  1  voL,  Table  of  Cases  and 
Equity  Digest,  voL  2. 

Warren's  Duties  of  Attorneys,  1870. 
Watkins  on  Descents. 
Wellford's  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  Executors,  &c.,  voL  2,  Thobaalf  s 
Notes. 

For  sale  at  the  Office  of  the  Washzngtok 
Law  Rkpobtbb.  Orders  for  Law  BookB 
promptly  filled  at  current  prices.    Address 

THE  WASHINGTON  LAW  REPORTER, 
M8  £  St.  K.  W.,  Washington,  D.  C* 
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Ebtabubhbd  1874. 

VouXVL    - 

- 

No.  32 

WASHfflGTOH, 

D.a   -  -  -  - 

AUGUST  8, 1888 

FalsuB  in  IJno,  Falsus  in  Omnibus. 

In  Jndge  Thompson's  article  in  the  Criminal 
Law  Magazine,  on  **  Cautionary  Instructions  in 
Criminal  Cases,"  occurs  the  following  valuable 
discussion  of  the  maxim,  Falsus  in  uno^  falsus  in 
omnibus:  Thejudgeis  atlibertjr,  in  the  exercise  of 
sound  discretion,  Doth  in  civil  and  in  criminal 
cases,  to  give  to  the  jury  a  caution  touching  the 
credence  to  be  given  to  the  testimony  of  witnesses 
who  have  sworn  falsely,  in  conformity  with  the 
maxim,  ^'Falsusin  unojfalsusinomnibus,^^  This 
maxim  cannot  be  said  to  embody  either  a  pre- 
sumption or  a  rule  of  law.  As  applied  to  the  testi- 
mony of  witnesses  in  jury  trials,  its  meanine  is 
that  if  any  witness  has  willfhlly  or  intentionally 
sworn  fsdaely  to  a  material  fact  in  controversy  on 
the  trial,  the  jury  are  at  liberty,  if  they  shall 
think  proper,  to  reject  the  whole  ofhis  testimony. 
It  iias  been  held  that  where  there  is  but  one 
witness  in  favor  of  one  side  of  the  case,  and  his 
testimony  is  contradicted  by  other  witnesses, 
such  an  instruction  is  not  an  abstract  one,  but 
the  giving  of  it  is  proper,  and  the  refhsal  of  it  is 
error.  From  what  will  presently  follow,  it  will 
be  perceived  that  the  mere  fact  that  a  witness 
makes  a  misstatement  of  &ct,  and  afterwards, 
before  finally  leaving  the  stand,  desires  to  make 
a  correction  of  it,  and  to  state  the  fact  as  he  re- 
members it,  which  he  will  always  be  allowed  to 
do,  does  not  justify  the  court  in  ^ing  to  the 
jury  this  cautionary  instruction.  •  The  maxim  is 
applicable  only  where  the  facts  indicate  that 
the  folse  statement  has  been  deliberately  made 
and  is  adhered  to  by  the  witness. 

The  following  limitations  must  be  observed 
in  giving  such  an  instruction :  1.  The  testimony, 
oonoeming  which  the  witness  has  sworn  iklsely, 
most  relate  to  a  material  matter  in  issue  on  the 
trial  It  is,  therefore,  error  so  to  Arame  such  an 
instruction  as  to  tell  the  jury  that  **if  a  witness 
has  sworn  fklsely  to  any  matter  in  the  case  they 
may  disregard  his  entire  testimony," — omitting 
the  word  ''materiaL"  2.  The  false  testimony 
must  have  been  willful  or  intentionalf  or  given 
with  a  design  to  conceal  or  mislead.  The  mere 
IHct  that  a  witness  has  made  an  erroneous  state- 
ment, through  a  defect  of  memory,  or  other- 
wise, in  good  fkith,  does  not  require  the  giving 
of  any  cautionary  instaruction  m>m  the  bench, 
though  it  may  be  the  subject  of  observation  to 
the  jury  by  ooonsel  in  argument.  It  is  aocord- 
fai^  error,  in  formulating  at^utionary  instruo- 
tion  under  this  head,  to  omit  the  words  ''know- 
ingfy,"  "willftdly,"  **  intentionally,"  or  some 
eqmvalent  expression.    The  judge  is  not  at  lib- 

nto  say :  '^If  you  find  that  the  testimony  of 
.  was  fidse,"  etc,  ^'you  may  disregard  all 
his  evidence."  3.  The  instruction  must  not  be 
80  framed  as  to  direct  or  require  the  jury  to  dis- 
regard the  testimony  of  such  a  witness,  but  it 
should  be  so  framed  as  to  leave  the  jury  at  lib- 
erty to  believe  or  disbelieve  the  witness,  accord- 


ingly as  they  are  impressed  with  the  credibility 
of  his  testimony.  Therefore,  an  instruction 
which  tells  them  that  they  ought  to  disregard 
all  the  testimony  of  a  witness,  provided  they 
believe  that  he  has  knowingly  sworn  falsely  to 
any  material  fact  in  the  case,  is  erroneous ;  or, 
that  ^*  if  they  believe  that  any  witness  has  sworn 
falsely  and  knowingly  as  to  any  material  fact, 
they  are  bound  to  disregard  his  testimony  alto- 
gether." 4.  It  is  error  to  single  out  a  particular 
witness,  and  to  direct  such  a  cautionary  instruc- 
tion, although  couched  in  proper  terms,  against 
his  testimony.  The  reason  is  that  such  a  course 
tends  to  convey  to  the  minds  of  the  jury  the 
impression  that  the  testimony  of  the  particular 
witness  is  disbelieved  by  the  judge,  and  is  to  be 
disregarded— a  question  whicn  it  is  their  prov- 
ince to  determine,  and  not  his.  This  is  es- 
pecially true  where  there  is  nothing  In  the  testi- 
mony of  the  particular  witness  which  requires 
such  a  caution. 

It  is,  on  the  clearest  principles,  error  for  the 
judge  to  advise  the  jury  that  the  testimony  of  a 
witness  who  has  knowingly  sworn  falsely  to  a 
material  fact  is  to  be  disregarded  or  disbelieved, 
unless  corroborated  by  otner  testimony,  or  by 
circumstances.  There  is  no  rule  which  impera- 
tively requires  the  jury  to  reject  the  testimony 
of  such  a  witness,  and  such  an  instruction  clearly 
invades  their  exclusive  province  of  saying  what 
witness  they  will  believe  and  what  they  will  dis- 
believe. It  is  to  be  regretted  that  any  diversity 
of  judicial  opinion  should  have  arisen  upon  so 
plain  a  question.  We  find,  however,  that  the 
Supreme  Court  of  Georgia  has  arrived  at  the 
conclusion  that  the  true  rule,  and  the  one  which 
is  proper  to  be  given  in  charge  to  the  jury  when 
the  question  arises  is  that  if  a  witness  knowingly 
and  willftilly  swears  falsely  in  a  material  matter, 
his  testimony  should  be  rejected  entirely,  unless 
corroborated  by  the  facts  and  circumstances  of 
the  case,  or  by  other  credible  evidence ;  and  that 
court  has  held  that  it  is  error  for  the  trial  court 
to  charge  the  jury  that  credit  may  be  given  to 
such  a  witness,  without  also  stating  the  neces- 
sity for  such  corroboration. 

instructions  under  this  head  are  commonly 
framed  in  the  following  laneuage,  or  in  worois 
of  eouivalent  import,  the  judge  having  first  ad- 
vised the  jury  that  they  are  the  sole  judges  of 
of  the  credibility  of  the  witnesses :  "If  you  shall 
believe  that  any  witness  has  knowingly  sworn 
falsely  to  any  material  fact,  you  are  at  liberty 
to  reject  all  or  any  portion  of  such  witness'  tes- 
timony." The  following,  from  a  case  in  West 
Virginia,  is  a  still  better  model:  "If  the  jury 
believes  from  the  evidence  that  any  witness  who 
has  testified  in  this  case  has  knowingly  and  will- 
frilly  testified  falsely  to  any  materiS  fact  in  the 
case,  they  may  disregard  the  whole  testimony 
of  such  witness,  or  tbey  may  give  such  weight 
to  the  evidence  of  such  witness  as  they  may 
think  it  entitled  to.  The  jury  are  the  exclusive 
judges  of  the  weight  of  the  testimony.— i^Tationat 
Law  Review, 


If  a  city  allows  a  party  to  erect  a  pole  in  a 
street,  which  is  a  dangerous  obstruction,  ooth  are 
liable  for  injuries  sustained  thereby  by  third 
Mtrties  without  ftiult  Wolfe  v.  Erie,  &c.,  Co., 
uTs.  C.  C.  (Tex.),  Dec.  10,  1887;  33  Fed.  Rep.,  320. 
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Supreme  Court  of  the  District  of  Colnmbia. 

QENEftAL  TBBM. 

Bbpoetbd  bt  Fbankliic  H.  Mackby. 

ROBERT  A  BALLOCH 

WILLIAM  R  HOOPER  and  THE  MASSA- 
CHUSETTS MUTUAL  LIFE  INSURANCE 
COMPANY. 

No.  8381.    Equity  Docket  22. 

The  Ohiev  Justice  and  Justices  Cox  and  Jambs  sitting. 

1.  When  a  person  does  not  purport  to  act  for  a  principal  but 
buys  in  his  own  name  the  principal  cannot  afterwards 
adopt  the  transaction. 

2.  If,  however,  he  uses  the  money  of  his  principal,  equity 
will  Iksten  upon  the  transaction,  in  behalf  of  the  principal, 
a  oonstmctive  trust. 

Mr.  Justice  Jabces  delivered  the  opinion  of  the 
court 

S.  S.  HENKLEand  H  B.  Moulton  for  com- 
plainant 

Edwards  &  Babnabd  for  defendant 

In  the  case  of  Robert  Balloch  y.  William  R 
Hooper  and  the  Massachusetts  Mutual  Life  in- 
surance Company  the  record  sets  forth  a  some- 
what elaborate  statement  of  fact  and  several 
questions  of  law,  all  of  which  were  considered 
and  discussed  by  counsel,  but  which  it  is  not 
necessaiv,  in  the  view  we  have  of  the  case,  for  us 
to  consider. 

Briefly  stated  it  appeam  that  Balloch  had  pur- 
chased a  tract  of  land  in  Washins^n,  which  was 
laid  off  in  lots  with  a  view  to  build  a  numbe/  of 
houses,  and  that  he  applied  to  the  defendant  in- 
surance company  for  a  loan,  through  Hooper,  who 
was  its  agent  for  the  loan  of  money.  He  obtained 
at  three  different  times  three  loans  upon  certain 
conditions,  one  of  which  was  that  a  part  of 
the  money  was  to  be  applied  to  the  extinguish- 
ment of  existing  incumbrances,  the  main 
one  being  the  purchase  money  due  upon  the 

{)roperty.  The  insurance  company  made  these 
cans  by  sending  the  money  to  Hooper,  who  re- 
tained a  part  of  it  for  the  purpose  of  removing 
these  incumbrances,  and,  as  it  is  stated  in  the 
answer,  was  to  advance  the  rest  as  the  build- 
ings should  progress.  A  certain  portion  of  each 
loan  was  paid  over  by  Hooper,  but  as  Balloch 
avers  not  enough,  after  the  application  of  some 
of  the  money  to  these  incumbrances,  to  enable 
him  to  proceed  rapidly  with  the  buildings.  Dur- 
ing this  period,  for  what  reason  we  do  not  deem  it 
material  to  consider,  Balloch  conveyed  to  Hooper 
the  whole  of  the  propertv  which  he  had  already 
mortgaged  to  secure  the  loan  from  the  insurance 
company,  and  in  addition  six  other  lots  which 


had  not  been  included  in  the  security.    He  al-^nsrincipaL    Whatever  agreement  he  made  with 
leges  that  there  was  a  verbal  agreement  between  Balloch  he  made  in  his  own  name  and  upon  its 


Hooper  and  himself  that  the  deed  though  abso- 
lute on  its  face  was  to  be,  in  fact,  a  trust;  that 
Hooper  was  to  take  the  property  and  apply  the 
monejr  which  had  been  thus  fkr  held  back  to  the 
finishmg  of  the  houses,  and  that  they  were  then 
to  be  sold,  and  the  proceeds  divided  in  cer- 
tain proportions.  On  the  other  hand,  Hooper 
denies  this  alleged  verbal  agreement,  and  the 
insurance  company  denies  ever  having  heard  of 


Whatever  the  agreement  was,  it  is  manifest 
that  the  conveyance  was  in  some  way  to  stand 
as  a  security,  because  Balloch  conveyed  to 
Hooper  more  than  the  land  included  in  the  trust 
to  the  insurance  company.  We  think  that  &ct 
clearly  indicates  that  there  must  have  been  a  cofi- 
tract  or  understanding  that  the  conversance  was 
to  be  regarded  as  some  sort  of  security.  Had 
Balloch's  purpose  been  merely  to  give  up  the 
enterprise  he  would  not  havesilven,  in  addition  to 
the  property  that  was  induded  in  the  deed  of 
trusty  these  six  lots.  So  &r  then  as  Hooper  is  con- 
cerned we  are  of  opinion  that  his  intention 
was  to  take  this  as  security  for  Balloch's  debt 
Hooper  sets  up  in  his  answer  that  he  took  this 
conveyance  for  the  purpose  of  better  securing 
the  payment  to  the  company,  but  there  is  notii- 
ing  to  show  that  the  insurance  company  knew 
of  that  transaction  at  the  time. 

The  answer  of  the  company  states  that  it  did 
not  know  of  it  until  a  little  more  than  seventeen 
months  afterwards.  The  houses  for  some  time 
after  this  last  conveyance  still  remained  un- 
nished.  Thereupon  Hooper,  being  without- the 
means  to  do  so,appealed  to  the  insurance  company 
to  carry  on  the  building  enterprise  to  completion. 
He  undertook,  if  the  company  would  supply 
him  with  the  money,  to  step,  as  it  were,  in  to  Bal- 
loch's shoes  and  finish  the  houses.  Tne  result 
was  that  the  insurance  company  then  agreed  to 
deliver  up  Balloch's  notes  and  execute  releases 
of  the  deeds  of  trust  on  the  property  and  advance 
further  moneys  for  the  finishinfl^  of  the  work. 
All  of  which  was  accordingly  done,  the  com- 
pany taking  Hooper's  note  for  |71,000  to  secure 
its  past  and  future  advances. 

It  appears  that  besides  the  money  previously 
advanc^  to  Balloch  it  cost  some  ^,000  to 
finish  the  houses.  Balloch  savs  that  the  agree- 
ment was  that  they  were  to  be  finished  on  his 
account  and  that  this  expenditure  of  f20,000 
was  greatly  in  excess  of  what  the  houses  should 
have  cost  and  that  he  is  entitled  to  an  account 
and  to  have  his  agreement  with  Hooper  carried 
out. 

Now,  on  such  a  transaction,  what  are  the  rights 
of  the  parties?  It  appears  tnat  Hooper  did  not 
communicate  with  tne  company  that  he  pro- 
posed to  buy  on  their  account ;  they  knew  noth- 
ing about  it  for  seventeen  months,  and  he  to<^ 
the  title  to  himself.  In  such  a  case  as  that 
there  can  be  no  application  of  the  ordinaiy 
principles  of  agency  or  of  trust  When  a  person 
does  not  purport  to  act  for  a  principal  bat  buys 
in  his  own  name,  the  principal  cannot  after- 
wards adopt  the  transaction:  Of  course,  if  he 
uses  the  money  of  his  principal,  a  court  of 
equity  would  fasten  upon  the  transaction  in  be- 
half of  the  principal  a  constructive  trust  But 
Hooper  did  not  use  the  money  of  his  alleged 


face  for  his  own  benefit  We  do  not  perceive 
any  way  in  which  the  principal  could  claim  to 
adopt  that  arrangement  or  in  which  it  should 
be  bound  by  any  terms  which  Hooper  had  en- 
tered into.  The  transaction  did  not  purport  to 
to  be  in  behalf  of  the  principal,  and  the  tatter's 
means  were  not  engaged  or  used  at  tiiat  time. 
We  cannot,  therefore,  impress  upon  it  the  char- 
acter of  a  trust  or  regard  it  as  an  act  of  agency 
which  might  be  afterwards  ratified. 
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It  reeoltB  that  the  insurance  company  was  a 
stranger  to  the  contract  between  Balloch  and 
Hooper.  It  is  not  shown  that  it  was  even  aware 
of  the  terms  of  the  contract.  All  that  it  did  was 
to  release  its  original  tfbst  fW>in  Balloch  and 
take  Hooper  as  the  debtor,  which  might  well  be 
done  becaose  the  land  was  bound  for  the  whole 
of  the  debt.  Hooper  took  the  property  from 
Balloch  subject  to  its  being  swept  away  fix>m  him 
by  a  foreclosure  of  that  trust.  In  such  a  situa- 
tion he  undertook  to  become  personally  liable 
for  the  debt  by  giving  the  note  for  $71,000. 

We  do  not  perceive  that  there  is  a  legal  or 
equitable  connection  established  with  tne  in- 
surance company  so  as  to  show  a  trust  on  their 
part  for  the  benefit  of  Balloch,  and  if  that  is  the 
case,  1%  IB  entirelv  immaterial  whether  these 
houses  cost  an  extravagant  and  even  a  fVaudu- 
lent  price  or  not.  That  does  not  concern  Bal- 
loch; it  is  a  matter  which  lay  between  Hooper 
and  the  insurance  company.  Hooper  is  a  prin- 
cipal, and  if  he  borrowed  |20,000  for  this  purpose 
unnecessarily  and  unnecessarily  expended  it,  or 
even  was  g^ty  of  i^ud,  it  was  a  firaud  against 
the  insurance  company.  The  insurance  com- 
pany does  not  claim  any  absolute  title.  It  claims 
only  a  lien  for  its  advances,  and  it  is  only  to  be 
protected  to  that  extent.  That  leaves  the  ques- 
tion of  the  right  to  redeem  between  Balloch 
and  Hooper,  and,  as  between  them,  we  think 
it  quite  clear  that  Hooper  took  his  conveyance 
as  a  security  and  not  as  an  absolute  deed.  Bal- 
loch, then,  is  the  owner  of  the  equity  of  redemp- 
tion, but  he  will  have  to  redeem  as  the  trans- 
action was  made  between  Hooper  and  the  in- 
surance company,  which,  according  to  the 
auditor's  report,  will  require  |52,000.  It  may  be 
that  Balloch  has  suffered  a  wronc^,  but  we  can- 
not do  anything  more  than  to  allow  him  to  re- 
deem the  property  at  that  rate. 

The  decree  Delow  is  affirmed. 


SUPREME  COURT   OF  PENNSYLVANIA. 

HARLEY  V.  LEBANON  MUT.  mS.  CO. 

In  an  action  on  a  fire  insurance  policy  the  declaration  averred 
that  the  defendant  company  iasued  the  policy  to  H.i 
the  contract  bein^  that  for  a  valuable  consideration  the 
company  **  should  be  liable  to  pay  or  make  good  to  the  said 
aasored,  their  and  his  executors,  administrators  and  as- 
signs, an  such  loss  or  damage,  not  exceeding  the  insuz^ 
ance,  as  should  happen  by  fire  to  the  property  as  above 
specified."  This  was  preceded  by  an  averment  of  assign- 
ment by  the  assured  to  plaintiff  of  "all  his  right  and  in- 
terest of,  in  and  to  the  said  assured  property  *  *  *  and 
also  all  his  title  and  interest  in  said  policy  of  insurance,  and 
aU  advantages  to  be  derived  thereflrom ;  '*  and  followed  by 
an  averment  that,  ttom  the  date  of  assignment  up  to  and 
including  the  date  of  loss,  plaintiff  was  the  sole  owner  of 
Um  insured  property.  Held,  that  this  alleged  substantially 
a  contract  of  indemnity  with  plaintiff  as  assignee  and 
stated  a  good  cause  of  action. 
Where  profert  is  made  of  the  contract  sued  on,  but  oyer  is 
not  craved,  the  court  must  look  only  to  the  declaration  for 
tlie  terms  of  the  contract. 

This  was  an  action  on  a  x>oliey  of  insurance 
against  fire,  brooght  in  the  name  of  P.  D.  Har- 
ley  to  the  nse  of  D.  J.  Harley,  assignee,  ajninst 
the  Lebanon  Mataal  Insurance  Company.  There 


was  a  verdict  for  plaintiff,  but  the  court  sus- 
tained a  motion  in  arrest  of  judgment ;  the  fol- 
lowing opinion  being  delivered  by  Sittser,  P.  J. : 
"  We  will  first  dispose  of  the  motiou  in  arrest 
of  Judgment  On  the  trial  of  the  cause  we  sub- 
mitted to  the  lury  the  issue  which  had  been 
made  by  the  pleaaings.  This  was  determined 
by  the  plaintiff.  It  remains  to  be  considered 
whether  a  verdict  for  the  plaintiff  upon  the  is- 
sue tried  will  entitle  the  plaintiff  to  judgment. 
The  declaration  avers  that  the  defendant,  on 
the  7th  of  January,  1880^  insured  certain  goods 
of  D.  J.  &  P.  D.  Harley,  in  the  partnership  name 
of  P.  D.  Harley,  for  tiiree  years.  *  On  the  13th 
of  January,  1883.  the  policy  was  renewed  for 
three  years.  On  the  18th  day  of  September,  1884, 
P.  D.  Harley  assigned  all  his  interest  in  the 
property  and  the  policy  of  insurance  to  D.  J. 
Harley.  The  loss  by  nre  occurred  on  the  14th 
of  June,  1885.  It  is  averred,  substantially,  that 
the  defendants  insured  the  property  of  a  firm 
in  the  firm  name:  that  afterwards  one  of  the 
two  partners  assiraed  all  his  interest  to  the 
other  along  with  the  policy,  and  then  the  loss 
occurred.  The  loss  was  D.  J.  Harley's.  If  he 
had  a  contract  of  indemnity  with  the  company, 
he  can  recover ;  otherwise,  not  Is  a  contract 
of  that  character  averred  in  the  narr.,  and  have 
the  jury  in  their  verdict  found  that  such  a  con- 
tract existed  ?  A  recovery  cannot  be  had  in  the 
name  of  the  firm.  It  must  be  in  the  name  of 
D.  J.  Harley.  Where  the  policy  only  is  assigned, 
and  the  property  remains  in  the  person  to  whom 
the  policy  is  issued^  an  action  may  be  brought 
in  the  name  of  the  insured  to  the  use  of  the  as- 
signee. In  the  absence  of  prohibitory  provi- 
sions upon  the  subject,  the  insurer  can  have 
no  objections  to  the  use  party.  If  the  assured 
has  a  legal  claim,  it  is  of  no  consequence  to  the 
insurer  that  the  legal  plaintiff  has  directed  that 
the  sum  due,  when  so  recovered,  should  be  i>aid 
to  another.  But  when  the  property  insured 
has  been  assigned,  no  action  can  be  maintained 
in  the  name  of  the  assignor.  He  has  sustained 
no  loss.  The  loss  is  that  of  the  purchaser,  and 
owner  of  the  property ;  and,  to  enable  him  to 
recover,  he  must  aver  and  prove  a  contract  to 
that  effect  with  the  defendant  If  authority  be 
needed  for  so  plain  a  proposition,  it  will  be 
found  in  Wood,  Ins.,  c.  10,  pp.  672-674.  The  de- 
fect in  brinjrinR  the  action  in  the  firm  name  to 
the  use  of  D.  J,  Harley  can  be  cured  by  amend- 
ment But  the  want  of  an  averment  of  con- 
tract between  D.  J.  Harley  and  the  defendant 
cannot  be  now  supplied  in  that  manner.  We 
have  examined  the  narr.  carefUUy,  and  do  not 
find  a  contract  of  indemnity  by  the  defendant 
to  J.  D.  Harley  averred,  or  any  fSewts  set  forth 
which  would  justify  such  an  averment  Where 
the  property  and  the  policy  have  both  been  as- 
signed, the  company  may  accept  the  assignee 
in  the  place  of  the  assignor.  But  to  do  so  re- 
quires action  of  some  sort  upon  their  part  We 
can  find  nothing  in  the  narr.,  whether  taken 
separately  or  altogether,  which  amounts  to  a 
recognition  of  liabmty  to  D.  J.  Harley  upon  the 
X>olicy  in  suit  The  rule  for  a  new  trial  is  dis- 
charged, and  the  motion  in  arrest  of  judgment 
is  sustained."    Plaintiff  brings  error. 

All  questions  of  fact  properly  presented  by 
the  pleadings  and  evidence  were  definitely  set- 
tled oy  the  verdict  in  fkvor  of  plaintiff,  and  he 
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is  entitled  to  lodgment  thereon  for  the  amoant 
found  by  the  Jury,  anlees  the  declaration  is  radi- 
cally defective,  not  in  form,  but  in  substance. 
Merely  formal  defects,  amendable  in  the  court 
below,  may  be  treated  as  amended  here.  Judg- 
ment was  arrested  on  the  sole  fO'ound  that  the 
declaration  is  insufficient  to  support  the  verdict^ 
and  that  action  of  the  court  below  is  the  sub- 
ject of  complaint  in  the  several  specifications 
of  error.  As  correctly  stated  by  the  learned 
president  of  the  common  pleas,  it  is  substan- 
tially averred  in  the  declaration  that  defend- 
ant company  insured  the  property  of  the  firm, 
composed  of  D.  J.  and  P.  u.  Harley,  in  the 
firm  name  of  P.  D.  Harley ;  that  afterwards 
P.  D.  Harley,  one  of  the  firm,  assigned  all  bis 
interest  therein,  together  with  the  policy  of  in- 
surance, to  his  copartner,  D.  J.  Harley,  and 
thereafter  the  loss  by  fire  occurred.  That  loss 
was  D.  J.  Harley's ;  and,  if  it  is  substantially 
averred  that  he,  as  such  assignee,  had  a  contract 
of  indemnitv  with  the  company  defendant,  the 
declaration  is  sufficient  Profert  of  the  policy 
was  made,  but  oyer  was  not  craved.  We  must 
therefore  look  to  the  narr.  for  the  terms  of  the 
contract  Steph.  PL,  68.  69;  Bender  v.  Prom- 
berffer,  4  Dall..  436-440— in  which  it  was  held 
that,  "oyer  not  having  been  prayed,  no  part  of 
the  deed  appears  to  the  court  but  that  which 
the  plaintiff  has  declared  on."  In  this  case  the 
contract,  as  set  forth  in  the  declaration,  is,  in 
substance,  that,  upon  a  "valuable  considera- 
tion," the  defendant  "company  should  be  liable 
to  pay  or  make  good  to  the  said  assured,  their 
and  his  executors,  administrators  and  assigns, 
all  such  loss  or  damage,  not  exceeding  the  in- 
surance, as  should  happen  by  fire  to  we  prop- 
erty as  above  specified."  This  is  preceded  by 
the  averment  of  assignment,  September  18, 1884, 
by  P.  D.  Harley  to  D.  J.  Harley  of  **all  his  right 
and  interest  of,  in  and  to  the  said  assured  prop- 
erty *  *  *  and  also  all  his  title  and  interest 
in  said  policy  of  insurance,  and  all  advantages 
to  be  derived  therefrom ;"  and  followed  by  the 
further  averment  "that  from  the  said  18th  day 
of  September,  1884,  up  to  and  including  the  day 
the  same  was  lost,  injured  and  destroyed  by 
fire  *  *  *  he  was  the  sole  and  exclusive 
owner  of  the  insured  property,"  etc.  The  con- 
tract thus  averred  in  the  narr.— and  under  the 
pleadings  we  have  no  right  to  go  outside  of  it- 
is  substantially  a  contract  of  indemnity  with 
the  assignee,  and,  in  the  absence  of  any  quali- 
fVing  provision,  must  be  so  held.  It  follows, 
therefore,  that  the  declaration  exhibits  a  good 
cause  of  action,  qpite  sufficient  to  sustain  the 
verdict,  and  Justify  the  defendant  company  in 
paying  the  amount  thereof. 

Judgment  reversed,  and  Judgment  is  now  en- 
tered against  defendant,  on  the  verdict,  for 
$537.50.  with  interest  ft^m  January  15,  1887,  the 
date  of  said  verdict 


When  the  lease  provides  that  the  crop  shall 
belong  to  the  landlord  until  the  tenant  performs 
certain  conditions,  a  purchaser  of  the  leasehold, 
under  execution  against  the  tenant,  cannot  claim 
the  crops  against  the  landlord  when  the  condi- 
tions have  not  been  performed.  Famum  v.  Hef- 
ner, S.  0.  Oal.,  Jan.  25,  1888;  16  Pac.  Rep., 
324. 


NEW  YORK  SUPREME  COURT. 

SPECIAL  TERM. 

ISAAO  H  BAILEY,  as  assignee  in  bank- 
BUPTCY  OP  DANIEL  DREW,  plainHff, 
AGAINST  DANIEL  DREW  CHAMBERLArtf 
AND  OTHERS,  defendants. 

Daniel  Drew,  in  November,  1873,  a  short  time  prior  to  his 
being  a4ia<licated  a  bankrupt,  gave  defendant.  Chamber- 
lain, 168  bonds  of  $1,000  each,  par  valne,  as  collateral  se- 
onrity  for  a  note  for  $118,297.55  made  by  Drew,  payable  on 
demand.  In  this  action  by  Drew's  assignee  for  an  aoeoont- 
ing  firom  Chamberlain. 

Held,  That  the  title  to  the  bonds  remained  in  the  pledgor 
until  it  was  divested  by  a  sale  upon  notice,  or  by  Judicial 
proceedings,  and  the  time  within  which  plaintiff,  the  as- 
signee in  bankruptcy,  to  whom  title  to  the  bonds  psssed, 
can  bring  this  action  is  limited  to  two  yean  ftt>m  the  time 
when  the  cause  of  action  accrued. 

The  right  to  invoke  the  aid  of  a  court  of  equity  to  asoeitsin 
the  amount  due  upon  an  obligation  seonred  by  the  pledge 
of  personal  property  is  a  continuing  right,  and  continnes 
as  long  as  the  right  to  redeem  exists. 

The  cause  of  action  does  not  depend  upon  the  rights  of  the 
parties  as  they  existed  at  the  time  of  the  pledge,  but  de- 
pends upon  the  right  of  the  pledgor  to  redeem  at  the  time 
the  biU  was  filed,  and  the  cause  of  action  upon  wiuch  sudi 
bill  is  founded  accruee,  not  when  the  collateral  security 
was  first  pledged,  but  when  the  right  to  redeem  was  first 
insisted  upon,  namely,  upon  the  filing  of  the  bUL 

INGRAHAM,  J.— On  the  24th  of  November, 
1873,  the  defendant,  'Ohamberlain,  was  the 
owner  of  a  note  made  by  Daniel  Drew,  payable 
on  demand,  for  the  sum  of  $118,297.54,  and  on 
that  day  there  was  delivered  by  Drew  to  Boyd 
for  Chamberlain  one  hundred  and  8ixty-ei|^t 
bonds  of  $1,000  each,  and  of  the  market  value  of 
about  $120,000.  The  transaction  was  between 
Drew,  the  maker  of  the  note,  and  Boyd,  acting 
on  behalf  of  Chamberlain.  Drew  was  about 
making  an  assignment  or  transfer  of  a  large 
amount  of  bonds  and  other  securities  to  his  son, 
William  H.  Drew,  and  Bovd  insisted  that  Drew 
should  protect  Chamberlam.  Drew  finally  con- 
sented that  the  one  hundred  and  sixty-eight 
bonds  should  be  set  aside  for  Chamberlain,  and 
Boyd  told  Drew  that  the  bonds  were  set  aide 
as  security  for  the  note. 

Not  a  word  appears  to  have  been  said  about 
the  payment  of  the  note.  The  note  itself  was 
not  delivered  to  Drew,  but  was  returned  to 
Chamberlain,  and  Chamberlain  subsequently  in- 
dorsed upon  t^e  note  the  payments  of  interest 
down  to  1876.  The  note  was  produced  by 
Chamberlain  on  the  trial. 

On  these  flEicts  it  is  clear  that  the  note  was  not 
paid  by  the  delivery  of  the  bonds  to  Chamber- 
lain. Nor  was  the  obligation  of  Drew  to  pay 
the  note  affected,  but  the  bonds  were  delivered 
as  collateral  security  for  the  payment  of  the 
note. 

The  relation  of  bailor  and  bailee  was  thus 
created,  and  such  relation  existed  at  the  time 
that  Drew  was  abjudicated  a  bankrupt  and  plain- 
tiff was  appointea  his  assignee. 

By  tlie  pledge  of  these  bonds  as  security  for  the 
notes,  the  title  to  the  bonds  did  not  pass  to  the 
pledgee.  The  title  remained  in  the  pledgor  un- 
til it  was  divested  bv  a  sale  upon  notice  or  bv 
judicial  proceeding  (Markham  v.  Jaudon,  41  N. 
Y.,  236;  Stem  v^  Marsh,  4  Denio,  230), 
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On  Drew  being  adjudicated  a  bankrupt,  and 
on  the  assignment  of  his  property  to  the  plain- 
tifC;  the  title  to  the  bonds  passed  to  the  plaintiff, 
and  he  became  the  owner  of  the  bonds,  subject 
to  the  special  property  in  Chamberlain  as  pledgee. 
Until  the  pledgor's  title  had  thus  become  di- 
vested he  had  the  right  to  the  possession  of  the 
boDds  on  payment  of  the  amount  due  to  the 
pledgee  and  interest,  as  on  the  payment  of  that 
amount  the  special  property  which  the  pledgee 
had  in  the  bonds  ceased,  and  the  rieht  of  posses- 
sion became  merged  in  the  legiu  title.  This 
right  to  redeem  continued  until  the  title  of  the 
pledgee  was  divested  either  by  the  sale  on  notice 
or  by  legal  proceedinjra. 

The  enforcement  of  this  right  depended  upon' 
the  ownership  of  the  bonds,  and  the  Statute  of 
Limitations  restricting  the  time  in  which  legal 
proceedings  must  commence,  does  not  limit  this 
right  of  redemption,  for  by  such  redemption  the 
BTOcial  property  of  the  pledgee  ceased,  and  as 
the  title  of  the  pledgor  cannot  be  divested  ex- 
cept by  a  sale  on  notice  or  by  legal  proceed- 
ings, his  title  to  the  property  remains  unaffected 
by  tne  lapse  of  time  until  the  pledgee  takes  the 
necessary  proceedings  to  divest  it.  As  an  inci- 
dent to  this  right  of  redemption,  the  pledgor 
has  the  right,  where  the  amount  due  on  the 
obligation  to  secure  which  the  pledee  was  given 
is  uncertain,  to  come  into  a  court  of  equity  and 
ask  to  have  the  amount  ascertained,  and  on 
payment  of  such  amount  to  recover  the  posses- 
sion of  the  pledge  (Kent  v.  Westbrook,  1  Vesey, 
278),  and  that  is  the  right  plaintiff  seeks  to  en- 
force in  this  action. 

The  defendant  pleads  the  Statute  of  Limita- 
tions, and  whether  or  not  that  action  is  barred 
by  the  statute  is  the  main  question  to  be  deter- 
Biined. 

The  defendant  relies  first  upon  the  provisions 
of  the  bankrupt  law,  which  provides  for  actions 
by  and  against  assignees  in  bankruptcy.  That 
provision  is  as  follows:  *'  No  suit,  either  at  law 
or  in  equity,  shall  be  maintained  in  any  court 
between  an  assignee  in  bankruptcy  and  a  per- 
son claiming  an  adverse  interest  touching  any 
property  or  rights  of  property  transferable  to  or 
vested  in  such  an  assignee,  unless  brought 
within  two  years  firom  the  time  when  the  cause 
of  action  accrued  for  or  aeainst  such  an  assignee. 
(Revised  Statutes  U.  S.,  Sec.  6057). 

The  time  in  whidi  an  assi^ee  in  bankruptcy 
can  bring  an  action  is  here  limited  to  two  years 
from  the  time  when  the  cause  of  action  accrued 
for  or  against  the  assignee,  and  if  this  cause  of 
action  accrued  more  than  two  years  before  the 
action  was  brought,  the  defendant  is  entitled  to 
jadjnnent. 

T%at  Drew  had  a  cause  of  action  to  redeem 
the  day  the  bonds  were  delivered,  cannot  be 
disputed;  but  is  the  cause  of  action  that  then 
accrued  the  cause  of  action  which  is  here  sought 
to  be  enforced? 

That  question  is  answered  by  the  case  of  Miner 
V.  Beekman  (50  N.  Y.,  343).  That  was  an  action 
brought  by  the  mortgagee  to  redeem  Arom  a 
mortage.  The  mortage  was  made  much  more 
than  ten  years  prior  to  the  commencement  of 
the  action  and  the  defendant  pleaded  the  ten 
vears'  Statute  of  Limitations  and  had  judgment 
below. 
The  Court  of  Appeals,  in  reversing  the  Judg- 


ment, said:  '*The  argument  upon  that  point  for 
the  defendant  is  that  the  mortgagor,  upon  the 
moneys  becoming  due,  had  the  right  \o  come 
into  a  court  of  aquity  and  have  the  amount  of 
the  lien  determined  and  discharged  of  record 
upon  payment.  So  far,  his  position  is  correct. 
Bat  is  the  deduction  therefrom  equallv  sound — 
that  is.  that  this  right  is  barred  oy  the  statute 
after  the  lapse  of  ten  years?  *  *  *  It  is  an 
acknowledged  branch  of  equity  jurisdiction  to 
remove  clouds  from  the  title  at  the  suit  of 
the  owner  of  the  fee.  Such  owner  has  a 
ripht  to  invoke  this  aid.  But  must  he  do  so 
within  ten  years  after  the  commencement  of  the 
cloud,  or  ma^  he  do  it  at  any  time  during  its 
existence  while  he  continues  such  owner?  My 
conclusion  is  that  this  is  a  continuing  right,  that 
it  may  be  acted  on  at  any  time  during  the  exist- 
ence of  the  cloud— never  barred  bv  the  Statute 
of  Limitations  while  the  cloud  continues  to  exist. 
This  results  from  the  continuing  character  of 
the  right,  which  is  equally  as  potent  after  the 
lapse  of  eleven  years  as  it  was  during  the  first 
ten." 

Applying  this  principle  to  the  question  here, 
it  is  clear  Biat  the  right  to  invoke  the  aid  of  a 
court  of  equity  to  ascertain  the  amount  due 
upon  an  obligation  secured  by  a  pledge  of  per- 
sonal property,  is  a  continuing  right  and  con- 
tinues as  long  as  the  right  to  r^eem  exists. 

The  same  principal  was  applied  in  an  action 
for  the  conversion  of  a  pledge  in  Roberts  v.  Ber- 
dell  (15  Abb.  N.  S.,  183).  There  the  loan  for 
the  payment  of  which  certain  bonds  were 
pledged  had  been  paid  more  than  six  years  be- 
fore the  commencement  of  the  action,  but  the 
demand  for  the  return  of  the  bonds  and  the  re- 
iUsal  of  the  pledgee  to  comply  was  within  six 
years. 

It  was  held  by  the  court  of  appeals  that  the 
cause  of  action  accrued  on  the  conversion  of  the 
bonds  and  there  was  no  conversion  until  the 
time  of  the  refusal ;  that  a  mere  omission  of  the 
defendant  (the  pledgee)  to  return  the  bonds 
after  the  payment  of  the  debt  was  not  a  con- 
version. 

The  pledgor  being  the  owner  of  the  bonds, 
has,  therefore,  the  right  to  redeem  by  the  pay- 
ment of  the  amount  due  upon  the  obligation  to 
secure  which  tlie  bonds  were  pledged,  and, 
where  the  amount  due  is  uncertain,  he  has  a 
right  to  apply  to  the  court  to  have  that  amount 
ascertained. 

That  cause  of  action  does  not  depend  upon 
the  right  of  the  parties  as  they  existed  at  the 
time  of  the  pledge,  but  depends  upon  the  right 
of  the  pledgor  to  redeem  at  the  time  the  bill  was 
filed,  and  ttie  cause  of  action  upon  which  such 
bill  ia  founded  accrues  not  when  the  collateral 
security  was  first  pledged,  but  when  the  right 
to  redeem  was  first  insisted  upon,  viz.,  upon  the 
filing  of  the  bill,  and  the  plaintiff  having  suc- 
ceeded to  Drew's  title  to  the  bonds  by  the  oank- 
ruptcy  proceedings  and  that  title  never  having 
been  divested,  such  right  to  redeem  existed  at 
the  time  of  the  filing  of  the  bill. 

I  have  examined  me  cases  cited  by  the  defend- 
ant in  the  Supreme  Ck>urt  of  the  United  States, 
but  none  of  tnem  determined  the  question  here 
presented.  In  all  the  cases  in  which  the  defense 
t)f  the  statute  has  been  sustained,  the  right  to 
commence  the  proceedings  accrued  more  than 
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two  years  before  such  proceedines  were  com- 
menced, and  in  Baily  v.  Glover  (21  Wallace,  346) 
and  the  cases  that  have  followed  that  decision, 
it  was  held  that  where  ftraud  was  charg^ed  the 
cause  of  action  did  not  accrue  until  tne  dis- 
covery of  the  fraud.  Thus  recognizing  the  dis- 
tinction between  the  vestine  of  the  right  of 
action  in  the  assignee  and  the  accruing  of  the 
cause  of  action  in  his  favor,  and  that  although 
the  action  was  not  brought  within  two  years 
after  the  appointment  of  the  assignee,  that  did 
not  bar  the  action,  unless  more  than  two  years 
had  elapsed  after  the  cause  of  action  accrued. 

The  aefendant  also  relies  upon  the  Statute  of 
Limitations  in  this  State  (section  382  and  388  of  the 
Code);  but  the  plaintiff  has  under  those  sections 
ten  years  in  which  to  bring  his  action  after  the 
cause  of  action  accrued,  and  it  appears  from 
what  has  been  said  that  such  cause  of  action 
accrued  on  filine  the  bill. 

The  case  of  Kobert  v.  Sykes,  (30  Barb,  173) 
must  be  considered  as  overruled  by  Miner  v. 
Beekman  {supra). 

Nor  does  the  reftisal  of  Chamberlain  to  recog- 
nize Drew's  right  to  the  bonds  or  any  portion 
or  them  help  the  defendants.  The  application 
to  Chamberun  was  made  by  Boyd,  but  so  far  as 
appears  without  Drew's  knowledafe  or  procure- 
ment Whatever  interest  he  had  m  them  passed 
to  the  plaintiff,  and  the  transaction  between 
Boyd  and  Chamberlain  was  not  known  to  either 
Drew  or  the  plaintiff. 

I  have  come  to  the  conclusion,  therefore,  that 
the  Statute  of  Limitations  is  no  bar  to  this  action, 
and  the  plaintiff  is  entitled  to  a  decree  for  an 
accounting  to  ascertain  the  amount  due  to 
Chamberlain  from  Drew. 

I  think,  however,  on  the  evidence  in  this  case 
that  the  defendant.  Chamberlain,  is  entitled  to 
hold  these  bonds  as  security  for  the  Albany  and 
Susquehanna  bonds  delivered  by  him  to  Drew, 
and  sold  by  Drew,  and  also  for  the  amount  of 
$30,000  paid  by  Chamberlain  to  Drew's  son  at 
Drew's  request. 

Boyd  testified  that  at  the  interview  at  which 
Drew  delivered  the  bonds  to  him  on  account  of 
Chamberlain,  that  Boyd  insisted  that  he  (Drew) 
should  protect  Chamberlain,  that  Boyd  wantea 
it  fixed  so  that  there  could  be  no  question  about 
the  protection  of  Mr.  Chamberlain  and  his  wife 
and  children,  and  that  for  that  purpose  Drew 
consented  that  the  bonds  should  be  set  aside 
for  Chamberlain. 

It  is  clear  that  this  gave  to  Chamberlain  the 
right  to  hold  the  bonds  until  all  obligations  due 
from  Drew  to  him  had  been  paid,  and  the  evi- 
dence in  this  case  establishes  that  Drew  was  at 
the  time  indebted  to  Chamberlain,  in  addition 
to  the  note,  the  amount  of  $30,000,  which  Cham- 
berlain paid  to  William  H.  Drew  at  Daniel 
Drew's  request  and  on  his  agreement  to  make  it 
right. 

The  evidence  also  establishes  that  the  eighty 
Albany  and  Susquehanna  bonds  were  sold  by 
Chamberlain  to  Drew  and  by  him  sold  and  ap- 

glied  to  his  own  purposes  and  that  that  amount 
ad  never  been  repaid  to  Chamberlain. 
The  decree  should,  therefore,  provide  that  it 
be  referred  to  a  referee  to  ascertain  and  report 
how  much  is  due  to  Chamberlain  upon  the  note 
for  $118,000  and  the  $30,000  paid  by  Chamberlain 
to  Drew  and  the  proceeds  of  the  Albany  and 


Susquehanna  bonds  sold  by  Chamberlain  to 
Drew  and  that  upon  the  payment  of  the  balance 
due  that  Chamberlain  or  his  assignees  transfer 
the  bonds  remaining  unsold  to  plaintiff. 

Findings  and  Judgment  to  be  settled  on  notice. 
— The  Daily  Register. 


MARYLAND  COURT  OF  APPEALS. 

HALLE  v.   NEWBOLD. 
Decided  June  13,  1888. 

A  grantor  may  impose  a  restrictioii  in  the  nature  of  ani 

,  ment  or  servitude  upon  land  sold  or  retained  by  him ;  and 
the  servitude  may  be  either  upon  the  land  sold  in  Ikvor  of 
the  land  retained,  or  upon  the  land  retained  in  fkvor  of  the 
land  sold. 

The  owners  of  land  created  an  easement  or  servitade  on 
their  land  by  prescribing  the  size  of  houses  to  be  built 
thereon,  and  binding  by  express  terms  their  heiis  and  as- 
signs, in  fl&vor  of  certain  other  land,  and  the  heirs  and  as- 
signs of  its  then  owner.  This  covenant  may  be  enforced 
against  any  assignee,  with  notice,  of  the  servient  estate. 

Land  subject  to  an  easement  or  servitude  preecribing  the 
size  of  houses  to  be  built  thereon  is  incumbered,  and  the 
title  is  not  clear. 

Appeal  from  the  Circuit  Court  of  Baltimore 
City. 

Stone,  J.— In  1865  the  heirs  of  Caroline  Don- 
aldson owned  in  fee  a  tract  of  land  lying  on 
Fulton  street  in  Baltimore  City.  Thomas  Don- 
aldson, who  was  one  of  the  heirs  of  Caroline 
Donaldson,  took  in  1855  a  deed  from  the  other 
heirs  for  a  lot  on  Fulton  street  to  himself  in  sev- 
eralty. 

In  the  deed  from  the  other  heirs  of  Caroline 
Donaldson  to  Thomas  Donaldson  there  is  this 
covenant. 

'*And  the  said  parties  of  the  first  part  (the 
grantors)  hereto  for  themselves,  their  heirs,  ex- 
ecutors, administrators  and  assigns,  do  hereby 
covenant  with  the  said  Thomas  Donaldson,  his 
heirs  and  assigns ;  that  no  improvements  e^all 
be  built  upon  any  of  the  lots  now  belonging  to 
the  parties  to  these  presents,  and  binding  upon 
said  Fulton  street,  inferior  to  that  which  George 
B.  Tyler  and  John  M.  Jenens  have  contracted 
with  the  party  of  the  second  part  hereto  (Thomas 
Donaldson),  severally  to  erect  on  the  pieces  of 
ground  hereinbefore  described  and  conveyed, 
which  said  party  of  the  second  part  has  con- 
tracted to  sell  in  two  lots  of  equal  size  to  said 
Tyler  and  Jenens,  to  wit:  a  house  not  less  than 
twenty  feet  on  said  Fulton  street,  and  of  pro- 
portional depth  and  three  stories  in  height, 
or  a  cottage  equal  in  value,  as  an  improvement 
to  such  a  house  as  that  lust  described." 

Thomas  Donaldson  subsequently  died,  leaving 
Mary  E.  P.  Donaldson,  his  wife,  all  his  real  es- 
tate for  life  with  fUll  power  of  sale.  In  March, 
1888,  the  said  Mary  E.  P.  Donaldson  and  the 
other  heirs  of  Caroline  sold  and  conveyed  a  lot 
of  land  on  Fulton  street  to  David  M.  Wewbold. 
in  fee,  **  subject,  however,  to  the  operation  ana 
legal  effect,  if  any,  of  the  covenants  contained 
in  a  deed  from  John  J.  Donaldson  et  aL  to 
Thomas  Donaldson,  recorded  amone  the  land 
records  of  Baltimore  City  aforesaid,  m  liber  E. 
D.,  No.  99,  folio  162,  &c.,  and  of  the  covenant 
between  John  J.  Donaldson  et  al.  and  John  W. 
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Jenens  et  al.,  recorded  among  the  land  records 
aforesaid^  in  Liber  Q.  E.  S.  No.  185,  folio  252,  &c. 

Newborn  subsequently  leased  a  part  of  said 
lot  fronting  fourteen  feet  eight  inches  on  Ful- 
ton street  to  George  H.  Callis,  and  then  sold  the 
rent  reserved  in  said  lease  to  Philip  Halle,  the 
appellant,  to  whom  he  guaranteed  a  clear  title. 

The  question  of  the  effect  and  operation  of  the 
covenant  in  the  deed  of  1855  from  the  heirs  of 
Caroline  Donaldson  to  Thomas  Donaldson  is  the 
one  ]>re8ented  for  our  determination. 

It  is  apparent,  from  the  above  statement  of 
focts,  that  if  the  covenant  in  the  deed  of  1855 
from  John  Donaldson  et  al.  to  Thomas  Donald- 
son is  effective  either  because  it  runs  with  the 
land,  or  can  be  enforced  by  a  court  of  equity  as , 
an  easement  or  servitude,  that  the  title  is  not 
clear,  but  incumbered  with  conditions  that  may 
most  materially  affect  the  value  of  the  lot.  A 
house  of  twenty  feet  front  cannot  be  built  on  a 
lot  of  fourteen  feet  eight  inches,  and  the  pur- 
chaser has  only  the  chance  between  leasing  the 
lot  unimproved,  or  purchasing  the  right  to 
build  a  house  of  less  frontage  oy  procuring  a 
release  of  the  condition. 

We  cannot  distinguish  this  case  in  principle 
from  the  case  of  Thruston  v.  Minke  &  Hum- 
birg.  32  Md.  In  that  case  Thruston  and 
Minke  were  tenants  in  common  of  a  hotel  and 
a  vacant  lot  adjoining  in  the  town  of  Cumber- 
land, Thruston  owning  one  and  Minke  three- 
fourths  of  the  property.  Thruston  leased  to 
Minke  for  a  long  period  his  interest  in  the  vacant 
or  unimproved  part  of  the  property.  It  was 
provided  in  the  lease  that  the  lessee  should  not 
erect  any  building  on  the  vacant  lot  which 
should  be  higher  fihan  the  present  level  of  the 
third  story  floor  of  the  hotel  building.    Thruston 


filed  a  bill  in  equity  alleging  that  Minke  was 
about  to  construct  a  builmn^  on  the  vacant  lot 
higher  than  was  permitted  by  the  covenant  in 
the  lease  and  praying  for  an  injunction. 

This  court  decided  that  the  effect  of  the  con- 
dition in  the  lease  was  to  create  a  right  or  in- 
terest in  the  nature  of  an  incorporeal  heredita- 
ment or  easement,  appurtenant  to  the  con- 
tiguous hotel  property,  and  arising  out  of  the 
parcel  of  land  demised  by  the  lease. 

In  6upi>ort  of  the  conclusion  they  reached  in 
that  case  this  court  quotes  with  approval  the 
cases  of  Whitney  v.  Union  R.  Co.,  11  Gray,  and 
the  case  of  Clark  v.  Martin,  49  Pa. 

In  the  former  of  these  cases  (which  is  also  re- 
ferred to  with  approval  by  Washburn  in  his 
work  on  Easements)  the  court  says:  "  When  it 
appears  by  a  fair  interpretation  of  the  words  of 
a  granty  that  it  was  the  intent  of  the  parties  to 
create  or  reserve  a  right  in  the  property  granted, 
for  the  benefit  of  the  other  land  owned  by  the 
grantors,  and  originally  forming  with  the  land 
conveyed,  one  parcel,  such  right  shall  be  deemed 
appurtenant  to  the  land  of  the  grantors  and 
bmding  on  that  conveyed  to  the  grantee,  and 
the  right  and  burden  thus  created  will  respec- 
tively x>a8s  to  and  be  binding  on  all  subse- 
quent grantees  of  the  respective  parcels  of 
lands." 

In  the  latter  case,  Clark  v.  Martin,  a  man  by 
the  name  of  Henry  owned  adjoining  lota.  Bfe 
sold  one  with  a  condition  in  the  deed,  that  no 
bunding  was  to  be  erected  on  the  back  part  of 
the  lot  higher  than  ten  feet.    This  lot  passed 


successively  to  five  different  owners  with  the 
same  condition  in  each  deed.  Henry  died  seized 
of  the  other  lot,  and  after  his  death  it  was  sold 
to  Clark.  The  question  was  whether  Clark 
could  compel  Martin,  the  then  owner  of  the 
other  lot,  to  comply  with  the  conditions,  and 
the  court  decided  that  he  could.  The  opinion 
is  quoted  at  length  in  Thruston  v.  Minke  and 
Humbird,  and  in  the  main  takes  the  same  views 
that  the  court  in  Whitney  v.  Union  R.  Co.  took. 

These  cases  very  conclusively  settle  the  law 
that  a  grantor  may  impose  a  restriction,  in  the 
nature  of  a  servitude  or  easement,  upon  the  land 
that  he  sells  or  leases^  for  the  benefit  of  the  land 
he  still  retains ;  and  if  that  servitude  is  imposed 
upon  the  heirs  and  assigns  of  the  grantee,  and 
in  favor  of  the  heirs  and  assigns  of  the  grantor, 
that  it  may  be  enforced  by  the  assignee  of  the 
grantor  against  the  assignee,  with  notice,  of  the 
grantee. 

It  will  be  observed  that  in  each  of  the  cases 
above  cited  the  grantor  i]!bposed  the  servitude 
or  conditions  upon  the  land  he  sold,  in  favor  of 
the  land  that  he  retained. 

In  the  case  at  bar  the  g^ntors  imposed  the 
conditions  upon  the  land  they  retained  in 
favor  of  the  land  they  sold.  But  the  principle 
is  the  same  in  both  cases.  In  Trustees  v.  Lynch, 
70  N.  Y.,  the  court  says : 

"An  owner  may  subject  his  lands  to  any  ser- 
vitude, and  transmit  them  to  others  charged 
with  the  same;  and  one  takine  title  to  lands 
with  notice  of  any  equity  attached  thereto,  or 
any  outstanding  right  or  claim  affecting  the 
title  or  the  use  or  enjoyment  of  the  lands,  takes 
subject  to  such  equities  and  such  rightsor  claim 
and  stands  in  the  place  of  his  g^ntor,  bound  to 
do  or  forbear  to  do  whatever  he  would  have 
been  bound  to  do  or  forbear  to  do.  This  rule  is 
of  universal  application." 

When,  therefore,  the  heirs  of  Caroline  Don- 
aldson created  that  easement  or  servitude  on 
their  own  lands,  binding  by  express  words  their 
heirs  and  assigns  in  favor  of  the  land  then  owned 
by  Thomas  Donaldson,  and  by  equally  express 
words  made  the  servitude  attach  to  his  heirs 
and  assigns,  such  covenant  can  be  enforced  by 
and  against  any  assignee  with  notice. 

It  follows  frx>m  what  we  have  said  that  the 
land  sold  by  Newbold  to  HaJle  is  incumbered  by 
the  condition  referred  to,  and  that  the  title  is 
not  clear. 

In  the  view  we  have  taken  of  the  case,  we 
deem  it  unnecessary  to  decide  the  question 
whether  the  covenant  in  the  deed  runs  with  the 
land  or  not.  That  question  we  think  imma- 
terial in  this  case,  in  view  of  the  fact  that  the  cov- 
enant is  a  binding  one,  and  will  be  enforced 
upon  proper  application ;  and  such  was  the  view 
taken  by  the  court  in  70  N.  Y.  above  cited. 

We  must,  therefore,  reverse  the  decree  and 
remand  the  case. 


When  the  grantor  died  soon  after  making  a 
conveyance,  and  his  heirs  lived  in  another  State. 
and  knew  nothing  of  the  transaction  for  eigh- 
teen months  afterwards,  but  soon  as  they  heard 
of  it  investigated  it  and  brought  suit  in  a  few 
days — a  little  less  than  three  years  after  the 
deed,  alleged  to  have  been  procured  by  fraud, 
was  made:  Held^  that  they  were  not  guilty  of 
laches.— Fellows  v.  Hyman,  U.  S.  C.  C.  (Colo.) 
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The  Nemesis  of  the  Prosecution. 

In  his  recent  treatise  on  Oriminal  Evidence, 
Mr.  Wharton  states  the  rale,  withoat  hesitation, 
in  criminal  cases  to  be  that  the  prosecution  is 
osoally  bound  to  call  all  the  attainable  witnesses 
to  a  transaction,  which  is  the  subject  of  exami- 
nation, and  that  this  shall  be  done  even  if  they 
give  different  accounts;  for  he  thinks  it  is  fit 
that  the  Jury  should  hear  their  evidence,  so  as 
to  draw  their  own  conclusions  as  to  real  truth 
of  the  matter.  Whar.  Orim.  Ev.,  sec  448,  9th 
Ed. 

It  will  be  observed  that  the  enforcement  of 
this  rule  will  require  the  prosecution  to  call  such 
witnesses  as  is  contemplated  under  the  rule, 
whether  the  testimony  be  for  or  against  the 
prosecution.  While  the  author  amply  sustains 
the  text  with  both  English  and  American  deci- 
sions, and  cites  nothing  contra^  yet  it  seems  to 
provoke  earnest  resistance  on  part  of  the  prose- 
cution on  all  occasions  where  the  principle  is 
sought  to  be  enforced.  ♦  ♦  *  The  modem 
idea,  and  the  one  best  comporting  with  good 
morals,  seems  well  set  forth  by  Mr.  Wharton  in 
his  work  on  Crim.  PI.  and  Prac.,  sec  550. 

**  It  is,"  he  says,  "  scarcely  necessary  to  say 
that  a  prosecuting  attorney  is  a  sworn  officer  of 
the  Government,  required  not  merely  to  execute 
Justice,  but  to  preserve  intact  all  the  great  sanc- 
tions of  public  law  and  liberty.  No  matter  how 
euilty  a  defendant  in  his  opinion  be,  he  is  bound 
to  see  that  no  conviction  shall  take  place  except 
in  strict  conformity  to  law.  It  is  the  duty,  in- 
deed, of  all  counsel  to  repudiate  all  chicanery 
and  all  appeal  to  unworthy  prejudice  in  the  dis- 
charge of  their  hi&^h  office;  but  eminently  is  this 
the  case  with  public  officers,  elected  as  repre- 
senting the  people  at  large,  and  invested  with 
power  whicn  belongs  to  official  rank,  to  com- 
parative superioritv  in  experience  and  to  the 
very  presumption  here  spoken  of,  that  they  are 
independent  officers  of  State." 

In  dealing  with  the  ethics  of  the  practitioner, 
of  course,  the  courts  and  the  law  writers  can 
deal  only  with  the  high  standard  of  virtue,  ex- 
perience, ability,  fkimess  and  Justice  contem- 
plated in  the  **  presumptions"  spoken  of  by  Mr. 
Wharton.  Therefore  it  must  bie  taken  that  it 
was  from  this  standard  of  official  excellence  that 
the  English  courts  established  the  reauirement 
of  public  prosecutors  which  is  adopted  as  a  rule 
of  evidence  by  Mr.  Wharton,  as  above  cited, 
and  which  is  the  subject  of  this  article.  In  view 
of  the  fact  that  the  prosecuting  officer  repre- 
sents the  public  at  lar^e,  and  must  have  no  pri- 
vate ambitions  to  gratify,  whose  duty  it  is  to  see 
that  no  conviction  shall  take  place  except  in 
strict  conformity  with  law,  whatever  may  be  his 
private  opinion :  and  in  view  of  the  fhrther  fact 
that  truth  should  be  the  object  in  all  legal  investi- 
gations: that  every  man  stands  in  the  eye  of 
the  law  presumably  innocent  until  he  is  proven 
guilty,  tnat  no  advantage  should  be  taken  of 
and  no  unnecessary  burdens  thrown  on  the 
accused,  it  would  seem  such  antagonism  as  is 
shown  by  prosecutors  against  the  rule  an- 
nounced is  unwarranted,  especially  since  by 
their  elevation  to  public  office  they  are  pre- 
sumably capable  of  judicial  action  and  beyond 
the  reach  of  being  imposed  upon.    *      *      *      * 

Those  who  urge  this  rule  of  evidence  say  they 


might  content  themselves  with  the  rule  as  sanc- 
tioned by  the  books,  without  contradiction,  sim- 
ply because  it  is  law  and  silences  all  contrary 
reason.  In  answer  to  this,  those  who  oppose 
contend  that  the  rule  grew  out  of  the  tsud  that 
in  England,  under  the  cK>inmon  law,  no  counsel 
was  iJlowed  a  prisoner  upon  his  trial,  upon  the 
general  issue,  m  any  capital  crime.  *'A  rule," 
says  Blackstone,  "which,  (however  it  may  be 
palliated  under  cover  of  that  noble  declaration 
of  the  law.  when  rightly  understood,  that  the 
judge  shall  be  counsel  for  the  prisoner,  that  is, 
shall  see  that  the  proceedings  against  him  are 
strictly  legal  and  strictly  regular)  seems  not  to 
be  at  all  of  a  piece  with  the  rest  of  the  humane 
treatment  of  prisoners  by  the  English  law." 
They  contend  that  as  English  Judges  were  sup- 
posed to  be  counsel  for  the  accused,  they  maae 
the  prosecuting  officers  for  the  crown  call  the 
witnesses,  or  called  and  examined  them  them- 
selves, and  that  as  the  reason,  or  cause  of  the 
rule  has  ceased,  the  rule  itself  should  ceasei. 
This  is  pure  sophistry,  for  it  may  be  sugeeeted 
that  it  is  strange  that  such  judges  and  law- 
writers  as  those  who  have  been  quoted,  and 
who  have  lived  since  this  rule  of  tne  English 
common  law  was  abrogated  by  statute,  did  not 
discover  this  reason,  and  that  they  would  still 
foster  a  rule  with  a  dead  source. 

It  is  also  contended  that  the  court  may  be  im- 
posed upon  by  unscrupulous  and  unreliable  wit- 
nesses, and  thus  compel  the  Commonwealth's 
officer  to  vouch  for  them  by  introducing  them 
as  his  witnesses.  This  is  wholly  untenable,  be- 
cause of  all  the  instances  this  is  the  least  apt  to 
work  imposition  on  the  court  or  jury,  for  the 
witness  is  practically  cross-exammea  by  both 
parties ;  ana  as  the  judge  has  interfered,  invokes 
his  untisual  scrutiny.  Furthermore,  the  court 
has  ample  power  and  discretion  in  ascertaining 
tho  character,  standing  and  peculiar  situation 
of  such  witness  as  would  entitle  the  accused  to 
insist  on  his  production  before  enforcing  the 
rule  The  court  can,  under  all  circumstances, 
take  care  of  itself  in  such  a  case. 

In  this  connection  it  is  also  contended,  per- 
haps more  strongly  than  upon  any  other  ground, 
that  the  rule  is  harsh  and  unjust  because  "when 
a  party  offers  a  witness  in  proof  of  his  cause,  he 
thereby,  in  general,  represents  him  as  worthy  of 
belief,"  and  that  the  law  will  not  permit  the 
party  afterwards  to  impeach  such  witness. 
**But,"  says  Greenleaf,  "to  this  general  rule 
there  are  some  exceptions;  for  where.the  witness 
is  not  of  the  party's  own  selection,  but  one  whom 
the  law  obliges  him  to  call,  such  as  the  subscrib- 
ing witness  to  a  deed,  or  a  will  or  the  like; 
here  he  can  hardly  be  considered  as  a  wit- 
ness of  the  party  calling  him,  and,  therefore, 
as  it  seems,  his  character  for  truth  may  be  gen- 
erally impeached."  1  GreenL  Ev.,  sec.  443.  So 
there  is  nothing  in  that  objection.  It  may  then 
be  asked,  why  should  the  prosecution  be  re- 
quired to  call  the  witness  if  it  is  not  bound  to 
accredit  him?  Because  it  does  accredit  him  if 
unable  to  destroy  Ws  veracity;  because  the 
guilt  of  the  accused  should  be  established  be- 
yond a  reasonable  doubt  by  the  prosecatioin 
because  the  burden  of  proof  is  upon  the 
prosecution  to  sustain  every  material  alle- 
gation going  to  make  up  guilt;  because  no 
mere  naked  presumptions  of  law  should  produce 
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gailt  when  the  actual  facts  will  disprove  or  ex- 
plain it;  because  the  best  evidence  attainable 
should  be  produced;  because  innocence  id  pre- 
Bomed  until  f^dlt  is  shown  by  the  prosecution; 
because  no  unnecessarv  burdens  should  be 
thrown  on  the  accused;  because  all  that  consti- 
tates  the  res  gestm  should  be  brought  out  by  the 
proeecntion,  if  attainable;  and  finally,  because 
^e  object  of  this  rule  of  law  is  truw  and  the 
protection  of  the  people. 

This  question  is  a  hi^hlj  practical  one,  and 
the  rale  seems  founded  in  justice  and  free  from 
seiioos  objection.— £f.  C,  Oraham  in  Virginia 
Law  Joumak 

Notes    of    Oases. 

In  a  recent  case  the  Supreme  Judicial  Court 
of  Massachusetts— Gillespie  v.  Rogers,  16  No, 
EaaL  Rep.^  711 — under  a  statute  that   instru- 
ments, good  as  between  the  parties,  become,  by 
recording,  good  as  to  third  pnersons,  considered 
the  effect  of  the  grantor  signing  a  deed  under  a 
name  bjr  which  he  was  generally  known,  omit- 
ti^an  mitial  of  his  real  name.    The  court  said: 
"There  can  be  no  doubt  that  the  deed  which 
was  executed  by  James  N.  Howes,  in  which  he 
called  himself  James  HoweSj  was  good  asaeainst 
him  and  his  heirs  and  devisees.    The  omission 
of  the  initial  letter  of  his  middle  name  did  not 
Titaate  the  grant;  and  it  was  competent  to  show 
that  he  was  as  well  known  without  a  middle 
name  as  with  ona    Shep.  Touch.,  232,  233 ;  3 
Washb.,  Real  Prop.,  236,  239;  Games  v.  Stiles, 
14  Pei,  322,  327.    The  same  rule  exists  in  case 
of  a  mistake  in  the  name  of  the  grantee  (Hall  v. 
Leonard,  1  Pick.,  27,  30;  Thomas  v.  Marshfield, 
10  Pick..  364,  367;  Scanlon  v.  Wright,  13  Pick., 
523;  Peabody  v.  Brown,  10  Gray,  46);  and  it  is 
not  absolutely  necessary  that  either  grantor  or 
grantee  be  named  at  all,  if  so  described  that  he 
can  be  clearly  ascertained  (Shaw  v.  Loud,  12 
Mass.,  447;   Shep.  Touch,  and  Washb.,    Keal 
Prop.,  ubi  supra;  Reeves  v.  Watts,  7  Best  &  S., 
523;  Maugham  v.  Sharpe,  17  0.  B.  N.  S.,  443).    It 
is  contended,  however,  that  the  record  of  the 
deed  signed    'James  Howes'  did  not  give  a 
good  constructive  notice  of  a  conveyance  of  the 
ntle  of  James  N.  Howes.    But,  since  the  deed 
was  valid  as  a^nst  the  grantor  and  his  heirs 
and  devisees  without  regis&ation,  it  would  seem 
that  the  registration  would  make  it  valid  as 
against  all  persons.    Such  seems  to  be  the  effect 
of  the  statute.    Rev.  St,  Chap.  69,  Sees.  1,  28. 
The  tatle  passed  bv  the  deed,  not  by  the  registra- 
tion; but  to  give  this  title  fhll  effect*  and  pre^ 
vent  its  being  questioned  by  purchasers  and 
creditors  of  the  grantor,  there  must  be  actual 
notice  of  the  deeper  registration,  which  is  con- 
structive notica    Dole  v.  Thurlow,  12  Mete.. 
157,  162;  Earle  v.  Fiske,  103  Mass.,  491.    And 
such  actual  or  constructive  notice  has  the  effect 
to  bind  others,  in  like  manner  as  the  grantor 
and  his  heirs  and  devisees  are  bound  oy  the 
mere  execution  and  delivery  of  the  deed.    It 
makes  no  difference  if  the  constructive  notice 
provided  for  by  law  proves  insufScient.    A  deed 
is  considered  to  be  recorded  when  it  is  noted  by 
the  recording  officer  as  havinjp^  been  received 
for  record,  in  the  book  kept  for  that  purpose 
(Rev.  St.,  Chap.  69,  Sec.  24;  Gen.  St,  Chap.  17, 
Sec  94;  Pub.  St,  Chap.  24,  Sec.  16);  and  if  the 


recording  officer  places  upon  it  his  certificate 
that  it  has  been  so  received,  even  though  he 
afterward  fails  in  his  duty,  by  recording  it  inac- 
curately, by  omitting  material  portions  of  it,  or 
even  by  altogether  suppressing  it  from  the  rec- 
ords, yet  in  contemplation  of  law,  the  whole 
world  has  constructive  notice  of  it,  just  the  same 
as  if  it  had  been  accurately  copied  in  fhU  upon 
the  records  (Tracy  v.  Jenks,  15  Pick.,  466;  Ames 
V.  Phelps,  18  Pick,,  314;  Jordan  v.  Famsworth, 
16  Gray,  617;  Puller  v.  Cunningham,  106  Mass., 
442;  Adams  v.  Pratt,  109  Mass.,  59;  Wood  v.  Si- 
mons, 110  Mass.,  116;  Sykes  v.  Keating,  118  Mass., 
619;  Getchell  v.  Moran,  124  Mass.,  406). 

'*It  is  obvious  that  under  this  rule  one  search- 
ing the  records  may  fail  to  find  all  that  is  neces- 
sary for  his  protection;  but  nevertheless,  he 
he  will  be  bound.  In  other  respects,  also,  the 
records  of  deeds,  may  fail  to  give  fhll  informa- 
tion as  to  the  title.  For  example,  an  apparently 
perfect  record  title  may  be  bad  because  the 
grantor  in  a  deed  may  have  been  disseized  or 
insane,  or  because  the  title  has  been  defeated  by 
an  adverse  possession.  In  either  of  these  cases, 
resort  must  be  had  to  extrinsic  evidence  to  de- 
termine where  the  title  is.  and  whoever  searches 
the  title  upon  the  recoros,  if  he  would  be  abso- 
lutely safe,  must  do  so  with  a  knowledge  of 
facts  not  disclosed  by  the  records  themselves. 
In  like  manner,  where  deeds  or  other  instru- 
ments requiring  Jo  be  recorded  are  given  or  re- 
ceived by  persons  or  corporations  known  by  dif- 
ferent names,  the  records  may  fail  to  ftirnish 
exact  and  literal  information;  and  yet,  where 
the  instrument  itself  is  a  genuine  one,  and  has 
been  executed  in  good  faith,  the  record  has 
been  held  sufficient  to  fhrnish  constructive 
notice  of  the  real  transaction.  A  striking 
illustration  of  this  is  found  in  a  former  decision 
of  this  court  Statutes  of  1866,  Chapter  43,  Sec- 
tion 2,  provided  that  no  assignment  of  fhture 
earnings  should  be  valid  against  a  trustee  pro- 
cess unless  recorded  in  the  Town  or  City  Clerk's 
office  before  the  service  of  process.  A  man  by 
the  name  of  Germain  Sirois,  who  was  also  some- 
times called  John  Keever,  made  an  asdignment 
of  his  ftiture  earnings  under  the  name  of  Joseph 
Cyr  which  name  he  si^ed  by  his  mark,  being 
unable  to  read  or  write.  This  was  duly  re- 
corded. There  was  no  intention  of  misleading 
anybody  by  the  wrong  name  affixed  to  the 
assignment.  U  was  a  mistake ;  the  man  being 
an  Ignorant  foreigner,  who  could  not  speak 
English.  Afterward  a  creditor  brought  a 
trustee  process.  It  was  held  that  the  assign- 
ment was  good  as  between  the  original  parties 
to  it,  and,  being  recorded,  was  good  as  against 
attaching  creditors.  Ouimet  v.  Sirous,  124  Mass., 
162.  See,  also,  Grifford  v.  Rockett,  121  Mass., 
431 ;  O'Conner  v.  Caran,  126  Mass.,  117.  So.  in 
the  present  case,  it  being  found  as  a  fact  that 
the  grantor  was  as  well  known,  in  the  town 
where  he  lived,  by  the  name  of  James  Howes, 
as  by  his  true  name  of  James  N.  Howes,  the  rec- 
ord of  his  deed,  under  the  name  of  James 
Howes  to  Henry  N.  Howes,  was  constructive 
notice  of  the  real  transaction  between  those 

garties.  Nor  can  it  be  doubted  that  It  would 
ave  proved  sufficient  for  the  protection  of  the 
tenant  if  he  had  taken  pains  to  examine  the  rec- 
ords. Judgment  for  the  defendants."  —New 
York  Law  Journal, 
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THE  COURTS. 


Sapreme  Coart  of  the  District  of  Columbia. 
IN  EQUITY.-New  Suite. 

July  80. 

11274.  Oommiflsionerf  of  the  District  of  Oolumbi*  v.  B. 
Francis  Riggs  et  al.  For  conveyance.  Com.  sol.,  H.  B. 
DavlB. 

11275.  Louisa  O.  MneUer  t.  Charles  P.  MneHer.  For  di< 
vorce.    Plflh  atty,  Irving  Williamson. 

July  81. 

11276.  New  Orleans  Baseball  Association  v.  The  Washing- 
ton National  Baseball  Club  et  al.  Injunction.  Com.  sols., 
L.  Abraham  and  A.  G.  Safford. 

11277.  Louise  F.  Sauter  v.  William  W.  Sauter.  For  di- 
vorce.   Com.  sol.,  Oscar  Nauck. 

August  1. 

11278.  Harriett  Baldwin  V.  Samuel  M.Baldwin.  For  divorce. 
Com.  soIm  H.  B.  Monlton. 

11279.  Francis  Mason  v.  Leopold  Luchs  et  al.  Injunction. 
Com.  sol^A.  K.  Browne. 

11280.  The  Arlington  Fire  Insurance  Co.  et  al.  v.  The  Met- 
ropolitan Club  of  Washington  et  al.  Ii^unction.  Com.  sol., 
R.  R.  Perry. 

August  8. 

11281.  Henry  D.  Boteler  v.  A.  L.  Barber  et  al.  Injunction. 
Com.  soly,  A.  A.  Bimey. 

11282.  Eaizabeth  LaUiam  v.  James  Latham.  For  divorce. 
Com.  sol;;,  L.  Fngitt. 

11283.  Charles  A.  8pringman  v.  Harvey  A.  Mutthiot.  To 
correct  error  in  conveyance.    Com.  sol.,  B.  R.  Perry. 

August  6. 

11284.  Louis  KurtK,  senior,  v.  Louis  Kurtz  et  al.  For 
partition.    Com.  sol.,  W.  A.  McKenney. 

CIRCUIT  COURT^New  Suite  at  Law. 

July  28. 

28844.  The  Boston  Foundry,  of  Boston,  to  the  use  of  the 
Union  Type  Foundry,  of  Chicago,  v.  The  Chesapeake  Fire 
Insurance  Co.  Policy,  1718.64.  Pffs  atty,  William  G.  John- 
son. 

July  80. 

28845.  The  District  of  Columbia  v.  John  Birely.  Certiorari 
to  Police  Court.    Deft  attys,  Morris  &  Hamilton. 

28846.  Maria  C.  Rudder  v.  Philip  Wallach.  Account,  $276. 
Plfffe  atty,  J.  H.  Ralston. 

July  81. 

28847.  Marrin  Eastwood  v.  Fannie  Sheridan.  Appeal. 
Dea  attyb,  Ellis,  Johns  &  McKnight. 

28848.  Marcus  S.  Levy  et  al.  v.  August  Dittrich.  Note, 
$344.02.    Plffs  attys.  Gamett  and  Mackall. 

28849.  John  M.  Fhinerty  v.  E.  John  Ellis.  Note,  $596.  PI  A 
atty,  William  G.  Henderson. 

28850.  Frederica  Eckert  v.  George  W.  AbeU  et  al.  Dam- 
ages, $10,000.  Plffb  attys,  Gorter  and  Kelly  and  Morris  A 
Hamilton. 

28851.  William  H.  Dempeey  v.  Thomas  V.  Smith  et  al. 
Notes,  $602.82.    Plfls  attys,  Carusi  &  Miller. 

August  1. 
28862.  Asbury  Coward  V.George  A.  Armes,Md.    Judgment, 
$134.40;  $896  costs.    Plfb  atty,  St.  J.  Fillette. 

28858.  Mary  E.  Divver  v.  WiniAred  Kelly.  Certiorari. 
Deft  atty,  C.  A.  ElUot. 

August  2. 
28854.  Bernard  Kilmartin  v.  Michael  Clancy.    Judgment 
of  JusUce  Walter,  $90.96.    Plfb  atty,  T.  M.  Fields. 

28856.  The  McCowan  Co.,  to  the  use  of  Edw.  G.  Ward,  re- 
ceiver, V.  John  R.  Mahoney.  Notes.  $398.87.  Plflfe  attys,  F. 
W.  Jones. 

Augusts. 

28856.  Thomas  C.  Basshor  et  al.  v.  James  M.  Miller.  Note, 
$226.96.    Plfib  atty,  W.  H.  Sholes. 

28857.  Same  v.  Edw.  W.  Ayres.  Note,  $226.96.  PI  A  atty. 
Same. 

28858.  Joseph  Gunther  v.  Peter  Fisher.  Judgment  of  Ju»> 
Uce  Helmick,  $65.73. 

August  4. 

28859.  The  U.  S.  of  America  v.  Spencer  M.  Clarke.  Bond. 
$20,000.    Pllft  atty,  U.  S.  Attorney. 

28860.  Adeline  Holliday  et  al.  v.  Emily  F.  Dexter  et  al. 
Ejectment.    Plflb  atty,  L.  Kent. 

August  6. 

28861.  William  M.  Gait  et  al.  v.  The  B.  and  O.  R.  R.  Co. 
Replevin.    PIA  attys.  Riddle.  Davis  &  Padgett. 

28862.  A.  A.  Grifflng  Iron  Co.  v.  Bradbury  Steam  Heating 
Co.    Account,  $294.40.    Plffb  atty,  F.  W.  Jones. 

28863.  Baldina  C.  Reesch  v.  August  Schwartz.  Account, 
$305.    PI  A  atty,  Leon  Tobriner. 


Cegol  Notices. 


Rule  of  Oourt. 

Bulb  20.  *  *  *  *  Hereafter  all  nottoee  wMoh  reiaie  io 
proceedings  in  the  Supretne  Court  of  the  Disirief  of  Oobunbia^ 
the  TpublioaHon  of  wnich  is  required  by  law  or  by  rules  cf 
Courty  or  by  any  order  of  Oourt,  shall  be  ptMiahed  in  Thb 
Washington  Law  Reporter,  auring  the  thns  required  by 
lauft  tn  adcUtion  to  any  other  papers  which  may  be  specially 
ordered  or  tohieh  may  be  selected  by  the  parties. 


THIS  18  TO  aiVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fW>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Maiy  A.  Taylor, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  tliere- 
of,  to  the  subscriber,  on  or  before  the  20Ui  day  of  July 
next;  they  may  otherwise  by  law  be  excluded  trom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  July.  18S8. 

O.  B.  WILLCOX,  Adm»r, 
2022  R  St.  n.  w.,  Washington  City. 

82    No.  8142    Ad.D.14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Patrick  O'Daa  et  al.     ) 

V.  }  In  Equity  No.  11087.    Docket  38. 

Mary  O'Daa  Brown  et  al. ) 

Thomas  M.  Fields,  Trustee,  having  reported  to  this  Conri 
that  he  has  sold  the  real  estate  descnbea  in  this  proceeding, 
to  wit:  lot  46  in  Laurence  O'Dea  et  al,  subdivision  of  OT^inal 
lot  4,  square  719,  to  T.  C.  Murrav,  for  $366,  it  is.  this  81st  S^r  of 
Julv,  1888,  ordered  that  said  sale  be,  and  it  is  nereby,  ratified 
and  confirmed,  unless  cause  to  the  contrary  be  shown  on  or 
before  September  1, 1888. 

Provided  that  a  copy  of  this  order  be  published  onoe  a  wetA 
for  the  three  succesuve  vreeks  next  preceding  said  date  in 
the  Washington  Law  Rrportbr. 

By  the  Court.  E.  F.  BINGHAM,  Chief  Justice. 

A  true  copy.    Test :  R.  J.  Mbios,  Clerk. 

82  By  L.  P.  WiixxAMS.  Ass't  Clerk. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained fh>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Jasies  KoMi 
Edwards,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  ediibit  the  same,  with  the  vouchers  there- 
of,  to  the  subscribers,  on  or  before  the  3d  da^  of  Aufost 
next:  they  may  otherwise  by  law  be  exdnded  firom  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  Sd  day  of  August,  1888. 
SARAH  M.  Eib wards,  Adm'z. 
GEORGE  B.  EDWARDS,  Adm*r. 

918  Rhode  Island  av.  n.  w. 

82    Edwards  &  Barnard,  Proctors. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Colombia,  haib  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Cohunbli^ 
holding  a  Special  Term  for  Orphans*  Oourt  business.  Letters 
of  Administration  on  the  personal  estate  of  Lester  A.  Baitlott, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  4th  day  of  Angust 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  4th  day  of  August,  1888. 

CHAS.  LYMAN,  Adm*r  . 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Colombia,  hath 
obtained  firom  the  Supreme  Court  of  Uie  DIstnet  of 
Columbia,  holding  a  Special  Term  fbr  Orphans*  Ooort  bosi- 
n  ess,  Letters  Testamentary  on  the  penoniu  estate  of  Robeoca 
J.  Ashby  MacAlllster,  \ate  of  the  Disdict  of  Columbia,  deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vood&ert  tliere- 
of,  to  the  subscriber,  on  or  before  the  7th  day  of  Aogost 
next:  they  may  otherwise  by  law  be  excluded  firom  all  bene> 
fit  of  the  said  estate. 

Given  under  my  hand  this  7th  day  of  Aogost,  1888. 

JOHN  F.  MacALLISTBR,  921  F  at.  n.  w. 
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Cegal  Notices. 


THIS  18  TO  QIVB  NOTICE. 

That  the  sobacriber,  of  the  District  of  Colambia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Guls- 
seppe  Mosea,  late  of  Stockton,  New  Jersey,  deceased. 

All  persons  haTinr  claims  aRainst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  Bubecriber,  on  or  before  the  28th  day  of  July  next : 
they  m»j  otherwise  by  law  be  excluded  fh)m  all  benefit  ot 
the  said  estate. 

Giyen  under  my  hand  this  28th  day  of  July,  1888.  « 

31  DORSET  GLAQBTT,  filter  of  Wills,  D.  C. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Laura  V.  Cowling  et  al.  ) 

V.  {No.  10961.    Docket 27. 

Blanche  CowUng  et  al. ) 
The  Tkuflteerherein,  Chapin  Brown  and  Andrew  B.  Durall 
having  reported  the  sale  of  the  real  estate  in  the  proceedings 
mentioned,  viz.,  lot  2  and  part  of  lot  1  in  square  252,  in  City 
of  Washington,  D.  C,  oontaning  6020M  sq.  feet  at  $4.10  per 
sq.  feet,  amounting  to  124,684.06  to  Walter  C.  Johnson,  it  is, 
by  the  Court,  this  81st  day  of  July,  A.  D.  1888,  ordered  that 
said  .sale  be  finally  ratified  and  confirmed,  unless  cause  to 
the  contrary  be  shown  on  or  before  the  4th  oay  of  September 
next. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
IKGTON  Law  Repobteb  once  a  week  for  three  successive 
weeks  before  said  last  mentioned  date. 

E.  F.  BINGHAM,  Chief  Justice. 
A  true  copy.    Test:  B.  J.  Mbios,  Clerk. 

82  By  L.  P.  WiLLZAifs,  Ass't  Clerk. 


£egal  Noticea. 


3^23  IS  TO  OIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Teatamentajry  on  the  personal  estate  of  Christina  Bremer, 
late  of  the  District  of  Columbia,  deceased. 

AH  i>er8ons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  tne  8d  day  of  August  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  aaid  estate. 

Given  under  my  hand  this  3d  day  of  August,  1888. 

JOHN  A.  SPBOES8ER,  Ex'r,  205k  F  st.  n.  w. 

83    No.  8160.    Ad.  D.14.    SimonWolf,  Proctor. 

Ill  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

August  3d,  1888. 

In  the  case  of  William  W.  Roberts,  Executor  of  Richard 
RobeHs,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  Slst  day  of 
ADflTOSt,  A.  D.  1888,  at  11  o^dock  a.  m.,  for  making  payment 
and  distribution  under  the  Court's  olrection  and  control ; 
when  andwl&ereall  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue  am  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  dulv  authorized, 
with  their  claims  against  the  estate  proper^  vouched; 
otherwise  the  Executor  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Tert :  DOB8EY  CLAGETT,  Register  of  Wills. 

82    No.  2872.    Ad.  D.  13.   McPherson  &  Carlisle,  Proctors. 

IN  TNE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

August  8d,  1888, 

In  the  matter  of  the  Estate  of  Robert  Rose,  late  of  the 
District  of  Columbia,  deceased. 

AppUcatlon  for  Letters  of  Administration  d.  b.  n.  on  the 
Estate  of  the  said  deceased  has  this  day  been  made  by  Wm. 
H.  Marbury,  of  Alexandria,  Va. 

All  persona  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  Mth  day  of  A.ugu8t  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  d.  b.  n. 
on  the  Estate  of  the  said  deceased  riiould  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  WAaaxNOTON  Law  Rbporteb  previous  to 

^  By  the  ^Wrt.  E.  F.  BINGHAM,  Chief  Justice. 

Te>at :  DORSET  CLAGETT,  Register  of  Wills. 

John  Goode  and  Willis  B.  Smith,  Proctors. 
82    No.  6516.    Old  Series. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  Distnot  of  Colum- 
bia,  holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Elizabeth  H. 
Mullikin,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  24th  day  of  July  next : 
they  may  otherwise  by  law  be  excluded  firom  all  benefit  of 
the  said  estate. 

Given  under  our  hands  this  24th  day  of  July,  1888. 

BENJAMIN  H.  STINEMETZ. 
JOHN  H.  OLCOTT, 

81    No.  8161.    Ad.  D.  14  Executors. 


THIS  IS  TO  OIVE  NOTICE 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Louisa  Harrison 
Chew,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  sulMcriber,  on  or  before  the  27th  day  of  July 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  July,  1888. 

ROBERT  S.  CHEW,  AdmV ,  Riggs  &  Co. 

81    Wm.  G  Johnson,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Emma  Cholet, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  27th  day  of  July  next: 
they  may  otherwise  by  law  be  expluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  27th  day  of  July,  1888. 

MARY  E.  HUSSEY.  Adm'x,  1208  H  st.  n.  w. 

81    Frank  T.  Browning,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  26th  day  of  July,  1888. 

John  L.  Maffitt       ) 

V.  (No.  11167.    Equity  Docket 28. 

Emma  H.  Maflitt  et  al. ) 

On  motion  of  the  plaintiff,  by  Mr.  A.  M.  McBlair,  his 
solicitor,  it  is  ordered  that  the  defendants,  Mary  R.  Maffitt, 
Clarence  D.  Maffitt  and  Robert  S.  Maffitt,  Caroline  D.  Maffitt,  A|. 
fred  M.  Maffitt,  Katharine  L.  Maffitt.  John  M.  Wriaht,  Joshua  G. 
Wright,  Mary  A.  Wright.  Thomas  H.  Wright  and  Caroline  L.  Wright, 
cause  their  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day :  otherwi<3e 
the  cause  will  be  proceeded  witn  as  in  case  of  deiault. 

The  object  of  this  suit  is  to  make  partition  by  sale  of  lot  19, 
square  285,  in  the  city  of  Washington,  District  of  Columbia, 
the  same  being  No.  1214  K  St.,  N.  W. 

By  the  Court.  E.  F.  BINGHAM,  Chief  Justice,  &c. 

A  true  copy.    Test :  R.  J.  Meios,  Clerk.  &c. 

31  By  W.  E.  Williams,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


Freeman  Grant  Thompson 


Maud  W.  Finley 


ompson I 
et  al.     I 


In  Equity.    No  11179. 


Upon  consideration  of  the  report  of  George  E.  Emmons, 
trumee,  of  the  sale  of  all  of  lot  12  in  square  numbered  764, 
except  the  west  eight  feet  front  by  the  depth  thereof,  as  par- 
ticularly described  in  these  proceedings,  to  John  M.  Norris, 
at  private  sale  for  the  sum  of  seventy-nve  hundred  dollars 
cash,  it  is,  this  Slst  day  of  July,  1888,  by  the  Court,  ordered 
that  said  sale  be  ratified  and  confirmed,  nuless  cause  to 
the  contrary  thereof  be  shown  on  or  t>efore  the  first  day  of 
September,  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  kbpobtbb  once  a  week  for  three  successive 
weeks  before  the  first  day  of  Septemt>er,  1888. 

E.  F.  BINGHAM,  Chief  Justice. 

A  true  copy.    Test :  R.  J.  Mbios,  Clerk. 

81  By  W.  E.  Williams,  Ass't  Clerk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  28d  d*y  of  July,  1888. 
WNIUunH.Cniin^oii) 

V  No.  11209.    Eq.  Docket  28. 


On  motion  of  the  plaintiff,  bv  Mr.  B.  White,  his  solicitor, 
it  is  ordered  that  the  defendant,  Maggie  Crumpton.  caose 
her  appearance  to  be  entered  herein  on  or  before  the  first 
mle-oay  occurring  forty  days  after  this  day :  otherwise  the 
canse  will  be  proceeded  with  as  in  case  of  detkolt. 

The  object  of  this  suit  is  divorce  ftom  the  bonds  of  matri- 
monv  on  the  grounds  of  willftU  desertion  of  the  plaintiff  by 
the  defendant  for  the  uninterrupted  period  of  two  years  and 
adultery  of  the  said  defendant. 

By  the  Court.  E.  F.  BINGHAM.  JusUce,  Ac. 

A  true  copy.    Test :  R.  J.  Mbios,  Clerk,  Ac. 

30  By  M.  A.  Clancy,  As8*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  18th  day  of  July,  1888. 
Clara  A.  Beale    ) 

V.  VNo.  11191.    Eq.  Docket  28. 

Edward  M.  Beale.) 
On  motion  of  the  plaintiff,  bv  Mr.  Campbell  Carrington,  her 
solicitor,  it  is  ordered  that  the  defendant,  Edward  M.  Bealt, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day j  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  Qf  this  suit  is  for  an  absolute  divorce  upon  the 
ground  of  adultery. 
By  the  Court.  CHARLES  P.  JAMES,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Mbigs,  Clerk.  Ac. 

29  By  M.  A.  Clancy,  Assa  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
James  F.  Shea  ) 

V.  VNo.  11185.    Equity. 

Sallle  Shea  et  al.  i 
The  trustees  herein,  having  reported  a  sale  of  the  south 
forty  (40)  feet  flront,  by  depth  thereof,  of  lot  seven  (7),  in 
square  two  hundred  ana  siz^-three  (268),  in  the  City  of  Wash- 
ington, in  the  District  of  Columbia,  for  |6,115.  It  is,  this 
18tn  day  of  July,  1888,  ordered  that  said  sale  be  confirmed, 
unless  cause  to  the  contruy  be  shown  on  or  before  the  8a 
day  of  September,  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Rsportbb  for  three  successive  weeks  before  said 
day. 

E.  F^  BINOH  AM,  Chief  Justice. 
A  true  copy.    Test:  R.  J.  Mmos,  Clerk. 

29  By  M.  A.  Clancy,  Ass't  Clerk. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Sallle  S. 
Gaither,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  18th  day  of  July 
next ;  they  may  otherwise  by  law  be  excluded  from  all  ben< 
eflt  of  the  said  estate. 

Given  under  our  hands  this  18th  day  of  July,  1888. 

HENRY  E.  KALUSOWSKI, 
ABERT  M.  READ, 

81    No.  3187    Ad  D.  14  Executors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

July  80th,  1888. 

In  the  case  of  Benjaniin  F.  Rittenhouse,  Executor  of 
James  J.  Kenney,  deceased,  the  Executor  aforesaid  has, 
with  the  approval  of  the  Court,  appointed  Friday,  the  24th  day 
of  August,  A.  D.  1888,  at  11  o'clock  a.  m.,  fbr  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  againfft  the  estate  properly 
vouched,  otherwise  the  Executor  will  take  the  benefit  of  the 
law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  Law  Rsportbb  previous  to 
the  said  day. 

Test :  DORSET  CLAGETT,  Register  of  Wills. 

31    No.  2669.    Ad.  D.  13.    Gordon  A  Gordon,  Proctors. 


Cegol  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  BoaineH. 
July  30th,  1888. 

In  the  case  of  Ada  G.  Adams,  Administratrix  of  Crmfartf  0. 
AdaflM,deceased,  the  Administratrix  aforesaid  has,  with  the  m- 
proval  of  the  Court,  appointed  Friday,  the  10th  da^  of  Aonsi, 
A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment  and  distri- 
bution, under  the  Court's  erection  and  control,  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in  ner- 
son  or  oy  agent  or  attomev  duly  authorised,  with  their  claim  a 
against  the  estate  properly  vouched ;  otherwise  the  Adxnin- 
i^ratrix  will  take  tne  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  Law  Rbpobtbb  previous  to 
the  said  day. 

Test :  DORSET  CLAGETT,  Register  of  wnia. 

80    No.  2568.    Ad.D.  18.    James  F.  Hood,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 

Holding  a  Special  Term  for  Orphans'  Court  Bnnlncao 

-July  24th,  1888. 

In  the  matter  of  the  Estate  of  Charles  Hominer,  late  of  Waah- 
ington.  D.  C,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the  said 
deceased  has  this  day  been  made  by  James  H.  Taylor. 

All  persons  interested  are  hereby  notified  to  appear  in  tills 
Court  on  Friday,  the  17th  day  of  August  next,  at  12  o'clock 
m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  pray«d. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rbpobtbb  previous 
to  the  said  day. 

By  the  Court.    EDWARD  F.  BINGHAM,  Chief  Justice. 

80       Test :  DORSBY  CLAGETT,  Register  of  Wnis. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


(Ray 
A.  S.  Carter 


"    i 

et  al. ) 


Equity  No.  10828. 


Jackson  H.  Ralston  and  David  D.  Stone,  the 
appointed  herein,  having  reported  the  sale  of  the  twenty 
four  feet  ftront  by  the  depth  of  lot  nine  (9)  in  square  eighty- 
one  (81),  lying  next  north  of  the  south  twenty-four  feet  of 
said  lot,  and  being  in  Washington,  D.  C.,  to  Anderson  W. 
Shields  for  the  sum  of  |1,800,  it  is,  this  21st  day  of  July,  A.  D. 
18^  ordered  that  said  sale  be  finally  ratified  and  conflrmed, 
unless  cause  to  the  contrary  be  shown  on  or  before  the  21st 
day  of  August,  A.  D.  1888. 

Provided  a  copy  of  this  or^er  be  published  once  a  week 
fbr  three  successive  weeks  in  the  wasbinoton  Law  Rb- 
pobtbb before  said  21st  day  of  August,  A.  D.  1888. 

E.  F.  BINGHAM,  Chief  Justice. 

A  true  copy.    Test :  R.  J.  Mbios,  Clerk. 

80  By  M.  A.  Olanot,  Asst  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Busineas. 
July  23, 1888. 

In  the  matter  of  the  Estate  of  Almlra  W.  Powell,  late  of  the 
City  of  Washington,  D.  C,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  tor  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased has  this  day  been  made  by  George  W,  Brown,  of 
Washington,  D.  0. 

All  persons  interested  are  hereby  notified  to  appear  tn  this 
Court  on  Friday,  the  17th  day  of  August  next  at  11  o'clock 
a.  m.,  to  show  canse  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Wasbinoton  Law  Rbpobtbb  pveTious 
to  the  said  day. 

By  the  Court.  E.  F.  BINGHAM^  Chief  Justioe. 

Test :  DORSET  CLAGETT,  Register  of  WfUa. 

80    No.  3159.    Ad.  D.  14.    Heniy  Wise  Cktfuett,  Proctor. 
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THIS  IS  TO  GIVE  NOTICE, 

That  the  sabscriber,  of  the  District  of  Colambia,  hath 
obtained  fh>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business,  Letters 
TestamentazT  on  the  personal  estate  of  Alexander  Y.  P.  Gsr- 
nett,  late  of  the  District  of  Columbia,  deceased. 

AD  p»vons  hayinr  claims  against  the  said  deceased  are 
hereby  warned  to  eznibit  the  same,  with  the  vouchers  there- 
of,  to  the  subscriber,  on  or  before  the  20th  day  of  July 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  July,  1888. 

HENBT  WISE  GARNETT,  Ex*r. 

30    No.  8156.    Ad.D.14. 


THIS  IS  TO  OWE  NOTICE, 

rhat  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Benjamin  H. 
Kef>er,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havixig  <daims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  Uie  subecriber,  on  or  before  tne  18th  day  of  July  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  xny  hand  this  18th  day  of  July,  1888. 

CATHARINE  ANN  KELLER,  Ex*x,  1218  28th  st  n.  w. 

80    No.  8144.    Ad.  D.14.    S.  A.  Cox,  Proctor. 


THIS  IS  TO  GIVE  NOTICE 

That  the  subecriber,  of  the  District  of  Columbia,  hath  ob- 
tained flrmn  the  Supreme  Court  of  the  District  of  Columbia, 
lu^ding  a  Special  Term  for  Orphans*  Court  Business,  Letters 
of  Administration  on  the  personal  estate  of  Joseph  B.  Cecil, 
late  of  the  District  of  Columbia,  deceased. 

An  persons  bavins  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  samA,  with  the  vouchers  there- 
of to  the  subecriber,  on  or  before  the  17th  day  of  July 
next;  they  may  otherwise  by  law  be  excluded  firom  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  17th  day  of  July,  1888. 

EDWIN  H.  HARNER,  Adm'r,  1018  25th  st.  n.  w. 

20   N0.81G7.    Ad.D.14.    Wm.  T.  Bailey,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subecriber,  of  the  District  of  Columbia,  hath 
obtained  firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business,  Letters 
of  Adminis&ation  on  the  personal  estate  of  Daniel  McMahon, 
late  of  the  District  of  Columbia,  deceased. 

AH  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  18th  day  of  Julv 
next:  they  mav*  otherwise  by  law  be  excluded  firom  aU 
benefit  of  tlie  said  estate. 

Given  under  my  hand  this  18th  day  of  July,  1888. 

MART  McMAHONTAdm'x,  Anaoostia  P.  O.,  D.  C. 

80    No.  8188.    Ad.D.14.    J.  C.  De  Putron,  Proctor. 

T^IS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  have  ob- 
tained ftom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Peter  Mclntyre, 
lat6  of  the  District  of  Columbia,  deceased. 

All  persons  bavins  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  14th  day  of  July 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  14th  day  of  July,  1888. 

X    SISTER  BEATRICE  PUFFY,  Adm'x, 

Providence  Hospital. 

80    No.  8186.    Ad.D.14.    C.  C.  Lancaster,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Ma  Forrest  et  al.        ) 

V.  >No.U066.    In  Equity. 

Atorahaia  F.  Kendick  et  al.  ) 
It  la,  this  25th  day  of  July,  A.  D.  1888,  ordered  that  the  sale 
reported  by  the  trustee  in  the  above  entitled  cause  in  his  re- 
port filed  herein,  be  and  the  same  is  hereby  ratified  and  con- 
finned,  unless  cause  to  the  contran^  be  shown  on  or  before 
the  4th  day  of  September,  A.  D.  18^ 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
nroTOV  Law  Rbpobtbr  once  a  week  for  three  successive 
weeks  before  said  last-mentioned  day. 
-       -     ^  E.  F.  BINGHAM,  Chief  Justice. 


By  the  Court. 

A  tone  copy.   Teet: 


R.  J.  Mbios,  Clerk. 
By  M.  A.  Clakct,  Ass't  Clerk. 


Cegal  Noticea. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

July  20ih,  1888. 

In  the  case  ol  Sarah  J.  Kennedy,  Administratrix  c.  t.  a.  of 
Joseph  CO.  Kennedy,  deceased,  the  Administratrix  c.  t.  a.  afore- 
said has,  with  the  approval  of  the  Court,  appointed  Friday, 
the  17th  day  of  August  A.  D.  1888,  at  11  o'clock  a.  m.,  for  mak- 
ing payment  and  distribution  under  the  Court's  direction  and 
control,  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Administratrix  c.  t.  a.  will  take  the 
benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rkpobtbb  previous 
to  the  said  day. 

Test :  DORSET  CLAGETT,  Register  of  Wills. 

30    No.  2791.    Ad.D.  18.    Carusi  &  Miller,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

July  20th,  1888. 

In  the  matter  of  the  Estate  of  Benlgne  Pargny  Becker,  late 
of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  of  Administration  c.  t.  a.  on  the  estate  of 
the  said  deceased  has  this  day  been  made  by  Victor  Becker. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  17th  day  of  August  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  of  Administration  c.  t. 
a.  on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washinoton  Law  Rbporteb  and  in  the 
Evening  Stair  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test :  DORSEY  CLAGETT,  Register  of  Wills. 

ao    No.  8162.    Ad.D.14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

July  20th.  1888. 

In  the  matter  of  the  Estate  of  James  C.  Reed,  late  of  U.  S. 
Army,  stationed  at  Washington,  D.  C,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased,  not  already  administered,  has  this  day 
been  made  by  Patrick  H.  Lynch,  of  Bristoe,  Frince  William 
Co..  Va. 

All  persons  interested  are  hereby  notified  to  appear  In  this 
Court  on  Friday,  the  17th  day  of  August  next,  at  10  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
Estate  of  the  said  deceased,  not  already  administered,  should 
should  not  issue  as  praved. 

Provided  a  copy  of  this  0 _.     

for  three  weeks  in  the  Washington  law  Rkpobtbb  previous 


Provided  a  copy  of  this  order  be  published  once  a  week 


to  the  said  day. 
By  the  Court. 
80       Test: 


A.  B.  HAGNER,  Justice. 
DORSEY  CLAGETT,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

June  20th,  1888. 

In  the  matter  of  the  last  Will  of  Eliza  A.  Offutt,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased has  this  day  been  made  by  Richard  P.  Jackson,  named 
as  Executor. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  10th  day  of  Aus^u^  1888,  next,  at  1 
o'clock  p.  m.,  to  show  cause  why  the  said  will  should  not  be 
proved  and  admitted  to  Probate  and  Letters  Testamentary 
on  the  Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  law  Rbpobtbb  previous 
to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test :  DORSEY  CLAGETT.  Register  of  WUls. 

80   J.  J.  Waters,  Proctor. 
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Cegal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
6th  day  of  July,  1888. 

QuMie  Ltvlfila  Cox ) 

▼.  V 11189.    Equity  Docket  28. 

Eugene  R.  Cox.    ) 

On  motion  of  the  complainant,  by  Charles  8.  Wileon,  her 
attorney,  it  is  ordered  that  the  defendant  cause  his  anpear- 
ance  to  be  entered  herein  on  or  before  the  first  mle-oay  oc- 
curring forty  dava  after  this  date ;  otherwise  the  cause  wiU 
beproceedea  with  as  in  case  of  defitult. 

The  object  of  this  bill  is  a  divorce  a  vinculo.  Notice  to  be 
publishea  in  the  Washinotom  Law  Rbportbb  and  the  OiUo, 

By  the  Court.  W.  8.  COX,  Justice. 

A  true  copy.    Test:  R.  J.  Mbios,  Clerk. 

29  By  L.  P.  Williams,  A88*t  Clerk. 


..J*^- 


No.  11300. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

(Filed  July  17, 1888,) 
Daniel  Loughnin 

V. 

Mary  Cunningham  et 

It  is  ordered  this  17th  dur  of  July,  A.  D.  1888.  that  the  sale 
of  the  real  estate  deecribea  in  these  proceedings  to  Margaret 
A.  Pecan  and  reported  bv  the  trustee,  be  and  it  is  hereby 
ratified  and  confirmed,  unless  cause  to  tne  contnuy  be  shown 
on  or  before  the  17th  day  of  August,  A.  D.  1888. 

B.  F.  BINGHAM,  Chief  Justice. 

A  true  copy.    Test:    ^  R.  J.  Mbios,  Clerk. 

30  By  W.  B.  Williams,  As8*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  8pecial  Term  for  Orphans*  Court  Business. 

In  Be  EsUte  of  Albert  B.  Baker,  deceased. 

Upon  consideration  of  the  above  petition,  it  is,  by  the 
Court  this  aoth  day  of  July,  A.  D.  1888,  ordered  that  notice  of 
the  above  application,  in  the  usual  form,  to  the  next  of  kin 
of  the  decedent  to  show  cause,  if  any,  why  the  same  should 
not  be  granted,  be  published  in  the  Washington  Law  Rb- 
PORTBE  once  a  week  for  three  successive  weeks  before  Pri- 
dav,  the  17th  day  of  AuArust,  A.  D.  1888,  to  which  day  at  11 
o'clock  a.  m.,  the  case  is  hereby  continued. 

A.  B.  HAONER. 

A  true  copy.    Test:  DORSET  CLAQETT, 

Register  of  Wills. 

80   Fred.  W.  Jonee,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
(Piled  July  17, 1888.) 
Milton  H.  QetUnger    ) 

V.  Vimi.    Eq.  Docket  28. 

William  Gettlnger  et  al.  t 

Ordered  this  17th  day  of  July,  A.  D.  1888,  that  the  sale  made 
and  reported  by  William  W.  Boarman,  E^.,  trustee  of  the  real 
estate  deecribed  in  the  said  report,  filed  tne  17th  day  of  July 
instant,  be  ratified  and  confirmed,  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  17th  day  of  August,  A.  D. 
1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
nfOTON  Law  Rxpobteb  once  a  week  for  three  succeasive 
weeks  before  said  dav  last  mentioned. 

The  report  states  the  amount  of  sale  to  be  14,675.00. 

E.  F.  BINOHAM,  Chief  Justice. 

A  true  copy.    Test:  R.  J.  Meiob.  Clerk. 

29  By  W.  E.  Williams,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  14th  day  of  July,  1888. 
Charies  H.  Wood) 

e...j:wo<h..  r-'"^-  ^■^'*«- 

On  motion  of  the  plaintiff,  by  Mr.  W.  T.  Johnson,  his 
solicitor,  it  is  ordered  that  the  defendant  cause  her  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule- 
dav  occurring  forty  days  after  this  day :  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  oDJect  of  this  suit  is  divorce. 

By  the  Court.  CHARLES  P.  JAMES,  Justice.  Ac. 

True  copy.    Test :  R.  J.  Mkios,  Clerk,  Ac. 

»  By  L.  P.  Williams,  Ass't  aerk. 


Cegol  81ank0. 


THE  LAW  REPORTER  CO.  be^  to  an. 

■  nounoe  to  the  profession  that  the  fol- 
lowin^ir  of  its  series  of  legral  fbrms  are  now 
oomplete  and  ocui  be  obtained  at  the  office 
of  the  Company,  503  E  Street: 


OJ5 


TiTLB  OF  Blank. 


Deed  in  Pee, 

Deed  of  Trust, 

Quit  Claim  Deed, 

Trustee's  Deed, 

Court  Trustee's  Deed,   .    .    . 

Receipt, 

BentKeceipt, 

Promissory  Note. 

Deed  of  Trust  Note, .... 

Declaration :  Common  Counts, 

•*  General,    .    .    . 

Stock  Transfer, 

Acknowledgment:  T^thWife, 

Clerf^s  Certiflcate, 
Acknowledgment:  Single, 

ClerieB  CerUflcatey 

Acknowledgment:  With  Wife, 

Single,.    . 

Notice  of  Trial, 

Note  of  Issue, 

Release :  Short  Perm,  .  .  . 
Undertaking  for  App.  to  G.  T. 


^ 


50oi|3.50 
50  :  3.50 


50 

50 

50 

6 

6 

6 

6 

25 

50 

10 

25 

25 
25 
25 
10 
10 
25 
10 


3.50 

3.50 

3.50 

40 

40 

40 

40 

1.75 

3.50 

75 

1.75 

1.75 

1.75 

1.75 

75 

75 

1.75 

75 


These  Forms  »re  eiunJjied  and  passed  on  by  a  committee  of 
leading  members  of  tiie  Bar,  are  ikandsomely  printed  on  Crane  Bros, 
Linen  Paper,  witti  red  marginal  lines,  are  of  uniform  legal  sii«faa4 
on  tlie  whole  constitute  the  finest  set  ot  legal  fbrms  ever  issued  in 
the  District,  Many  other  forms  are  in  coarse  of  production,  /t  beint 
the  intention  of  the  Company  to  publish  a  complete  set  of  law  blanks. 


The  Law  Reporter  Co.'s 
BOOKSndIJOB 

Printing  Dep't 

is  complete  in  every  particular  fbr  tbe 

prompt  and  correct  flllin^r  of  orders 

fbr  all  kinds  of  Printing  at 

recusonable  rates. 


BNGRATING 

on  Ck>pper  and  Steel  executed  in  the  best 
style  of  the  etrt. 


POSTAL   AND    TELEPHONE 
Orders  receive  attention  at  once.    Esti- 
mates cheerfully  furnished. 


W.  F.  ROBERTS,  Supt, 
TCLCPHONC  249-6.  603  E  STREET. 
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Qlttonuss  at  CatD. 


WASHINGTON,  D.  O. 
A  BERT,  WILLIAM  STONE, 


408  Fifth  8tn.w. 


BELL,  W.  PBIECE, 
Onmsel  in  Patent  Oau»e$ 


»  F  St  n.  w. 


B 


LAIR,  JOHN  S^ 


1420  P  St.  n.  w. 


D 


|UMONT,  N., 


» F  St.  n.  w. 


W 


>WARD8  A  BABNARD, 


500  5th  St.  n.  w. 


TLTACKEY.  FRANKLIN  H., 


506  D  St.  n.  w. 


O  AVILLE,  JAMES  H., 


1410  F  St.  n.  w. 


CALIFORNIA. 

McCALLISTBR,  WARD,  Jr., 
480Montfl 


480  Montgomery  St.,  San  Frandaoo. 


T\XJNN,  GEORGE, 


COLORADO. 


Denver. 


GEORGIA. 
TlARBI£ON  &  GILBERT. 


Gate  City  Bank  Building,  Atlanta. 


KANSAS. 
JQOUGLASS,  GEORGE  L., 


Wichita. 


MINNESOTA. 
11  BATH,  HABTWELL  P., 


St.  Paul. 


NEBRASKA. 


AFFUTT,  CHABLES, 


Pazton  Building,  Omaha. 


W^ 


rO,  GEORGE  C, 


OHIO. 
80  Euclid  Ave.,  Boom  8,  Cleveland. 


JOHN    H.   TOORHBESy 

ATTORNEY   AT    liAVT, 
Selidtor  of  Patents  and  Connsel  in  Patent  Cases* 

PBACnCES  BEFOBE  THE 

Grneral  Land  Office  and  Court  of  Claims. 

Si  aoudBldg.,eor.  9th  &FSts^  Washington,  D.  a     7 


BALDWIN,  DAVIDSON  &  WIGHT, 

ittonejs  at  Law^  Solicitors  of  Patents,  and 
Connselors  In  Patent  Causes, 

26  Grant  Place,  'Wa43hixifirton,  D.  O. 
babM6dl869.         Patent  BnanesB  Erdnsiyely.    4 


MmtliatuouB. 


National  UnlTeralty  JUaw  Scliool. 

Pbks't,  Hon.  ABTHUB  MAC  ABTHUB, 
Late  Afisodate  Jostice  Supreme  Court  District  of  Columbia 
LECTUBEBS: 
Hon.  SAM'L  F.  MILLEB, 
Associate  Justice  Supreme  Court  U.  S. 
International  Law. 
How.  W.  B.  WEBB. 
Federal  Jurisprudence  and  Practice. 
H.  O.  CLAUGHTON,  Esq. 
Common  Law  Pleading,  Evidence,  Equity  Pleading  and 
Practice,  Conunercial,  Maritime,  and  Criminal  Law. 
JAMES  SCHOULEB,  Esq. 
Bailments  and  Domestic  Belations. 
EUOENE  CABUSI,  Esq. 
Beal  and  Personal  Property,  Contracts,  Negotiable  Instru- 
ments, 

CHAS.  S.  WHITMAN.  Esq. 

Patent  Law  and  Praotioe. 

JUDGES  OF  THE  MOOT  COUBT: 


EUGENE  CABUSL  Esq., 
Law  and  Equity  Cases. 


I  CHAS.  S.  WHITMAN,  Esq., 
I  Patent  Cases. 


School  opens  Oct.  8. 1887.  For  information,  address  C.  W. 
Bushnell,  Treas.,  or  E.  D.  Carusi,  Sec.,  1006  F  st  n.  w.,  Wash- 
ington, D.C. 


87 


NEW  TYPE,  KEW  PRESSES 

AND 

Careful  Supervision 

The  Law  Reporter 
Printing  and  Publishing 

HOUSE, 
No.  503  E  Street  N.  W. 

Telephone  249-6. 

W.   F.  ROBERTS,  Superintendent. 


Commissioner  of   Deeds^  Notarj    Public    and 
V.  S.  Commissioner^ 

1224  F  St  N.  W.  Washington,  D.  0. 

Attorney  for  Mercantile  Oollectincr  Agrency . 


BUB^DVS   JUSXICB, 

f4  per  Tol.    For  sale  at  the  Washington  Law  Reporter  Office. 
A  Manual  of  the  Laws  of  the  Distoict  of  Colombia,  fh>m 
its  organization,  with  notes  of  decisions  and  references,  by 

CHABLES  S.  BUNDY, 

Commissioner  of  Deeds  for  all  the  States  and  Territories, 

NOTABT  PUBLIC,  U.  8.  0OMMI88I0NBB  AKD  JU8TI0X  OP  TBB  PBAOB 

468  La.  Ave.       (Opp.  City  Hall)      Washington,  D.  C. 

49*  All  papers  for  record  or  use  in  other  States  should  be 
acknowledged  before  a  Commissioner  of  Deeds  in  this  District 
befbre  being  sent.  88 
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ValnaWe  Law  Books. 


IN 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2, 3,  4,  5,  1867 

to  1872. 
Abbott's  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound ;  vol.  4^  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  voL 

II,  1875. 
Atkins'  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  5,  6,  7. 
Barbour  on  Set-off. 
'  Bissett  on  Partnership,  1874. 
Blackstone's  Commentaries  (by  Benjamin)  1879. 
Brackenridge  on  Trusts,  1842. 
Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 
Browne  on  Actions  at  Law,  1844. 
Bundy's  Justice— latest. 
Burge  on  Suretyship. 

Chitty's  English  Digest. 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1866. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly,  1789  to  1867, 

1867  to  1866,  1867  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Fadas,  1867. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf 's  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Mendicine,  Ordronaoz,  1869. 

Landlord  and  Tenant  (Sloane),  1878. 

Laws  1869-60. 

Law   Reports  (English),  vols.  1  to  16,  inclusive, 

1867-69. 
Law  of  NationEL  VatteL 
Legal  Maxims  (Morgan).. 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Long  on  Sales  of  Personal  Property. 
Louisiana,  1  to  10  Martin. 
Lovelass  on  Wills. 


Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-off. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  6th  ed. 

Orphan's  Court  ManuaL 
Oldham  &  White's  Digest,  1  vol. 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1867,  Duplicates. 

Penal  Code  of  1867  and  Amendments. 

Pothier  on  Obligations,  vols.  1^  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Rav's  Medical  Jurisprudence  of  Insanity,  1853. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1846. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870,  1873. 
Swinbome's  Treatise  on  Wills,  vols.  1,  2,  3. 

The  Reporter,  Houghton.  Osgood  &  Co..  vols. 

6,  6,  7,  8,  bound;  vols.  9  to  20,  inclusive, 

unbound. 
The  Transcript,  1873,  3  vols.,  published  in  New 

York. 
Treatise  on  Equity,  Fonblanques. 
Treatise  on  Insanity,  Prichard. 

U.  S.  Stats,  at  Large,  vols.  1,  2,  3. 

U.  S.  Stats,  at  Large,  1861  to  1863,  and  1863  to  1 867 
2  vols.,  G.  P.  Sanger. 

U.  S.  Digest,  Abbott,  voL  1,  A  to  C,  2  comes; 
voL  2,  D  to  L.,  2  copies ;  voL  3,  M  to  Y,  2 
copies:  vol.  6,  Sup.,  F  to  M,  1  copy.  These 
aunuafs.  viz.:  voL  1  to  8.  (duplicates);  9  to 
17,  single^  with  1  voL,  Table  of  Cases  and 
Equity  Digest,  voL  2. 

Warren's  Duties  of  Attorneys^  1870. 
Watkins  on  Descents. 
Wellford's  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  Executors,  &a,  vol.  2,  Thobault's 
Notes.  * 

For  sale  at  the  Office  of  the  Washington 
Law  Rbpobtbb.  Orders  for  Law  Books 
promptly  filled  at  current  prices.    Address 

THE  WASHINGTON  LAW  REPORTER, 
508  £  St.  If.  W.,  Washington,  D.  C# 
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ESTABUSHXD  1874. 

Edwabd  S.  McCalmont,  Editor. 


VOL.XVL 


No.  33 


WASHINGTON,  D.  a    -    -    -    -    AUGUST  15. 
Our  Judgres  and  Their  Labors. 


Our  judges,  as  a  rule,  are  careftil,  painstaking 
and  hard- worked  men.  The  general  idea  that 
when  they  leave  the  bench  their  labors  are  at 
an  end  is  a  mistaken  one.  The  layman  tbinks 
that  the  life  of  a  judicial  officer  is  a  ^ath  of  roses, 
and  that  the  most  difficult  task  a  judge  has  to 
perform  is  to  visit  the  official  paymaster  for  his 
monthly  salary  and  receipt  for  the  same. 

The  lawyer  knows  that  the  judge's  work  ftre- 
qaently  commences  when  he  leaves  the  ben(di 
for  the  supposed  retirement  of  his  home.  Here 
it  is  that  he  is  obliged  to  examine  and  consider 
the  numerous  questions  of  both  law  and  fact 
which  have  been  presented  for  his  judicial  de- 
termination, and  that  which  it  has  taken  law- 
yers weeks,  perhaps  months,  to  ascertain  and 
reflect  upon,  must  be  expeditiously  examined 
and  passed  upon.  Then,  too,  he  must  keep  him- 
self iDformed  of  the  current  decisions  of  the 
courts  not  only  in  his  own  city,  but  also  those 
rendered  in  the  various  sections  of  the  state  and 
country,  so  that  conflicting  decisions  will  not 
result. 

It  occasionally  happens  that  courts  reverse  or 
modify  their  former  rulines.  This  is  the  result 
of  maturer  reflection  of  the  question  involved, 
aided,  possibly,  by  a  more  careftQ  argument  of 
counsel  in  the  later  ease. 

It  has  recently  occurred  in  Pennsylvania  that 
the  court  of  last  resort  was  obliged  to  change  its 
ruling  of  over  half  a  century  upon  a  particular 
point  of  law;  and  in  this  cit^  there  was  reported 
within  a  few  days  a  decision  of  the  Supreme 
Oourt  indited  by  an  able  and  distinguished 
iudge,  which  aroused  much  thought  among  the 
lawyers,  and  which,  if  it  had  been  permitted  to 
stand,  would  have  resulted  in  the  unsettlement 
of  many  titles  to  real  property.  The  conclusion 
of  the  learned  court  was  clearly  correct,  but  a 
dictum  in  the  opinion  upon  a  point  not  neces- 
sarily involved  in  the  case  set  the  lawyers  to  a 
good  deal  of  thinking,  and  gave  many  of  them 
a  few  sleepless  nights.  It  induced  the  court  to 
think  the  matter  over,  and,  as  becomes  an  up- 
right and  learned  judge,  the  author  of  the  opin- 
ion, upon  maturer  reflection,  modified  his  views 
and  left  the  law  on  the  particular  subject  exactly 
what  doubtless  the  majority  of  lawyers  who  had 
investigated  the  subject  thought  it  to  be. 

It  is  not  an  uncommon  expression  of  an  in- 
experienced layman  that  a  judge  has  never 
careftiUy  considered  a  case,  otherwise  his  deci- 
sion would  have  been  the  reverse  of  what  it  was. 
Naturally  a  defeated  litigant  thus  feels,  for  he 
believes  his  side  to  have  been  in  the  right.  But 
a  judge  carefully  recapitulates,  selects  and 
coUat^  the  material  flEicts,  weighs  them  care- 
ftiUy under  the  rules  of  law,  and  then  decides. 

A  lamented  member  of  the  court  of  last  resort 


of  this  State  once  said  that  a  defeated  litigant 
had  two  remedies,  either  to  appeal  from  an 
adverse  decision  or  repair  to  the  nearest  tavern 
and  vilify  the  judga  Quite  frequently  both 
methods  are  adopted. 

Greater  faith  in  our  judlciarv  would  in  a 
great  many  cases  dispense  with  useless  and 
costly  appeals,  and  save  the  litigant  the  worry 
attending  the  latter  expedient. 

An  examination  of  the  records  on  appeal  will 
show  a  large  mass  of  useless  matter  in  appeal 
books,  only  tending  to  incumber  the  record  and 
increase  the  work  of  the  judges  without  any 
useftil  result  being  attained.  It  iVequently 
happens  that  a  case  involving  but  a  sing^le  point, 
and  which  ought  to  be  presented  within  the 
limits  of  a  few  pages,  requires  the  perusal  of 
one  hundred  pages  of  closely  printed  matter. 

All  this  can  and  ought  to  be  obviated.  Sooner 
or  later  it  will  become  absolutely  essential  to 
grant  relief  to  the  judiciary.  Either  the  right 
of  appeal,  which  is  not  absolute  but  statutory 
only,  must  be  restricted,  or  else  supplemental 
legislation,  if  necessary,  must  be  had  to  the 
effect  that  papers  on  appeal  shall  contain  merely 
an  abstract  of  the  pleadings  and  testimony  or 
motion  papers  sufficient  to  disclose  the  neces- 
sary information  for  an  intelligent  examination 
of  the  matter  in  dispute. — The  Law  Jcmmal. 


SUPREME  COURT   OP  PENNSYLVANIA. 

WILLEY  V.  CITY  OP  ALLEGHENY. 

1.  To  undertake  a  duty  for  which  one  is  incompetent,  or  is 
not  adequately  provided,  is  in  itself  negligence. 

2.  The  nature  and  extent  of  the  peril  to  be  guarded  against, 
and  the  extent  of  the  calamity  to  be  suffered  in  case  of 
fkilure,  are  always  to  be  considered  in  determining  the  de- 
gree of  care  to  be  exercised  in  any  given  case. 

3.  Whoever  may  be  the  owner  of  a  public  wharf,  whether  a 
private  person,  a  corporation,  or  a  municipality,  the  duties 
of  the  owner  and  the  rights  of  the  public  are  the  same. 

4.  It  is  the  duty  of  the  owner  of  a  wharf  to  make  suitable 
preparations  for  the  safety  of  those  who  moor  their  rafts 
and  boats  along  its  side,  and  to  provide  such  appliances  for 
holding  them  against  the  current  and  wind  as  are  sufi^ient 
for  the  purpose.  To  {\imish  protection  against  ordinary 
perils,  or  to  use  ordinary  care,  or  reasonable  care  under 
ordinary  circumstances,  is  not  enough. 

5.  The  care  that  is  required  consists  in  the  use  of  all  the  ap- 
pliances and  precautions  that  a  diligent  man  owning  the 
rafts  and  owning  the  wharf  would  deem  it  proper  to  em- 
ploy in  the  preservation  of  his  own  property  fVom  the 
perils  of  the  river. 

Decided  January  16,  1888. 

Appeal  from  the  decree  of  the  Oourt  of  Com- 
mon Pleas  No.  1  of  Allegheny. 

Opinion  by  Williams,  J.— The  important 
question  in  this  case  is  that  raised  by  the  third, 
fourth,  fifth  and  six  assignments  of  error.  The 
action  waj9  based  upon  the  allegation  that  the 
city  had  failed  to  provide  its  wharf  with  fasten- 
ings sufficient  in  number  and  strength  to  secure 
boats  and  rafts  from  being  swept  away  by  floods. 
The  second  point  submitted  by  the  plaintiff  to 
the  court  below  asked  an  instruction  to  the  jury 
that,  inasmuch  as  the  City  of  Allegheny  was  in 
'^  possession  of  the  wharf  at  which  plaintiff's 
rafts  were  lost,  and  receiving  tolls  or  wharfage 
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for  its  use,  it  was  held  to  the  utmost  care  of  said 
wharf,  and  it  was  a  violation  of  defendant's  duty 
to  permit  said  wharf  to  get  out  of  repair,  or 
neglect  to  provide  means  of  fkstening  for  the 
mooring  of  rafte  and  other  craft  at  said  wharf; 
and  if  the  jury  believe  fh>m  the  evidence  that 
plaintiff's  loss  on  or  about  June  9,  1881,  was 
occasioned  in  consequence  of  said  neglect  of 
duty  on  part  of  the  defendant  city,  then 
their  verdict  should  be  for  the  plaintiff"  The 
court  affirmed  this  point,  adding  this  important 
aualiflcation,  ''that  'utmost  care'  must  be  un- 
derstood to  mean  only  reasonable  and  proper 
care  in  view  of  the  safe  mooring  of  boats  and 
rafts  under  ordinary  circumstances,  and  floods 
which  could  and  should  have  been  anticipated 
by  the  exercise  of  reasonable  care  and  fore- 
sight" This  answer,  taken  as  a  whole,  affirms 
the  proposition  that  the  city  was  bouna  to  the 
exercise  of  the  utmost  care,  and  then  defines 
the  word  utmost  as  meaning  reasonable,  and  the 
measure  of  care  required  as  "  only  reasonable 
and  proper  care  *  *  *  under  ordinary  cir- 
cumstances." It  left  the  jury  without  any  clear 
and  adequate  declaration  of  the  rule  they  were 
expected  to  applv.  It  becomes  necessary, 
therefore,  to  examine  briefly  into  the  relation 
of  the  parties  to  each  other,  and  the  duty  rest- 
ing on  the  city  as  the  owner  of  the  wharf.  Who- 
ever may  be  the  the  owner  of  a  public  wharf^ 
whether  a  private  person,  a  corporation,  or  a 
municipalitv,  the  duties  of  the  owner  and  rights 
of  the  public  are  the  same.  The  owner  has  the 
exclusive  control  over  the  property  and  its 
management  The  public  are  invitea  to  use  it 
upon  the  payment  of  the  established  rates  of 
toll  or  wharfage,  and  must  trust  to  the  security 
and  sufficiency  of  the  appliances  offered  them. 
The  wharf  of  the  defendant  is  upon  the  bank  of 
the  Allegheny  River,  which  is  subject  to  ereat 
changes  in  the  volume  of  its  waters  and  the 
force  of  the  current  by  reason  of  floods.  The 
navigation  is  almost  entirely  descending,  and  is 
by  rafts  and  heavily  loaded  boats  that  come 
down  the  river  upon  the  high  water.  The  ad- 
vantages and  the  perils  of  floods  enter  into  the 
calculations  of  both  the  navigator  of  the  stream 
and  the  owner  of  the  wharf  upon  its  banks. 
The  craft  comes  to  the  market  which  the  City 
of  Allegheny  affords,  upon  the  floods,  and  must 
depend  upon  the  wharf  for  security  against  the 
swollen  current  while  seeking  a  purchaser.  It 
is  the  duty  of  the  owner  of  the  wharf  to  make 
suitable  preparations  for  the  safety  of  those  who 
moor  their  rafts  and  boats  along  its  side.  To 
undertake  a  duty  for  which  one  is  incompetent, 
or  is  not  adequately  provided,  is  in  itself  negli- 
gence. When  the  public  are  invited  to  the 
wharf  of  the  defendant,  and  charged  for  the 
security  offered  them,  they  have  a  right  to  ex- 
pect, and  to  depend  upon,  the  provision  by  the 
city  of  such  appliances  for  securing  and  holding 
their  boats  and  rafts  against  the  current  as  are 
sufficient  for  that  purpose.  The  wharfinger 
who  receives  and  stores  the  goods  of  his  cus- 
tomers in  his  warehouse  is  liable  only  for  ordi- 
nary care,  for  the  goods  in  store  are  exposed 
only  to  the  ordinary  perils  of  storage  on  the 
land;  but  rafts  and  boats  moored  at  the  defend- 
ant's wharf  are  exposed  to  the  dangers  of  the 
stream.  The  violence  of  the  winds  and  the 
floods  are  among  these  dangers.    The  raftman 


and  the  boatman  seek  security  against  these  at 
the  wharf.  The  perils  are  not  ordinary,  but 
they  are  great,  and  ordinary  care  or  "reason- 
able care  under  ordinary  circumstances,"  is  not 
enough;  it  is  not  proportioned  to  the  dangers 
of  the  navigation,  or  to  the  extent  of  the  calamity 
in  case  of  failure  in  the  undertaking  to  hold 
securely. 

In  the  case  of  the  City  of  Pittsburgh  v.  Orier, 
22  Penna.  St,  54,  a  similar  question  was  raised, 
and  this  court  said:  "The  interests  of  oommeroe 
imperatively  required  that  the  place  to  which 
vessels  are  invited  to  come  should  be  in  a  si^ 
condition ;"  but  no  more  exact  definition  of  tiie 
measure  of  care  required  was  attempted. 

In  the  recent  case  of  the  City  of  Allegheny  v. 
Campbell  &  Son,  107  Penna.  St,  530,  Sie  court 
below  affirmed  a  point  asking  an  instruction  to 
the  jury  that "  the  city  was  bound  t(f  the  utmost 
care"  in  maintaining^  its  wharf  in  a  safe  condition 
for  public  use.  This  instruction  was  assigned 
for  error  as  a  too  rigoi-ous  statement  of  the  rule, 
but  it  was  affirmed  by  this  court  Judge 
Paxson  said,  in  delivering  the  opinion  of  the 
court:  "The  plaintiffs  certainly  have  a  right  to 
look  to  the  (Aty  for  redress,  for  it  was  upon  the 
city  the  duty  was  devolved  of  keepmg  the 
wharf  in  a  safe  condition;"  but  the  expression 
"utmost  care"  was  not  commented  on. 

In  the  case  of  the  Mersey  Docks  and  ECarfoor 
Trustees  v.  Gibbs,  decided  in  the  House  of  Lords 
in  1865,  the  plaintiff's  ship  was  injured  on  a 
bank  of  mud  at  the  mouth  of  the  aocks.  The 
trustees  denied  their  liability,  as  the  obstruction 
was  not  known  to  them,  and  asserted  that  they 
were  liable  only  for  the  failure  to  exerdse 
ordinary  care.  But  it  was  held,  the  company 
was  liable  for  the  iniury  caused  by  the  accumula- 
tion of  mud  at  the  docks,  whether  they  knew  of 
the  accumulation  or  not,  if,  by  their  servants, 
they  had  the  means  of  knowing,  and  were  negli- 
gently ignorant  of  it  An  analogous  princip«3  is 
asserted  in  the  cases  in  which  the  duty  of  a  ship 
or  dock  company  to  provide  safe  access  to  their 
ships  for  passengers  has  come  under  examina- 
tion; and  such  companies  have  been  held  to 
very  strict  liability  for  any  defect  or  insufficiency 
in  the  appliances  used  for  this  purpose:  Wh.  on 
Neg.,par.  823 ;  John  v.  Bacon,  L.  R.,  5  C.  P., 
437;  Wendell  v.  Baxter,  12  Gray,  4W. 

Tne  doclcs  and  gangways  are  held  to  be  high- 
ways, so  flu*  as  to  give  to  the  public  an  unob- 
structed use  of  them  as  a  means  of  access  to  the 
ship ;  but  as  the  danger  attending  their  use  is 
much  greater  than  that  attending  tiie  use  of  the 
public  highways,  so' the  measure  of  care  required 
IS  correspondingly  greater.  In  the  case  of  rail- 
road companies  the  rule  has  beeb  held  with 
great  steadiness  that  the  duty  of  the  company 
IS  to  exercise  the  utmost  degree  of  care  con- 
sistent with  the  continuance  of  the  business. 

In  our  own  leading  case  upon  the  subject 
(Laing  v.  Golder,  8  Barr,  479)  Justice  Bell,  who 
aelivered  the  opinion  of  the  court,  uses  this 
language :  "  But  though  in  legal  contemplation 
they  (the  railroad  companies)  do  not  warrant 
the  absolute  safety  of  passengers,  they  are  yet 
bound  to  the  utmost  care.  The  sli^^test  neglect 
against  which  human  prudence  and  foresight 
may  guard,  and  by  which  hurt  or  loss  is  occa- 
sion will  render  them  liable  to  answer  in 
damages." 
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The  foundation  on  which  the  rale  in  all  these 
oaeee  rests  is  the  character  of  the  danger  to 
whi<di  the  property  or  person  is  exposed,  and 
the  absolute  dependence  of  the  public  upon  the 
care  and  fidelity  of  those  who  serve  it 

The  same  words,  "utmost  care,"  have  been 
used  to  define  the  decree  of  care  due  from  the 
owner  of  a  public  wharf  to  the  navigator  of 
boats  and  rafts ;  flrom  a  ship  company  to  the 
public  passing  over  its  gangwavs ;  from  a  rail- 
road company  to  passengers  bemg  transported 
in  its  cars.  In  each  case,  however,  they  are  to 
be  understood  in  connection  with  the  subject  to 
which  they  are  applied. 

In  the  case  of  the  Railroad  Co.  v.  Fries,  87 
Penna.  St,  234,  negligence  is  defined  as  the 
absence  of  care  according  to  the  circumstances. 
Drawn  out  at  length  this  is  a  statement  that  the 
nature  and  extent  of  the  peril  to  be  guarded 
a^^ainst  and  the  extent  of  the  calamity  to  be 
BofiTered  in  case  of  fkilure,  are  always  to  be  con- 
sidered in  determining  the  degree  of  care  to  be 
exercised  in  any  given  case.  Wnatever  a  diligent 
man  would  deem  necessary  under  any  given  cir- 
cumstances, for  the  preservation  of  his  own  prop- 
erty, must  be  done  by  the  individual  or  cor- 
poration or  city,  that  undertakes,  for  hire,  the 
preservation  of  property  for  the  publia  The 
'*atmostcare,"  therefore,  which  was  due  from  the 
City  of  Allegheny,  required  the  use  of  all  the  ap- 
pliances and  precautions  that  a  diligent  man 
owning  the  rafts  and  owning  the  wharf  would 
deem  it  proper  to  employ  in  the  preservation  of 
his  own  property  from  the  perils  of  the  river. 
lliis  definition  or  statement  of  the  care  due  from 
the  defendant  city  is  in  harmony  with  the 
case  cited  above,  and  is  that  by  which  the  ques- 
tion of  its  negligence  in  the  management  of  its 
wharf  is  to  be  determined. 

Judraient  reversed  and  venire  facias  de  novo 
awarded. 


MABTLAND  COURT  OF  APPEALS. 

BENESCH  v.  WEIL. 
Opinion  filed  June  13, 1898. 

The  difference  between  the  allegation  of  deUnet  and  that  of 
detinuit  in  acttone  of  replevin,  when  the  goods  have  been 
eloigned,  stated : 

A  irazchase  was  made  by  a  person  knowing  himself  to  be 
tuaolvent,  and  who  had  the  firaodolent  design  of  never 
pftying  for  them,  and  who  did  not  dlBdoee  his  condition 
to  the  vendor.  Upon  these  facts  the  vendor  may  treat  the 
whole  transaction  as  void,  and  replevy  the  goods;  and 
equally  so  against  the  assignee  of  the  vendee  for  the  bene- 
fit ct  creditofB. 

The  defendant  having,  by  a  tortious  act,  deprived  the  plain- 
tiir  of  the  means  of  proving  that  certain  goods  came  into 
the  former's  possession,  the  burden  of  proving  the  posses 
I  is  shifted  from  the  plaintiff  to  the  defendant. 


Appeal  from  the  Superior  Court  of  Baltimore 
City. 

AiiVBT,  C.  J.— The  plaintiff  brought  an  action 
of  replevin  aeainst  the  defendant,  the  present 
appellee,  for  wlrty-five  suits  of  men's  dothing. 
aUesed  to  be  worth  f850.  which,  as  contend^ 
by  uie  plaintiff,  were  obtained  from  him  by 
firaad,  under  color  of  purchase.  The  goods  were 
not.  t^iken  by  the  sheriff  and  delivered  to  the 


plaintiff,  according  to  the  command  of  the  writ, 
and  the  writ  was  returned  "eloigned."  There- 
upon the  plaintiff  amended  his  declaration,  and 
changed  its  form  of  allegation  from  the  deiinuit 
to  the  detinet  The  difference  resulting  from 
the  form  of  the  allegation  is  this :  that  where 
the  declaration  is  in  the  detinuiL  the  plaintiff, 
if  he  recovers,  has  adjudged  to  him  the  right  of 
possession  of  the  goods  and  chattels,  and  dam- 
ages for  their  detention  only.  But  where  the 
goods  and  chattels  have  been  eloigned,  or  other- 
wise withheld  from  the  execution  of  the  writ, 
by  the  act  of  defendant  and  the  declaration  is 
in  the  detinet,  the  plaintiff,  if  he  be  entitled  to  re- 
cover, is  entitled  to  have  awarded  him,  as  well 
the  value  of  the  goods,  as  damages  for  their  de- 
tention. 6  Com.  Die.  tit  Pleader,  3.  K.  10;  8 
Bac.  Abr.  tit  Replevin,  H.  pp.  556,  566:  2Tidd'8 
Prac.,  887 ;  Dorsey  v.  Gkwsaway,  2  H.  &  J.,  402, 
413.  The  act  of  replevin  in  this  latter  form,  in 
respect  to  the  amount  of  the  recovery,  is  not 
materially  different  from  an  action  of  trover. 

The  declaration  having  been  amended  in  the 
particular  stated,  the  case  was  tried  upon  the 
pleas  of  non  cepiL  property  in  the  defendant, 
and  property  in  the  defendant  as  trustee.  To 
the  two  last  pleas  replications  were  made,  assert- 
ing property  in  the  plaintiff.  The  issues  thus 
made  imposed  upon  the  plaintiff  the  burden  of 
proof  to  establisn  his  right  of  property  in  the 

foods  sued  for,  and  that  they  were  wrongfiiUy 
etained  by  the  defendant  Callijm  v.  Bevans, 
6H.  &  J.,.  469,  471. 

It  appears  that  the  plaintiff,  being  a  dealer  in 
men's  clothing,  sold,  on  August  28, 1887,  to  Her- 
man Strf^us,  a  keeper  of  a  retail  clothing  store, 
a  bill  of  clothing  amounting  to  t^9  on  a 
credit  of  thirty  days;  but  only  part  of  the 
whole  quantity  contracted  for  was  delivered. 

On  the  2d  of  September,  1887,  there  were  six- 
teen suits  delivered ;  on  the  7th  of  the  same 
month  there  were  eighteen  suits  delivered,  and 
on  the  12th  of  that  month  there  was  one  suit  de- 
livered; the  whole  quantity  of  suits  delivered 
being  divided  into  lots,  and  numbered  accord- 
ing to  the  grade  or  price.  And  on  the  16th  of 
September,  1887.  Straus  made  a  general  assign- 
ment, to  the  defendant,  for  the  benefit  of  ora- 
tors. Whereupon  the  defendant  closed  the 
store  and  kept  it  looked,  and  though  the  plain- 
tiff and  sheriff,  with  the  writ  of  replevii^  ap- 
plied to  the  defendant  for  admission  to  the  store, 
that  the  plaintiff  might  identifV  his  goods,  so 
that  they  could  be  replevied  and  delivered,  ac- 
cording to  the  command  of  the  writ,  all  admis- 
sion was  refrised;  and  the  store  was  kept  locked 
against  the  plaintiff  and  the  sheriff  until  after 
the  return  day  of  the  writ  Soon  thereafter  the 
entire  stock  of  goods  w§b  sold  in  bulk  for  |1,700. 
though  the  sto^  had  been  previously  appndsea 
at  about  |2.600.  At  the  trial,  the  defendant 
proved,  bv  Straus  and  his  clerk,  that  the  eoods 
obtained  from  the  plaintiff  had  all  been  sold,  ex- 
cept three  or  four  suits  of  clothes  that  remained 
in  store  at  the  time  it  was  closed  by  the  defend- 
ant 

The  writ  of  replevin  was  sued  out  the  day 
after  the  general,  assignment  was  made  to  the 
defendant;  and,  in  resorting  to  that  process,  the 
plaintiff  proceeded  upon  the  contonidon  that  the 
goods  had  been  obtained  from  him  by  Straus, 
with  the  fraudulent  design  of  never  paying  for 
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them ;  that  Straus  knew  himself  to  be  insolvent 
at  the  time,  bat  never  disclosed  the  fact  to  the 
plaintiff,  and  that  he  never  intended  or  expected 
to  pay  for  the  goods.  And,  upon  such  state  of 
«ase.  if  established,  there  could  be  no  question 
of  tne  right  of  the  vendor  to  treat  the  whole 
transaction  as  void,  as  against  the  fraudulent 
vendee,  and  equally  so  as  against  the  general 
assignee  of  the  vendee  for  the  benefit  of  credi- 
tors: and  as  such  assignee  stands  in  no  better 
position  than  the  assignor  himself  in  respect 
to  the  ffoods  so  fraudulently  obtained  an  action 
of  replevin  for  the  goods  mav  be  maintained 
against  such  assignee.  Ratclifre  v.  Sangston,  18 
Md.,  388 ;  Powell  v.  Bradlee,  9  G.  &  J.,  220 ;  Far- 
ley V.  Lincoln,  51  N.  H.,  577. 

Upon  the  whole  evidence,  the  plaintiff  asked 
the  court  to  instruct  the  jury  that  if  they  should 
find  that  the  goods  sued  for  had  been  sold  and 
delivered  to  Straus  by  the  plaintiff,  and  that 
Straus  knew  at  the  time  that  he  was  insolvent, 
and  had  no  reasonable  expectation  of  paying  for 
the  goods,  and  that  afterwards  the  goods  came 
to  the  hands  of  the  defendant,  and  were  in  his 
possession  when  the  writ  of  replevin  was  issued, 
and  that  he  locked  up  the  goods  and  would  not 
permit  the  sheriff  to  take  them  under  the  writ, 
then  the  verdict  should  be  for  the  plaintiff,  and  the 
measure  of  the  damages  proper  to  be  awarded  to 
the  plaintiff  was  the  value  of  the  goods.  This 
prayfer  for  instruction  was  reftised  by  the  court 
But  the  court  instructed  the  jury  at  the  request 
of  the  defendant,  that  they  could  only  find  a  ver- 
dict for  the  plaintiff  for  the  value  of  such  of  the 
goods  sold  by  the  plaintiff  to  Straus  aj9  they 
should  find  from  the  evidence  came^.  into  the 
possession  of  the  defendant,  and  the  burden  of 
proof  was  on  the  plaintiff  to  show  what  portion 
of  the  goods  did  so  come  into  the  possession  of 
the  defendant  and  the  value  thereof;  and  that 
there  was  no  evidence  from  which  the  jury  could 
find  that  any  of  said  goods  did  so  come  into  the 
possession  of  the  defendant,  except  the  three  or 
four  suits  of  clothes  mentioned  in  the  evidence 
by  some  of  the  witnesses. 

Under  the  instructions  given  the  jury  found  a 
verdict  for  the  plaintiff  for  the  value  of  the  four 
suits  of  clothes,  and  thus,  by  their  finding,  es- 
tablished the  fact  of  the  fraud  on  the  part  of 
Straus  in  obtaining  the  goods  from  the  plaintiff, 
andJ^hat  the  defendant  was  a  wrongdoer  at  least 
to  tne  extent  of  withholding  the  four  suits  of 
clothes. 

In  refiising  to  grant  the  prayer  on  the  part  of 
the  plaintiff,  and  in  granting  that  on  the  part  of 
the  defendant,  we  think  there  was  error.  It  is 
clearly  inferable  that  the  ground  upon  which 
the  plaintiff's  prayer  was  rejected,  was  the  sup- 
posed want  of  evidence  to  support  it.  But  we 
think  there  was  evidence  that  the  jury  should 
have  been  allowed  to  consider  in  support  of 
that  prayer.  It  is  not  questioned  that  the  goods 
sued  for  were  deliverea  to  Straus  at  his  store, 
and  at  the  times  mentioned  in  the  evidenca 
and  then  the  short  time  that  intervened  from 
the  delivery  of  the  goods  to  the  time  of  making 
the  assignment  to  the  defendant,  and  the  locking 
up  of  the  store,  and  the  exclusion  of  the  sheriff 
with  process,  and  also  the  plaintiff,  to  prevent 
the  identification  and  the  taking  of  the  goods 
under  the  suit,  notwithstanding  the  plaintiff 
had  given  a  replevin  bond  to  indemnify  the  de- 


fendant, were  circumstances  upon  which  a  pre- 
sumption of  fact  might  well  oe  founded.  In 
addition  to  this,  it  appears  that  there  was  a 
sales  book  which  would  have  shown,  if  pro- 
duced, the  daily  sales  from  the  stock  of  goods 
in  the  store.  But  instead  bf  producing  that 
book,  the  defendant  placed  upon  the  stand  as  a 
witness,  Straus  (theparty  charged  with  the  fh^ud 
in  obtaining  the  goods),  to  state  in  a  conjectural 
way  his  estimate  of  the  dailv  sales  f^m  the 
store,  which  he  placed  at  from  |*i5  to  $250,  though 
he  fUmished  no  dates  when  such  sales  were 
made.  Why  was  not  the  sales  book  produced 
and  allowed  to  speak  upon  that  question  rather 
than  rely  upon  the  vague  and  indefinite  testi- 
mony of  Straus?  The  defendant  was  in  the 
position  of  a  wrongdoer  alleged  to  be  holding 
the  plaintiff's  goixls  wron^lly;  and  all  the 
uncertainty  that  exists  in  re^rd  to  the  identity 
of  the  ffoods  disposed  to  be  m  the  possession  of 
the  defendant,  has  been  produced  by  the  con- 
duct of  the  defendant  himself ;  and  the  question 
is,  can  he  be  allowed  to  take  advantage  of  that 
contract,  and  thus  defeat  the  possible  rights  of 
the  plaintiff?  Clearly  not.  It  being  an  undis- 
puted fact  that  the  jc^oods  went  into  the  store  of 
Straus  recently  before  the  asdgnment  to  the 
defendant,  and  under  that  assignment  the  de- 
fendant became  possessed  of  all  the  books  and 
data  to  show  how  the  goods  had  been  disposed 
of,  if  disposed  at  all,  and  the  evidence  showing, 
moreover,  that  there  had  been  an  inventory 
taken  of  the  goods  in  the  store  after  the  assign- 
ment, but  which  inventory  was  not  produced; 
in  view  of  such  facts,  it  would  seem  to  be  but 
reasonable  and  fair  that  the  onus  of  proof  should 
be  shifted  from  the  plaintiff  to  the  defendant, 
and  that  it  should  rest  with  the  latter  to  show 
that  the  goods  never  came  to  his  posssession: 
and  that  is  strictly  according  to  prmciple.  Or 
such  onus  he  could  have  relieved  himself  by 
allowing,  as  he  ouRht  to  have  done,  the  plaintin 
an  opportunity,  which  was  sought,  to  indentify 
his  goods,  and  the  process  of  the  law  to  have  its 
course  instead  of  obstructing  it;  but  havine  re- 
fhsed  that  reasonable  request,  and  opposed  him- 
self to  the  execution  of  tne  writ  of  replevin,  the 
defendant  assumed  the  burthen  of  showing 
affirmatively  that  the  plaintiff's  goods  had  not 
come  into  his  possession.  And  as  against  the 
proof  produced  by  the  defendant  the  plain  tiff 
had  the  riffht  to  insist  before  the  jury  upon  all  the 
presumptions  that  the  circumstances  of  the  case 
gave  rise  to,  for  he  was  in  no  way  bound  to  con- 
cede the  truth  of  the  witnesses  on  the  part  of 
the  defendant 

This  case  cannot,  in  principle  and  reason,  be 
distinguished  fVom  that  of  Preston  &  Hepburn 
V.  Leighton,  6  Md.,  88.  In  that  case  a  mortgage 
was  executed  of  all  the  goods  and  fixtures  then 
in  a  certain  store  and  covering  also  the  snbee- 
quently  acquired  goods.  After  this  mortgage, 
and  after  some  of  the  goods  had  been  sold  by 
the  morgagors  and  others  purchased,  certain 
parties,  daiming  under  a  subsequent  deed,  tor- 
tiously  took  possession  of  all  the  property  and 
sold  it  In  the  trial  of  the  case  (an  action  for 
money  had  and  received)  the  defendants  made 
the  proposition  to  the  court,  by  the  first  prayer 
presented  by  them  that  '*to  enable  the  plain tifT 
to  recover  for  a  specific  amount,  it  was  neces- 
sary he  should  satisfy  the  jury  by  evidence  of 
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the  proportion  of  money  received  by  defendants 
as  the  proceeds  of  the  goods  remaining  in  the 
store  at  the  execution  of  the  mortgage,  as  dis- 
tinguished firom  those  afterwards  brought  there- 


in.'*  That  proposition  was  rejected  by  the  court 
below,  and  that  ruling  was  a£Qbrmed  by  this  court; 
this  court  holding  that  the  onus  was  upon  the 
parties  wron^ftiuy  taking  the  goods  to  show 
what  proportion  of  the  property  which  was  in 
the  store  at  the  date  of  the  mortgage  came  into 
their  hands,  as  every  presumption  is  made 
against  a  wrongdoer.  In  discussing  the  ques- 
tion raised  by  the  first  prayer  of  the  defendants 
in  that  case,  the  court  said:  "If  they  (the  de- 
fendants) have,  by  a  tortious  act,  deprived  the 
plaintiff  of  the  means  of  proving  his  case  as  fblly 
as  they  insist  he  should  have  done,  or  if,  having 
possessed  themselves  of  the  books  and  accounte 
they  will  not  produce  them  for  the  purpose  of 
explaining  or  rebutting  the  case  as  presented 
on  the  part  of  the  plaintiff,  they  cannot  com- 
plain of  the  consequences. 

''Every  presumption  is  made  against  a  wrong- 
doer. The  case  of  Armory  v.  Delamirie,  1  Str., 
504,  was  decided  upon  the  ground  that  the  de- 
fendant had  suppressed  the  means  of  ascertain- 
ing the  truth  by  withholding  the  jewel  for  the 
value  of  which  the  suit  was  brought  It  would 
be  unreasonable,  under  the  circumstances  in 
which  the  plaintiff  was  placed  by  the  act  of  the 
defendant^  to  cast  this  burden  upon  him."  And 
80  here  it  is  equally  unreasonable  that  the  plain- 
tiff should  be  thwarted  in  his  leeal  efforts  to 
maintain  his  rights  by  the  act  of  ttie  defendant 
in  withholding  the  means  by  which  the  extent 
and  certainty  of  the  right  would  be  made  to  ap- 
pear, and  but  for  such  act  of  the  defendant  all 
uncertainty  in  the  proof  would  be  removed. 
In  such  case  presumption,  if  there  be  a  reasona- 
ble foundation  for  it,  will  perform  the  office  of 
direct  proof,  and  it  is  the  proper  ftmction  of  the 
jury  to  consider  and  pass  upon  all  the  presump- 
tions of  fact  that  arise  in  the  case.  Crane  v. 
Morris  &  Astor,  6  Pet,  598. 

Being  of  opinion  that  there  was  evidence  for 
the  consideration  of  the  jury  in  support  of  the 
plaintiff's  prayer,  that  prayer  being  m  form  and 
principle  correct  when  construed  in  reference 
to  the  facts  of  the  case,  we  think  it  ought  to 
have  been  granted.  And  with  respect  to  the 
defendants'  third  prayer,  it  follows  from  what 
we  have  said  that  such  prayer  ought  to  have 
been  rejected.  The  judgment,  therefore,  must 
be  reversed,  and  the  case  be  remanded  for  a  new 
triaL 
Judgment  reversed  and  cause  remanded. 


OiBCUMBTANCES  stated  under  which  the  de- 
fendant)  having  charge  of  a  building,  caused  a 
hole  to  be  uncovered  in  a  passway,  mto  which 
hole  plaintiff,  whUe  in  the  discharge  of  his  duty, 
fell  and  was  injured:  HeZd,  that  aefendant  was 
liable  in  damages  therefor.  Toomey  v.  Sanborn, 
a  J.  O.  Bfass.,  Jan.  7,  1888;  5.  N.  Eng.  Rep.,  549. 


A  NOTE  payable  "on  demand,  after  date,"  is 
not  a  time  note.  The  Statute  of  Limitations 
will  run  against  it  from  its  date.— Fenno  v.  Qay, 
a  J.  0.  Mass.,  Jan.  16, 1888;  5  N.  Eng.,  Rep., 
568. 


Supreme  Court  of  the  District  of  Columbia. 

GENERAL  TERM. 

Rbpoktbd  by  Fbanklin  H.  Mackbt. 

WILLIAM  W.  AVERELL 

v. 

SECOND  NATIONAL  BANK  OP  WASmNO- 

TON  CITY. 

The  Cbisf  Justice  aod  Justices  <3oz  and  Jambb  sitting. 

Decided  April  30,  1888. 

Plaintiff  being,  on  the  l«th  of  May,  the  holder  of  a  $1,000 
check,  post-dated  the  18th,  took  it  after  banking  hoars  to 
the  bank  apon  which  it  was  drawn.  The  bank  had  closed 
its  doors ;  but  he  being  admitted  to  one  of  the  back  rooms 
thereof,  found  there  the  paying  teller  and  left  the 
check  with  him,  who  promised  to  see  to  its  collection  and 
to  carry  the  amount  to  plaintiff 's  credit  on  the  books  of 
the  bank.  Sunday  being  the  18th  the  check  was  not  paya- 
ble untU  the  19th.  and  although  on  that  day  the  bank  had 
sufficient  money  to  the  credit  of  the  drawer  to  have  paid 
the  check,  yet,  by  some  oversight,  it  was  aU  paid  out  on  other 
checks  of  the  drawer  presented  at  various  times  during  the 
day,  including  the  payment  of  $1,590,  on  two  drafts  held  by 
the  bank  itself,  so  that  (there  being  nothing  left  to  pay  the 
plaintiff's  check)  it  was  protested  at  the  request  of  the  bank 
as  holder  thereof.  Held,  that  the  bank  having  ratified  the 
action  of  the  paying  teller  in  thus  receiving  the  check  for 
collection  became  responsible  for  the  performance  of  that 
duty  and  could  not  apply  any  of  the  money  of  the  drawer 
of  the  check  to  the  payment  of  its  drafts  until  the  plain- 
tiff's check  was  first  paid. 

Motion  by  plaintiff  for  a  new  trial  on  a  bill  of 
Exceptions.    Granted. 

Action  for  money  had  and  received.  At  the 
trial  the  court  directed  a  verdict  for  the  defend- 
ant. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Edwabd  a.  Newman  for  plahitiff : 

There  can  be  no  doubt  that,  under  the  circum- 
stances of  this  case,  the  law  transferred  the 
amount  of  plaintiff's  check  from  the  account  of 
the  drawer  to  the  credit  of  the  plaintiff,  and 
fixed  the  bank's  liability  to  account  therefor  to 
the  plaintiff. 

KUsby  V.  Williams,  5  Bam.  &  Aid.,  815; 
Morse,  Banking,  p.  821;  Oddie  v.  Nat.  City 
Bank,  46  nTy.,  736:  Nat,  Gold  Bank  &  Trust 
Co.  V.  McDonald,  61  Cal.,  64;  City  Nat.  Bank  v. 
Bums,  68  Ala.,  275;  First  Nat  Bank  v.  Burk- 
hardt.  100  U.  S.,  686. 

In  we  case  of  a  deposit  of  a  check  drawn  upon 
itself  the  bank  becomes  at  once  the  debtor  of 
the  depositor,  and  the  title  to  the  deposit  passes 
to  the  bank. 

Oddie  v.  Nat  City  Bank,  46  N.  Y^  735;  Tink- 
ham  V.  HeywortJi,  31  HI.,  619;  Bank  of  New 
Hanover  v.  Kenan,  76  N.  0.,  346. 
*  The  i)nblic  dealing  with  a  bank  is  not  bound 
to  inquire  into  the  special  instructions  ffiven  to 
its  oficers  or  servants  as  bo  the  manner  m  which 
their  duties  are  to  be  performed,  and  the  bank 
will  be  bound  by  their  acts,  and  must  be  held 
responsible  for  the  conduct  of  their  officers 
within  the  scope  of  their  apparent  authority. 

Munn  V.  Burch,  26  HI.,  36:  East  River  Nat 
Bank  v.  Gove.,  67  N.  Y.,  697^  Hotchkiss  v.  Arti- 
sans  Bank,  42  Barb.,  617;  Jackson  Ins.  Co.  v. 
Cross,  9  Heisk.  (Tenn.),  283. 
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Banks  are  responsible  for  the  acts  of  their 
ajB^euts,  even  when  the  agents  exceed  their  aa- 
thority. 

Farmers  &  M.  Bank  v.  Batchers  &  D.  Bank, 
16  N.  Y.,  126;  Lloyd  v.  West  Branch  Bank.  15 
Pa.,  172;  Minor  v.  Mechanics  Bank,  26  U.  S.  1 
Pet.,  69:  Merchants  Bank  v.  State  Bank,  77  U. 
S.jlO  Wall,  644,  646,  650. 

The  question  as  to  whether  there  had  or  had 
not  been  a  deposit  of  the  check  was  a  fkct  to  be 
found  by  the  jury  in  this  case;  and  the  Court 
erred  in  taking  that  question  and  other  questions 
of  fiu^t  from  the  consideration  of  the  Ju 


»;. 


First  Nat  Bank  v.  Burkhardt,  100 
William  F.  MArnNOLY  for  defendant: 

There  is  no  privity  of  contract  between  the 
holder  of  a  check  and  the  bank  on  which  it  is 
drawn.  The  bank  owes  no  duty  and ,  is  under 
no  obligation  to  the  holder;  and  he  cannot  sue 
the  bank  for  reftising  payment  in  the  absence 
of  proof  that  the  check  was  accepted  by  the 
baiik  or  charged  against  the  drawer. 

Bank  of  the  Republic  v.  Millard,  77  U.  S.,  10 
WalL,  152;  First  Nat  Bank  v.  Whitman,  94  U. 
S.j348. 

There  is  no  evidence  of  an  acceptance  of  the 
check  by  the  bank.  Under  the  circumstances 
the  payinff  teller  was  the  agent  of  the  plaintiff 
and  not  of  the  bank. 

Morrow  v,  James,  8  Mackey,  27:  S.  C.  4 
Mackey,  59.  See  also  First  Nat  Bank  v.  Whit- 
man, Bupra, 

Mr.  Justice  Jambs  delivered  the  opinion  of  the 
court 

This  is  an  action  for  money  had  and  received 
to  the  use  of  the  plaintiff^  based  on  the  follow- 
ing case: 

On  the  foth  of  May,  1884,  the  plaintiff  went  to 
the  bank  at  about  half  past  three  and,  although 
the  bank  had  closed  for  the  day,  was  admitted 
to  a  back  room  where  he  found  the  paying 
teller,  Mr.  Drinkard.  Explaining  that  he  was 
oblieed  to  go  to  New  York  that  evening  and 
would  need  the  money,  he  handed  to  the  pay- 
ing teller  two  checks  drawn  on  the  bank  by 
one  (George  H.  Levis,  one  of  them  dated  on 
that  day,  the  other  on  the  18th  of  May,  and 
each  for  |1,000.  The  paying  teller  brought 
firom  his  desk  in  the  banking  room  the  money 
for  the  check  dated  on  the  16th,  and  then  called 
the  plaintiff's  attention  to  the  ftiot  that  the 
other  check  was  post-dated.    The  plaintiff  ex- 

f»lained  that  he  should  not  be  in  the  city  on  the 
8th;  and  the  paying  teller  thereupon  kept  the 
post-dated  check,  sajing  that  he  would  carry  it 
to  the  plaintiff's  credit  on  the  19th,  the  18th 
being  Sunday,  and  that  the  plaintiff  could  check 
againnt  it  He  then  requested  the  plaintiff  to 
write  his  name  in  what  was  called  the  Signature 
Book,  which  was  done. 

The  plaintiff  offered  evidence  tending  to 
show  that  at  the  opening  of  the  bank  on  the  19th 
the  paying  teller  still  had  the  check  of  the  18th 
in  his  possession ;  that  at  that  time  there  was  a 
deposit  to  the  credit  of  Levis,  unappropriated 
and  subject  to  the  payment  of  the  check, 
amounting  to  |5,083;  that  on  that  day  the  Bank 
paid  out  on  other  checks  of  the  same  drawer, 
to  different  persons  various  sums  amounting  to 
|5,420,  some  of  these  checks  b^ng  dated  of  Qiat 


day;  that  among  the  payments  so  made  were 
|1,590  on  two  l^w  York  drafts  payable  to  the 
bank  which  had  been  cashed  by  the  bank  and 
had  not  been  paid  in  New  York;  tliat  is  to  say 
that  the  bank  had  paid  that  sum  to  itself  out  of 
the  deposit  The  check  left  with  the  paying 
teller  by  the  plaintiff  was  returned  to  him  on 
the  23d  of  May  duly  protested,  the  notary's  cer- 
tificate stating  that  it  had  been  presented  at 
the  bank  for  paym^it  at  the  request  of  the  bank. 

No  evidence  was  offered  on  the  part  of  the 
defendant,  and  the  Court  instructed  the  jury  to 
find  for  the  defendant 

It  was  urged  at  the  argument  in  this  Oourt^ 
on  the  part  of  the  defenoant  that  the  paying 
teller  was  not  authorized  bv  his  office  to  receive 
and  give  credit  for  the  check;  that  he  there- 
fore acted,  in  whatever  was  done,  as  agent  for 
the  plaintiff,  and  that  if  he  did  not  seasonably 

g resent  the  check  so  as  to  get  it  cashed  by  the 
ank,  it  was  the  plaintiff's  misfortune  in  em- 
ploying a  careless  agent 

The  notary's  certificate  is  evidence  of  the  ftcts 
stated  in  it;  and  it  thereby  appears  that  the 
check  was  protested  at  the  request  of  the  Bank. 
It  follows  that  the  bank  treat^  the  check  as  be- 
ing in  its  possession  for  the  collection  and  thus 
reco^ized  and  ratified  the  paying  teller's  act  of 
receiving  it  For  all  the  purposes  of  the  tarans- 
action  it  adopted  him  as  a  receiving  teller,  and 
the  check  must  be  held  to  have  been  originallv 
received  by  the  bank  for  collection.  The  bank 
was  boun<L  therefore,  by  the  paying  teller  un- 
dertaking io  place  the  check  to  plainSff^s  credit 
We  think  this  case  clearly  comes  within  the 
principle  of  Kilsby  v.  Williams.  5  Bam.  &  Aid., 
815,  where  it  was  held  that  tne  defendant,  a 
banker,  having  received  a  <dieck  and  charged 
himself  with  the  duty  of  applying  to  it  any 
money  of  the  drawer  which  should  come  in, 
was  bound  to  give  preference  to  that  check  over 
its  own  claim  for  a  balance  due  fh>m  the  drawer. 
Judgment  is  reversed,  and  the  case  is  re- 
mandMl  for  a  new  trial. 


NEW  YORK  SUPREME  COURT. 

QENERAL  TERM. 

THE  BROADWAY  AND  SEVENTH  AVENUE 
RAILROAD  CO.,  Respondent^  against  thb 
MAYOR,  Ac.,  Appellant. 

Appeal  fh>m  order  granting  injunction  pen- 
dente lite. 

A  street  railroad  company  baa  no  right  to  oontool  or  use  or 
in  any  manner  interfere  with  any  part  of  the  poblic  street, 
except  that  actually  included  within  its  roadway,  and 
though  required  to  run  its  ears  as  often  as  the  conTenience 
of  passengers  may  require,  it  may  not  use  the  street  in  socfa 
a  manner  as  that  the  rights  of  abutting  owners  shall  be 
ignored  and  so  as  to  obstruct  and  impede  or  prevent  the  use 
of  other  parts  of  the  street  in  keeping  open  its  tracks  fbr 
the  purposes  of  passage. 

The  defendants,  upon  whom  the  duty  is  imposed  to  remove 
obstructions  from  the  streets  and  to  keep  the  streets  in  a 
condition  fbr  travel,  have  the  right  by  ordinance  to  pro* 
hibit  or  to  regulate  the  use  by  the  street  railroads  of  snow 
ploughs,  which  pile  up  the  snow  upon  both  sides  of  the 
tracks,  encumbering  the  balance  of  the  street  and  depnv- 
ing  the  abutting  owners  of  access  and  egress,  and  the  gen* 
eral  public  of  the  use  of  the  street  alongside  the  roadwajs. 
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Van  Bbunt,  p.  J.— This  action  was  brought 
by  the  plaintiff  to  ei^oin  the  defendant  from 
enforcing  an  ordinance  which  had  been  duly 
passed  by  the  Oonunon  Cooncil  regulating  the 
use  of  snow  ploughs  in  the  public  streets  upon  the 
plaintiff's  railroad,  and  to  restrain  the  defend- 
ant fh>m  doing  any  act  to  interfere  with,  hinder, 
delay  or  obstruct  the  plaintiff  in  the  removal  of 
snow  Arom  its  railroad  tracks,  and  a  preliminary 
injunction  having  been  granted  therein,  an 
oraer  was  made  continuing  the  ii^  unction  en- 
Joining  the  defendant  from  enforcmg  the  ordi- 
nance aforesaid. 

The  ground  upon  which  the  plaintiff  seems  to 
claim  the  unrestricted  right  to  the  use  of  a  snow 
plough  in  clearing  the  snow  from  its  railroad 
track  appears  to  be  founded  upon  a  claim  of 
right  to  use  the  public  streets  for  the  conduct  of 
its  business  in  any  manner  which  may  be  con- 
sidered by  it  to  be  most  suitable  and  most  eco- 
nomicaL  The  rights  of  the  plaintiff  to  maintain 
a  street  railroad  in  any  of  the  streets  of  New 
York  depend  upon  the  charter  eranted  to  it  by 
the  L^^lature  oy  chap.  513  of  the  laws  of  1860. 
The  relevant  parts  of  this  charter  to  which  it  is 
necessary  to  call  attention  are  as  follows:  By 
section  1  the  assignors  of  the  company  are 
authorized  **  to  lay,  construct,  operate  and  use 
a  railroad  with  a  double  or  single  track,  as  here- 
inafter provided,  and  to  convey  passengers 
thereon  for  compensation  through,  upon  and 
along  the  following  streets  and  avenues,  route 
or  routes  in  the  City  of  New  York,  &c,  *  *  * 
together  with  the  necessary  connections,  turn- 
outs and  switches  for  the  proper  working  and 
accomodation  of  the  said  railroad  on  the  said 
route  or  routes." 

By  section  2  it  is  provided  that  *'said 
railroad  shaU  be  constructed  on  the  most  ap- 
proved plan  of  the  construction  of  city  railroads 
and  shaU  be  run  as  often  as  the  convenience  of 
passengers  may  reauire,  and  shall  be  subject  to 
such  reasonable  rules  and  regulations  in  respect 
thereto  as  the  Ck>mmon  Ck>uncil  of  the  City  of 
New  York  may,  from  time  to  time,  by  ordinance 
prescribe." 

By  section  4,  the  Mavor,  Common  Council 
and  the  several  officers  of  the  city  are  prohibited 
from  permitting  any  railroad  company,  claim- 
ing authority  under  the  General  Railroad  Act, 
to  construct  any  railroad  in  or  upon  anv  or 
either  of  the  said  streets  or  avenues,  '*and  from 
doing  any  other  act  to  hinder,  delay  or  obstruct 
the  construction  or  operation  of  said  railroad  as 
herein  authorized.  And  it  is  herebv  made  the 
duty  of  the  said  Mayor,  Common  Council  and 
other  officers  to  do  such  acts  within  their  re- 
spective departments  as  may  be  needfrd  to  pro- 
mote the  construction  and  protect  the  operation 
of  said  railroad  as  provided  in  this  law.  Any 
act  or  thing  done  in  violation  hereof  shall  be  in- 
operative and  void." 

In  construing  the  rights  of  the  plaintiff  in  this 
action  the  Court  of  Apx>eal8.  in  the  decision  of 
the  case  of  The  People  v.  Kerr  (27  N.  Y,  188), 
seems  to  have  intimated,  as  far  as  it  was  neces- 
sary for  the  disposition  of  that  case,  that  the  City 
of  Kew  York  was  the  absolute  owner  in  fee  of 
the  soil  of  the  streets  which  had  been  opened 
therein,  and  that  the  abutting  owners  upon  such 
streets  nad  no  rights  which  Sie  Legislature  was 
bound  to  respect  and  that  the  Legislature  had 


the  power  to  ^ant  the  absolute  use  of  the  whole 
or  any  part  of  a  public  street  for  the  benefit  of 
a  private  corporation  engaged  in  the  business  of 
the  transportation  of  passengers. 

This  absolute  denial  of  the  rights  of  abutting 
owners  and  assertion  of  absolute  ownership  upon 
the  part  of  the  city  in  the  soil  of  these  streets 
has  been  comi>letely  overturned  by  the  recent 
decisions  relating  to  the  subject,  and  the  rights 
of  abutting  owners  to  the  free  use  and  enjoy- 
ment of  that  which  they  have  bought  and  piud 
for  is  now  recognized,  as  is  also  tne  fact  that 
the  city,  by  the  exercise  of  the  right  of  eminent 
domain,  has  not  taken  an  absolute  fee  in  the 
streets,  but  only  a  qualified  fee  of  a  character 
sufficient  to  enable  it  to  carry  out  the  public 
uses  for  the  advancement  of  which  the  soil  in 
the  street  had  been  condemned. 

By  these  recent  decisions  the  obligations  of 
the  contract  entered  into  between  The  People 
and  the  abutting  owner  who  has  been  assessed 
for  the  benefit  arising  from  the  opening  of  the 
new  street,  and  who  has  paid  therefor,  are  re- 
cognized ;  and  the  frirther  principal  is  that 
by  the  exercise  of  the  ri^ht  of  eminent  do- 
main, no  further  property  right  can  be  acquired 
than  is  necessary  for  the  enjoyment  of  the 
public  use  to  which  the  property  condemned  is  to 
be  devoted. 

By  the  charter  of  the  City  of  New  York  it  is 
declared  that  the  Common  Council  shall  have 
the  power  to  make  such  ordinances  not  incon- 
sistent with  law  and  the  Constitution  of  this 
State  and  with  such  penalties  in  the  matters  and 
for  the  purposes  following  in  addition  to  the 
other  powers  elsewhere  specially  granted, 
amongst  others  are  specified  the  power  to  re- 
gulate the  use  of  the  streets,  highways,  rail- 
roads and  public  places  by  foot  passengers, 
animals,  vehicles,  cars  and  locomotives,  and  to 
prevent  encoachments  upon  and  obstruction 
to  the  streets,  highways,  railroads  and  public 
places,  and  to  regulate  the  cleaning  of  the 
streets,  avenues,  sidewalks  and  gutters,  and  to 
remove  ice  and  snow  from  them. 

Among  the  duties  which  have  been  imposed 
upon  the  corporation  of  the  City  of  New  York 
by  its  organic  law  is  that  of  keeping  its  streets 
free  and  suitable  for  the  passage  of  the  public 
over  each  and  every  part  thereof. 

The  question,  therefore,  is  presented  upon  the 
claim  made  by  the  plaintiff  m  this  action  as  to 
whether  the  railroad  company,  in  the  exercise 
of  the  power  conferred  upon  it,  may  use  the 
street  in  such  a  manner  as  that  the  rights  of 
abutting  owners  shall  be  ignored,  and  so  as  to 
obstruct  and  impede  and  prevent  the  use  of 
other  parts  of  the  street  in  keeping  open  their 
tracks  for  the  purposes  of  passage. 

That  they  have  no  such  right  seems  to  be 
manifest,  and  the  only  ground  which  is  advanced 
to  support  the  claim  is  the  provision  in  the 
charter  of  the  plaintiff  that  the  railroad  shall 
be  run  as  often  as  the  convenience  of  passengers 
may  require  j  and  that^  therefore,  the  grant 
confers  all  rights  over  the  street  which  are 
necessary  to  accomplish  the  purposes  specified, 
or  as  the  counsel  puts  it :  The  company  has  the 
right  to  the  use  of  so  much  of  the  street  for  the 
purpose  of  maintaining  and  operating  its  road 
as  under  all  the  circumstances  is  necessary  to 
accomplish  the  result  of  running  the  cars  as 
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often  as  the  convenience  of  passengers  may  re- 
quire, and  that  as  it  cannot  operate  the  road 
without  removing  the  snow  from  the  track, 
therefore,  by  necessary  implication  the  grant 
carries  with  it  the  right  to  remove  the  snow 
firom  the  tracts  to  other  parts  of  the  street,  and 
allow  it  to  remain  there  a  reasonable  time.  Just 
as  in  constructing  or  operating  the  road,  the 
grant  of  the  flranchise  eives  to  the  company  the 
nght  to  occupy  so  much  of  the  street  as  may  be 
necessary  temporarily  for  the  deposit  of  rails, 
string  pieces,  sleepers  and  earth  from  trenches. 

The  whole  claim,  therefore,  is  founded  upon 
the  duty  which  is  imposed  upon  the  plaintiff 
because  a  privilege  has  been  granted  to  it.  In 
view  of  the  teuot  that  it  has  the  right  to  use  the 
public  streets  of  New  York  for  the  running  of 
its  railroad,  it  has  been  required  that  is  shall 
run  its  cars  as  often  as  the  convenience  of  those 
for  whom  it  was  constructed  should  require. 
The  claim  founded  upon  this  duty  is  that  the 
plaintiff  has  a  right  to  the  use  of  the  whole  of 
the  street,  firom  curb  to  curb,  at  any  time,  and 
under  any  circumstances  which  it  may  aeem 
necessary,  to  carry  out  in  the  most  economical 
way  this  requirement  of  its  charter. 

It  is  at  once  apparent  that  no  such  claim  can 
be  sustained  fVom  this  language  of  the  grant 
If  the  railroad  company  seeks  to  exercise  such 
unusual  powers,  absolutely  subversive  of  the 
rights  of  the  public  and  of  the  abutting  owners 
upon  these  streets,  it  is  necessary  to  point  to 
some  more  specific  grant  of  power  in  its  organic 
law,  than  this  requirement  that  it  shall  afford  the 
greatest  fkcilitiee  possible  because  of  the  privi- 
leges granted. 

Conceding  that  it  cannot  operate  the  road 
without  the  removal  of  snow,  how  does  the 
necessary  implication  follow  that  it  has  the 
right  to  obstruct  every  part  of  the  street  except 
that  occupied  by  its  tracks?  Certainly  the 
necessity  of  removing  the  snow  imposes  the 
obligations  to  remove  it  from  its  tracks  and  not 
put  it  upon  other  parts  of  the  street  where  it 
becomes  an  obstruction  to  the  use  of  the  street 
by  the  other  passers-by.  As  well  might  it  claim 
that  by  implication  as  it  is  compelled  to  remove 
the  snow  it  has  the  right  to  temporarily  deposit 
the  same  in  any  pubbc  square  belonging  to  the 
city.  The  company  has  no  right  to  control  or 
use  or  in  any  manner  interfere  with  any  part  of 
the  public  street,  except  that  actually  included 
within  its  roadway.  It  has  the  right  to  operate 
a  double  track  railway  and  nothing  more,  and 
no  right  to  interfere  with  any  part  of  the  street 
not  necessary  for  the  construction  and  operation 
of  that  railway. 

The  duty  is  imposed  upon  the  defendants  to 
remove  obstructions  from  the  streets  and  to  keep 
the  streets  in  a  condition  for  travel,  and  it  is  in 
the  performance  of  this  duty  that  they  have  at- 
tempted to  regulate  the  use  of  these  machines 
which  pile  up  the  snow  upon  both  sides  of  the 
tracks,  and  prevent  the  use,  either  by  the  abut- 
ting owners  or  by  the  general  public,  of  any 
other  part  of  the  street  for  the  purpose  of  pas- 
sage or  access  to  their  own  premises. 

It  seems,  therefore,  clear  that,  as  the  grant 
which  the  plaintiff  received  from  the  city  is  to 
be  construed  most  strictly  against  it^  there  is 
not  a  scintilla  of  authority,  even  if  the  Legisla- 
ture could  grant  such  authority,  which  we  do 


not  admit,  conveyed  by  its  charter  which  in  any 
way  Justifies  the  extreme  claim  presented  in  the 
case  at  bar.  As  the  law  stands  at  present  the 
authority  which  has  been  conferred  upon  the 
plaintiff  is  a  mere  license  to  use  the  streets  of 
the  City  of  New  York  for  the  operating  of  its 
railroad,  and  the  running  of  its  cars,  and  that  is 

germitted  simply  because  such  use  has  been 
eld  to  be  consistent  with  the  public  use  to 
which  the  streets  have  been  devoted. 

The  extreme  claim  of  rights  and  ownership 
absolute  and  independent  of  the  rights  of  every 
other  citizen,  whether  abutting  owners  or  trav- 
elers, can  no  longer  be  sustained ;  and  this  com- 
pany, in  the  exercise  of  its  rights,  simply  be- 
cause it  is  more  economical  to  do  so,  cannot  be 
permitted  to  invade  the  rights  of  the  defendant 
and  of  every  abutting  owner  along  the  line  of 
the  railroad.  Even  if  the  Legislature  attempted 
to  permit  such  an  invasion  of  vested  rights  they 
are  poweriess  to  effect  the  object 

In  the  case  of  Sharp  v.  Rutland  and  Burling- 
ton R.  R.  (27  Vt,  149)  it  was  held,  and  which  has 
been  referred  to  with  approval  by  our  Court  of 
Appeals  in  the  case  of  The  People  v.  Squire  (107 
N;  v.,  593)  that  '*  the  police  power  of  the  State 
extends  to  the  protection  of  the  lives,  limbs, 
health,  comfort  and  quiet  of  all  persons  and  the 

grotection  of  all  property  within  the  State,"  and 
1  the  case  in  our  Court  of  Appeals  referred  to, 
it  was  held  that  *'the  right  to  exercise  this  power 
cannot  be  alienated,  surrendered  or  abridged 
by  the  Legislature  by  any  grant  contract  or 
delegation  whatsoever,  because  it  constitutes 
the  exercise  of  governmental  Amotions  without 
which  it  would  become  powerless  to  protect 
those  rights  which  it  was  specially  designed 
to  accomplish." 

By  contract  with  the  people  of  this  State  the 
abutting  owners  bought  certain  rights,  and 
these  rights,  it  is,  as  above  stated,  the  duty  of 
the  State  to  protect,  and  from  this  obligation  it 
cannot  discharge  itself. 

In  respect  to  the  streets  of  New  York,  this 
police  power  has  been  conferred  upon  the  cor- 
poration by  the  Legislature,  and  it  is  the  exer- 
cise of  this  power  that  is  sought  to  be  restrained 
in  this  action. 

The  imperative  dut^  thus  being  cast  upon  the 
State  to  protect^  and  in  the  performance  of  that 
duty,  having  conferred  upon  the  corporation 
the  powers  necessary  to  effectuate  its  obligation, 
strong  and  unequivocal  language,  showing  a 
change  in  the  legislative  method  of  performing 
its  obligations  are  absolutely  essential  before 
the  corporation  can  be  held  to  be  deprived  of  its 
powers.  No  Such  legislation  can  be  found, 
and  the  duty,  thei^efbre,  rests  upon  the  corpcHra- 
tion  to  see  to  it  that  the  rights  of  the  individoal 
and  the  public  in  the  use  of  the  public  streets  are 
protected. 

The  next  question  to  be  considered  is  as  to 
whether  the  ordinance  by  which  the  city  has 
attempted  to  regulate  the  use  of  the  means  of 
clearing  the  tracks  by  the  nulroad  companies  is 
valid  or  invalid.  The  main  daim  is  that  the 
power  of  regulation  conferred  upon  the  Com- 
mon Council  by  the  charter  of  the  city  cannot 
be  delegated  to  the  Mayor  as  is  attempted  to  be 
done  by  the  ordinance  in  question.  It  is  not 
necessary  to  cite  authorities  for  the  purpose  of 
showing  that  the  corporation  has  no  power  to 
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delegate  any  of  its  leziBlative  ftinctions,  and  so 
fiir  as  there  is  any  delegation  to  the  Mayor  in 
the  ordinance  in  qaesnon  of  any  legislative 
ftmction  sncdi  ordinance  may  be  void,  but  so  ftur 
as  the  ordinance  is  within  the  powers  of  the 
Common  Council  it  is  valid. 

The  Common  Conncil,  as  has  been  seen,  has 
the  right  to  regulate  the  use  of  the  streets,  high- 
ways, railroads  and  public  places  by  foot  pas- 
sengers, animals,  cars  and  locomotives,  and 
they  have,  therefore,  the  right  to  prohibit  the 
use  of  the  streets  in  any  way  which  shall  appear 
to  be  an  obstruction  to  the  general  public  or  a 
detriment  to  the  abutting  owners.  The  use  of 
Uie  snow  ploughs,  without  question^  encumbers 
the  balance  of  the  street,  deprives  the  abuttiuR 
owners  of  access  and  egress,  and  the  genem 
public  of  the  use  of  the  street  alongside  the 
roadways.  The  Common  Council  have  the 
right  to  prevent  this  abuse,  and  to  compel  the 
railroad  companies  to  cease  interfering  with 
riji^hts  of  the  abutting  owners,  especially  when 
they  exercise  a  right,  no  authority  for  which 
can  be  found  in  their  orc^anic  law.  The  Com- 
mon Council,  therefore,  had  the  right  to  pro- 
hibit the  use  of  these  snow  ploughs  and  sweep- 
ing machines,  and  they  had  also  the  right  to 
oraer  that  such  use  should  not  be  permitted  un- 
less a  license  was  granted  by  the  Mayor  so  to  do. 
So  fkr,  there  is  no  delegation  of  authority,  but 
this  is  merely  a  regulation  of  the  use,  over 
which  they  had  complete  controL 

But  it  is  said  that  a  subsequent  section  of  the 
ordinance  goes  fturther  than  this,  and  provides 
that  the  i>ermis8ion  to  use  such  snow  ploughs  or 
machines  was  to  be  determined  by  and  continue 
only  during  the  pleasure  of  the  Mayor,  and 
that,  therebv,  the  Mayor  is  to  determine  and  be 
the  sole  judge  as  to  what  way  and  how  the 
lioense  shall  oe  granted.  It  may  be  true  that 
this  part  of  the  ordinance  is  subject  to  the  criti- 
cism passed  upon  it,  but  the  balance  remains  in 
force. 

The  mere  fhct  that  a  single  section  of  an  ordi- 
nance of  this  description  is  obnoxious  to  criti- 
cism, in  no  way  invalidates  the  whole  unless  it 
is  so  intertwined  and  interwoven  with  it  that  it 
cannot  be  separated  therefirom. 

The  clause  in  question  is  entirely  separate  and 
distinctw  The  ordinance  is  perfect  without  it, 
is  definite  in  its  terms  and  susceptible  of  enforce- 
ment. It  would,  therefore,  seem  to  be  a  valid 
exercise  of  the  power  which  is  vested  in  the 
Common  Council 

It  is  claimed,  however,  that  the  requirement 
as  a  condition  precedent  to  the  obtaining  of  a 
permit  to  use  snow  ploughs  and  sweeping  ma- 
chines that  the  railroad  company  will  not  only  re- 
move ihe  snow  thrown  up  by  such  plough  or  ma- 
chine, but  also  reduce  the  snow  upon  thenlghway 
adjacent  to  the  tracks  to  such  level  as  will  make 
convenient  for  all  vehicles  the  approach  to  the 
sidewalk,  and  make  the  whole  width  of  the 
road  safe  for  travel  within  twenty-four  hours, 
is  an  unreasonable  requirement,  and,  therefore, 
the  Common  Council  have  no  power  to  make  the 
same.  The  construction  of  this  ordinance  must 
necessarily  depend  upon  the  circumstances  at- 
tending the  case.  The  fiict  that  these  sweeping 
machines  and  snow  ploughs  pile  up  snow  upon 
the  side  of  the  tracks  is  well  established  by  the 
eridence  which  is  contained  in  the  papers  be- 


fore the  Court  In  the  construction  of  this  ordi- 
nance it  would  be  impossible  for  the  Court  to 
shut  its  eyes  to  what  is  seen  in  the  public  streets 
after  every  f^l  of  snow,  and  it  is  the  regulation 
of  this  abuse  which  is  aimed  at  by  the  require- 
ment of  the  ordinance,  and  when  the  railroad 
companies  have  removed  the  snow  which  they 
have  cast  upon  the  side  of  the  street,  this  re- 
quirement will  be  fhlfilled.  It  is  impossible 
(and  impossibilities  are  never  required)  for  the 
corporation  to  determine  whether  each  particu- 
lar atom  of  snow  has  been  placed  upon  the  side 
of  the  street  off  the  streets,  or  whether  it  natu- 
rally fell  upon  the  side  of  the  street  and,  there- 
fore, they  have  adopted  the  general  regulation 
that  they  shall  reduce  the  snow  to  such  a  level 
as  will  make  it  convenient  for  all  vehicles  to  ap- 
proach the  curbstone. 

But  there  is  a  Airther  answer  to  this  proposi- 
tion. It  has  already  been  stated  that  the  cor- 
poration have  the  right  to  prohibit  the  use  of 
these  machines,  because  of  the  effect  of  their 
operation,  and  they  have  prohibited  them  ex- 
cept upon  certain  terms.  If  the  railroad  com- 
panies think  the  terms  unreasonable  they 
need  not  use  the  machines,  They  have  no  abso- 
lute riffht  to  their  use,  and  if  thev  desire  a  privi- 
lege they  must  take  the  privilege  upon  the 
terms  which  are  offered  to  them.  Simply  be- 
cause they  must  operate  their  road  and  run  cars 
as  often  as  the  convenience  of  passengers  may 
require,  gives  them  no  absolute  right  to  carry 
out  this  power  in  any  manner  in  which  they  see 
fit  The  obligation  must  be  fulfilled,  having  due 
regard  to  the  rights  of  others,  and  simply  for  the 
reason  that  snow  can  be  removed  fVom  tne  track 
more  economically  by  the  use  of  snow  ploughs, 
gives  them  no  right  to  the  use  of  such  instru- 
ments, invading  as  they  do,  the  contract  rights 
of  others.— TAc  Daily  Register. 


NEW  YORK  SUPREME  COURT, 

SPECIAL  TERM. 

In  Wetmore  v.  New  York  Institution  for  the 
Blind  et  al.  the  following  points  were  decided : 

Under  a  general  residuary  clause  in  a  will 
lapsed  legacies  fall  into  the  residue  and  pass  to 
t^e  residuary  legatees. 

The  only  exception  to  the  rule  is  when  the 
words  used  in  the  will  expressly  show  an  inten- 
tion on  the  part  of  the  testator  to  exclude  such 
portions  of  nis  estate  as  are  mentioned  in  any 
of  the  other  clauses  of  the  will  firom  falling  into 
his  general  residue. 

A  misnomer  or  misdescription  of  a  legatee  in 
a  will  does  not  invalidate  the  provision,  if  either 
ftom  the  will  itself  or  other  evidence  the  object 
of  the  testator's  bounty  can  be  ascertained,  and 
to  identify  a  particular  corporation  as  the  one 
intended  where  a  name  other  than  the  corporate 
name  is  used  the  identity  mav  be  proved  by  paroL 

Where  a  bequest  is  made  to  a  corporation, 
and  there  are  two  corporations,  neither  of  which 
can  claim  under  the  precise  name  used  by  the 
testator,  it  is  for  the  Court  to  determine  which 
of  the  two  is  best  or  more  nearly  described  by 
the  name. 

Where  the  designation  of  a  beneficiary  under 
a  trust  in  a  will  is  indefinite  and  uncertain  the 
trust  is  void. 
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THE  COURTS. 


Supreme  Court  of  the  District  of  Ckilambia* 
IN  EQUITY.— New  Suite. 

Anffuit?. 
11286.  Lillian   Benton   v.  Henry   Benton.     For  divorce. 
Com.  sol.,  F.  T.  Browning. 

11286.  WiUiam  H.  Wlxley,  aUeged  lunatic.  Upon  petition 
of  Levi  H.  Beynon  for  appointment  of  committee.    Com. 

•  toL,  B.  A.  Lockwood. 

Augusts. 

11287.  James  B.  Clarke  et  al.  v.  Bobert  Waldron  and  wifo 
etal.    TO  enforce  n^echanic's  lien.    Com.  sol.,  John  Ridont. 

Augusts. 

11288.  Mary  F.  Tyler  v.  William  E.  Tyler.  Fdr  divorce. 
Com.  soL,  L.  C.  Williamson. 

11289.  James  F.  Barbour  ▼,  Albert  Mcintosh  et  al.  Credi- 
tor's bill.    Com.  sols.,  Gamett  and  Mackall. 

11290.  Eustace  E.  O'Brien  y.  Lucy  M.  O'Brien.  For  di- 
vorce.   Com.  sol.,  J.  G.  Bigelow. 

11291.  Horace  8.  Cummings  v.  John  L.  Bartlett  et  al.  Com. 
sol.,  R.  Hsgner. 

CmOUrr  court.— New  Suite  at  Law. 

August?. 

28864.  Nathan  Stedman  v.  The  'Columbia  Brick  Co.  Ac- 
count, |460.    Plflb  attys,  Johnson  and  Nordlinder. 

28866.  George  M.  A  H.  W.  Oflhtt  v.  Miss  Osceola  Rainey. 
Judgment  of  Justice  Davis,  |97.70. 

28866.  John  Maury  Dove  v.  Jacob  8.  Duvall.  Account, 
$283.16.    Plflh  aUy,  U.  Carrington. 

Augusts. 

28867.  Samuel  Carson  et  al.  v.  Augustus  Davis,  Jr.  Note, 
$167.14.    Plflh  attys,  Newton  &  Lavender. 

Augusts. 

28868.  Eunice  Hassaurek  v.  Katharine  Chase.  Account, 
|B00.    PUA  atty,  R.  D.  Mussey. 


£egal  Notires. 


Rule  Of  Court. 

RuLB  20.  *  *  *  *  Hereqfter  aU  noUoet  which  relate  to 
proeeedingB  in  the  Supreme  Court  of  the  Dietrict  of  Columbia, 
the  publie<Uion  of  which  ie  required  by  law  or  by  rulee  of 
Oourt,  or  by  any  order  of  Oaw\  ehaiX  be  ^pubUehed  yn  Thb 
Washinoton  Law  Rbporteb,  auHng  the  tkme  req;uAred  by 
laWf  vn  addition  to  any  other  papers  which  may  be  epeoially 
ordered  or  which  may  be  e^ee&d  by  the  parties 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  ftom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  P.  H.  Sheridan,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  18th  day  of  August 
next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  our  hands  this  18th  day  of  August,  1888. 


83 


IRENE  RUCKER  SHERIDAN.  Bx'x, 
BHCHAEL  V.  SHERIDAN,  Ex'r, 
UNDBN  KENT,  Ex'r, 

1712Nst.  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
■  Mary  EnoHth,  Guardian,) 

V.  VBq.  No.  11271. 

Mtry  Elizabeth  Quill  ettl.j 
Mary  English,  Trustee,  having  reported  to  the  Court  that 
she  has  sold  the  property  described  in  these  proceedings,  to 
wit:  Lot  numbered  four  (4),  in  square  numbered  five  nun- 
dred  and  eighty-five  (565),  to  Eliza  Quill,  at  private  sale, 
for  $2,000.00.  it  iB,  thereupon,  this  6th  day  of  August,  A.  D. 
1888,  ordered,  adjudged  and  decreed  that  said  sale  he  ratified 
and  confirmed,  unless  cause  to  the  contrary  be  shown  on  or 
before  the  6th  day  of  September,  A.  D.  1888. 

WM.  M.  MERRICK,  A.  J. 
A  true  copy.    Test:  R.  J.  Mrios,  Clerk. 

88  By  L.  P.  Williams,  Ass't  Clerk. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
August  ISth,  1S88. 

In  the  matter  of  the  Estate  of  Lindsay  Mvat,  late  of  the 
District  of  Columbia,  dect^ased. 

Application  for  the  Probate  of  the  last  WOl  and  TMtament 
and  for  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased, has  this  day  been  made  by  l^miiam  H.  A.  Wormley 
and  John  F.  Cook.  ,     ^, 

AU  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  7th  day  of  September  next  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  uie  WAshxhotok  Law  Rbpobtbe  previoas 
to  the  said  day.  

By  theuourt.  WM.  M.  MERRIOK,  Justice. 

Test:  DORSET  CLAGETT,  Register  of  Wills. 

88    No.  8163.    Ad.  D.  14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  bastneas. 

August  13th.  1888. 

In  the  matter  of  the  Estate  of  Elizabeth  MacLeod,  late  of  the 
District  of  Columbia,  deceased. 

ApplicaUon  for  the  Probate  of  the  last  WiU  and  Testament 
and  for  Letters  Testamentary  on  the  Bbtate  of  the  said  de- 
ceased, has  this  day  been  made  by  Norman  8.  Bestor  and 
Orson  H.  Bestor. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  7th  day  of  September  next  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washinotom  Law  Rbpobtkr  previooi  to 
the  mid  day. 

By  the  Court.  WM.  M.  MERRICK,  JusUoe. 

Test :  DORSET  CLAGETT,  Register  of  Wills. 

88    No.  8187.    Ad.D.  18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

August  8th,  1888. 

In  the  case  of  Frederick  W.  Pratt,  Executor  of  Lewis 
Brown,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  Tth  day  of  Sef^ 
tember,  A.  D.  1888,  at  11  o^clock  a.  m..  for  making  pMonent  and 
distribution  under  the  Court's  direction  and  controi,fdiai  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  m 
person  or  by  agent  or  attorney  duly  authorized^  with  thoir 
claims  against  the  estate  properly  vouched ;  otlierwise  the 
Executor  will  take  the  benefit  of  the  law  aninst  them. 

Provided  a  copy  of  this  order  be  published  onoe  a  week  foe 
three  weeks  in  the  Washington  Law  Rbpobtbb  previous 
to  the  said  day. 

Test:  DORSET  CLAGETTT,  Register  of  WIHs. 

83    No.  2742.    Ad.  D.  18.    A.  A.  Brooke,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

August  lOUi,  1888. 

In  the  case  of  Lewis  C.  Reinburg,  Administrator  c  t.  a.  of 
Sarah  A.  L.  Barnes  (nee  Martin),  deceased,  the  Administrator  o. 
t  a.  aforesaid  has,  with  the  approval  of  the  Court,  appointed 
Friday,  the  7th  day  of  September,  A.  D.  1888,  at  11  o'cloi^  a. 
m.,  for  making  payment  and  distribution  under  the  Court^ 
direction  and  control:  when  and  where  all  creditors  and 

Sersons  entitled  to  distributive  shares  (or  legacies)  or  a  resl- 
ne  are  hereby  notified  to  attend,  in  person  or  by  agent  or 
attorney  duly  authorized,  with  their  daimsagainst  theeitate 
properly  vouched ;  otherwise  the  Administrator  c.  t.  a.  wiu 
Ukke  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  pu  blished  once  a;weeklte 
three  weeks  in  the  Washington  Law  Rbpobtbi  previoas 
to  the  said  day. 

Test :  DORSET  CLAGETT,  Register  of  Wills. 

88    No.  2756.    Ad.  D.  18.    N.  Dnmont,  Proctor. 
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Cegol  iN^otites. 


THIS  IS  TO  GIVE  NOTICE. 

T1i«i  the  Bobecriber,  of  the  District  of  Oolambia,  hath 
obtained  ftom  the  Supreme  Court  of  the  District  of  Ck>lambia, 
holding  a  Special  Term  for  Orphans*  Ooort  businesflL  Letters 
of  Administration  on  the  personal  estate  of  Mary  A.  Taylor, 
late  of  the  District  of  Oolombia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vooohers  there- 
of; to  the  snbacriber,  on  or  before  the  20th  day  of  July 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  90th  day  of  July.  1888. 

O.  bTwiLLOOX.  Adm»r, 
202S  R  St.  n.  w.,  Washington  City. 

tt    No.  8142    Ad.D.14. 

THIS  18  TO  GIVE  NOTICE. 

That  the  snbscrlbera,  of  the  District  of  Columbia,  have  ob- 
tafaied  firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  iSarm  for  Orphans*  Court  business.  Letters 
of  Admininration  on  the  personal  estate  of  Jsmet  Keith 
EAsards,  late  of  the  District  of  Columbia,  deceased. 

AH  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscribers,  on  or  before  the  8d  day  of  August 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  8d  day  of  August,  1888. 
SARAH  M.^DWARDS,  Adm*x. 
OBOROE  B.  EDWARDS,  Adm»r. 

918  Rhode  Island  av.  n.  w. 

S2   Bdwards  A  Barnard,  Proctors. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  28d  day  of  July,  1888. 
I  H.  Crumpten) 

VNo.  11209.    Bq.  Docket  28. 


On  motion  of  the  plaintiff;  bv  Mr.  R.  White,  his  solicitor, 
ft  is  ordered  that  the  defendant,  Maggie  Crumpten.  cause 
her  appearance  to  be  entered  herein  on  or  before  the  first 
mle-day  occurring  forty  days  after  this  day :  otherwise  the 
caose  wiD  be  proceeded  with  as  in  case  of  demult. 

The  object  of  this  suit  is  divorce  from  the  bonds  of  matri- 
moiur  on  the  grounds  of  wQlAil  desertion  of  the  plaintiff'  by 
the  defendant  for  the  uninterrupted  period  of  two  years  and 
adultery  of  the  said  defendant. 

By  the  Court.  B.  F.  BINGHAM.  Justice,  Ac. 

A  true  copy.    Test:  R.  J.  Muoe,  Clerk,  &c. 

80  By  M.  A.  Cuiif  or,  Asst  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business, 

July  aoth,  1888. 

In  the  case  of  Bei^amin  P.  Rittenhouse,  Executor  of 
J.  Kennsy,  dece&sed,   the  Executor  aforesaid    has. 


trol;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched,  otherwise  the  Executor  will  take  the  benefit  of  the 
law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washxhoton  Law  Rbpobtkb  previous  to 
the  said  day. 

Test :  DORSET  CLAOETT,  Register  of  Wills. 

81    No.  2660.    Ad.  D.  13.    Gordon  &  Oordon,  Proctors. 


M  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  for  Orphans'  Court  Business. 

In  Be  Estate  of  Albert  B.  Baker,  deceased. 

Upon  oonsideration  of  the  above  petition,  it  is,  by  the 
Oofurt  this  20th  day  of  July,  A  D.  1888,  ordered  that  noUce  of 
the  above  application,  in  the  usual  form,  to  the  next  of  kin 
of  the  decedent  to  show  cause,  if  any,  why  the  same  should 
not  be  granted,  be  published  in  the  WASHiNoroif  Law  Rb- 
poBm  once  a  week  for  three  successive  weeks  before  VSri- 
dav,  the  17th  day  of  Auaust.  A.  D.  1888,  to  which  day  at  11 
o'clock  a.  nu,  the  case  is  hereby  continued. 

A.  B.  HAGNER. 

A  true  copy.    Test :  DORSET  CLAGETT. 

Register  of  Wills. 

80  Fred.  W.  Jones,  Proctor. 


£egal  Kotius. 


Ml  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Patrick  O'Dea  «t  al.     ) 

V.  }  In  Equity  No.  11087.    Docket  28. 

Mary  O'Dea  Brown  et  al. ) 


lot 4,  square  719, to T.  C.  Murray,  for  4366,  it  is.  this  Slst £yof 
Ju^,  1888,  ordered  that  said  sale  be,  and  it  is  hereby,  ratified 
and  confirmed,  unless  cause  to  the  contrary  be  shown  on  or 
before  September  1, 1888. 

Provided  that  a  copy  of  this  order  be  published  once  a  week 
for  the  three  successive  weeks  next  preceding  said  date  in 
the  Washikgtok  Law  Rbpobtbr. 

By  the  Court.  E.  F.  BINGHAM,  Chief  Justice. 

A  true  copy.    Test :  R.  J.  Mmos,  Clerk. 

32  By  L.  P.  WnxiAMS,  Asst  Clerk. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Lester  A.  Bartlett, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  4th  day  of  August 
next ;  they  may  otherwise  by  law  be  excluded  flrom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  4th  day  of  August,  1888. 
82  CHAS.  LYMAN,  Adm'r. 


THIS  IS  TO  GIVE  NOTICE 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  ot 
Columbia,  holding  a  Special  Term  for  Orphans*  Court  busi- 
ness. Letters  Testamentary  on  the  personal  estate  of  Rebecca 
J.  Athby  MacAllltter,  late  of  the  District  of  Columbia,  deceased. 

An  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  vrith  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  August 
next:  they  may  otherwise  by  law  be  excluded  firom  all  bene- 
fit of  the  said  estate. 


(Hven  under  my  hand  this  7th  day  of  August, 
82  JOHN  F.  MaoALLISTER,  921 


921  F  St.  n.  w. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  firom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  SalUe  S. 
Galther,  late  of  the  District  of  Columbia,  deceased. 

All  persons  bavins  claims  against  tne  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  18th  day  of  July 
next;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  our  bands  this  18th  day  of  July,  1888. 

HENRY  E.  KALUSOWSKI, 
ABERT  M.  READ, 

81    No. 8187    Ad.D.14  Executors. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Spedal  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Emellne  Clarke, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  3d  day  of  August 
next;  they  may  otherwise  by  law  be  exduded  firom  all 
benefit  of  the  sidd  estate. 
'    Given  under  my  hand  this  8d  day  of  August.  1888. 

JOHN  E.  LEMMON.  Bx*r,  802  N.  T.  ave.  n.  w. 
38    No.  8181.    Ad.D.14.    D.  E.  Cahill,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fh>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  George  W.  Seaver, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  August 
next ;  they  may  otherwise  by  law  be  excluded  ttom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  August.  1888. 

NELLIE  8.  SEAVER,  Adm%  1229N. T. ave.  n.  w. 
88    No.  8188.    Ad.D.14.  * 
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THIS  la  TO  GIVB  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  flrom  the  Snpreme  Ck>art  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  of  Administration  on  the  personal  estate  of  Quit- 
Mppt  Motsa,  late  of  Stockton,  New  Jersey,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  July  next ; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate, 


Given  under  my  hand  this  28th  day  of  July,  1888. 

81  DORSBY  CLAQETT,  Register  of  Wills,  D.  O. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Laura  V.  CowlInQ  et  at.  ] 


:! 


No.  10961.    Docket  27. 


Blanche  Cowling  et  al. 

The  Trustees  herein,  Chapin  Brown  and  Andrew  B.  Dnvall 
having  reported  the  sale  ofthe  real  estate  in  the  proceedings 
mentionea,  viz.,  lot  2  and  part  of  lot  1  in  square  252,  in  City 
of  Washington,  D.  C,  contaning  602a>^  sq.  feet  at  S4.1D  per 
sq.  feet,  amounting  to  |24,684.06  to  Walter  C.  Johnson,  it  is. 
by  the  Court,  this  81st  day  of  July,  A.  D.  1888,  ordered  that 
said  isale  be  finally  ratified  and  confirmed,  unless  cause  to 
the  contrary  be  shown  on  or  before  the  4th  day  of  September 
next. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Rbportbb  once  a  week  for  three  suooeesive 
weeks  before  said  last  mentioned  date. 

E.  F.  BINGHAM,  Chief  Justice. 

A  true  copy.    Test:  R.  J.  Mbiqs,  Clerk. 

82  By  L.  P.  Williams,  Ass*t  Clerk. 


IHia  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained flrom  the  Supreme  Court  of  the  District  of  tk>lumbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Christina  Bremer, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  tne  8d  day  of  August  next : 
they  may  otherwise  by  law  be  excluded  Arom  all  oenefit  of 
the  said  estate. 
.    Given  under  my  hand  this  8d  day  of  August.  1888. 

JOHN  A.  SPROBSSER,  Ex'r,  206k  F  st.  n.  w. 

82    No.  8160.    Ad.  D.  14.    Simon  Wolf,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
August  8d,  1888. 

In  the  case  of  William  W.  Roberts,  Executor  of  Richard 
Roberts,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  81st  day  of 
August,  A.  D.  1888,  at  11  oxlock  a.  m.,  for  making  payment 
and  distribution  under  the  Cqurt*s  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue  are  hereby  notified 
to  attend  in  person  or  oy  agent  or  attorney  dulv  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Executor  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copv  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test :  DORSET  CLAOETT,  Register  of  WUls. 

82    No.  2872.    Ad.  D.  18.   McPherson  A  Carlisle,  Proctors. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

August  8d,  1888, 

In  the  matter  of  the  Estate  of  Robert  Rett,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  d.  b.  n.  on  the 
Estate  of  the  said  deceased  has  this  day  been  made  by  Wm. 
H.  Marbury,  of  Alexandria,  Va. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  24th  day  of  August  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  d.  b.  n. 
on  the  Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rbportbb  previous  to 
the  said  day. 

By  the  Court.  E.  F.  BINGHAM,  Chief  Justice. 

Test :  DORSEY  CLAQETT,  Register  of  Wills. 

John  Qoode  and  WilliB  B.  Smith,  i^roctors. 

82    No.  6616.    Old  Series. 


£egal  Notices. 


THIS  IS  TO  GIVE  NOTICE 

That  the  subscribers,  of  the  District  of  Colombia,  have 
obtained  fVom  the  Stipreiue  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  bustnesa. 
Letters  Testamentary  on  the  personal  estate  of  EHzabelk  N. 
Mullikin.  late  ofthe  District  of  Columbia,  deceased. 

All  persons  havinfir  claims  SRainst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vonohers  there- 
of, to  the  subscriber,  on  or  before  the  24th  day  of  July  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  our  hands  this  24th  day  of  July,  1888. 
— ITINEr 


81    No.  8164.    Ad.  D.  14 


BENJAMIN  H.  8TINEMETZ, 
JOHN  H.  OLCOTT. 


EzecntOTB. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  l^rm  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Louisa  Harrison 
Chew,  iate  of  the  District  of  Columbia,  deceased. 

AU  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  July 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estote. 

Given  under  my  hand  this  27th  day  of  July.  1888. 

ROBERT  S.  CHEW,  Adm^r ,  Riggs  &  Co. 

81    Wm.  O  Johnson,  Proctor. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  frt>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Emma  ChoM, 
late  of  the  District  of  Columbia,  decessed. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  27th  day  of  July  next: 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  27th  day  of  July,  1888. 

MABY  E.  HUSSEY7Adm*x,  1208  H  st.  n.  w. 

81    Frank  T.  Browning,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  26th  day  of  July,  IMS. 


John  L  Maffltt 
Emma  H.  Maffltt  «t  al. 


INo. 


11167.    Equity  Docket  28. 


On  motion  of  the  plaintiff,  by  Mr.  A.  M.  HoBlair,  his 
solicitor,  it  is  ordered  that  the  defendants,  Mary  R.  Msflit, 
Clarence  D.  Maffltt  and  Robert  S.  Maffltt,  Caroline  D,  Mtffltt.  At- 


frsd  m:  Maffltt,  KatherineL.  Maffltt.  Jolin  M.  Wrtaht.  Jotluii  6. 
Wright.  Mary  A.  Wright,  Thomas  H.  Wright  and  Caroline  L.  Wright, 
cause  their  appearance  to  be  entered  herein  on  or  before  the 


first  rule-day  occurring  forty  days  after  this  day :  otherwise  • 

the  cause  will  be  proceeded  with  as  in  case  of  defkult 
The  object  of  this  suit  Is  to  make^partition  by  sale  of  lot  19, 

square  285,  in  the  city  of  Washington,  Districft  of  Columbia, 

the  same  behig  No.  1214  K  St.,  nTw. 
By  the  Court.  E.  F.  BINGHAM,  Chief  Justice,  Ac 

A  true  copy.    Test :  R.  J.  Mmos,  Clerk,  Ac 

81  By  W.  E.  Williams,  Ass*t  Cleik. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


Freeman  Grant  Thompson 
MaudW.  Flnleyet 


ipson) 
al.    ) 


Equity.    No  11179. 


Upon  consideration  of  the  report  of  Gtoorge  E.  Emmons, 
trustee,  ofthe  sale  of  all  of  lot  12  in  square  numbered  761, 
except  the  west  eight  feet  ftont  by  the  depth  thereof,  ss  par- 
ticularly described  in  these  prooeedings.  to  John  M.  Norra, 
at  private  sale  for  the  sum  of  seventy-five  hundred  doUszs 
cash,  it  i^  this  8l8t  dav  of  July,  1888,  by  the  Court,  ordered 
that  said  sale  be  ratified  and  confirmed,  nnlesi  cause  to 
the  contrary  thereof  be  shown  -on  or  before  the  first  day  o* 
September,  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
iNQTON  Law  Rbpobtbb  once  a  week  for  three  snccsBsive 
weeks  before  the  first  day  of  September,  1888. 

B.  F.  BINGHAM,  Chief  Justice. 

A  true  copy.    Test :  R.  J.  Mnos,  Qerk.        ,   ^ 

81  By  W.  B.  WiLUAMS,  Ass*t  aeik. 
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THIS  18  TO  GIVE  NOTICE. 

That  the  sabscriber,  of  the  District  of  Columbia,  hath 
<d>tained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  peiBonai  estate  of  Alexander  Y.  P.  Oar- 
■ett,  late  of  the  District  of  Columbia,  deceased. 

All  persons  haying  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  20th  day  of  July 
next;  they  may  otherwise  by  law  be  excluded  fh>m  aU  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  July,  1888. 

HENRY  ^OSE  OARNETT,  Ex»r. 

80   No.  815ft.    Ad.  D.  14. 


THIS  18  TO  GIVE  NOTICE, 

Thai  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  finom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  Testamentary  on  the  personal  estate  of  Benjamin  H. 
KePer,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  July  next ; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  mv  hand  this  18th  day  of  July,  1888. 
CATHARINE  ANN  KELLER,  Ex*x,  1218  28th  st.  n.  w. 

80   No.  8144.    Ad.  D.  14.    S.  A.  Cox,  Proctor. 

THT8  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tahied  fh>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  Busineffl,  Letters 
of  Admmisdation  on  the  personal  estate  of  Joseph  B.  Cecil, 
late  of  the  District  of  Columbia,  deceased. 

All  penons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  samn,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  17th  day  of  July 
next ;  they  may  otherwise  by  law  be  excluded  flrom  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  17th  day  of  July,  1888. 

EDWIN  H.  HARNER,  Adfm^r,  1018  25th  st.  n.  w. 

80  N0.81W.    Ad.  D.  14.    Wm.  T.  BaUey,  Proctor. 

tSm  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Daniel  McMahon, 
hite  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
iiereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  13th  day  of  Julv 
next*  they  mav  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  13th  day  of  July,  1888. 

MARY  MoMAHON,  Adm*x,  Anacostia  P.  O.,  D.  C. 

30   No.  8138.    Ad.  D.  14.    J.  C.  De  Putron,  Proctor. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  have  ob- 
ieined  ttom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administoation  on  the  personal  estate  of  Peter  Mclntyre, 
late  of  the  District  ol  Columbia  deceased. 

AU  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
<«;  to  the  subscriber,  on  or  before  the  14th  day  of  July 
next;  they  may  oUierwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  14th  day  of  July,  1888. 

X    KSTER  BEATRICE  DUFFY,  Adm'x, 

Providence  Hospital. 

30  No.  8135.    Ad.  D.  14.    C.  C.  Lancaster,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Ida  Forrest  et  al.        ) 

V.  >  No.  11065.    In  Equity. 

Abraham  F.  KendIck  et  al.  ) 
It  is,  this  25th  day  of  July,  A.  D.  1888,  ordered  that  the  sale 
reported  by  the  trustee  in  the  above  entitled  cause  in  his  re- 
P(Ht  filed  herein,  be  and  the  same  is  hereby  ratified  and  con- 
firmed, unless  cause  to  the  contrary  be  shown  on  or  before 
the  4th  day  of  September,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
QvoToif  Law  Rsporteb  once  a  week  for  three  successive 
weeks  before  said  last-mentioned  day. 
By  the  Court.  B.  F.  BINGHAM,  Chief  Justice. 

A  true  copy.    Test :      '  R.  J.  Mmos,  Clerk. 

30  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

July  aoth,  1888. 

In  the  case  of  Sarah  J.  Kennedy,  Administratrix  c.  t.  a.  of 
Joseph  C.  0,  Kennedy,  deceased,  the  Administratrix  c.  t.  a.  afore- 
said has,  with  the  approval  of  the  Court,  appointed  Fridav, 
the  17th  day  of  August.  A.  D.  1888,  at  11  o'clock  a.  m.,  for  mak- 
ing payment  and  distribntion  under  the  Court's  direction  and 
control,  when  and  where  aU  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  hy  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Administratrix  c.  t.  a.  will  take  the 
benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rbpobtsb  previous 
to  the  said  day. 

Test :  DORSEY  CLAGETT,  Register  of  Wills. 

30    No.  2791.    Ad.  D.  13.    Cams!  &  Miller,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

July  20th,  1888. 

In  the  matter  of  the  Estate  of  Benlgne  Pargny  Becker,  late 
of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  of  Administration  c.  t.  a.  on  the  estate  of 
the  said  deceased  has  this  day  been  made  by  Victor  Becker. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  17th  day  of  August  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  of  Administration  c  t. 
a.  on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rbportbb  and  in  the 
Evening  Star  previous  to  the  said  day. 

By  the  Comrt.  A.  B.  HAQN'ER,  Justice. 

Test :  DORSEY  CLAGETr,  Register  of  Wills. 

80    No.  8162.    Ad.  D.  14. 


IN  THE  SUPREME  COURT  OF  TH^DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

July  20th,  1888. 

In  the  matter  of  the  Estate  of  James  C.  Reed,  late  of  U.  S. 
Army,  stationed  at  Washington,  D.  C,  deceased. 

Application  for  Letters  ot  Administration  on  the  Estate  of 
the  said  deceased,  not  already  administered,  has  this  day 
been  made  by  Patrick  H.  Lynch,  of  Bristoe,  Prince  William 
Co.,  Va. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  17th  day  of  August  next,  at  10  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
Estate  of  the  said  deceased,  not  already  administered,  should 
should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 


to  the  said  day. 
By  the  Court. 
80       Test: 


A.  B.  HAGNBR,  JusUce. 
DORSEY  CLAGETT,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

June  20th,  1888. 

In  the  matter  of  the  last  WUl  of  Elizt  A.  Offutt,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probateof  the  last  Will  and  Testament 
and  tbr  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased has  this  day  been  made  by  Richard  P.  Jackson,  named 
as  Executor. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  10th  day  of  AURUst,  1888,  next,  at  1 
o'clock  p.  m.,  to  show  cause  why  the  sadd  Will  should  not  be 
proved  and  admitted  to  Probate  and  Letters  Testamentanr 
on  the  Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  law  Rbportbr  previous 
to  the  said  day. 

By  the  Court.  ^JL^^?3??^  J^/S®* 

Test :  DORSEY  CLAGETT.  Register  of  Wills. 

80   J.  J.  Waters,  Proctor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  A  Special  Term  for  Orphans*  Conrt  Bosinees. 

Joly  aoUi,  1888. 

In  the  CMC  of  Ada  G.  Adams,  Administratrix  of  Crawford  C. 
A4anit,deoeased,  the  Administratrix  aforesaid  has,  with  the  ap- 
proval of  the  Court,  appointed  Friday,  the  10th  day  of  AngiiK, 
A.  D.  1888,  at  11  o'clock  a.  m.,  for  mating  payment  and  durtxi- 
butlon,  under  the  Oourt*s  mrection  and  control,  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in  per- 
son or  oy  agent  or  attomev  duly  authorized,  with  their  dslms 
against  the  estate  nroperly  vouched :  otherwise  the  Admin- 
istratrix will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  m  the  Washimoton  Law  Rsportbb  previous  to 


the  said  day. 
l^et: 
80    No.  2669. 


DOB8EY  CLAGETT,  Begister  of  Wills. 
Ad.  D.  18.    James  F.  Hood,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

July  a4th,  1888. 

In  the  matter  of  the  Estate  of  Charles  Homlller,  late  of  Wash- 
ington. D.  C,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the  said 
deceased  has  this  day  been  made  by  James  H.  Taylor. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  17th  day  of  August  next,  at  12  o*clock 
m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washin oton  Law  RspoBTBa  previous 
to  the  said  day. 

By  the  Court.    EDWARD  F.  BINGHAM,  Chief  Justice. 

80       Test :  DORSET  gLAGETT,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


James  Ray 
A.8.Carteretal. 


•Equity  No.  10628. 


Jackson  H.  Ralston  and  David  D.  Stone,  the  trustees 
appointed  herein,  having  reported  the  sale  of  the  twenty 
four  feet  fh>nt  by  the  depth  of  lot  nine  (9)  in  square  eighty- 
one  (81),  Ijring  next  north  of  the  south  twenty-four  feet  of 
said  lot,  and  being  in  Washington,  D.  C,  to  Anderson  W. 
Shields  for  the  sum  of  $1,300,  itls,  this  21st  day  of  July;  A.  D. 
1888,  ordered  that  said  sale  be  finally  ratified  and  confirmed, 
unless  cause  to  the  contrary  be  shown  on  or  before  the  Ust 
dav  of  Auflnist,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  snooessive  weeks  in  the  Washington  Law  Rb- 
POBTBB  before  said  21st  day  of  August,  A.  D.  1888. 

E.  F.  BINGHAM,  Chief  Justice. 

A  true  copy.    Test :  R.  J.  Mmos,  Clerk. 

80  By  M.  A.  Clancy,  Ass*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

July  28, 1888. 

In  the  matter  of  the  Estate  of  Almlrt  W .  Powell,  Ute  of  the 
City  of  Washington,  D.  C,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  Estate  of  the  sidd  de- 
ceased has  this  day  been  made  by  Ctoorge  W.  Brown,  of 
Washington,  D.  C. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  17th  day  of  August  next  at  11  o'clock 
a.  m.,  to  show  cause  whv  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Ertate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washinoton  Law  Rbpobtbb  previous 
to  the  aaid  day. 

By  the  Court.  E.  F.  BINGHAM,  Chief  Justice. 

Test :  DORSET  CLAGETT,  Register  of  WUls.     I 

80    No.  8160.    Ad.  D.  14.    Henry  Wise  Gamett,  Proctor.       | 
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PE  UW  REPORTER  CO.  be^  to  an. 
nounoe  to  the  profession  that  the  fol- 
lowing of  its  series  of  legal  fbrms  are  now 
complete  and  can  be  obtained  at  the  offloe 
of  the  Company,  603  B  Street: 


24 


Deed  in  Fee, 

Deed  of  Trusty 

Quit  Olaim  Deed, 

Trostee's  Deed, 

Coart  Trustee's  Deed,  .    .    . 

Receipt, 

RentKeoeipt, 

Promissory  Note. 

Deed  of  Trust  Note, .... 

Declaration :  Common  Counts, 

**  General,    .    .    . 

Stock  Transfer, 

Acknowledgment:  With  Wife, 

Clerk'B  Cermcaie, 
Acknowledgment:  Single, 

Clerk^a  Certificate^ 

Acknowledgment:  With  Wife, 

"  Single,.    . 

Notice  of  Trial, 

Note  of  Issue, 

Release :  Short  Form,  .  .  . 
Undertaking  for  App.  to  G.  T. 


1 

l| 

5c 

50c 

5 

50 

5 

50 

5 

50 

5 

60 

1 

6 

1 

6 

1 

6 

1 

6 

3 

25 

5 

50 

2 

10 

8 

25 

3 

25 

3 

25 

3 

2a 

2 

10 

2 

10 

3 

25 

2 

10 

3.50 

3.50 

3.50 

3.50 

40 

40 

40 

40 

1.75 

3.50 

75 

1.75 

1.75 

L75 

1.75 

75 

75 

1.75 

75 


Tbtse  Forms  tn  eiAmlned  Mnd  pMSsed  on  by  s  committet  of 
leading  members  of  Uie  Bw,  are  buidsomely  printed  on  Cnne  Bros. 
Linen  Hper,  witb  red  marginMl  lines,  Mre  of  uniform  kiid  sixes,  luf 
on  the  whole  oonstitate  the  Anest  set  of  legul  fbrms  ever  issued  in 
the  District.  Msny  other  forms  sre  in  course  ofprodoetion,  tt  being 
the  intsntion  of  the  Compsny  to  publish  s  complete  set  oflswhUnks. 


The  Law  Reporter  Co.'s 
BGGKSHDIJOB 

Printing  Deft 

is  complete  in  every  partioular  for  the 

prompt  and  correct  filling  of  orders 

for  aXL  kinds  of  Printing  at 

reasonable  rates. 


BNGRAVENG 

on  Oopper  and  Steel  executed  in  the  beet 
style  of  the  art 


POSTAL   A2n>    TELBPHONB 

Orders  receive  attention  at  once.    Bsti- 

mates  cheerfiilly  ftumished. 


W.  F.  ROBERTS,  Supt, 
Telephone  249-6.  603  E  STREET. 


Digitized  by 


Google        I 


Vol.  XVI. 


THE  WASHINGTON  LAW  REPORTER. 


535 


%ttonie|!9  at  tarn. 


WASHINGTON,  D.  O. 


A  BBBT,  WILLIAM  STONE, 


406  Fifth  si.  n.  w. 


nELL,  W.  PBIBCE, 


Qmntel  in  PatmU  Cbvaos  626  F  St.  n.  w. 


B 


LAIB,  JOHN  8., 


1^0  F  St.  n.  w. 


D' 


lUMONT,  N., 


829  F  St.  n.  w. 


E 


DWABDS  St  BARNARD, 


500  5th  St.  n.  w. 


M 


ACKET,  FRANKLIN  H., 


505  D  St.  n.  w. 


S' 


A7ILLB,  JAMBB  H., 


1410  F  St.  n.  w. 


M 


CALIFORNIA. 

CCALUSTER,  WARD,  Jb., 

430  Montgomery  St.,  San  Franciaoo. 


D 


COLORADO. 


(UNN,  GEORGE, 


Denver. 


GEORGIA. 

HARBICON  A  GILBERT. 
Gate  City  Bank  BuUding,  Atianta. 


KANSAS. 
rvOUGLASS,  GEORGE  L., 


Wichita. 


MINNESOTA. 
TTEATH,  HARTWELL  P., 


St.  Panl. 


NEBRASKA. 

OFFUTT,  CHARLES, 
Pazton  Building,  Omaha. 


W 


ING,  GEORGE  C, 


OHIO. 
88  Boclid  Ave.,  Room  8,  Cleyeland. 


JOHN    H.   TOORHEBS, 

ATTORNEY   AT    liAW, 
Solicitor  of  Patentg  and  Connsel  in  Patent  Cases. 

PRACnOBB  BEFORE  THE 

Grneral  Land  Office  and  Court  of  Claims. 
81  OoudBldg^  cor.  9ih&F8t8^  Washington,  D.  a     7 


jSELiBttliantonB. 


National  UnlTersity  l^ainr  Scliool. 

Prbb't,  Hon.  ARTHUR  BiAC  ARTHUR, 
Late  Aasociate  Justice  Supreme  Coort  District  of  Columbia 
LECrURERS: 
HoH.  SAM'L  F.  MILLER, 
Associate  Justice  Supreme  Court  U.  S. 
International  Law. 
Hon.  W.  B.  W£3B. 
Federal  Jurisprudence  and  Practice. 
H.  O.  CLAUGHTON,  Esq. 
Common  Law  Pleading,  Evidence.  Equity  Pleading  and 
Practice,  Commercial,  Maritime,  and  Criminal  Law. 
JAMES  SCHOULER,  Esq. 
Bailments  and  Domestic  Relations. 
EUGENE  CARUSI,  Esq. 
Real  and  Personal  Property,  Contracts,  Negotiable  Instru- 
ments, 

CHAS.  S.  WHFTMAN.  Esq. 

Patent  Law  and  Practice. 

JUDGES  OF  THE  MOOT  COURT: 

CHAS.  S.  WHITMAN,  Esq., 
Patent  Cases. 


EUGENE  CARUSL  Esq., 
Law  and  Equity  Cases. 

School  opens  Oct.  8, 1887.  For  information,  address  C.  W. 
BushneU,  Treas.,  or  E.  D.  Carusl,  Sec.,  1006  F  st.  n.  w.,  Wash- 
ington, D.C.  87 


NEW  TYPE,  NEW  PRESSES 

AND 

Careful  Supervision 

THE  LAW  REPORTER 

Printing  and  Publishing 

HOUSE, 
No.  503  E  Street  N.  W. 

Telephone  249-6. 


BALDWIN,  DAVIDSON  &  WIGHT, 

ittoniejs  at  Law^  Solicitors  of  Patents,  and 
Counselors  in  Patent  Canses, 

25  Ghrant  Place,  Washinfirton,  D.  O. 
BBtabMsdl859.        Patent  Bxusmess  Ezdnsively.    4 


W.  F.  ROBERTS,  Superintendent. 


ANSON  S.  'rAYIX>R, 

Commissioner  of   Deeds,  Notary    Public    and 
U.  S.  Commissioner, 

1224  F  St  N.  W.  Washington,  D.  0. 

Attorney  for  Mercantile  OoUeotinsr  Agrency . 

BUNDY'S   JUSTICB, 

f4  per  yol.    For  sale  At  the  Washington  Law  Reporter  Office. 
A  Mannal  of  the  Laws  of  the  District  of  Ck>lumbia,  from 
its  organization,  with  notes  of  decisions  and  references,  by 

CHARLES   8.  BUNDY, 

Commissioner  of  Deeds  for  all  the  States  and  Territories, 

NOTABT  PUBUO,  U.  8.  COMMISSIONBB  AND  JUSTIOB  OF  THB  PBAOS 

458  La.  Ave.      (0pp.  City  HaU)      Washington,  0.  C. 

4^  All  papers  for  record  or  nse  in  other  States  should  be 
acknowledged  before  a  Commissioner  of  Deeds  in  this  District 
before  being  sent.  88 
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Valnable  Law  Books. 


IN 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2,  3,  4,  5,  1867 

to  1872. 
Abbott's  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound;  vol.4,  anboand. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Keporte,  new  series,  vol. 

n,  1875. 
Atkins'  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  6,  6,  7. 

Barbour  on  Set-off. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  WUls. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice— latest. 

Burge  on  Suretyship. 

Chittv's  English  Digest 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1865. 

Dallam's  Digest^  3  vols. 

Digest  of  American  Patent  Cases  to  1870—Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly,  1789  to  1857, 

1857  to  1865,  1857  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Quarantees. 

Foster  on  Scire  Facias,  1857. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf 's  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  Tand  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 


Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronaux, 


Landlord  and  Tenant  (Sloane),  1878. 

Laws  1859-60. 

Law   Reports  (English),  vols.  1  to  16,  inclusive, 

1867—69. 
Law  of  NationeL  Vattel. 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Long  on  Sales  of  Personal  Property. 
LouisiAna,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-off. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  5th  ed 

Orphan's  Court  ManuaL 
Oldham  &  White's  Digest,  1  vol. 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1857,  Duplicates. 

Penal  Code  of  1857  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Ray's  Medical  Jurisprudence  of  Insanity,  1853. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1845. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870,  1873. 
Swinbome's  Treatise  on  Wills,  vols.  1,  2,  3. 

The  Reporter,  Houghton.  Osgood  &  Co.,  vols. 

5,  6,  7,  8,  bound;  vols.  9  to  20,  inclosiye, 

unbound. 
The  Transcript,  1873,  3  vols.,  published  in  New 

York. 
Treatise  on  Equity,  Fonblanques. 
Treatise  on  Insanity,  Prichard. 

U.  S.  Stats,  at  Large,  vols.  1,  2,  3. 

U.  S.  StatB.  at  Large,  1861  to  1863,  and  1863  to  1867 
2  vols.,  G.  P.  Sanger. 

U.  S.  Digest,  Abbott,  voL  1,  A  to  C,  2  copies: 
voL  ^  D  to  L.,  2  copies ;  voL  3,  M  to  Y,  2 
copies;  vol.  5,  Sup.,  F  to  M,  1  copy.  These 
annuals,  viz.:  voL  1  to  8,  (duplicates);  9  to 
17,  single,  witlf  1  voL,  Table  of  Cases  and 
Equity  Digest,  voL  2. 

Warren's  Duties  of  Attorneys,  1870. 
Watkins  on  Descents. 
Wellford's  Equities. 
Wentworth.on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  Executors,  &c.,  voL  2,  Thobaultfa 
Notes. 

For  sale  at  the  Office  of  the  WASHiNaTOir 
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Argument  to  Jury  in  Orizninal  Oases. 

Two  reoent  cases  sngeest  an  inquiry  into  the 
eoDdnct  of  arguments  to  the  jury  in  criminal 


Id  the  case  of  Newman  vis.  Commonwealth  (5 
Cent  Rep.,  497,  Pa.)  it  was  held  that,  under  an 
indictment^  charging  defendants  with  conspir- 
acy ae^ainst  the  employees  of  certain  coal  opera- 
tors, to  compel  them  to  quit  working  by  force 
of  threats  or  menaces  of  harm,  the  exhibition 
by  the  counsel  for  the  prosecution  as  part  of  his 
argument  to  the  jury  of  a  caricature  from  Puck, 
entitled  "  Suckers  of  the  Workinjpnen's  Suste- 
nance," under  permission  of  the  Court,  was  not 
ground  for  reversing  a  judgment  of  conviction. 
The  Court,  in  a  per  curiam  opinion,  said: 

"  With  reference  to  the  eziiibition  of  the  pic- 
ture, exhibited  by  the  counsel  for  the  prosecu- 
tion as  part  of  his  argument  to  the  Jury,  we 
cannot  saythat  the  Court  was  wrong  in  permit- 
ting it.  Things  of  this  kind  are  very  much  a 
matter  of  discretion,  and  we  are  not  disposed  to 
review  them  unless  we  are  satLsfled  that  some 
serious  wrong  has  been  done." 

The  decision  was  perhaps  based  upon  a  civil 
case,  (Ordway  vs.  Haynes,  60  N.  H.,  169),  is  cited 
by  counsel  for  the  commonwealth,  but  not  re- 
ferred to  in  the  opinion  of  the  Court  in  which 
it  was  held  that  an  engraving  may  be  used  be- 
fore the  jury,  to  illustrate  the  positions  of  coun- 
sel or  the  statements  of  a  witness,  as  well  as  a 
sketch  made  by  i>en  or  pencil  or  in  any  other 
way,  unless  the  Court  can  see  that  there  is 
something  about  it  that  is  calculated  to  mislead 
thejury. 

The  other  case  above  referred  to  is  Heil  va. 
State  (8  West.  Rep.,  393,  Ind.)  which  was  a 
prosecution  for  larceny,  and  the  prosecuting 
attorney  was  held  not  to  have  transgressed  the 
privilege  of  fiur  debate  because  he  referred  to 
reoent  riots  in  Cincinnati  and  the  burning  of 
tiie  court  house  by  a  mob,  assigning  as  a  cause 
the  lax  administration  of  criminal  law  in  that 
city.  The  Court  saying:  **The  remarks  alluded 
to  above  had  reference  to  an  historical  event, 
concerning  which  the  jury  were  supposed  to  be 
familiar,  both  in  respect  to  its  occurrence  and 
the  causes  to  which  it  was  attributed.  As  there 
was  no  allusion  made  to  the  defendant  in  that 
connection,  or  to  his  being  in  any  manner  con- 
cerned in  the  riots,  we  cannot  say  that  the 
privil^^  of  fair  debate  were  transgressed." 

Counsel  for  appellant  cited  in  his  argument 
before  the  Supreme  Court  the  case  of  Ferguson 
V8,  State  (49  Ind.  33).  which  was  not  referred  to 
in  the  opinion  filed  by  the  Supreme  Court  and 
in  which  it  was  held  that  on  the  trial  of  an  in- 
dictment for  murder,  it  was  error  for  counsel 
for  the  State,  in  argument  to  the  jury,  to  com- 
ment on  the  firequent  occurrence  of  murder  in 


the  community  and  the  formation  of  vigilance 
committees  and  mobs,  and  to  state  that  the 
same  are  caused  by  laxity  in  the  administration 
of  the  law,  and  that  they  should  make  an  ex- 
ample of  the  defendant,  and  for  the  Court,  upon 
objection  by  the  defendant  to  such  language,  to 
remark  to  the  jury  that  such  matters  are  proper 
to  be  commented  upon. 

These  cases  may  be  regarded  as  extreme  and 
of  very  doubtfhl  propriety,  since  it  is  very  prob- 
able injury  resulted  to  the  defendants  by  such 
incendiary  harangues,  and  the  judgments  of 
the  courts  seem  to  be  practical  denials  of  fair 
trials  upon  the  evidence. 

On  examination,  the  decisions  do  not  gen- 
erally appear  to  permit  such  latitude  in  argu- 
ment, while  the  cases  do  seem  to  support  rules 
sufficiently  broad  to  insure  the  conviction  of 
any  defendant  against  whom  there  is  any  com- 
petent evidence  and  to  amply  protect  the  rights 
of  society.  ♦ 

In  the  adjucated  cases,  vituperation  and 
irrelevancy  have  frequenly  been  permitted; 
but  in  no  other  decisions  do  we  find  sanctioned 
the  use  of  infiammatory  harang^^es  referring 
to  ftirious  mobs  about  to  bum  court  houses  and 
perhaps  cremate  the  ju^  unless  deterred  by  the 
entry  of  a  conviction  of  the  defendant  for  lar- 
ceny, or  the  use  of  highly  colored  pictures  of 
misguided  coal  miners  robbed  of  the  wages  of 
their  toil  by  labor  reform  suckers. 

A  caricature  in  the  same  journal  entitled  the 
"tattooed  man,"  is  supposed  to  have  had  a 
marked  efi'ect  upon  the  national  campaign  of 
1884;  yet  the  Court  assumed  that  the  "  suckers 
of  the  worWngmen's  sustenance  "  had  no  efi'ect 
upon  the  susceptible  minds  of  a  quarter  sessions 


^"^i 


If  it  is  not  required  to  confront  the  accused  by 
the  witnesses  against  him,  and  if.  outside  of  the 
evidence,  dramatic  infiuences  witnout  limit  may 
be  introduced  to  terrify  stupid  jurors  or  to  incite 
them  to  make  an  example  of  the  accused,  why 
might  the  district  attorney  not  have  attached 
to  nis  office  an  artist  with  an  official  red  pencil 
or  employ  his  office  boy  to  make  stage  thunder 
while  ne  exclaimed  to  ttie  jury  "  Hear  the  howl- 
ing of  the  mob !" 

Fair  trials  seem  often  denied  by  our  courts, 
when  one  considers  the  strictness  on  the  one 
hand  with  whic^  technical  questions  of  practice 
have  been  applied  in  recent  cases  involving  lib- 
erty and  life;  refiisals  to  consider  appeals  upon 
their  merits  for  failure  to  present  exactly  the 
points  in  the  courts  below  at  precisely  the  right 
time,  the  frequency  with  which  it  is  held  that,  im- 
portant que^ions  and  rights  have  been  waived  by 
the  accused,  even  in  capital  cases,  where  the  ac- 
cused is  often,  by  reason  of  ignorance,  poverty  or 
appointment  of  the  judge,  represented  by  counsel 
who  ought  to  be  considered  incapable  of  waiv- 
ing any  rights  of  their  unfortunate  clients;  and 
on  the  other  hand  the  unfiiimess  encouraged  in 
the  prosecuting  attorney's  conduct  of  the  trial. 

Such  decisions  rather  incite  mobs,  and  judicial 
approval  of  "  caricatures  of  the  suckers  of  the 
workingmen's  sustenance"  rather  lessen  popu- 
lar confidence  in  trials  between  coal  barons  and 
workingmen  and  go  some  way  to  justify  the  re- 
cent expressions  in  the  Congressional  debates 
concerning  the  inefficacy  of  quo  warranto  and 
other  sinmar  proceedings  in  Slate  courts. 
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The  increasing  tendenov  in  criminal  proce- 
dure to  deny  reversals  for  irregalarities  and  on 
the  other  hand  to  reaoire  the  aocosed  to  present 
his  defense  with  technical  strictness,  shoald  be 
accompanied  by  more  stringent  regulations 
requiring  fkimess  in.  the  conduct  of  prosecuting 
attorneys  and  excluding  matters  for  which  the 
individual  defendant  is  not  answerable. 

We  will  attempt  to  ascertain  some  of  the  lim- 
its of  fair  argument  as  determined  by  the  ded- 
sions,  particularly  the  more  recent  ones. 

General  Rules.  ^  The  conduct  and  manage- 
ment of  the  argument  on  the  trial  of  either  a 
civil  or  criminal  prosecution  is  largely  within 
the  discretion  of  the  trial  court,  and  it  is  only 
when  some  abuse  of  this  discretion,  to  the  proo- 
able  injury  of  a  party,  is  shown,  that  an  appellate 
court  will  interfere.  (**  Misconduct  of  Counsel 
in  Argument,"  by  W.  F.  Elliott,  Esq.,  16  Cent, 
li.  J.,  406;  Morgan  vs.  Hueg,  6  CaL,  409;  DufEin 
v$.  People,  107  IlL,  113;  L%foyette  vs.  Weaver, 
92  Ind.,  477;  Epps  vs.  State,  102  Ind.,  539;  1  N. 
E.  Rep.,  492;  Shular  vs.  State,  105  Ind.,  289;  3  N. 
E.  Rep.,  870;  Scripps  vs.  Reilly,  35  Mich.,  371; 
State  vs.  Hamilton,  55  Mo. .  520;  Rehbera^  vs. 
Mayor,  99  N.  Y.,  652;  2  N.  E.  Rep.,  11;  Kaime 
vs.  Trustees,  49  Wis.  371;  5  N.  W.  Kep.,  838). 

The  allowance  of  an  improper  or  irrelevant 
cause  of  argument  is  no  ground  of  exception, 
without  showing  that  the  mry  were  erroneously 
instructed  as  to  the  weight  to  be  given  to  it 
(Commonwealth  vs.  Bvce,  8  Gray,  461). 

But  it  may  be  laid  down  as  law,  and  not 
merely  discretionary,  that  when  counsel  abuses 
his  privilege  to  the  manifest  prejudice  of  the 
opposite  party,  it  is  the  dutv  of  the  Judge  to 
stop  him  tnen  and  there,  and  u  he  fidls  to  do  so. 
ana  the  impropriety  is  gross,  it  is  good  ground 
for  a  new  trial  fpickerson  vs.  Burke,  25  Qa., 
225;  Ferguson  vs.  State,  49  Ind.,  33;  Proctor  vs. 
DeCamp,  33  Ind.,  559;  State  vs.  Quy,  69  Mo.,  430; 
Jenkins  vs.  N.  C.  Ore  Dressing  Co.,  65  N.  C, 
563;  Devries  vs.  Phillips,  63  N.  C.,  53;  State  vs. 
Underwood,  77  N.  C,  502:  Coble  vs.  Coble,  79 
V.  0.,  53,  589;  Hilliard  on  New  Trials,  225.) 

It  is  the  duty  of  the  presiding  judge  to  in- 
terfere of  his  own  motion  to  prevent  a  breach 
of  the  privilege  of  counsel,  and  if  he  taHs  to  do 
so,  ana  the  abuse  produce  the  conviction  so 
that  injustice  resulted  therefrom,  it  is  the  dutv 
of  the  appellate  court  to  award  a  new  trial. 
(Berry  vs.  State,  10  Ga.,  511;  Saunders  vs. 
Baxter,  9  Heisk,  369 ;  Perkins  vs.  Guv,  55  Miss., 
153:  Cavanah  vs.  State,  56  Miss.,  209;  Martin 
vs.  State.  63  Miss.,  505). 

Within  the  limits  of  the  testimony  the  ar- 
guments of  counsel  should  be  free ;  but  that 
freedom  does  not  extend  either  to  the  statement 
or  assumption  of  fhcts  or  to  commenting  on 
&cts  not  in  evidence,  to  the  prejudice  of  the 
adverse  party.  When  counsel  are  permitted  to 
state  fsLots  not  in  evidence  and  to  comment 
upon  them,  the  usage  of  the  court  regulating 
trials  is  departed  from,  the  laws  of  evidence  are 
violated,  and  the  ftill  oenefit  of  trial  by  jury  is 
denied,  l^roffatt  on  Jury  Trials,  ^  250;  Cross  vs. 
State.  68  Ala.,  476;  Wolflfe  vs.  Minnisl79;  Ala., 
389 ;  McNabb  vs.  Lockhart,  18  Ga.,  495;  Dickerson 
vs.  Burke,  25  Ga.,  225;  Bill  rs.  People,  14  DL,  432; 
Kennedy  vs.  People,  40  IlL,  489 ;  Yoe  vs.  People, 
49  111.,  410;  Hennies  rs.  Vogel,  66  IlL,  4pi; 
Read  vs.  State,  2  Ind.,  438;  Ferguson  vs.  State, 


49  Ind.,  33 ;  Combs  vs.  State.  75  Ind.,  215 ;  Mor- 
rison rs.  State,  76  Ind.,  335;  Proctor  vs.  DeOamp, 
83  Ind.,  559;  Bessette  vs.  State,  101  Ind.,  85; 
Epps  vs.  State,  102  Ind^  539 ;  State  vs.  Anderson, 
104  Ind.,  467 ;  1  West  Rep.,  175 ;  Brow  vs.  State, 
103  Ind.,  183, 2  N.  E.  Rep.,  296;  People  vs.  Dane, 
59  Mich.,  550 ;  26  N.  W.  Rep.,  781 ;  Perkins  ft. 
Guy,  55  Miss.,  153;  Cavanah  vs.  Stote,  56  Miss., 
299;  State  vs.  Lee,  66  Ma,  165;  Stote  vs.  Jackson 
(Mo.),  decided  June  4,  1888,  not  yet  reported; 
Bohanan  vs.  Stote,  18  Neib.,  57 ;  24  N.  W.  Bep., 
391:  Tucker  pf.  Henniker.  41  N.  H.,  317;  Stote  cs. 
Smith,  75  N.  C,  306;  Union  Ins.  Co.  vs.  Cheever, 
36  Ohio  St^  201;  Cartwright  vs.  Stote,  16  Tex. 
App.,  473;  Brown  vs.  Swineford,  44  Wis.,  282). 

In  the  case  of  Stote  vs.  Jad^n,  decided  |^ 
the  Supreme  Court  of  Missouri  on  June  4, 1888, 
not  yet  reported,  the  district  attorney  made 
refsreilces  to  mobs  and  Ivnch  law,  which  were 
deemed  sufficient  cause  for  reversal,  the  Court 
savin  fir* 

^*In  Stote  vs.  Kring,  64  Mo.„  591,  the  circuit 
attomev  made  the  fouowing  remarks:  ^  If  yon 
wrong  the  accused  by  finding  him  guilty,  uiat 
wrong  can  be  righted,  because  there  are  two 
courto  above  this  in  which  the  accused  can  have 
this  reversed— the  Court  of  Appeals  and  the 
Supreme  Court  If  you  are  not  Justified  in 
finding  this  man  guilw,  it  is  in  their  power  to 
rectify  any  error;  while  ii^  on  the  other  hand, 
you  turn  the  murderer  loose  in  the  community, 
no  matter  how  frail  might  be  the  scaffolding, 
it  takes  him  forever  in  the  light  of  tteedom 
again;  yon  will  make  a  wound  in  this  oommonity 
that  will  never  be  healed.' 

'*  Passing  upon  these  remarks  this  Court  said : 
'The  stotement  that  tbe  higher  courto  refiarred 
to  had  the  i>ower  to  review  the  finding  of  the 
Jury  on  the  weight  of  evidence  was  calculated 
to  induoe  the  Junr  to  disregard  their  responsi- 
bility. *  *  *  The  Judge  presiding  at  the  trial 
in  our  opinion,  should  not  nave  pennitted  such 
remarks  to  be  made,  on  the  close  of  the  argu- 
ment, without  a  prompt  correction.' 

"  Tne  only  differencebetween  the  caserefSsrred 
to  and  the  one  at  bar  is  Uiat  in  the  former  an 
attompt  was  made  to  induce  the  iury  to  find  a 
verdict  of  guilty  upon  the  ground  that  if  they 
committed  any  error  it  would  be  corrected  by 
an  appellato  court,  while  here  a  similar  attempt 
was  made  to  induce  a  verdict  of  guilty,  by  an 
intimation  amounting  almost  to  a  covert  threat 
that,  if  they  flEiiled  to  find  a  verdict  of  guilty, 
their  error  would  be  corrected  by  an  ontdde 
tribunal  acting  independently  o^  and  in  defiance 
of  all  law. 

"  Language  fUls  to  express  in  terms  suiBoiently 
strong  uie  condemnation  which  should  always 
promptly  attend  the  utterance  of  su<di  unwcMrthy 
words,  when  a  human  being  is  on  tiial  fbr  his 
life  before  a  tribunal  organized  for  the  purpose^ 
and  for  the  sole  purpose  of  administering  the 
law." 

y  If  counsel,  in  summing  up,  misstoto  the  evi- 
oence  to  the  jury,  the  court  below  may  grant  a 
new  trial;  their  reftisal  to  do  so  is  however  not 
the  subject  of  review  upon  a  writ  of  error. 
(Thompson  vs.  Barkley,  27  Penn.,  263.) 

The  rule  is  stoted  in  Shular  vs.  State,  (8  West 
Rep.  (Ind. ). )  If  counsel  go  beyond  the  evidence 
ana  bring  in  foreign  and  unproved  matters^ 
courto  should  interfere,  and  if  the  trial  court 
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does  not  interfere,  and  the  matter  improperly 
broQ^t  before  the  jory  is  of  a  material  charao- 
ter,  the  conrt  may  reverse  the  judgment.  Bat 
it  18  not  every  violation  of  the  rules  governing 
the  discussion  of  cases  before  the  iury  that  will 
entitle  the  complaining  party  to  nave  the  ver- 
dict set  aside;  for,  if  the  stisktement  be  an  unim- 
Sortant  one  or  one  not  likely  to  wroneftilly  in- 
nence  the  jury,  the  verdict  will  be  upneld. 

And  in  Combs  ve.  State  (76  Ind.,  221 )  it  is  said: 
'*To  rigidly  require  counsel  to  confine  them- 
selves mrectly  to  the  evidence  would  be  a  deli- 
cate task  both  for  the  trial  and  the  appellate 
courts,  and  it  is  far  better  to  commit  something 
to  the  discretion  of  the  trial  court  than  to  at- 
tempt to  lay  down  or  enforce  a  general  rule  de- 
fining the  precise  limits  of  the  argument.  If 
counsel  make  material  statements  outside  of  the 
evidence  which  are  likelv  to  do  the  accused  in- 
jury, it  should  be  deemea  an  abuse  of  discretion 
and  a  cause  for  reversal,  but  when  the  statement 
is  a  general  one  and  of  a  character  not  likelv  ot 
I>rejndice  the  cause  of  the  accused  in  the  minds 
of  honest  men  of  foir  intelligence,  the  failure  of 
the  Court  to  check  counsel  should  not  be  deemed 
such  an  abuse  of  discretion  as  to  require  a  re- 
versaL" 

'  A  statement  bv  the  county  attorney  that  "  the 
dei^Bndant  had  oeen  guilty  of  one  offense,  and 
would  commit  a  greater  offense  to  cover  the 
other  up  "  which  was  not  objected  to,  held  not 
ground  for  new  triaL  it  not  appearing  whether 
reference  was  intended  to  the  offense  on  trial  or 
some  other  offense."  (State  vs.  McCool,  34  Kan., 
613;  9  Pac  Rep.,  618.) 

In  a  trial  for  murder,  the  district  attorney  re- 
ftrred  to  another  man  convicted  of  murder,  then 
in  jaiL  who  should  be  released,  if  no  conviction 
ehould  be  found  in  this  case,  held  ground  for 
TeversaL    (Newton  va.  State,  21  Fla.,  53.) 

Abusive  Iianguage;  Exciting  Pr^udice,— To 
make  vituperation  and  abuse  grounds  for  re- 
versing a  judgment,  it  must  appear  that  the  re- 
marks were  grossly  unwarranted  and  improper; 
that  they  were  of  a  material  character  and  cal- 
culated injuriously  to  affect  the  defendant's 
rights.    (Pierson  vs.  State,  18  Tex.  App.,  524.) 

Where  the  county  attorney,  in  his  closing  ad- 
dress, said,  ^Hhe  defendant  in  this  case  has 
stoopNed  so  low  as  to  drag  before  vou  the  infl- 
dehty  of  his  dead  wife,  and  publish  her  before 
t^e  court  house  as  a  prostitute."  The  Court 
held  this  language  not  cause  for  new  trial,  re- 
marking, "We  cannot  deny  that  this  remark 
was  nnmr.  A  defendant  has  a  right  unques- 
tionably to  introduce  all  such  matters  of  defense 
as  are  admissible  and  calculated  to  mitigate,  ex- 
cuse or  justify  his  actions,  and  while  the  prose- 
cuting officer  has  a  right  to  comment  upon  the 
nature  and  chiuracter  of  such  defenses,  still  in 
doing  so  it  is  most  improper  to  denounce  and 
vilUfy  him  on  account  of  his  defenses.  (Pierson 
«B.  Stete,  18  Tex.  App.,  524.) 

Counsel  for  defendant  stated  that  he  could 
personallv  sustain  the  general  reputation  of  the 
oefendant.  Thereafter  the  prosecutor  said  that 
lie  had  personal  knowledge  that  the  defendant 
was  reputed  to  be  a  hotel  thief,  and  that  he  had 
been  published  and  portrayed  in  the  Police 
Gazette  as  such.  The  Court  held  that  the 
speech  of  the  prosecutor  went  beyond  the 
bounds  of  propriety;  but  that  the  evidence  in 


in  the  record  fhUy  sustaining  the  verdict,  re^ 
fhsed  to  grant  a  reversal."  (Heil  va.  State  (Ind.), 
8  West.  Sep.,  893.) 

In  the  opening  address  the  prosecuting  attor- 
ney called  defendant  a  *^  dirty  dog"  and  stated 
that  in  separatins  the  prosecuting  witness  from 
her  companions  ne*  acted  ''like  a  dirty  dog  as 
he  was."  The  Court  refased  to  mint  a  new 
trial,  sinring:  **  It  was,  strictly  speaking,  a  breach 
of  professional  decorum  to  apply  opprobious 
epithets  to  the  appellant  in  advance  of  the  in- 
troduction of  any  evidence  from  which  dis- 
para^g  inferences  might  have  been  drawn,  and 
the  circuit  court  would  have  been  justified  in 
restraining  the  prosecuting  attorney  from  the 
use  of  such  epithets  in  a  merely  opening  state- 
ment: but  the  breach  of  professional  decorum 
thus  involved,  ought  not  to  be  regarded  as  of 
sufficient  importance  to  cause  a  reversal  of 
judgment  (Anderson  vs.  State,  104  Ind.,  466;  2 
West  Rep.,  341;  4  N.  E.  Rep.,  63):  and  this  is 
said  in  a  case  where  the  Court  admits  ''  there  is 
room  for  grave  apprehension  that  the  jury  mav 
have  made  a  mistake  in  the  conclusion  at  which 
they  arrive." 

Tne  prosecutor  may  comment  on  the  appear- 
ance of  defendant  in  giving  his  testimony. 
(Huber  vs.  State,  67  Ind.,  841.) 

In  a  prosecution  for  murder,  to  refer  to  de- 
fendant as.  **  a  murderer"  is  not  ground  for  re- 
versal. (State  vs.  Griffin,  8  West.  Rep.,  820;  89 
Mo.,  49.) 

Where  defendant's  character  had  not  been 
impeached  but  a  witness  for  plaintiff  had  been 
contradicted  by  a  witness  for  defendant,  coun- 
sel said  **  that  no  man  who  lived  in  defendant's 
neighborhood  could  have  anything  but  a  bad 
character;  that  defendant  polluted  everything 
near  him,  or  that  he  touched;  that  he  was  like 
the  upas  tree,  shedding  pestilence  and  corrup- 
tion all  around  him,"  it  was  held  ground  for 
new  triaL    (Coble  vs.  Coble,  79  N.  C,  589.) 

The  prosecuting  attorney  said,  **thai;  saloon 
keepers  always  had  a  gang  organized  to  swear 
them  through,  and  the  jury  should  not  believe 
a  saloon  keeper  under  oaui;  that  only  a  short 
time  ago  a  saloon  keeper  had  sold  liquor  to  a 
man  and  made  him  drunk  and  he  froze  to  death. 
That  he  knew  personally  the  saloon  keeper  in 
the  case,  and  that  he  was  guilty  of  this,  and  he 
was  sure  of  other  crimes."  This  language  the 
Court  held  {^und  for  a  new  trial,  remarking; 
*'The  Constitution  guarantees  to  every  person 
accused  of  crime  a  right  to  meet  the  wimesses 
against  him  face  to  &ce,  but  the  guaranty  stands 
for  nothing,  if,  after  the  evidence  is  closed,  the 
State  may  avail  itself  of  the  personal  knowledge 
of  the  prosecutor  concerning  the  defendant's 
guilt  not  only  of  that,  but  of  other  crimes,  con- 
veyed to  the  jury  accompanied  with  statements 
ingeniously  conmved  to  excite  their  prejudice 
against  him.  If  a  conviction  is  had  in  any  case 
it  is  essential  that  it  should  have  been  secured 
according  to  the  facts  in  the  case  legally  produced 
to  the  jury,  agreeably  to  established  roles  in  1u- 
didal  proceeoings.  and  not  by  methods  which 
afford  the  accu^  no  opportunity  of  meeting 
the  assertions  made  by  any  one  claiming  to  have 
personal  knowledge  of  his  character  of  guilt" 
(Brow  vs.  State,  103  Ind.,  133;  1  West  Rep.,  180.) 

In  the  second  trial  of  the  case  the  public  pros- 
ecutor denounced  the  defendant  as  a  '*  fellow" 
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and  a  ''land  thief"  and  '*a8  goilty  as  hell,"  and 
asserted  that  the  new  trial  nad  been  obtained 
'*by  a  dodge  and  technicality"  boasting  of  his 
ability  to  convict  him  as  many  times  as  he  could 
get  a  new  triaL  A  new  trial  was  spranted  although 
the  trial  Judge  admonished  thelury  to  disregard 
the  language.  (Hatch  vs.  State,  8  Tex.  App.,  416.) 

In  a  murder  trial  the  prosecutcnr  sua:  "De- 
fendant is  a  man  of  bad,  dangerous  and  desper- 
ate character,  but  I  am  not  afraid  to  denounoe 
the  butcher  boy,  although  I  may,  on  returning 
to  my  home,  find  it  in  ashes  over  the  heads  of 
my  defenseless  wife  and  children. "  Held  ground 
for  reversal.    (Martin  tw.  State,  68  Miss.,  S06.) 

The  countv  attorney  used  the  following  Ian- 
guage:  **This  defendant  is  a  oontempUb^  and 
pusulanimous  puppy.  He  comes  into  this  court 
with  the  swag|^nng  insolence  of  a  grocery 
bully,  and  plefMis  not  guilty  to  the  charge.  Dur- 
ing the  dead  hours  of  nighty  while  his  flunily 
were  at  their  humble  home  shedding  tears  of 
regret  over  the  sad  downfiEdl  of  the  husband 
and  father,  the  man^  this  biped  is  bedding  up 
with  these  prostitutes.  Had  I  the  command  of 
language  to  stand  here  and  express  my  con- 
tempt of  this  thing,  I  could  stand  until  the 
dawn  of  the  resurrection  day,  and  then  say  less 
than  he  merits.  If  I  were  goinff  to  establish  a 
hell  on  earth,  and  invade  the  resdms  of  darkness 
for  one  to  supervise  it,  I  would  leave  there  and 
come  back  here  and  take  defendant  for  he  is  a 
fair  representative  of  the  devil."  Held  ground 
for  new  trial.  (Stone  vs.  State,  22  Tex.  App., 
186.) 

Knowingly  and  persistently  propounding  ir- 
relevant and  impertinent  questions  for  the  pur- 
pose of  preludidng  the  Jury  may  afford  ground 
for  revmaL  (Alexander  vs.  State,  21  Tex.  App., 
406!} 

Where,  at  the  close  of  the  opening  address,  per- 
sons in  ihe  court  room  applauded  and  in  his 
closing  argument  the  prosecuting  attorney  al- 
luded to  and  approved  it,  and  the  Court  neither 
checked  the  audience  or  cautioned  the  Jury, 
held  ground  for  new  trial.  (Oartwright  vs.  State, 
16  Tex.  App..  478.) 

Reference  to  omiaaion  to  te8t{fy  and  former 
triate.— Where  the  prosecuting  attorney,  refers 
to  the  fact  that  defendant  has  not  testified  in  his 
own  behalf;  the  defendant  is  entitled  to  a  new 
trial  (Long  w.  State,  66  Ind.,  182;  State  vs. 
Ryan,  70  Iowa,  54;  Oommon wealth  vs.  Scott, 
123  Mass.,  239.) 

By  statute  in  Missouri  the  defendant  in  a 
criminal  case  may  become  a  witness  in  his  own 
behalf  as  to  such  matters  as  he  may  choose. 

In  State  vs.  Graves,  decided  June  4, 1888,  (to 
be  reported  in  16  West  Rep.)  the  Oourt  dedded 
it  was  reversible  error  for  the  district  attorney 
to  comment  upon  the  omission  of  defendant  to 
testifv*  in  r^^ard  to  other  matters. 

Reference  to  the  fact  that  the  defendant  did 
not  testify,  while  matter  for  objection  at  the 
time  is  not  a  cause  for  taking  the  case  fW>m  the 
Jury.  (Commonwealth  vs.  Worcester,  141  Mass., 
68 ;  2  N.  Eng.  Rep.,  38.  As  to  the  right  of  dis- 
trict attorney  to  comment  upon  the  absence  of 
one  of  defendant's  former  witnesses,  see  Wood- 
ward vs.  Leavltt,  107  Mass.,  463 ;  Commonwealth 
vs.  Harlow,  110  Mass.,  411 ;  Learned  vs.  Hall,  133 
Mass.,  417.) 

Reference  to  a  former  trial  is  improper  but  if 


the  court  checks  the  refbrence.and  the  speaker 
immediately  desists,  it  is  not  ground  for  new 
triaL  Petite  vs.  People,  8  Cola,  618,  9  Pac.  Rep., 
622. 

Where  the  prosecuting  attorney  said:  "Will 
you  believe  this  man,  this  person,  who  has  told 
so  many  lies,  and  who  has  Just  seen  the  shadow 
of  the  gallows,"  it  was  held  not  so  distinct  a 
reference  to  a  verdict  upon  a  former  trial  as 
would  require  a  reversal.  (Boyle  v.  State,  2 
West  Rep.,  788;  196  Ind.,  469.) 

Time  y  Ol^ecting.^  To  raise  the  question  in 
the  appellate  court,  it  is  generally  hela  necessary 
to  make  objection  and  save  an  exception  in  the 
trial  court  (Gillooley  vs.  State,  68  Ind.,  183; 
Stete  vs.  Watson,  63  Main,  128 :  Commonwealth 
vs.  Worcester,  141  Mass.,  68 ;  2N.  Eng. Rep.,  38; 
Bradshaw  vs.  State,  19  Neb.,  644;  22  N.  W.  Rep., 
361;  Bohanan  t^  State,  18  Neb.,  67;  24  N.  W, 
Rep^  391 ;  McLain  vs.  Stete,  18  N«b.,  164;  24  N. 
W.  Rep.,  720.) 

It  is  too  late  to  object  to  remarks  in  argument^ 
for  the  first  time  in  motion  for  a  new  trial. 
(Stete,  vs.  Forsythe,  89  Mo.,  667;  6  West.  Rep., 
438.)— Albert  B.  Quilbert  in  Central  Law 
Journal. 


Supreme  Court  of  the  District  of  Colunbla* 
In  Equity. 

LAMON  vs.  MoKEE  bt  al. 

1.  An  order  of  i^lmioCioo  may  tene  in  a  prefer  case  in 
ohanoery  before  the  mbposna  to  iMoed;  may  be  aorvd  and 
to  binding  on  the  defendant  when  served ;  and,  therafbre, 
an  liOonctlon  otherwiae  properly  iained  and  aerred  to 
valid,  thongfa  the  rabpcana  be  attested  in  the  name  of  a 
deoeaaed  Jnatioe  of  the  ooort. 

t.  An  undertaking  ae  required  by  Equity  Bole  40  to  »  neoea> 
aary  prereqniaite  to  the  validity  of  an  ii^jnnotkm,  ezoept  in 
caaes  mentioned  in  said  mle. 

Before  Bingham,  Ohief  Jnstioe. 

Opinion  of  the  Oourt,  delivered  Jnly  20,  1888.* 

The  Ohibf  JusnoR.  In  this  suit  a  bill  in 
equity  was  filed  seeking  to  reetndn  the  defend- 
ants flrom  drawing  certain  money  ttom.  the 
United  States  Treasury.  The  bill  is  very  long 
and  sets  up  the  history  of  the  transaction  in 
connection  with  the  clium  known  as  the  Choc- 
taw Olaim  affainst  the  United  States  Govern- 
ment, and  we  final  a^udication  of  the  clidm 
in  fiivor  of  the  claimant,  together  with  an  act 
of  Oong^ress  directing  its  payment  out  of  tiie 
Treasury  of  the  United  Stat^  to  the  Choctaw 
Nation,  on  requisition  drawn  in  ftivor  of  any 
person  they  mig^t  designate.  A  preliminary 
i^iunction  was  iraned. 

Since  the  filing  of  the  bill  an  application  has 
been  made  for  a  rule  to  show  cause— ^and  that 
rule  has  been  ^ranted  against  the  defiendant— 
why  the  defendant  should  not  be  attached  for 
contempt,  upon  the  allegation  that  the  defond- 
ant  notwithstanding  the  restraining  order  Isemed 
at  the  time  has  drawn  the  money  in  question 
fVom  the  Treasury  DejMurtment. 

*Thia  opinion  waa  delivered  orally  by  the  caiJef  Jaatke 
who  reffretted  that  he  had  not  time  to  pot  hia  yiewa  in  wiii* 
ing.  The  exact  and  entire  langaage  of  the  Court  la  not 
ffiyen,  bat  the  sabstanoe  and  general  reasoning  is  belieTed  to 
be  accurately  set  out 
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The  defendants  have  appeared  and  answered. 
They  admit  that  they  drew  the  money  flrom  the 
TreiBOTv  Department  as  chains^  ^y  ^^  com- 
plainant^ but  say  that  the  restraining  order 
was  invalid,  because  the  writ  of  sabpcena  that 
was  issned  in  the  case  was  not  properly  attested 
and  bore  the  name  of  the  late  Chief  Jostice  who 
is  deceased;  secondly,  he  says  that  the  restrain- 
ing order  was  issned  without  any  andertaking 
having  been  given  as  directed  by  Equity  Rule 
40  of  this  Conrt^  apd  that,  therefore,  the  restrain- 
ing order  was  invalid  and  of  no  force  or  effect; 
thirdly,  he  says  that  the  act  of  Congress  con- 
templates the  payment  of  this  money  to  the 
Choctaw  Nation;  that  Congress  has  entire  con- 
trol and  Jurisdiction  over  this  matter  as  to  whom 
the  money  should  go.  and  that  it  is  not  compe- 
tent for  any  court  to  interfere  with  the  due 
execution  of  the  act  of  Congress. 

Taking  these  matters  up  m  their  order  I  shall 
endeavor  to  state  very  briefly  the  conclusions 
reached. 

The  first  point,  that  the  writ  of  subpoena  was 
not  attested  by  one  of  the  justices  of  tnis  court, 
is  a  i>oint  tiiat  so  for  as  this  matter  is  concerned, 
is  in  my  judgment  not  of  any  importance.  It 
is  very  well  settled  by  the  authorities  that  an 
order  of  injunction  may  issue  in  a  proper  case 
in  chancery  before  the  subpoDna  is  issued,  may 
be  served  and  is  binding  upon  the  defendant 
In  this  case  it  is  true  that  the  order  of  injunction 
is  indorsed  or  printed  and  signed  upon  the  back 
of  the  subpoena;  but  it  is  not,  therefore,  a  purt 
of  tfae  subpoena.  It  is  attested  and  signed  bv  the 
Justice  who  issned  it,  and  is  an  instrument  to  be 
construed  and  disposed  of  by  itself  as  much  so  as 
if  it  wereonaseparate  piece  of  paper.  That  being 
so,  it  is  quite  dear  under  the  authorities  that  the 
defendant  cannot  excuse  himself  from  obeyine 
this  order  of  iigunction  because  an  invalid  writ 
of  subpoena  was  issued  to  him,  or  because  no 
writ  of  subpoena  at  all  has  been  issued.  The 
case  can  certainly  present  itself  in  no  worse 
l^ht  in  that  respect  than  if  no  subpoena  what- 
ever had  been  issued,  but  simply  t}ie  order  of 
injunction  had  been  made. 

I  should  have  no  difficultv,  however,  in  con 
stming  the  statute  in  regard  to  the  duty  of  the 
justices  of  this  Court  in  testing  writs.  The  lan- 
guage of  the  statute  is  that  these  writs  may  be 
tested  by  any  Justice  of  the  Supreme  Court  of 
the  District  I  have  no  doubt  that  that  is  a 
mandatory  provision.  The  object  of  Congress 
was,  in  udng  that  language,  not  to  make  it  <^ 
cretionary  with  the  justices  whether  they  would 
test  these  writs,  but  to  permit  any  Justice  of  the 
Court  to  sign  the  writ;  not  to  confine  it  simply 
to  the  Chief  Justice  or  ajxy  particular  justice, 
bat  that  any  Justice  of  the  Court  mi&^ht  mgn  the 
writ  If  it  was  to  be  a  matter  of  mdifference 
whether  the  writ  were  attested  by  any  justice 
or  not,  the  provision  would  be  altogether  a  fool- 
ish one.  It  would  simply  be  foolish  to  provide 
in  substance  that  any  justice  of  the  Court  might 
test  any  of  the  writs  issuing  from  the  Court 
but  no  matter  whether  they  did  or  not  the  wrii 
would  be  lust  as  good  and  just  as  valid.  I  do  not 
think  that  affects  the  order  of  injunction. 

The  next  proposition  is  a  fiur  more  serious  one 
in  my  estimation.  It  is  provided  by  Equity 
Rule  40  of  this  Court  that  no  injunction,  except 
In  certain  specified  instances,  shall  be  issued  ex. 


oept  upon  the  precedent  condition  that  an  un- 
dertafadng  be  given  by  the  complainant  possess- 
ing peculiar  and  specific  conditions.  He  shall 
agree  to  submit  himself  to  the  jurisdiction  of 
the  courts  so  that  the  court,  in  tne  event  it  is 
found  the  injunction  was  wron^lly  issued, 
may  assess  the  damages  against  mm  incurrea 
by  the  defendant  by  reason  of  such  wrong. 
Upon  the  proposition  as  to  the  validity  or  inva- 
lidity of  injunctional  orders,  and  as  to  whether 
or  not  a  disobedience  of  an  injunctional  order 
is  or  is  not  contempt  on  the  piurt  of  the  defend- 
ant, there  are  two  classes  of  authorities  which 
establish  distinct  propositions,  of  which  there 
does  not  seem  to  be  any  doubt  The  first  class 
of  authorities  is  to  the  effect  that  an  injunc- 
tional order  is  valid  so  as  to  command  the  obe- 
dience of  the  defendant  and  place  him  in  con- 
tempt if  he  disobeys,  notwithstanding  it  may 
be  erroneous,  and  notwithstanding  there  may 
be  irregularities  connected  with  its  issue  pro- 
vided the  court  had  jurisdiction  of  the  subject- 
matter  and  jurisdiction  of  the  person. 

Another  class  of  cases  is  to  the  effect  that  in- 
junctional orders  issued  where  the  court  has  no 
jurisdiction  of  the  subject-matter  are  of  no  avail ; 
are  null  and  void;  as  for  instance,  the  Illinois 
cases  which  were  brought  to  our  attention. 
Thus,  where  an  attempt  was  made  to  enjoin  the 
authorities  of  certain  townships  together  with 
the  people,  from  holding  an  electu>n  upon  a 
given  subject  at  a  certain  time,  in  pursuance  of 
some  act  of  the  legislature  in  that  State,  it  was 
held  that  a  court  of  equity  had  no  iurisdiction 
whatever  to  interfere  in  matters  of  that  kind, 
that  such  matters  belonged  to  the  legislative 
department  of  the  State  government,  and  were 
political  in  their  character,  and  to  be  deter- 
mined by  the  legislature  and  not  by  the  judicial 
authorities ;  audi  that  hence  upon  a  bill  filed 
asking  for  an  injunction,  an  injunction  issued 
under  such  circumstances  was  entirely  void  and 
inoperative,  and  as  a  consequence  the  defend- 
ant could  not  be  held  to  be  in  contempt  for  dis- 
obedience. 

But  there  is  another  class  of  cases,  two  of 
which  have  been  cited  in  this  case,  to  tne  effect 
that  where  the  law  requires  a  certain  precedent 
thing  to  be  done  before  an  injunction  snail  issue, 
and  where  the  injunctional  order  itself  contains 
a  condition  that  the  precedent  thing  shall  be 
done  before  the  order  issues,  in  that  event  if  the 
order  issues  without  the  precedent  thing  being 
done,  the  order  will  be  null  and  void  and  of  no 
effeci;  will  never  take  effect  so  as  to  be  obliga- 
tory upon  the  defendant,  or  to  place  him  in  con- 
tempt if  he  does  not  comply  with  it  For  in- 
stance, in  a  case  in  Massachusetts,  it  was  pro- 
vided that  ui>on  the  filing  of  a  bill  an  injunc- 
tion might  isisue  under  specified  conditions ;  and 
in  a  case  where  a  bill  was  presented  to  a  Judse 
at  Chambers  and  an  order  granted  upon  the 
filing  of  the  bill  directing  the  clerk  to  issue  an 
order  of  injunction,  and  the  order  was  issued 
before  compliance  with  the  conditions,  it  was 
held  by  the  Supreme  Court  of  Massachusetts, 
Chief  Justice  drier  delivering  the  opinion  of 
the  Court,  that  the  injunctional  order  was  in- 
valid and  of  no  legal  force,  and  could  not  bind 
the  defendant  so  as  to  place  him  in  contempt  if 
he  disobeyed. 

Again,  in  Virginia,  it  was  held  by  the  Court  of 
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Appeals  of  that  State,  in  a  case  reported  in  2 
Hennlnff  A  Mamfbrd,  that  where  the  statute 
reqaired  that  a  bond  should  be  filed  before  any 
injunotional  order  should  issue,  and  the  order 
granted  by  the  judge  was  that  the  injunction 
should  be  granted  upon  the  usual  terms  and  the 
order  was  Issued  and  put  into  the  hands  of  the 
ofQcer,and  was  served  upon  the  defendant  with- 
out any  bond  beine  filed,  it  was  held  that  the 
order  itself  never  took  effect  had  no  force  or  effect 
until  a  bond  was  filed,  and  that  the  defendant 
was  consequently  not  guilty  of  contempt 

There  are  one  or  two  other  authorities  to  the 
same  effect  to  which  my  attention  was  called. 
This  doctrine  is  adopted  and  laid  down  by  High 
in  his  work  on  Injunctions. 

I  do  not  understand  it  to  be  seriously  argued 
or  claimed  that  Equity  Rule  No.  40  is  not  a  valid 
rule;  that  is,  that  it  is  not  within  the  scope  of 
the  powers  granted  to  the  Court  by  Congress  to 
make  rules  and  regulations  in  regard  to  the 

f  practice  of  the  Court  I  think  it  is  clearly  so. 
t  is  not  intimated  that  it  ever  has  been  questioned 
or  that  any  decision  has  been  made  to  the  con- 
trarv.  It  has  been  held  that  these  rules  when 
made  by  the  General  Term  are  valid  and  bind- 
ing law:  that  they  become  laws  to  the  Court 
and  to  all  parties  interested.  As  has  been  stated, 
it  is  not  merely  a  law  governing  the  officers  of 
the  court  and  the  parties  litigant  in  the  court 
and  one  that  may  be  set  aside  by  the  Court  at 
its  pleasure,  exercising  its  own  sound  discretion 
at  any  time  in  aay  particular  case,  followed  or 
not,  as  may  seem  to  be  wise  and  just  in  any  par- 
ticular case.  It  is  no  b  a  rule  of  that  kind.  None 
of  the  rules  made  in  pursuance  of  this  power  by 
the  General  Term  are  rales  of  that  kind.  Thev 
are  rules  adopted  by  the  General  Term,  that, 
while  they  stand,  are  binding  upon  all  of  the 
courts,  Criminal,  Equity,  Circuit  and  Ganeral 
Term.  Until  altered,  revised  or  repealed  by  the 
authority  that  made  them,  the  General  Term, 
they  stand.  In  any  particular  case  the  General 
Term  is  bound  by  any  rule  that  has  been  enacted 
or  made  by  the  Court  in  pursuance  of  this  au- 
thority: any  such  rule  is  as  binding  upon  the 
General  Term  as  woald  be  an  act  of  Congress. 
The  judges  cannot  set  it  aside  simply  for  the 
purpose  of  cirr^  inj^  oat  some  particular  views, 
they  mav  have  in  some  particular  cose.  They 
must  either  repeal  it  absolutely  or  follow  it  unr 
til  it  is  repealed. 

It  would  hardly  be  claimed  that  if  this  bond 
or  undertaking  provided  for  in  this  rule  had 
been  executed  and  approved  by  the  Justice, 
that  this  order  of  restraint  issued  by  Judge  Cox 
would  not  be  entirely  valid,  notwithstanding 
he  does  not  in  the  rule  itself  require  the  under- 
taking to  be  given.  But  the  moment  he  made 
this  order  of  restraint,  that  moment  the  provision 
of  the  rule,  the  condition  contained  in  the  rule, 
intervenea  and  said  that  order  must  not  issue 
until  the  condition  of  the  rule  was  complied 
with  and  an  undertaking  given  as  then  re- 
quired. I  cannot  see  how  any  other  construc- 
tion can  be  given  to  this  rule  nor  how  to  give 
the  rule  the  proper  effeot,  except  to  hold  that 
this  order  could  not  issue  out  of  tnis  Court;  that 
it  was  beyond  the  power  of  any  justice  to  make 
an  order  and  issue  it  without  conforming  to  the 
conditions  contained  in  the  rule  itself  If  it 
could  be  done  then  the  rule  itself  is  impotent, 


and  miffht  as  well  be  so  much  blank  paper  in- 
stead or  what  it  was  intended  to  be,  a  valid, 
wise  and  beneficent  rule  of  practice,  such  as  I 
esteem  it  to  be,  one  that  ought  to  have  been 
made  and  one  that  ought  to  be  enforced. 

Therefore  without  undertaking  to  enlarge 
upon  this  point,  although  I  might  do  so  to  some 
considerable  extent,  I  lutve  come  to  the  condn- 
sion  that  this  order  of  injunction  was  inopera- 
tive, and  could  have  no  force  or  effect  until  this 
undertaking  had  been  given;  that  its  issuing 
under  such  circumstances  was  not  a  mere  irregu- 
larity, was  not  merely  erroneous,  but  was  a 


thine  havine  no  life  or  vitality  until  obtained 
by  the  condition  of  that  rule  being  performed 
by  the  execution  of  the  undertaking  therein  re- 
quired; and  such  being  the  case  the  defondant 
is  necessarily  excused  Rom  the  charge  of  con- 
tempt. 

I  come  to  this  conclusion  quite  reluctantly, 
because  I  may  as  well  say  I  do  not  consider  that 
the  excuses  of  the  defendant  could  avail  him  at 
all  for  a  moment,  if  I  thought  the  order  a  valid 
order.  I  do  not  think  he  is  entitled  to  say  that 
for  fear  a  Department  of  this  Government  mi^dit 
exercise  its  lawftil  authority  with  reference  to  this 
claim  or  the  payment  of  this  money  he  must 
therefore  be  excused  by  another  Department  of 
the  Government  for  violating  its  order  and  tak- 
ing the  money,  because,  forsootii,  the  action  of 
the  Legislative  Department  of  the  Government 
might  delay  more  or  less  the  payment  of  the 
money,    I  do  not  think  that  to  be  any  excuse. 

The  other  question  involved  in  the  case  it  is 
not  necessary  for  me  to  decide.  It  is  an  inter- 
esdng  question,  and  one  which  is  not  mooted 
at  least  for  the  first  time,  although,  so  Ikr  as  I 
have  observed,  no  case  exactly  like  this  has  ever 
been  decided.  I  have  some  impressions  about 
it,  but  it  is  not  necessary  for  me  to  give  them 
inasmuch  as  the  second  point  which  I  have 
passed  upon  disposes  of  the  matter  now  before 
the  Couix. 


Supreme  Court  of  the  District  of  Columbia. 

GENERAL  TERM. 
Rbpobtbd  bt  Franklin  H.  Maokbt. 

JOSEPH  J.  REYNOLDS  tw.  F.  H.  SMITH  bt  al. 

Equity  No.  8989. 

Decided  Monday,  June  25,  1888. 

Where  A  is  dealing  with  B  in  respect  of  several  matters,  be- 
lieving him  to  be  the  principal  in  all  of  them,  and  in  the 
course  of  such  dealings  A  pays  moneys  to  B*s  agent  and 
after  such  payments  A  discovers  that  B  himself  was  bat 
the  agent  of  O  in  some  of  the  matters;  and  that  C  had  not 
authorized  B  to  employ  a  sub-agent ;  and  that  the  moneys 
so  paid  by  A  were  misapplied  by  B  and  his  agent  and  the 
several  accounts  have  been  mixed  and  conftised,  A*s  remedy 
Is  by  bill  in  equity  against  B  for  an  account;  ttiere  is  no 
liability  on  the  part  of  0,  in  such  a  case,  to  A. 

Mr.  Justice  Cox  delivered  the  opinion  of  the 
Court 

This  case  lias  been  before  the  Court  sevenJ 
times  and  has  given  the  Court  a  good  deal  of 
trouble. 

Reynolds  desired  to  purchase  a  house,  and  his 
attention  was  directed  to  certain  houses  in  oourse 
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of  constmotion  at  the  oomer  of  S  and  16th 
Btreeta,  I  believe.  A  mm  directed  him  to  the 
office  of  Francis  H.  Smiui  &  Son,  and  he  entered 
Into  oommnnication  with  them.  He  found  in 
their  office,  and  apparently  acting  as  a  member 
of  the  firm  or  as  an  agent  of  the  nrm,  Mr.  E.  J. 
Sweet,  with  whom  he  also  had  some  dealinffs 
with  reference  to  these  premises.  He  boaght 
the  house  at  the  intersection  of  comer  of  the 
street,  and  he  then  desired  to  have  some  addi- 
tions made  to  it  and  employed  these  men,  F.  H 
Smith  &  Son,  as  he  supposed,  to  make  these  ad- 
ditions. 

Sometime  afterward  he  bought  two  other 
bouses,  one  on  16th  street  and  one  on  S,  con- 
necting with  the  comer  house. 

Reynolds  claims  that  he  was  dealing  with  F. 
H.  Smith  &  Son  as  principals. 

After  some  time,  and  after  a  good  many  pay- 
ments had  been  made,  and  some  pavments 
made  to  E.  J.  Sweet,  he  had  some  sort  of  an  ac- 
coanting  with  them,  and  found  that  they  had 
fldled  to  give  him  credit  for  payments  made  to 
Sweety  and  thereupon  he  brought  this  suit  for 
an  account 

In  his  bill,  he  claims  that  he  entered  into  the 
aipreement  of  purchase,  with  the  defendants^  as 
assents  of  William  R.  Hooper,  and  he  clamis 
that  he  made  certain  payments  for  which  he 
was  entitled  to  have  credit  on  his  purchase 
money. 

The  question  was,  at  once  made,  whether  he  had 
not  misconceived  his  remedy,  and  whether  he 
on^ht  not  to  have  sued  Mr.  Hooper,  if  Smith  & 
Son  were  agents  of  Hooper.  If^  he  made  pay- 
ments to  them  on  Hooper's  account,  he  was  en- 
titled to  have  credit  for  them  in  accounting  with 
Hooper  and  was  entitled  to  have  specific  per- 
formance by  Hooper,  and  to  have  credit  for 
those  payments  received  by  Smith  &  Son. 

The  question  over  which  the  controversy 
tamed,  principally,  at  the  first  investigation, 
was,  whether  Sweet  was  an  agent  of  Smith  & 
Son  or  a  member  of  the  firm  so  as  to  bind  them 
by  receiving  the  payments  ftom  Reynolds.  I 
say  that  was  the  plincipal  matter  to  which  the 
testimony  was  directed  and  over  which  the  con- 
troversy turned.  We  thought  the  evidence 
clearly  showed  that  Smith  &  Son  had  so  held 
out  Sweet,  either  as  a  member  of  the  firm  or  as 
an  agent  of  theirs,  that  they  were  bound  by  his  re- 
ceipt of  those  payments  flrom  Reynolds,  and  we 
directed  the  case  to  be  referred  to  the  auditor 
to  state  an  account  on  this  basis,  but  in  that 
reference  we  say: 

''And  all  fhrther  matters  of  decree  herein 
are  hereby  expressly  reserved." 

The  account  involves  quite  a  number  of  items, 
and  it  was  handed  back  and  forth  between  the 
general  and  special  terms,  and  only  recently  it 
was  finally  settled  and  all  the  exceptions  to  the 
account  were  disposed  of,  and  the  items  finally 
decided  by  this  Court  were  sent  back  to  the 
special  term  but  sent  back  without  any  final 
decree. 

When  it  came  up  in  the  Special  Term,  an  ap- 
plication was  made  for  a  decree  for  payment 
on  the  balance  ascertained  by  this  account  to 
be  due  firom  Smith  &  Son  to  Reynolds,  and 
tiiat  decree  was  rendered  by  the  Ohief  Justice, 
an  appeal  was  taken  fh>m  that  decision  and  the 
case  bronght  to  this  Court  again,  and  here  it 


was  heard  by  Justices  Hagner,  James  and  my- 
self. 

And  here  again  we  are  confronted  with  the 
same  question  made  at  first,  viz:  The  question 
whether  the  claim  should  have  been  made 
against  Smith  &  Son,  or  against  Hooper,  and 
wnether  it  is  not  a  case  for  common  law  cogniz- 
ance and  one  which  does  not  appeal  to  equity 
for  relief. 

The  defendants  rely,  in  the  first  place,  upon 
the  plaintififs  own  averment,  that  ne  entered 
into  this  agreement  with  the  defendants,  as 
agents  of  Hoopei^  and  also  upon  the  written 
agreement  offered  in  evidence  for  the  sale  of 
these  two  houses  .bought,  after  the  first  pur- 
chase, in  which  Smith  &  Son  described  them- 
selves expressly  as  agents  of  Hooper;  and  there 
is  a  great  deal  of  force  in  the  suggestion  that 
this  is  sufOioient  proof  that  the  plaintiff  had  mis- 
conceived his  remedy  and  ought  to  have 
brought  the  suit  against  Hooper. 

But  when  we  come  to  look  at  the  evidence, 
we  find  that  it  makes  out  quite  a  different  case 
Arom  the  bilL 

The  first  of  the  purchases  was  made  f^m 
Sweet,  of  the  corner  house,  and  he  signed  him- 
self simply  as  agent.  Reynolds  savs,  and  we 
think  he  is  i>erfectly  justifiable  in  thinking  so, 
that  he  took  it  for  granted  that  Sweet  was  the 
agent  for  Smith  &  Son,  and  he  never  was  noti- 
fied to  the  contrary  until  the  deed  was  pre* 
sented,  containing  Hooper's  name  as  grantor. 

The  other  two  nouses  be  bought  firom  Francis 
H.  Smith  &  Son,  but  the  agreement  offered  in 
evidence,  bearing  date  March,  1882,  in  which 
they  describe  themselves  as  agents  for  Hooper, 
was  not  reduced  to  writing  and  signed  by  him 
until  more  than  a  year  a^rwards,  that  is,  in 
May,  1883,  after  all  the  payments  had  been 
made  and  all  the  transactions  completed.  Dur- 
ing all  that  time,  it  does  not  appear  that  he  had 
any  intimation  that  Hooper  was  the  principal 
of  these  parties.  So  that,  in  our  Judgment,  he 
was  i)erfectly  justified—if  that  is  material. — in 
looking  upon  P:  H.  Smith  &  Son  as  principals 
with  whom  he  was  dealing  in  the  purchase  of 
the  houses.  Not  only  waslie  justified  in  doing 
this,  but  the  evidence  farther  tends  to  show 
and  satisfy  us  that  he  could  not  look  to  any- 
body but  F.  H.  Smith  &  Son  as  principals. 
It  is  perfectly  plain  that  Sweet  was  not  the 
agent  of  Hooper.  Hooper  says  that  he  saw 
Sweet  about  the  ofQce  of  Smith  &  Son  and  re- 
monstrated with  them  for  having  him  around 
there.  So,  he  was  not  bound  by  any  payments 
that  were  received  by*  Sweet.  Smitn  &  Son 
were.  Hooper  was  not  bound  by  those  pay- 
ments. Therefore  Reynolds  could  not  have 
claimed  credit  as  against  Hooper  for  those 
payments  as  made  upon  account  of  the  two 
houses  sold  by  him  tnrough  Smith  &  Son  as 
agents.  If  Smith  &  Son  failed  to  account  for 
those  pigments  to  Hooper  he  was  bound  to 
answer  for  them  to  Reynolds  and  Reynolds 
could  not  sue  anybody  else  for  them.  So  that, 
in  point  of  fact,  his  pledn  recourse  was  against 
Smith  &  Son  to  recover  for  the  payments  made 
on  acount  of  the  purchase  of  the  houses. 

Now,  it  is  true  that  if  this  had  been  all,  his 
remedy  would  have  been  at  common  law,  in  an 
action  for  money  had  and  received. 

In  his  bill  he  says— and  it  turns  out  to  be 
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true— that  there  were  three  accounts,  and  pay- 
ments made  on  one  were  misapplied  to  anotner. 
In  the  first  place,  they  were  making  additions 
to  his  honse;  in  the  next  place,  they  were  col- 
lecting rents  from  his  two  houses  to  be  applied 
to  the  purchase  money;  and  in  the  next  place, 
they  were  receiving  payments  from  him  di- 
rectly on  account  of  his  purchase  money,  and 
he  complains  that  they  have  so  mixed  up  the 
accounts  that  he  does  not  know  exactly  how  he 
stood  with  them.  It  does  not  seem  to  us  that 
he  could  have  adequate  relief  otherwise  than  by 
havine  this  account  straightened  out  under  the 
direction  of  a  court  of  equity,  and  we  think  that 
real  justice  has  about  been  done  by  having  an 
account  stated  by  the  auditor  under  the  du*eo- 
tion  of  this  Court  and  the  decree  for  the  balance. 
Therefore  we  will  not  disturb  the  decree  as  it 
was  rendered  in  the  Special  Term. 


John  Bbthbll  Uhlb,  in  The  American  Law 
Register,  says:  ** Reversals  in  numerous  cases, 
by  the  courts  of  last  resort^  of  two  States,  have 
been  unfavorably  commented  on  by  the  news- 
papers as  showing  the  great  uncertainty  of  the 
law.  It  is,  of  course,  a  matter  of  much  time  and 
labor  to  decide  who  is  in'ftiult,  the  lower  or  the 
superior  court,  and  we  can  only  promise  that  this 
matter  will  be  taken  up  by  us  and  the  manner 
as  well  as  the  result  of  our  examination  pre- 
sented to  our  readers  in  some  form  worthy  of 
S reservation.  The  facts,  when  ascertained,  may 
isdose  that  want  of  sufficient  qualification  for  a 
correct  decision,  which,  amidst  the  hurry  and  con- 
fhsion  of  a  trial  or  argument,  is  to  be  charged 
upon  the  inferior  court.  Certainly  any  j  udge  who 
does  not  endeavor  to  keep  himself  mformed  of 
the  course  of  recent  decilsions,  or,  worse  still, 
who  simply  uses  whatever  law  is  cited  to  him 
upon  arrament,  cannot  avoid  fEilling  into  inex- 
cusable blunders  and  entail  delay  and  expense 
upon  the  suitors  in  his  court  Appellate  courts, 
too,  at  times,  suff'er  from  a  feverish  desire  to 
clear  the  dockets,  overlooking  the  fact  that  many 
oases  merely  involve  the  same  points  of  law. 
which  one  concise  but  thoroneh  opinion,  without 
a  dissent,  will  not  only  deciae,  but  also  would 
out  off  appeals  in  the  rature.  And  both  classes 
of  courts  would  command  higher  respect  in  the 
oommunitv  at  large  by  a  greater  effort  after  de- 
cisions on  oroad,  general  principles,  whenever  a 
new  question  happens  to  be  presented  for  deci- 
sion. It  is  well  enough  for  one  court  to  follow 
the  decisions  of  a  co-ordinate  court  or  its  own 
precedents,  but  it  would  add  much  to  the  cer- 
tainty of  the  law  if  the  underlying  principle 
were  always  put  forward.  There  should  never 
be  a  blind  following  of  precedents,  when  prece- 
dents are  being  made  by  nearly  fifty  courts  of 
last  resort ;  there  is  too  much  risk  of  a  prece- 
dent without  sufficient  principle." 
•^•^» 

Where  train,  during  night  time,  was  stopped 
by  a  snow  driu,  and  some  of  the  passengers, 
alarmed  by  approach  of  snow  plow  upon  acg  oin- 
ing  track,  api>rehending  it  to  be  upon  main 
track,  upon  whistle  being  sounded  by  locomotive 
on  their  train,  left  the  car  and  while  crossing  the 
adjoining  track  were  iniured  by  the  snow  mow, 
the  carrier  is  not  liaole.  Handy  v$,  Sibley, 
(Ohio),  16  West  Rep.,  36. 


NEW  TOEK  SUPEEME  COUET, 

QENERALTEBM. 

ALFRED  OOOLET  et  al,  Appellants,  agaikbt 
WILLIAM  A.  CUMmNOl,  Respondent 

Decided  June  21, 1888. 

Where  a  landlord  in  renting  premises,  as  part  of  the  lease 
gives  the  tensmt  the  right  to  the  use  of  a  water  closet  in 
another  part  of  the  building,  and  also  the  right  to  nse  an- 
other  portion  of  the  building  to  store  ftiel,  Ac,  and  after- 
wards the  landlord  puts  up  a  double  iron  gate  of  the  height 
of  about  seven  feet  across  the  only  passage  way  leading 
from  the  tenants  premises  to  said  water  closet— and  to  the 
other  portion  where  the  Aiel  is  to  be  stored,  and  ther^)j 
barred  the  tenant  and  his  employees  from  going  to  said 
closet  and  to  the  place  where  the  fhel  is  stored. 

Held,  That  equity  will  interpose,  by  mandatory  ii^junction, 
tooompel  the  landlord  to  take  down  said  gate.  The  grounds 
for  equitable  interposition  in  such  a  case  are  twofold.  First, 
the  inadequacy  of  any  legal  remedy  to  secure  the  party  in 
the  ei^oyment  of  his  right  to  use  the  premises.  Second, 
to  prevent  a  multiplicity  of  suits  for  damages  arising  from 
the  daily  and  the  continuous  erection  of  said  gate. 

This  action  came  on  for  trial  at  the  February 
Special  Term,  Mr.  Justice  Barrett  presiding,  who 
d&missed  the  complaint  upon  the  ground  that 
the  facts  above  stated  did  not  constitute  a  cause 
of  action  for  the  equitable  intervention  of  the 
Court. 

The  farther  facts  appear  in  the  opinion. 

Ohauncet  Shaffeb  and  Jacob  Fbommb  for 
appellant. 

J.  EL  WHiTLBoaE  for  respondent. 

Brady,  J.— This  action  was  brought  to  re- 
strain the  defendant  firom  preventing  the  plain- 
tiff's use  of  a  water  closet  and  croton  wat^,  the 
use  of  which  was  secured  by  lease,  and  fix>m  in- 
terfering with  them  in  the  use  of  the  fifth  floor 
of  the  premises,  designated  in  the  complaint  as 
a  part  of  the  demise  covered  by  the  lease. 

in  addition  to  this  relief  the  plaintiffo  de- 
manded judgment  for  the  damages  occasioned 
by  the.  wrongful  acts  of  theniefendant  in  int«> 
fering  with  uie  fUll  enjoyment  of  the  p^remises 
in  the  manner  deeignatea  in  the  complaint. 

When  the  issue  came  on  for  trial  at  the  Special 
Term  the  counsel  for  the  defendant  demanded  a 
trial  by  juinr.  The  demand  was  resisted,and  there- 
upon the  plaintiffo,  in  order  to  defeat  the  object  of 
the  defendant,  elected  to  waive  all  daim  for  dam- 
ages, and  struck  out  the  prayer  therefor  firom 
the  complaint.  When  that  was  done  the  coun- 
sel for  the  defendant  moved  to  dismiss  the  oom- 
Slaint  upon  that  it  did  notcontain  &cts  calling  for 
be  eqmtable  intervention  of  this  Courts  and  on 
the  fhrther  sounds  that  the  facta  set  out  in  the 
complaint  did  not  constitute  a  cause  of  action. 
The  motion  was  granted,  and  hence  this  Judg- 
ment and  appeal. 

The  lease  secured  to  the  plainti£Ss  in  express 
terms  the  demise  particularly  stated,  and  also 
the  right  to  the  use  of  the  tnird  floor  of  the 
building  of  the  water  closet  and  Oroton  water, 
and  the  right  to  use  the  flfth  story  of  the  build- 
ing to  store  fhel,  &c.  and  the  aUegation  as  to 
the  violation  of  the  right  thus  secured  was  that 
the  instrument  to  whicm  reference  has  been  made 
was  executed  with  the  express  understanding,  in- 
tention and  agreement  of  the  parties,  that  the 
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plaintifEs  and  their  employees  should  oontinne 
to  use  said  water  closet  and  Croton  water  dur- 
ing the  eontinnance  of  the  term,  and  the  exten- 
sion thereof  provided  for  in  the  instrament, 
and  should  at  all  times  while  at  work,  in  the 
night  time  as  well  as  in  the  day  time,  have  free 
and  nndistorbed  access  to  and  egress  from  said 
water  closet  and  Croton  water,  and  to  the  fifth 
floor  for  the  necessary  ase  and  enjoyment  of  the 
same,  for  the  purposes  mentioned,  and  that  with- 
out such  unuiterrupted  access  and  egress — ^at 
the  night  time  until  11  o'clock— the  plaintiffs 
could  not  peaceably  and  quietly  have  or  hold 
and  enjoy  the  premises  or  carry  on  their  busi- 
ness without  daily  and  continuous  loss,  damage 
and  irreparable  inlury.  And  fUrther,  that  the 
defendants  well  knowing  the  premises,  and 
against  the  will  and  protestation  of  the  plain- 
tifEs, erected  and  caused  to  be  constructed  and 
erected,  a  double  iron  gate,  of  the  height  of 
seven  feet,  or  thereabouto,  across  the  only  pas- 
Mtgeway  leading  ft^m  the  plaintiff's  premises 
to  the  water  closet  and  Oroton  water  on  the 
third  floor,  and  to  the  fifth  floor,  on  which  gate 
he  put  two  patent  padlocks,  the  keys  of  which 
he  Kept  and  retained  from  the  plaintiffii  and 
their  emplovees,  and  thereby  wholly  barred 
thereftx>m  the  plaintifb  and  their  employees, 
necessarily  having  occasion  several  times  during 
the  day  and  night  to  visit  said  water  closet  and 
Croton  water,  as  well  as  from  the  said  fifth  floor. 

The  only  proposition  which  it  is  at  all  necessary 
to  consider,  made  on  behalf  of  the  respondent 
in  order  to  sustain  his  judgment,  is  that  the  al- 
legation in  reference  to  the  erection  of  the  iron 
gate  avers  the  interruption  of  one  way  leading 
to  the  floors  above,  and  this  in  connection  with 
the  proposition  that  the  Court  would  take  judi- 
cial notice  of  the  building  laws  of  this  State, 
wiiich  requires  that  means  must  be  provided  for 
reaching  the  upper  floors  by  means  of  a  stair- 
way, and  fturther,  that  it  is  not  alleged  that  the 
passageway  is  the  only  means  afforded  by  which 
to  reach  the  closets,  &c.;  and  that  the  plaintiffs 
make  no  pretense  that  they  could  not  get  to  the 
closets  by  stepping  outsiae  of  the  room  to  the 
niain  stairway  and  oy  that  mode  reach  the  floors 
above. 

The  answer  to  this  seems  to  be  simple.  The 
motion  to  dismiss  the  complaint  was  made  upon 
the  ground  tiiat  there  were  no  foots  calling  for 
equitable  intervention,  and  that  the  facts  stated 
did  not  constitute  a  cause  of  action.  The  al- 
legation is  distinctly  made  that  the  gate  was 
erected  across  the  only  passageway  leading  from 
the  plaintiff's  premises  to  the  water  closet  and 
Croton  water  on  the  third  floor  and  to  the  fifth 
floor,  and  that  the  construction  of  this  barrier 
wholly  barred  the  plaintiffs  from  visiting  the 
water  closet  and  the  Croton  water.  Assuming 
that  the  Court  would  take  judicial  notice  of  the 
necessary  staircase  in  the  building,  which  is  not 
conceded,  the  written  instrument  being  a  de- 
mise might  be  of  such  a  character  as  to  confer 
no  privilege  upon  the  lessee  of  the  use  of  the 
staircases,  and  might  confine  him  to  the  use  of 
sach  means  of  access  as  were  within  its  precise 
terms  and  limits,  and  that  seems  to  be  the  effect 
of  the  demise  of  the  lease  herein  and  the  allega- 
tions. No  doubt  whatever  exists  that  the  de- 
mise embraces  the  use  of  the  Croton  water  and 
of  the  water  closets  and  the  fifth  story,  or  of  the 


existence  of  a  passa 
premises  of  the  plaint 


^eway  leading  from  the 
"^  to  the  water  closet  and 


Oroton  water  privilege,  or  of  the  construction  of 
the  barrier  across  the  passageway  preventing 
its  use.  Indeed,  the  erection  of  the  gates  proves 
that  access  could  be  had  in  that  way.  And  these 
facts,  when  considered  with  the  fiirther  allega- 
tion made^  namely,  that  the  gate  wholly  barrod 
the  plaintiff  from  tneuse  of  the  water  closet  and 
the  Croton  water,  it  becomes  clear  that  a  cause 
of  action  was  stated. 

We  are  dealing  now  with  the  written  instru- 
ment and  allegations  of  fact  connected  with  it, 
and  we  are  not  permitted,  therefore,  to  wander 
into  the  field  of  presumption  and  suppositions, 
but  are  confined  to  the  limits  just  mentioned; 
non  constat  but  that  on  the  trial  it  would  ap- 
pear that  the  plaintiffs  were  not,  as  alleged, 
confined  within  the  limits  expressed  and  that 
there  were  other  modes  of  access  to  the  water 
closet  on  the  third  fioor  and  to  the  fifth  fioor 
which  they  would  have  the  right  to  employ. 
But  that  would  necessarily  be  a  matter  of  proof 
to  be  given  upon  the  triaL  Under  the  allega- 
tions as  indicated,  it  would  be  improper  to  as- 
sume that  other  modes  of  access  were  given 
plaintiffs  which  they  uilght  have  employed 
without  inconvenience.  Tiie  suggestion,  there- 
fore, that  the  complaint  did  not  contain  facts 
constituting  a  cause  of  action  is  not  sustained, 
nor  is  the  proposition  that  the  complaint  does 
not  contain  facts  calling  for  equitable  interven- 
tion a  good  one. 

It  certainly  is  not  necessary  to  cite  authorities 
to  show  that  the  continuous  interference  of 
a  landlord  with  the  rights  of  his  lessee  presents 
a  subject  for  equitable  cognizance.  But,  if  it 
be,  reference  is  made  to  Williams  vs.  N.  Y.,  &c, 
R.  R.  Co.,  16  N.  Y.,  Ill:  Wheelock  vs.  Nunan,  10 
Cent.  Rep.,  614;  see,  also,  Murdock  '«.  Prospect 
Park  R.  R.  Co.,  73  N.  Y^  579;  Underwood  m 
Burrows,  7  C.  &  P.,  29;  High  on  Injunctions, 
sec.  848,  772. 

The  grounds  for  equitable  interposition  in  a 
case  like  this  are,  first,  the  inade(][uacy  of  any 
legal  remedy  to  secure  the  partv  m  the  enjoy- 
ment of  his  right  and,  second,  to  prevent  the 
multiplicity  of  suits  for  damages  accruing  (see 
Coming  vs.  Trov,  &c..  Factory,  40  N.  Y..  191). 

tlie  waiver  or  oamages  did  not  affect  tne  right 
of  the  plaintiffs  to  the  equitable  interposition  of 
the  Court  to  protect  them  in  the  enjoyment  of 
their  demise. 

No  authority  has  been  cited  to  sustain  such  a 
proposition  and  none  has  been  found. 

The  judgment  should,  therefore,  be  reversed 
and  a  new  trial  granted,  with  costs  to  the  appel- 
lant to  abide  the  event. 


Upon  an  indictment  of  an  officer  for  fkilure 
to  turn  over  public  property  to  his  successor  it 
is  not  necessary  for  the  jury  to  find  whether  he 
had  received  the  money  prior  to  his  last  appoint- 
ment or  had  paid  it  over  to  himself  as  his  own 
successor.-— Johnson  v.  People,  S.  C.  IlL,  Jan. 
20, 1888;  16  N.  E.  Rep.,  87. 


CoRPORATB  seal  is  not  essential  to  validity  of 
mortgage  executed  by  private  corporation 
through  itsproper  officers.  Leinkaufoa.  Caiman 
(N.  Y.)  12  (fcnt.  Rep.,  777. 
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Mandamus  to  Compel  Bnforoement  of 
Sunday  Law. 

The  Supreme  Ckmrt  of  Missouri  has  held  in  a 
recent  decision  that  the  police  commissioner  of 
St  Louis  may  be  ordered  Dv  the  court,  in  a  man- 
damus proceeding,  to  enforce  the  law  closing 
the  saloons  in  that  State  on  Sunday,  as  Judge 
Pugh,  of  our  Franklin  Oommon  Pleas,  has  held 
before  that  it  may  be  done  in  Ohio.  The  Mis- 
souri court  is  quoted  assaying  in  their  decision: 

'^  In  the  extensive  range  of  duties  thus  laid 
oat  bv  the  provisions  of  the  charter  for  the  re- 
spondents to  perform,  it  seems  very  plain  that 
elements  of  discretion  enter  into  the  i>erform- 
anoe  of  some  of  them,  and  whenever  this  is  the 
cause,  the  rule  is  that  while  the  mandatory  au- 
thority will  be  used  to  put  nulbic  officers  in 
motion,  yet  it  will  not  dictate  the  terms  in  which 
such  discretion  is  to  be  exercised. 

"  In  regard  to  the  duties  of  respondents  re- 
specting the  observance  of  Sunday,  this  element 
of  discretion  is  very  noticeable.  They  are  to 
*  see  that  aU  laws  relating  to  the  observance  of 
Sunday  are  enforced.'  How  is  this  purpose  to 
be  accomplished? 

"It  may  be  done  in  a  variety  of  ways,  either 
by  a  direct  arrest  of  the  offender,  or  by  closing 
a  saloon  if  kept  open  on  Sundapr,  if  that  is  the 
matter  of  the  offense,  or  b v  setting  on  foot  other 
suitable  criminal  proceedings,  and  by  warrant 
or  by  summons  a  person  may  be  brought  be- 
fore the  court  of  criminal  correction  to  answer 
for  anv  misdemeanor." 

It  will  be  noticed  that  the  court  holds  t^at 
offenders  against  the  law  mav  be  arrested  and 
their  saloons  closed  on  sight  by  the  police 
officers  without  procuring  a  warrant,  differing 
in  Uiat  i>oint  firom  the  Supreme  Court  of  Michi- 
gan, and  probably  also  the  Supreme  Court  of 
Ohio,  in  Eichenlaub  v.  State,  36  Ohio  St,  144. 
But  the  provisions  of  the  constitution  of  Missouri 
may  differ  in  this  respect  from  those  of  Michi- 
gan and  Ohio.— O^to  Iaiw  JoumaL 


THE  COURTS, 


Supreme  Ceart  of  the  District  of  Colnnibia. 

IN  EQUITY.— New  Suits. 

Aniroflt  18. 
11282.  Oraoe  Nolen  m.  William  Q.  Nolen.    For  divorce. 
Com.  aoL,  D.  W.  Glassie. 

11298.  Robert  Montgomery,  alleged  lunatic.  For  commit- 
tee.   Oom.  sol.,  H.  B.  Dayis. 

112M.  Manie  Ruflsell  V9.  Charles  BusselL  For  alimony. 
Ck>m.  sols.,  Bimey  &  Bimey. 

August  15. 
11296.  Bfamie  R.  Metcalf  m.  William  L.  Metoalf.    For  di- 
Torce.    Oom.  sol.,  J.  J.  Johnson. 

August  17. 

11296.  Joseph  Prather  vs.  Oeorge  Koob  et  al. 

11297.  Henry  Jonson  vs.  William  Jonson  et  al.  For  recon- 
veyance.   Oom.  sol.,  J.  McD.  Carrington. 

OmOUrr  court.— New  Suits  at  Law. 

August  10. 

28869.  George  T.  Jones  ts.  James  P.  Freeman.  Note,  |600 
and  attachment.    Plfls  atty,  John  N.  Oliver. 

28870.  Smith  Pittel  vs.  WlUiam  E.  Sebree  et  aL  |800  rent. 
Pllft  atty.  E.  H.  Thomas. 

28871.  wniiam  W.  Golway,  administrator,  «e.'  The  Balti- 
more and  Potomac  Railroad  Co.  Damages,  $10,000.  PUb 
attys,  Shellabarger  &  Wilson  and  E.  F.  Arnold. 


28672.  MUlard  Metzgar  et  al.  w.  Geom  W.  Fowler.  Bal- 
ance of  account,  fl71.    Piflb  atty,  F.  F.  Browning. 

28888.  Catherine  B.  Brown,  executrix,  «••  Bushiod  Under* 
wood.    On  foreign  judgment;  $6,882.    PUft  atty,  J.  W.  Foster. 

August  18. 

28874.  Simon  Goldstein  «e.  Bamud  K.  Petingale  et  aL 
Note,  $176.    PI  A  atty,  J.  J.  Wilmarth. 

28876.  Daniel  J.  MacCarty  M.  E.  D.  Oapp.  Not«,  $101.55. 
Plil^  attys,  Gkumett  and  MackalL 

28876.  Joseph  B.  Hertford  et  al.  vs.  The  District  of  Cotnm- 
bia  et  aL    Damages,  ^0,000.    Plflb  aUy,  E.  A.  Newman. 

28877.  William  H.  Hoeke  vs.  John  B.  Huasey.    Note.  $850. 
August  14. 

28878.  James  Fraser  «s.  George  Taylor.  Note  and  account, 
$818w    Plffs  atty.  C.  E.  Fraser. 

28879.  John  C.  Mattbai  et  aL  vs.  Hensey  &  Co.  Aooovint, 
$192.54.    Plfb  attys.  GameU  and  Mackall. 

28880.  Jesse  Hillos  et  aL  «•.  George  Bogus.  Account, 
$1,237XM.    PUA  aUys,  H.  O.  St  R.  Claughton. 

28881.  John  Boyd  et  aL  vs.  William  Monroe  et  al.  Note, 
$346.58.    Plffk  attys.  Bimey  &  Blrney. 

s.  Jacki 


Same  vs.  Jackson  Yates.    Account,  $896.88.     Plffii 
attys.  Same. 

28888.  Rudolph  Bild  vs.  The  Baltimore  and  Potomac  Bail- 
road  Co.    Damages,  $2,500.    Pl£b  attys.  Cole  A  Cole. 

August  16. 
22884.  Joseph  Prather  «s.  Robert  H.  Lusby.     Note,  $600. 
Plfb  atty,  Claughton. 

28885.  The  National  Metropolitan  Bank  of  Washington  vsu 
W.  ScoU  Towers  et  al.    Note.  $450.    PUfb  atty,  N.  Wilaon. 

28886.  Same  «•.  Frank  B.  Conger  et  al.  Note,  $800.  PlSb 
atty,  Same. 

28887.  Frank  C.  Somers  vs.  Levin  J.  Worlen  et  al.  Ac- 
count, $1,029.24.    Plfb  stty.  Same. 

28888.  WiUiam  R.  Triucton  vs.  William  H.  Beall  et  aL 
Note,  $102.    Plflb  attys,  Edwards  it  Barnard. 

28880.  David  Weil  et  al.  vs.  August  Dittrich.  Note,  $179.04. 
PlflFb  atty.  Mills  Dean. 

28890.  Thomas  B.  FUkenburg  vs.  WUliam  N.  Dalton. 
Note.  $780.89.    Plflb  atty,  Same. 

28891.  M.  0.  Paul  et  al.  vs.  Frank  Bessler.  Account,  $201.22: 
Plfi^  attys,  Bimey  St  Bimey. 

28882.  P.  A.  R^chardt  et  al.  vs.  James  A.  Maloney.  Ac- 
count, $127.68.    PlffiB  attys.  Same. 

28888.  Charles  T.  Bagby  et  al.  vs.  Jackson  Tates.  Note^ 
$119.    PlfDi  attys.  Same. 

28894.  Leon  Seliger  et  al.  vs.  Joseph  Herzog.  Acooont, 
$313.67.    PlibaUys,GarnettandMackal]. 

28896.  The  Merchants*  Exchange  National  Bank  of  the  City 
of  New  York  vt.  Sidney  A.  Jones.  Bills  of  exchange,  $98.80. 
Plflh  atty.  N.  Wilson. 

28896.  Lewis  C.  Tallmadge  vs.  The  Arlington  Brick  Ma^ 
chine  Co.    Account,  $391.64.    Plfft  atty,  W.  K.  Duhamel. 

28897.  William  H.  Welmer  et  al.  vs.  Rank  B.  Bessiler.  Ac- 
count, $178.18.    PIA  atty,  L.  Tobriner. 

August  17. 

28898.  Henry  A.  WiUard  vs.  Joseph  A.  Gamble.  Account 
rent,  $850.    Ploh  attys.  Cole  St  Cole. 

28899.  Louis  Oassard  et  aL  vs.  '^^lliam  H.  Hayoo^.  Ao> 
count,  $150.    Plfb  attys,  Garaett  and  MackalL 

August  18. 

28900.  Robert  C.  Schenck  vs.  Henry  D.  Cooke.  Note, 
$1,187.28.    Plffb  atty,  R.  R.  Perry. 

28901.  Prank  K.  Ward  vs.  Richard  Rich  et  aL  Damages, 
$30,000.    Plflb  attys,  Chapin  Brown  and  Mills  Dean. 


£egal  Notices. 


Rule  of  Court. 

Bulb  20.  *  *  *  *  Hereafter  aU  noUoeg  wMeh  reiaie  to 
prooeedinga  in  the  Supreme  Oowrt  c/  the  District  cf  Cbtumbia. 
the  puhUoaUon  of  toKich  is  required  by  law  or  bjf  rules  cf 
Oourtt  or  by  any  order  cf  Court.  shaU  bs  published  in  Thb 
Washington  Law  Rsportbr,  awing  the  time  required  by 
law,  tn  addition  to  any  other  papers  which  may  be  tpeciaHy 
ordered  or  which  may  be  seieetedoy  the  parties. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained ftom  the  Supreme  Court  of  the  District  of  Odnmbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letten 
of  Administration  c.  t.  a.  on  tne  personal  estate  of  r 


Parany  Becker,  late  of  the  District  of  Columbia  deceased. 

Ail  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  voudien  theie- 
o^  to  the  subscriber,  on  or  before  the  18th  day  of  August 
next ;  they  may  otherwise  by  law  be  extruded  from  all  be&e> 
fit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  August,  1888. 

VICTOR  BBCKER,  Adm'r ct.an8019th8t.n.w. 
84    No.  8162.    Ad.D.  14. 
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THIS  18  TO  GIVB  NOTICE. 

That  the  rabacribeia,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  P.  H.  Sbsri^an,  late 
of  the  District  of  Columbia,  deceased. 

All  persoos  having  claims  against  the  said  deceased  are 
hereby  warned  to  eichibit  the  same,  with  the  vouchers  there- 
off  to  the  subscribers,  on  or  before  the  13th  day  of  August 
next ;  they  m%y  otherwise  by  law  be  excluded  Arom  all  benefit 
of  the  said  estate. 

Oiven  under  our  hands  this  18th  day  of  August,  1888. 
IRElfB  RUCKER  SHERIDAN.  Ex'x, 
MICHAEL  V.  SHERIDAN,  Bx'r, 
LINDEN  KENT,  Bx»r, 
83  If  12  N  St.  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Mary  English,  Guardian, ) 

V.  VBq.  No.  11271. 

Mary  Elizabeth  Quill  ttal.) 
Mary  Buglish,  Trustee,  having  reported  to  the  Court  that 
ahe  has  sold  the  property  described  in  these  proceedings,  to 
wit:  Lot  numbered  four  (4),  in  square  numbered  five  nun- 
dred  and  eightv-flve  (585),  to  Eliza  Quill,  at  private  sale, 
for  $2,000.00,  it  is,  thereupon,  this  6th  day  of  Augast,  A.  D. 
1833,  ordered,  adjudged  and  decreed  that  said  sale  be  ratified 
and  confirmed,  unless  cause  to  the  contrary  be  shown  on  or 
before  the  6th  day  of  September,  A.  D.  1888. 

WM.  M.  MERRICK,  A.  J. 
A  true  copy.    Test:  R.  J.  Mbios,  Clerk. 

S8  By  L.  P.  Williams,  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Spedal  Term  for  Orphans*  Court  Business. 
August  17th,  1888. 

In  the  case  of  George  J.  Gockeler,  Executor  of  Christian  Q. 
Gockeler,  deceased,  the  Executor  aforesaid  has,  with  the  ap- 
proval or  the  Court,  appointed  Friday ,  the  7th  day  of  Septem- 
oer,  A.  D.  1888L  at  1 1  o'clock  a.  m .,  for  making  pasrment  and  dis- 
tribution, under  the  Court's  direction  and  control ;  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies}  or  a  residue  are  hereby  notified  to  attend  In 
penon  or  by  agent  or  attorney  duly  authorized,  with  their 
dftims  against  the  estate  properly  vouched ;  otherwise  the 
Bxecutor  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washinoton  Law  Kbpobter  previous 
to  the  said  day. 

Test.  DORSET  CLAGETT,  Register  of  Wills. 

94    No.  2814.     Ad.  D.  18.    Leon  Tobriner,  Proctor. 


THIS  18  TO  GIVE  NOTICE, 

That  the  8nbscril>er,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
blA.  holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Harriet 
SNeckey.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
bereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  13th  day  of  August 
next ;  th^  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  August,  1888. 
S4  LUCT  M.  SHAW,  Adm'x,  118  8d  st.  8.  e. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

August  20t3i,  1888 

la  the  case  of  Thomas  I.  Gardner,  Executor  of  Griffin 
Sauadert,  deceased^  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  14th  day  of 
gfeptember.  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pavment 
and  distribution  under  the  Court's  direction  and  con- 
txol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly 
antborized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Executor  will  take  the  benefit  of 
tlie  law  a^Unst  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
tbree  weeks  in  the  Washimoton  Law  Rbpobtbb  previous 
'io't^e  said  day. 

Tteat :  DORSET  CLAGETT.  Register  of  Wills. 

ar    170.2775.    Ad.D.ia. 


THia  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  of  Administration  on  the  personal  estate  ot  Etta 
Ftttermaii,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  14th  day  of  August 
next ;  they  may  otherwise  by  law  be  excluded  from  aU  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  14th  day  of  August,  1888. 
CHARLES  B.  HARING,  Adm'r, 

2084  8th  St.  n,  w.,  City. 
84    No.  8198.    Ad.  D.  14.    K  B.  Hay,  Proctor. 


THIS  IS  TO  GIVE  NOTICE 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtamed  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Spedsu  Term  for  Orphans'  Court  business. 
Letters  of  Administration  c  t.  a.  on  the  personal  estate  of 
Robert  Moore,  late  of  the  District  of  ColumbiiL  deceased. 

AU  persons  having  cUdms  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  August 
next;  they  may  otherwise  by  law  be  exclude  from  all  bene- 
fit of  the  siEtid  estate. 

Given  under  my  hand  this  16th  day  of  August,  1888. 
84  A.  P.  LACEY,  Adm'r  c  t.  a.,  604  F  st  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


•tal.) 
tal.  f 


Thos.C.  Homlllerttal.) 

V9.  VNo.  10687.    Equity  Docket  27. 

Cliat.Homllleretr 


The  Trustees  appointed  to  make  sale  in  this  cause  havinsr 
filed  their  report  of  sales  on  the  10th  day  of  August,  1888,  it 
is,  on  motion  of  complainants'  solicitors,  this  13th  day  of 
August,  188S,  ordered  that  the  said  sales  be,  and  the  same 
hereby  are  ratified  and  confirmed,  unless  cause  to  the  con- 
trary thereof  be  shown  on  or  before  the  16th  day  of  Septem- 
ber, 1888. 

Provided  a  copy  of  the  foregoing  order  be  published  in  the 
Washinoton  Law  Rbportbb  once  in  each  of  three  suc- 
cessive weeks  before  the  said  16th  day  of  September,  1888. 
WM.  M.  MERRICK,  A.  J. 

A  true  copy.    Test :  R.  J.  Mbios,  Clerk. 

84  By  L.  P.  WiujAMS,  Aast  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


3.  WImtatt  et  al. ) 

V9.  \  EQ. 

Wlmsatt  et  al.    ) 


Qtatvieve  B.  WImtatt  et  al.  ] 
RIchari  Whisatt  € 


11181. 


The  Trustee  in  this  cause  having  made  sale  of  lot  26,  in 
square  890,  to  James  M.  Lanigan,  at  and  for  the  sum  of 
twenty-three  hundred  dollars,  as  directed  by  the  Court.  It 
is,  this  20th  day  of  August,  1^  ordered  that  the  said  sale 
be,  and  the  same  is  hereby,  ratified  and  confirmed,  unless 
cause  to  the  contrary  be  shown  on  or  before  the  21st  day  of 
September,  1888. 

Provided  a  copy  of  this  order  be  inserted  in  the  Wash- 
ington Law  Rbpobtbb  once  a  week  for  three  successive 
weeks  before  the  said  2lBt  day  of  September,  1888. 

By  the  Court  WM.  M.  MERRICK,  A.  J. 

A. true  copy.    Test:  R.  J.  Mbigs,  Clerk. 

84  By  L.  P.  Williams,  Ass't  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Richard  J.  Marshall, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20th  day  of  August 
next:  thev  mav  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  August,  1888. 

JANE  V.  MARSHALL,  Adm'x,  620  E  st.  n.  w. 
84    Thos.  M.  Fields,  Proctor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  A  SpeoUl  Term  for  Orphans*  Oonrt  Boiinett. 

Aogott  18ih,  1888. 

In  the  matter  of  the  Estate  of  Lindsay  Must,  late  of  the 
District  of  Oolumbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  fbr  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased, has  this  day  been  made  by  William  H.  A.  Wormley 
and  John  F.  Cook. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Oonrt  on  Friday,  the  7th  day  of  September  next  at  11  o*clock 
a.  m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

ProTided  a  copv  of  this  order  be'  published  once  a  week  for 
three  weeks  in  the  WAsHnroroN  Law  Rbportbb  previous 
to  the  said  day. 

By  the  Oonii.  WM.  M.  MERRICK,  Justice. 

Test :  DORSET  CLAQETT,  Register  of  Wills. 

88    No.SlOS.    Ad.D.  14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  business. 

August  18th.  1888. 

In  the  matter  of  the  Estate  of  EUzabeth  MacLeod,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  Bbtate  of  the  said  de- 
ceased, has  this  day  been  made  by  Norman  S.  Bestor  and 
Orson  H.  Bestor. 

All  persons  interested  are  hereby  notified  to  appear  in  thii 
Court  on  Friday,  the  7th  day  of  September  next  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Brtate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rbportbb  previous  to 
the  said  day. 

By  the  Court.  WM.  M.  BCERRICK,  Justioe. 

Test :  DORSET  CLAGETT,  Register  of  Wills. 

88    No.  8187.    Ad.  D.  18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  for  Orphans*  Court  Business.    . 
August  8th,  1888. 

In  the  case  of  Frederick  W.  Pratt,  Executor  of  Lewis 
Brown,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  7th  day  of  Sep- 
tember, A.  D.  1888,  at  11  oxlock  a.  m..  for  making  payment  and 
distribution  under  the  Court's  direction  and  controL  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properlv  vouched :  otherwise  the 
Eixecutor  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copv  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rrpobtrb  previous 
to  the  said  day. 

Test :  DORSET  CLAGETT,  Register  of  \^Us. 

88    No.  2742.    Ad.  D.  18.    A.  A.  Brooke,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

August  10th,  1888. 

In  the  case  of  Lewis  C.  Relnburg,  Administrator  c  t.  a.  of 
Sarah  A.  L.  Barnes  (nee  Martin),  deceased,  the  Administrator  o. 
t.  a.  aforesaid  has,  with  the  approval  of  the  Court,  appointed 
Friday,  the  7th  day  of  September,  A.  D.  1888,  at  11  o'clock  a. 
m.,  for  making  payment  and  distribution  under  the  Court's 
direction  and  control:  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
due are  hereby  notified  to  attend,  in  person  or  by  agent  or 
attorney  duly  authorized,  with  their  clsims  against  the  estate 
properly  vouched :  otherwise  the  Administrator  c.  t.  a.  will 
take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  law  Rbpobtbb  previous 
to  the  said  day. 

Test:  DORSET  CLAGETT,  Register  of  Wills. 

88    No.  2766.    Ad.  D.  18.    N.  Dumont,  Proctor. 


Cegol  Notires. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ttom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Mary  A.  Taylor, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20th  day  of  July 
next;  they  may  otherwise  by  law  be  excluded  firom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  10th  day  of  July,  1888. 

O.  B.  WILLOOX.  Adm'r, 
2022  R  St.  n.  Wm  Washington  City. 

82    No.  8142    Ad.D.14. 


THIS  18  TO  GIVE  NOTICE, 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained ttom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Jamts  KeMi 
Edwards,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vonchersther^ 
of,  to  the  subscribers,  on  or  before  the  8d  day  of  August 
next:  they  may  otherwise  by  law  be  exclnaed  firom  ail 
benefit  of  the  said  estatA 

Given  under  our  hands  this  Sd  day  of  August,  1888. 
SARAH  M.  EDWARDS,  Adm'x. 
GEORGE  B.  EDWARDS,  Adm'r. 

918  Rhode  Island  av.  n.  w. 

82   Edwards  &  Barnard,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  28d  day  of  July,  1888. 
WNIiam  H.  Crumpton) 

V.  V  No.  11209.    Bq.  Docket  28. 

MaoQie  Cnffli|rton.  ) 
On  motion  of  the  plaintiff,  by  Mr.  R.  White,  his  scdkitor, 
it  is  ordered  that  the  defendant,  Maggie  Crumpton.  cause 
her  appearance  to  be  entered  herein  on  or  before  the  first 
ru|e-aay  occurring  forty  days  after  this  day :  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  deBiult. 

The  object  of  this  suit  is  divorce  ftt>m  the  bonds  of  matrl- 

monv  on  the  grounds  of  willAil  desertion  of  the  plaintiff  by 

the  defendant  for  the  uninterrupted  period  of  two  yean  and 

adultery  of  the  said  defendant. 

By  the  Court.  E.  F.  BINGHAM.  Justice,  Ac 

A  true  oopy.    Test :  R.  J.  Mbios,  Clerk,  ix. 

80  By  M.  A.  Claitot,  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  fHE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
July  80th,  1888. 

In  the  case  of  Bei^Jamin  F.  Rittenhouse,  Executor  of 
Jsmes  J.  Kenney,  deceased,  the  Executor  aforesaid  has, 
with  the  approval  of  the  Court,  appointed  Friday,  the  2«th  day 
of  August,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol; when  and  wliere  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  <a  a  residne  are  herein 
notified  to  attend  in  person  or  by  agent  or  attorney  dn^ 
authorized,  with  their  claims  againm  the  estate  properly 
vouched,  otherwise  the  Executor  will  take  the  benefit  of  the 
law  against  them. 

Provided  a  oopy  of  this  order  be  published  onoe  a  week  for 
three  weeks  in  the  WASHiNoroif  Law  Rbpobtbb  previous  to 
the  said  day.  

Test:  DORSET  CLAGETT,  Register  of  Wills. 

81    No.  2089.    Ad.  D.  18.    Gordon  &  Gordon,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
In  Be  Estate  of  Albert  B.  Bakar,  deceased. 
Upon  consideration  of  the  above  petition,  it  is,  1^  the 
Court  this  20th  day  of  July,  A.  D.  1888,  ordsrwl  that  notioe  of 
the  above  appUcauon,  in  the  usual  form,  to  the  next  of  kin 
of  the  decedent  to  show  cause,  if  any,  wny  the  same  ^onld 
not  be  granted,  be  published  In  the  WASHnroroir  Law  Rb> 
POBTBB  onoe  a  week  for  three  successive  weeks  before  Fri- 
day, the  17th  day  of  August.  A.  D.  1888,  to  which  day  at  U 

o'clock  a.  m.,  the  esse  is  hereby  continued.  

A.  B.  HAGNEB. 
A  true  oopy.    Test:  DORSET  CLAGETT, 

Register  of  wills. 
80   Fred.  W.  Jones,  Proctor. 


Digitized  by 


Google 


Vol.  XVL 


THE  WASHINGTON  LAW  EEPOEffER. 


549 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Patritk  0*Dea  et  al.    ) 

y.  S  In  Equity  No.  11087,    Docket  SB. 

Mary  O'Dea  Brown  tt  al. ) 

Thomaa  M.  Fields,  Trustee,  having  reported  to  this  Coor) 
tBat  he  has  sold  the  real  estate  deecnbed  in  this  proceeding, 
to  wit:  lot  46  in  lAnrence  0*Dea  et  aL  snbdiyision  of  original 
lot  4.  square  n9,  to  T.  G.  Morray.  for  |866,  it  is.  this  81st  dky  of 
JuW,  188B,  ordered  that  said  sale  be,  and  it  is  hereby,  ratified 
and  confirmed,  unless  canse  to  the  contrary  be  shown  on  or 
lw?4ore  Septemoer  1, 1888. 

Provided  that  a  copy  of  this  order  be  published  once  a  week 
for  the  three  snccessiye  weeks  next  preceding  said  date  in 
the  WASHnroTOH  Law  Rbpobtbb. 

By  the  Oonrt.  K  F.  BINOHAM,  Chief  Justice. 

A  tene  copy.   Test :  R.  J.  Meigs,  Clerk. 

S2  By  L.  P.  WzLUAMS,  Ass*t  Clerk. 

THIS  18  TO  GIVE  NOTICR 

Thai  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  ^>ecial  Tarn  for  Orphans'  Court  business.  Letters 
of  Adminis&ation  on  thb  personal  estate  of  Letter  A.  Bartiett, 
late  of  the  District  of  Columbia,  deceased. 

AH  persons  having  claims  against  the  said  deceased  are 
hereto  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  4th  day  of  August 
next ;  they  may  otherwise  by  law  be  excluded  ftrom  all  bene- 
fit of  the  said  estate. 

Cliven  under  my  hand  this  4th  day  of  August,  1888. 
82  CHAS.  LYMAN,  Adm*r. 


THIS  18  TO  GIVE  NOTICE. 

Thai  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  ol 
Oolnmbfa,  holding  a  Special  Term  for  Orphans'  Court  busi- 
neas.  Letters  Testamentary  on  the  personal  estate  of  Rebecca 
J.  Ashky  MacAMster.  late  of  the  District  ofOolumbia,  deceased. 

AH  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  8ulMcrit>eE,  on  or  befbre  the  7th  day  of  August 
next:  they  may  otherwise  by  law  l>e  excluded  from  all  bene- 
fit oi  the  said  estate. 

Given  under  my  hand  this  7th  day  of  August,  1888. 
Zt  JOHN  F.  MaoALLISTEB,  921  F  st.  n.  w. 

THIS  18  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
ol>tained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, ludding  a  Special  Term  for  Orphans'  Court  business, 
LieCters  Testamentary  on  the  personal  estate  of  Saiilt  S. 
GaRbtr,  late  of  tbe  District  of  Columbia^  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hieiel^  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subacriberB,  on  or  before  the  18th  day  of  July 
next ;  they  may  otherwise  by  law  t>e  excluded  firom  all  ben- 
efit of  the  said  estate. 

Given  under  our  hands  this  18th  day  of  July,  1888. 

HBNBY  E.  KALUBOWSKI. 
ABERT  M.  READ, 

SI    No.  8187    Ad.  D.  14  Executors. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Texin  for  Orphans'  Court  business.  Letters 
Teatamentary  on  the  personal  estate  of  Emetine  Clarice, 
late  of  the  District  of  Columbia,  deceased. 

An  persons  having  claims  against  the  said  deceased  are 
liereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of to  the  subscriber,  on  or  before  the  3d  day  of  August 
next:  they  may  otherwise  by  law  be  excluded  firomall 
benefit  of  the  said  estate. 

CHven  under  my  hand  this  8d  day  of  August.  1888. 

JOHN  E.  LBBIMON.  Ex'r,  802  N.  Y.  ave.  n.  w. 
33     No.  8181.    Ad.  D.  14.    D.  B.  Cahill,  Proctor. 


TSI8  18  TO  GIVE  NOTICE 

lliat  the  subscriber,  of  the*  District  of  Columbia,  hath 
obtained  f^om  the  Supreme  Court  of  the  District  of  Columbia, 


bolding  a  Spedal  Term  for  Orphans'  Court  business.  Letters 
of  Adnrniist ration  on  the  personal  estate  of  George  W, 
late  of  the  District  of  Columbia,  deceased, 


All  persons  havinff  claims  against  the  said  deceased  are 
bereiby  warned  to  exhibit  the  sam^  with  the  vouchers  there- 
of, to  the  subscril>er,  on  or  before  the  8th  day  ol  August 
next ;  they  may  otherwise  by  law  t>e  excluded  from  all  bene- 
fit of  the  said  estate. 

Oiven  under  my  hand  this  8th  day  of  August,  1888. 

NELLIES.  SEAVEB,  Adm%  1229  N.  Y.  ave.  n.  w. 
33     190.8188.    Ad.D.14. 


THIS  18  TO  GIVE  NOTICE 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Guit- 
teppo  Motta,  late  of  Stockton,  New  Jersey,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  sulMKriber,  on  or  before  the  28th  day  of  July  next : 
they  may  otherwise  by  law  be  excluded  firom  all  l>enefit  of 
the  said  estate. 

Given  under  my  hand  this  28th  dmy  of  July,  1888. 

81  DOR8BY  CLAGETT,  Befl^r  of  Wills,  D.  C. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Laura  V.  Cowling  et  al.  ) 

V.  { No.  10961.    Docket,27. 

Blanche  Cowling  et  al.  ) 
The  Trustees  herein,  Chapin  Brown  and  Andrew  B.Duvall 
having  reported  the  sale  of  the  real  estate  in  the  proceedings 
mentioned,  viz.,  lot  2  and  part  of  lot  1  in  square  252,  in  Ci^ 
of  Washington.  D.  C,  oontaning  6020^  sq.  feet  at  $4.10  per 
sq.  feet,  amounting  to  $24,684.06  to  Walter  C.  Johnson,  it  is. 
by  the  Court,  this  81st  day  of  July,  A.  D.  1838,  ordered  that 
said  ,sale  be  finally  ratified  and  confirmed,  unless  cause  to 
the  contrary  t>e  shown  on  or  before  the  4th  day  of  September 
next. 

Provided  a  copy  of  this  order  l>e  published  in  the  Wash- 
INOTOM  Law  Bbpobtbb  once  a  week  for  three  sucoessiva 
weeks  t>efore  said  last  mentioned  date. 

£.  F.  BINGHAM,  Chief  Justice. 
A  true  copy.    Test:  R.  J.  Mmas,  Clerk. 

82  By  L.  P.  Williams,  Ass't  Clerk. 

1HI8  18  TO  GIVE  NOTICE. 

That  the  sul>scril>er,  of  the  District  of  Columbia,  hath  ol>* 
tained  firom  the  Supreme  Court  of  the  District  ofOolumbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Cbrlatina  Bremer, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  l>efore  tlie  8d  day  of  August  next : 
they  may  otherwise  by  law  t>e  excluded  firom  all  oenefit  of 
the  said  estate. 

Qiven  under  my  hand  this  8d  day  of  August,  1888. 

JOHN  A.  SPBOESSEB,  Ex'r,  206k  F  st  n.  w. 

82    No.  8160.    Ad.  D.  14.    Simon  Wolf,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

August  8d,  1888. 

In  the  case  of  William  W.  Bolierts,  Executor  of  Richard 
Roberts,  deceased,  the  Executor  aforesaid  lias,  with  the 
approval  of  the  Court,  appointed  Friday,  the  Slat  day  of 
August,  A.  D.  1888,  at  11  o'clock  a.  m..  for  making  payment 
andf  dirtribution  under  the  Court's  cUrection  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  rendue  are  hereby  notified 
to  attend  in  person  or  dv  agent  or  attorney  duly  authorized, 
with  their  claims  agamst  the  estate  properqr  vouched; 
otherwise  the  Executor  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  he  published  once  a  week  fbr 
three  weeks  in  the  Washington  Law  Bbpobtbb  previous 
to  the  said  day. 

Test :  DOBSEY  CLAQETT,  Begister  of  Wills. 

82    No.  2672.    Ad.  D.  18.  McPherson  &  Carlisle,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
August  8d,  1888, 

In  the  matter  of  the  Estate  of  Robert  Rose,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  Letters  of  Adminiatration  d.  b.  n.  on  the 
Estate  of  the  said  deceased  has  this  day  been  made  by  Wm. 
H.  Marbnry,  of  Alexandria,  Ya. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  24th  day  of  August  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  d.  b.  n. 
on  the  Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Bbpobtbb  previous  to 
the  said  day. 

By  the  Court  E.  F.  BINGHAM,  Chief  Justice. 

Test :  DOBSEY  CLAGETT,  Begister  of  Wills 

John  Gk>ode  and  Willis  B.  Smith,  Proctors. 

82    No.  6516.    Old  Series. 
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THIS  IS  TO  GIVB  NOTICE. 

That  the  tnlMoriben,  of  the  Diitrict  of  Oolnmbis,  have 
obtained  from  the  Supreme  Court  of  the  DlBtnot  of  Oolum- 
bia,  holding  a  Special  Term  for  Orphans'  Court  bnalnees. 
Letters  Testamentary  on  the  personal  estate  of  Elizabeth  H. 
Muinkln,  late  of  the  District  of  Colombia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  tne  34th  day  of  July  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  our  hands  this  24th  day  of  July,  1888. 

BENJAMIN  H.  8TINEMETZ, 
JOHN  H.  OLOOTT, 

81    No.  8164.    Ad.  D.  14  Executon. 


THIS  IS  TO  GIVB  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  ^rerm  for  Orphans'  Court  business.  Letters 
of  Adininistration  on  the  personal  estate  of  Louisa  Harrison 
Chew,  late  of  the  District  of  ColumUa,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  July 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  Mid  estate. 

Given  under  my  hand  this  27th  day  of  July.  1888. 

ROBERT  8.  CHE^,  Admhr.,  Biggs  &  Co. 

81    Wm.  G  Johnson,  Proctor. 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Emma  Choitt, 
late  of  the  District  of  Columbia,  deceased. 

AU  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,'  on  or  before  the  27th  day  of  July  next: 
they  may  otherwise  by  law  be  excluded  from  all  benefit  ot 
the  said  estate. 

Given  under  my  hand  this  27th  day  of  July,  1888. 

MARY  E.  HUSSEYTAdm'x,  1206  H  st.  n.  w. 

81    Frank  T.  Browning,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 
The  18th  day  of  July,  1888. 

John  L.  Maflltl       ) 

V.  {No.llie7.    Equity  Docket  28. 

Emma  H.  MaflItt  et  al. ) 

On  motion  of  the  plaintiff,  by  Mr.  A.  M.  McBlair,  his 
solicitor,  it  is  ordered  that  the  defendants,  Mary  R.  Maim, 
Clartnce  D.  MaflItt  and  Robert  S.  Maffltt,  CaroUne  D.  MaflItt.  Ai- 
ffred  M.  MaflItt,  Katherint  L.  Maffltt,  John  M.  Wrioht.  Joshua  G. 
Wrifht,  Mary  A.  Wrifht,  Thomas  H.  Wrtfriit  and  Caroline  L.  Wright, 
cause  their  appearance  to  t>e  entered  herein  on  or  before  the 
first  rule-dav  occurring  forty  days  after  this  day :  otherwise 
the  cause  will  t>e  proceeded  with  as  in  case  of  dentult. 

The  object  of  ttus  suit  is  to  maketNurtition  by  sale  of  lot  10, 
square  286.  in  the  city  of  Washington,  District  of  Columbia, 
the  same  being  No.  1214  K  St.,  N.  W. 

By  the  Court.  E.  F.  BINGHAM,  Chief  Justice,  Ac. 

A  true  copy.    Test :  R.  J.  Mmos,  Clerk.  &c. 

81  By  W.  E.  WiLUAMS,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


Freeman  Grant  Thompson 
Maud  W.  Flnley  et 


al.    f 


Equity.    NOU179. 


Upon  oonsidenttion  of  the  report  of  Oeorge  E.  Emmons, 
trustee,  of  the  sale  of  all  of  lot  12  in  square  numbered  764, 
except  the  west  eight  feet  front  by  the  depth  thereof,  as  par- 
ticularly described  in  these  proceedings,  to  John  M.  Norris, 
at  nrivate  sale  for  the  sum  of  seventy-five  hundred  dollars 
cash,  it  is,  this  81st  dav  of  July.  1888,  by  the  Court,  ordered 
that  said  sale  be  ratified  and  confirmed,  unless  cause  to 
the  contrary  thereof  be  shown  on  or  before  the  first  day  of 
September.  1888. 

Frovidedf  a  copy  of  this  order  be  published  in  the  Wash- 
nroTON  Law  Bbportbb  once  a  week  for  three  successive 
weeks  before  the  first  day  of  September,  1888. 

E.  F.  BINGHAM,  Chief  Justice. 
A  true  copy.    Test :  R.  J.  Mbigs,  Clerk. 

81  By  W.  E.  Williams,  AsBt  Clerk. 


Cegol  91ank0. 


PE  UW  REPORTER  CO.  be^  to  an. 
nounoe  to  the  profession  that  the  fol- 
lowing of  its  series  of  legBl  forms  are  now 
complete  and  can  be  obtained  at  the  office 
of  the  Ck>mpan3r,  503  E  Street: 


TiTLB  OF  Blank. 


Deed  in  Fee, 

Deed  of  Trust, 

Quit  Claim  Deed, 

Trustee's  Deed, 

Court  Trustee's  Deed,   .    .    . 

Receipt, 

Rent  Keceipt, 

Promissorv  ^ote. 

Deed  of  Trust  Kote, .... 

Declaration :  Common  Counts, 

*'  General,    .    .    . 

Stock  Transfer, 

Acknowledgment :  With  Wife, 
Clerk?8  Certiftcatej 
Acknowledgment:  Single, 

Clerl^a  Certificate^ 

Acknowledgment :  With  Wife, 

*•  Single, .    . 

Notice  of  Trial, 

Note  of  Issue, 

Release :  Short  Form,    .    .    . 
UndertiUdng  for  App.  to  G.  T. 


g 

4 

5c 

60c 

5 

50 

5 

50 

5 

50 

6 

50 

6 

1 

6 

6 

6 

3 

25 

5 

50 

2 

10 

3 

25 

3 

25 

3 

25 

3 

25 

2 

10 

2 

10 

3 

25 

2 

10 

li 


3.50 

3.50 

3.50 

3.50 

40 

40 

40 

40 

L75 

8.50 

75 

L75 

1.75 

t75 

L73 

75 

75 

1.75 

75 


TheeB  Forms  sm  ei»mfned  und  jussed  on  by  »  comMiiUe»  of 
leading  members  of  the  Bar,  an  handsomely  printed  on  Crane  Bros. 
Linen  Paper,  with  red  marginal  lines,  are  of  uniform  legal  sixes,  sad 
on  the  whole  constitute  the  Snest  set  of  legal  fbrms  ever  issved  la 
the  District,  Many  other  fbrms  are  in  course  of  production,  it  heiag 
the  intention  of  the  Company  to  publish  a  complete  set  ofiawblaais. 


The  Law  Reporter  Co.'s 
BOOK^NPIJOB 

Printing  Dept 

is  complete  in  every  partioular  for  the 

prompt  and  correct  filling  of  orders 

for  all  kinds  of  Printing  at 

reasonable  rates. 


BNGRAVII^G 

on  Ck>pper  and  Steel  executed  in  the  bast 
style  of  the  art 


POSTAL   AND    TELEPHONE 
Orders  receive  attention  at  once, 
mates  cheerftQly  furnished. 


W.  F.  ROBERTS,  Supt, 
TCLCPHONC  249-6.  503  E  STREET. 
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QUUnmege  at  tam. 


WASHINGTON,  D.  O. 

ABEBT,  WILLIAM  8TONB, 
406  Fifth  St  n.  w. 


1>ELL,  W.  PEIBCE, 


OmmBel  in  Patent  OoMitM  625  F  St.  n.  w. 


B 


LAIB,  JOHNS^ 


1430  P  St.  n.  w. 


D 


(UMONT,  N., 


629  F  St  n.  w. 


E' 


DWARD6  A  BARNARD, 


600  6th  St.  n.  w. 


M 


ACKBY,  PRANKUN  H., 


606  D  St  n.  w. 


S' 


AVILLB,  JAMB3  H., 


1410  F  St  n.  w. 


M 


CALIFORNIA. 

oCALLISTER,  WARD,  Jr., 

480  Montgomery  St,  San  Fnndaoo. 


D 


COLORADO. 


|UNN,  QBOROB, 


D«nTer. 


H 


GEORGIA. 

ARBieON  A  GILBERT. 

Gate  City  Bank  Bnilding,  Atlanta. 


KANSAS.^ 
TVOUOLASS,  GEORGE  L., 


Wichita. 


MINNESOTA. 


TTEATH,  HARTWELL  P., 


St  PaoL 


NEBRASKA. 


rVPPUTT,  CHARLES, 


Pazton  Bnilding,  Omaha. 


OHIO. 

WING,  GEORGE  C. 
80  Euclid  Ave.,  Room  8,  Cleyeland. 

JOHN    H.   TOORHEBS^ 

ATTORNEY   AT    LA\y, 
Solidtor  of  Patents  and  Counsel  in  Patent  Cases. 

PRACrriOES  BEFORE  THE 

Qrneral  Land  Office  and  Court  of  Olaims. 
Si  Qoad  Bldg.,  cor.  9ih  &  F  Sis.,  Washington,  D.  a     7 


MmMatuow. 


National  UniTeraity  L^a^w  School. 

Pbv*t,  Hon.  ARTHUR  MAC  ARTHUR, 

Late  ABSOoiate  Jostioe  Supreme  Court  DiBtriot  of  Colombia 

LEOrUREBS: 

HoH.  SAM'L  F.  mLLER, 

Associate  Justice  Supreme  Court  U.  S. 

International  Law. 

How.  W.  R  WEBB. 

Federal  Jurisprudence  and  Practice. 

H.  O.  CLAUGHTON,  Esq. 

Common  Law  Pleading,  ETidence,  Equity  Pleading  and 

Practice,  Commercial,  Maritime,  ana  Criminal  Law. 

JAMES  SCHOULER,  Esq. 

Bailments  and  Domestic  Relations. 

EUGENE  CARUSI,  Esq. 

Real  and  Personal  Property,  Contracts,  Negotiable  Instru- 

ments, 

CHAS.  &  WHITMAN,  Esq. 

Patent  Law  and  Practice. 

JUDGES  OF  THE  MOOT  COURT: 

I  CHAS.  &  WHITMAN,  ESQ., 
I  Patent  Cases. 


EUGENE  CABUSL  Esq., 
Law  and  Equity  Cases. 

School  opens  Oct  8. 1887.  For  information,  address  C.  W. 
BushneU,  Treas.,  or  B.  D.  Carusi,  Sec.,  1006  F  st  n.  w.,  Wash- 
ington, D.C.  87 


KEW  TYPE,  NEW  PKESSES 

AlTD 

Careful  Supervision 

THE  LAW  REPORTER 

Printing  and  Publishing 

H0I7SE, 
No.  503  E  Street  K  W. 

Telephone  249-6. 


W.  F.  ROBERTS,  Superintendent. 


BALDWIN,  DAVIDSON  &  WIGHT, 

ittoineys  at  Lmit,  Solicitors  of  Patents,  and 
ConnseloTS  in  Patent  Causes, 

26  Grant  Place,  "Wa^kiixifirton,  D.  O. 

Patent  Business  ExdusiYely.    4 


Commissioner  of   Deeds,  Notarj    Public    and 
U«  S.  Commissioner, 

1224  P  St  N.  W.  Washington,  D.  O. 

Attorney  for  Mercantile  Ck>llectin£r  Agency. 


BUIKDY'S   JU8XICB, 

e4  per  vol.    For  sale  at  the  Washington  Law  Reporter  OiBoe. 
A  Bfanoal  of  the  Laws  of  the  Dutrict  of  Colombia,  from 
its  organization,  with  notes  of  decisions  and  references,  by 

CHARLES  &  BUNDY, 

Commlttlontr  of  Deeds  for  all  the  States  and  Territories, 

NOTABT  PUBLIC,  U.  8.  0OMMI88IONBB  AlTD  JU8TI0B  OF  THB  PBAOB 

468  U.  Ave.       (Opp.  City  HaU)      Washington,  D.  0. 

4^  All  papers  for  record  or  use  in  other  States  should  be 
acknowledged  before  a  Commissioner  of  Deeds  in  this  District 
before  being  sent.  88 
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Valnable  Law  Books, 


IN 


GOOD   CONDITION. 


Abbotf  8  National  Digest,  vols.  1,  2, 3,  4,  5,  1807 

to  1872. 
AbbotVs  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1^,  3, 1874,  bound ;  vol.  4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  voL 

n,  1876. 
Atkins'  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vola  1,  2,  3,  4,  5,  6,  7. 

Barbour  on  Set-off. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice— latest^ 

Burge  on  Suretyship. 

Chitt^'s  English  Difi:e8t. 

Crimmal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1865. 

Dallam's  Bigest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightiy,  1789  to  1867, 

1857  to  1865,  1857  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Faciaa,  1857. 

Qilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf's  Overruled  Cases,  1840. 

Hannon's  Digest,  vola  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Disrovery. 

Lrish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 
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GivinfiT  into  Custody. 

The  variety  of  oircumstances  under  which 
mistakes  are  made  in  giving  persons  into  cus- 
tody for  some  offense,  and  thereby  considerable 
liability  is  incurred,  make  the  cases  on  this  sub- 
ject of  great  interest.  Few  persons  in  the  course 
of  their  experience  have  not  either  given  or 
have  been  on  the  point  of  giving  into  custody 
some  supposed  criminal,  and  so  brought  on 
themselves  great  difficulties.  A  mistake  which 
consigns  an  innodent  person  to  prison,  or  puts 
him  under  the  stigma  of  suspicion  during  an 
inquiry  before  justices  or  magistrates,  when 
once  committed,  is  not  easily  passed  over,  and 
the  means  of  carrving  on  actions  for  damages 
for  this  cause,  it  is  believed,  are  more  easily 
found  than  in  most  other  cases.  One  or  two 
recent  illustrations  of  such  litigations  keep  alive 
one's  interest,  and  suggest  the  risks  as  well  as 
point  out  the  protection  of  those  who  embark  in 
any  prosecution. 

The  greatest  number  of  actions  for  false  im- 
prisonment and  malicious  prosecutions  arise  out 
of  the  acts  done  by  managers  or  servants,  by 
way  of  protecting  the  interests  of  the  employer. 
So  many  great  bqsinesses  are  now  carried  on 
by  companies  or  lar^e  capitalists,  that  the  man- 
agement is  necessanlv  entrusted  to  a  manager, 
who  is  supposed  to  nave  all  the  powers  inci- 
dental to  making  the  management  efficient,  and 
these  are  often  so  construed  as  to  include  the 
power  to  take  legal  steps  in  defense  of  the  prop- 
erty or  in  ftirtherance  of  the  interests  of  the 
principals.  Hence,  great  nicety  is  required  in 
deterznining  whether,  in  a  given  situation,  a 
servant  or  manager  has  such  power  impliedly 
given  to  him.  The  point  had  often  before 
ariseui  but  perhajm  the  most  noted  modem  case 
on  this  subject  was  that  of  Goff  vs.  Great  North- 
em  Railway  Company,  3  E.  &  E.,  672.  In  that 
case,  a  passenger  bv  railway  was  given  into 
custody  by  a  superintendent  of  the  company  for 
traveling  without  a  proper  ticket.  The  ground 
on  which  the  plaintiff,  in  suing  for  damages, 
mainly  relied  was,  that  the  superintendent  at 
the  station  was  invested  with  supreme  authority 
as  to  giving  people  into  custody  for  defrauding 
the  company.  Blackburn,  J.,  in  his  judgment, 
held  that  as  from  the  nature  of  the  case,  the  ques- 
tion whetJier  a  particular  passenger  should  or 
should  not  be  arrested  must  oe  made  without  de- 
lay, and  as  the  case  may  be  of  frequent  occur- 
rence, it  was  a  reasonable  inference  to  draw  from 
the  facts,  that  the  company,  in  conducting  their 
bn^ees,  should  have  on  tne  spot  some  officer 
with  autiiority  to  determine,  without  the  delay 
attendant  on  consulting  the  directors,  whether  a 
suspected  i>er8on  should  be  at  once  apprehended. 
Hence,  in  that  case,  the  company  were  held  to 
be  responsible  for  the  mistake  of  their  officer. 


The  determination,  however,  of  the  point 
whether  a  particular  servant  or  officer,  or  even 
his  principal,  has  the  necessary  i>ower  to  act  in 
giving  people  into  custody  is  by  no  means  easy. 
In  Poulton  V8.  South  Western  Railway  Com- 
pany, L.  R.  2  Q.  B.,  534,  a  passenger  had  been 
arrested  by  a  station  master  for  the  non-pay- 
ment of  the  railway  fare  for  his  horse,  and  the 
statute,  when  examined,  was  held  to  give  no 
power  to  detain  a  passenger  except  for  non-pay- 
ment of  his  own  fare.  The  station  master  had 
acted  in  the  belief  that  the  law  authorized  him 
to  arrest,  and  he  was  thereby  doing  his  best  to 

grotect  the  interests  of  the  company;  yet  it  was 
eld  that  it  was  not  within  the  scope  of  his  au- 
thority, and  it  could  not  be  inferred  that  the 
company  had  authorized  him  to  do  an  act  which, 
under  no  circumstances,  could  be  lawful,  and 
which  they  had  no  power  themselves  to  do. 
And  in  another  case,  of  Edwards  va.  London 
and  Korthwestem  Railway  Company,  L.  R.  6  C. 
P.,  445,  where  a  foreman  porter,  who  had  the 
superintendence  of  the  station  yard,  gave  the 
plaintiff  into  custody  on  a  charge  of  stealing 
timber  which  was  suspected  to  be  the  company's 

Sroperty,  the  court  held  that  there  was  no  evi- 
ence  of  any  implied  authority  arising  from 
the  foreman's  position  to  give  into  custody  per- 
sons whom  he  might  suspect  of  having  stolen 
the  company's  goods.  The  arrest,  therefore, 
was  not  in  pursuance  of  any  special  duty  en- 
trusted to  the  servant  to  enforce  the  law  or  the 
by-laws;  and  the  Court  said  there  was  a  distinc- 
tion between  presuming  such  authority  in  |^en- 
era!  ard  presuming  it  in  each  individual  case. 

Other  cases  of  a  like  kind  may  be  referred  to 
as  illufctrating  the  care  requisite  in  inferring  an 
authority  to  arrest  In  Allen  vs.  London  and 
Southwestern  Railway  Company,  L.  R.  6  Q.  B.. 
65,  a  dispute  arose  between  the  paiS&enger  and 
the  collecting  clerk  at  the  ticket  office  about 
some  change,  and  the  altercation  ended  by  the 
clerk  giving  the  plaintiff  into  custody  for  at- 
tempting to  steal  money  from  the  till.  The 
Court  in  discussing  the  duty  and  power  of  the 
clerk,  observed  that  the  clerk  might  in  some 
cases  be  justified  in  giving  into  custody  if  an 
actual  robbery  had  taken  place,  for  this  would 
be  the  only  way  of  protecting  the  property; 
but  where,  as  in  this  case,  the  clerk  was  not 
actually  defending  the  property,  but  seemed  to 
be  rather  trying  to  punish  the  passenger  for 
something  aiready  done,  if  he  could  in  such  case 
give  into  custody,  every  shopkeeper  in  London 
might  be  made  answerable  for  any  similar  act 
done  by  his  shopman  when  left  in  charge  of  the 
shop.  In  another  case,  of  a  bank  a^ent  com- 
mencing a  criminal  prosecution  against  a  cus- 
tomer for  stealing  a  bill  of  exchange,  the  Court 
held  that  a  bank  manager  had  not  the  duty  of 
prosecuting  offenders  as  a  part  of  the  ordinary 
routine  of  his  office.  (Bank  of  New  South 
Wales  vs.  Owston,  4  App.  C,  270.)  On  the  other 
hand,  in  Furlong  vs.  South  London  Tramways 
Company,  49  J.  P.,  329,  it  was  held  by  a  judge 
that  the  conductor  of  a  tramcar  had  an  implied 
authority  to  give  into  custody  any  person  who 
evaded  payment  by  tendering  &lse  coin. 

While  difficulties  always  surround  the  ques* 
tion,  whether  or  not  a  servant  or  agent  is  au- 
thorized to  give  persons  in  charge  for  a  particu- 
lar offense,  there  are  three  recent  cases  of  great 
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practical  importance  decided  under  Btatutes 
which  come  home  to  everybody.  They  relate 
to  the  reasonable  and  probable  cause  which 
must  be  shown  when  defending  /actions  for  ma- 
licious prosecution.  Under  the  Merchant  Ship- 
ping Act,  1876,  39  &  40  Vic,  c.  80,  power  is 
given  to  the  Board  of  Trade  to  detain  a  ship  for 
the  purpose  of  being  surveyed  if  the  Board  is, 
on  complaint,  satisfied  that  the  ship  is  unsafe. 
In  Thompson  vs,  Farrer,  9  Q.  B.  D.,  372,  it  ap- 
peared that  the  plaintiff  was  the  owner  of  a  ship 
intended  for  the  foreign  cattle  trade,  and  cer- 
tain surveyors  of  the  Board  of  Trade  had  re- 
ported, though  somewhat  doubtflilly,  that  the 
ship  was  unsafe.  The  Board  thereupon  ordered  ! 
the  ship  to  be  detained,  but  when  a  court  of  sur- 
vey afterwards  examined  it,  the  ship  was  found 
not  to  be  unsafe,  and  the  ship  was  then  released. 
An  action  being  brought  for  the  detention,  the 
judge  at  the  trial  directed  the  jury  to  consider 
whether  it  was  reasonable  in  the  Board  to  de- 
tain the  ship,  considering  that  the  Board's  sur- 
veyors had  not  directly  affirmed  to  be  unsafe. 
The  Court  of  Appeal  held  that  this  was  a  mis- 
direction, and  that  the  proper  question  to  be  left 
to  the  jury  was,  whether  the  fkcts  with  regard 
to  the  ship,  which  would  have  been  apparent  to 
a  person  or  ordinary  skill  on  examining  and  in- 
quiring about  her,  would  have  given  him  rea- 
sonable and  probable  cause  to  suspect  her  safely, 
and  so  detain  her  for  survey  and  inquiry. 

An  imi)ortant  question  arose  in  Hope  vs. "fevered, 
17  Q.  B.  D.,  338,  as  to  the  carrying  out  of  another 
statute,  the  Criminal  Law  Amendment  Act,  1885, 
48  &  49  Vic,  c.  69.  By  section  10  of  that  act,  if 
it  appear  to  a  justice  of  the  peace,  on  informa- 
tion made  on  oath  by  a  parent,  relative  or 
guardian,  &c.,  that  there  is  reasonable  cause  to 
suspect  that  a  woman  or  girl  is  unlawfliUy  de- 
tained for  immoral  purposes,  such  justice  may 
issue  a  warrant  to  search  for  such  woman  or 
child.  Such  a  warrant  had  been  granted  to 
search  the  plaintiff's  house,  on  the  ground  that 
there  was  reasonable  cause  to  suspect  that  the 
defendant's  daughter  was  detained  there  by  the 
plaintiff's  son  for  immoral  purposes.  An  action 
was  brought  for  maliciously,  and  without  proba- 
ble cause,  laying  the  information,  and  the  judge 
at  the  trial  hela  that  there  was  an  absence  of 
reasonable  and  probable  cause,  and  let  the  ques- 
tion of  malice  to  the  jury,  who  found  for  the 
plaintiff.  The  Court  directed  judgment  to  be 
entered  for  the  defendant,  as  a  mistaken  view 
of  the  statute  had  been  acted  on.  Lord  Cole- 
ridge, C.  J.,  said  that  this  statute  cast  the  duty 
of  issuing  the  warrant  on  the  magistrate  after 
hearing  the  facts.  If  the  person  who  puts  the 
ma^strate  in  motion  only  states  the  grounds  on 
which  he  reasonably  suspects  that  the  girl  is 
improperly  detained,  and  if  the  magistrate  agrees 
with  him,  and  thinks  that  it  has  been  made  to 
appear  to  him  that  a  person  acting  bona  fide  has 
reasonable  cause  for  his  suspicion,  then  that  de- 
cision of  the  magistrate  is  an  answer  to  such  an 
action  as  the  present.  The  magistrate  had  to 
act  judicially.  If  a  person  used  ttie  act  oppress- 
ively, without  reasonable  cause  for  suspicion,  or 
in  a  false  and  f^udulent  manner,  and  thereby 
obtained  the  warrant,  he  might  be  liable  but 
where  the  matter  is  stated  ftiUy  and  fairly  to  the 
magistrate,  and  the  lattter  concludes  that  there 
is  reasonable  ground  for  the  suspicion  then  the 


magistrate's  conclusion  is  an  answer  to  any  pro- 
ceeding. It  is  not  because  parents  are  illo^cal 
and  unreasonably  anxious,  and  a  wrong  house 
occasionally  searched,  that  the  salutary  opera- 
tion of  this  act  is  to  be  checked  by  actions  of 
this  description.  The  act  merely  provides  that 
there  shall  be  a  right  to  search  a  house  in  order 
to  effect  what,  in  the  view  of  Parliament,  is  a 
great  good. 

The  recent  case  of  Howard  t».  Clarke,  ante^  p. 
310,  is  of  much  practical  value  to  all  the  numer- 
ous classes  who  have  dealings  with  pawnbrokers, 
or  whose  property  is  occasionallv  liable  to  be 
taken  there  without  authority.  The  Pawnbro- 
kers Act,  1872,  35  &  36  Vic,  c.  93,  sec  34,  says: 
"In  any  case  where,  on  an  article  being  offered 
in  pawn  to  a  pawnbroker,  the  latter  reasonablv 
suspects  that  it  has  been  stolen  or  otherwise  il- 
legally or  clandestinely  obtained,  he  may  seize 
and  detain  the  person  so  offering  the  article,  and 
deliver  such  person  into  the  custody  of  a  consta- 
ble." The  plaintiff  offered  to  pawn  a  gold  horse- 
shoe pin,  set  with  seven  diamonds,  and  a  ring. 
The  pawnbroker,  having  received  a  police  notice 
as  to  such  an  article  being  recently  stolen,  asked 
the  plaintiff  questions,  and  ended  by  giving  him 
into  custody.  It  turned  out  afterwards  that  the 
plaintiff  gave  a  correct  account  of  his  possession 
of  the  gold  pin.  He  brought  an  action  for  fklse 
imprisonment,  and  at  the  trial  the  judge  left  the 
question  to  the  juiy  whether  the  defendant  had 
a  reasonable  suspicion,  and  the  jury  found  fbr 
the  plaintiff.  The  High  Court  held  that  the 
Question  arising  under  the  statute,  whether  the 
defendant  reasonably  suspected  that  the  pin  had 
been  stolen  or  otherwise  illej^ally  or  clandestinely 
obtained,  was  one  for  the  judge,  and  he  should 
have  held  that  there  was  no  evidence  of  want  of 
reasonable  suspicion,  and  hence  judgment  should 
have  been  entered  for  the  defen&nt  One  of 
the  practical  points  made  by  the  plaintiff  vraa 
that  the  pawnbroker,  before  giving  the  plaintiff 
into  custody,  ought  to  have  made  inquiry  into 
and  verified  the  mots  as  alleged  by  plamtifi;  bat 
the  Court  said  that  the  statute  coula  never  have 
been  intended  to  throw  all  that  trouble  on  the 
pawnbroker.  This  result  arrived  at  is  obviously 
a  sensible  construction  of  the  statute,  and  an 
adequate  protection  to  the  pawnbroker  who  de- 
sires to  facilitate  the  detection  of  larceny  and 
other  kinds  of  misappropriation  of  goods.— /of- 
fice of  the  PecLce, 


Where  a  passenger  is  pulled  from  a  car 
against  her  will  by  one  of  the  carrier's  servants, 
the  carrier  is  liable  for  all  ill  effects  which  nat- 
urally follow  the  injuries  in  the  condition  of 
health  in  which  the  passenger  was  at  the  time. 
Owens  V9,  Kansas  City,  &c,  R  Co.,  (Mo.),  15 
West  Rep.,  88. 

It  is  no  defense  that  by  reason  of  latent  dis- 
ease, the  injuries  were  rendered  more  serious 
to  her  than  they  would  have  been  to  a  more 
robust  person.  Owens  t^  Kansasj  City,  &c., 
(Mo.),  15  West  Rep.,  88. 

HoLDEB  of  accommodation  note,  as  collateral 
security,  can  recover  against  maker  only 
amount  secured.  Handy  vs.  Sibley,  (Ohio),  16 
West.  Rep.,  36. 
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Supreme  Court  of  the  District  of  Columbia. 

GENERAL  TERM. 

Sbpobtbo  bt  Franklin  H.  Macket. 

JOSEPH  M.  BROWN 

GRACE  WYGANT,  Executrix, 
Decided  Jane  4,  188S. 

L  Under  section  5046,  R.  8.  U.  B..  a  ftiU  tiUe  to  aU  property 
in  the  poaseBsion  of  the  bankrupt  at  the  time  of  filing  his 
petition  in  bankruptcy  vests  in  the  assignee  the  moment 
he  is  appointed ;  hence,  a  judgment  previously  obtained 
by  the  banJunpt  will  pass  to  the  assignee  under  this  section. 

2.  Such  assignment  will  afford  the  judgment  debtor  a  com- 
plete defense  to  a  proceeding  by  9cir€  faciaa  on  the  part  of 
the  bankmpt*s  testatrix  to  revive  the  judgment  in  her  own 
name  against  him. 

3.  And  when  the  judgment  debtor  shows  that,  by  reason  of 
want  of  notice  of  the  proceeding  by  acirefaoicu,  he  has  lost 
h/s  remedy  at  law.  that  fact,  taken  in  connection  with  the 
practically  fraudulent  conduct  of  the  testatrix  in  instltutr 
ing  such  proceeding,  will  give  jurisdiction  to  equity  to 
afford  relief  upon  a  bill  filed  for  that  purpose. 

4.  To  such  a  bill  the  assignee  in  bankruptcy  should  be  made 
a  party. 

Hearing  in  G^eneral  Term  in  the  first  instance 
of  a  demurrer  to  a  bill  in  equity  to  enjoin  a  judg- 
ment at  law.    Demurrer  overruled. 

The  facts  are  fblly  stated  in  the  opinion. 

Robert  Christy  for  complainant. 

G.  H.  Arhes  for  defendant. 

Mr.  Chief  Justice  Binqham  delivered  the  opin- 
ion of  the  Court. 

The  bill  in  this  case  avers  that  on  the  9th  of 
February,  1874,  one  Thomas  K.  Ravmond  ob- 
tained a  judgment  against  the  complainant,  on 
the  law  side  of  this  Court  for  f6,000;  that  the 
said  Raymond  assigned  the  judgment  on  the 
14tb  of  May,  of  the  same  year,  to  Stephen  T. 
Wygant,  the  testator  of  the  defendant;  that  on 
the  23d  day  of  February,  1878,  Wygant  was  duly 
adjudged  a  bankrupt  by  the  District  Court  of  the 
United  States  for  the  Southern  District  of  the 
State  of  New  York;  that  Wygant  thereafter  sur- 
rendered his  property,  including  such  judgment, 
the  same  being  expressly  mentioned  in  his 
schedule  of  assets ;  that  thereafter  Henry  T. 
Godet,  of  the  City  of  New  York,  was  duly  chosen 
aaeignee  in  bankruptcy  and  qualified  as  such; 
that  the  estate  of  the  said  bankrupt  has  never 
been  settled;  that  the  judgment  was  the  princi- 
pal asset  passing  as  aforesaid;  and  that  claims 
taraely  in  excess  of  the  value  of  the  assets  were 
duQr  proven  and  allowed  a^nst  the  estate  of 
the  Dankrupt. 

The  judgment  at  law  was  rendered  in  cause 
numbered  11,767,  and  the  record  of  the  same  is 
referred  to  in  the  bill  of  complaint  as  a  part 
thereof;  and  the  complainant  files  as  an  exhibit 
to  the  bin  a  duly  authenticated  transoript  of  the 
bankruptcy  proceedings. 

The  bill  charges  that  the  defendant  was 
aware  of  these  facts,but  for  the  purpose  of  harass- 
bi^r  the  complainant  and  to  put  him  to  trouble 
and  expense,  and  in  order  that  complainant 
mi^ht  be  induced  to  pay  such  judgment  or  a 
part  tiiereof;  and  relying  upon  the  complainant's 
Ignorance  of  snoh  biEui&uptoy  proceedings,  on 


the  12th  day  of  January,  1886,  applied  by  peti- 
tion in  writing,  to  the  justice  holaing  a  Special 
Term  of  this  Court  for  probate  business,  and  by 
representing  that  such  judgment  was  an  asset 
belonging  to  th6  estate  of  said  Stephen  T.  Wy- 
gant, who  had,  died  in  the  mean  time,  and  that 
it  was  of  little  or  no  value,  namely,  of  the  value 
of  $100,  on  the  day  above  mentioned  obtained 
letters  testamentary  upon  giving  a  nominal 
bond  of  |200. 

The  defendant  on  the  first  of  February,  1886, 
caused  a  suggestion  of  the  death  of  the  said 
Stephen  T.  Wygant  to  be  made  in  the  Circuit 
Court  and  the  issuance  of  a  writ  of  scire  faciaa 
by  the  clerk  and  on  the  4th  day  of  February 
caused  an  alias  writ  of  scire  facias  to  be  issued 
to  the  marshal  which  was  returned  with  the  in- 
dorsement "ni/iii." 

On  the  Third  day  of  March,  1886,  the  defend- 
ant obtained  a  fiat  from  the  Circuit  Court. 
During  all  this  time  the  complainant  was  a  resi- 
dent of  the  District,  but  neither  of  these  writs 
was  served  upon  him,  nor  any  actual  notice  re- 
ceived by  him  thereof,  nor  of  the  proceedings 
in  probate  iurisdiction,  nor  on  the  law  side  until 
long  after  they  had  taken  place.  As  soon  as  he 
had  received  casual  notice  he  applied,  by  his 
motion  in  writing  to  have  the  "flat"  set  aside, 
to  the  Circuit  Court,  but  the  Court  denied  the 
motion  for  lack  of  power  to  act  from  lapse  of 
time,  but  preserved  his  rights  to  proceed  in 
equity,  and  he  thereupon  began  this  suit 

The  defendant  after  the  proceedings  here  in 
the  Circuit  Court  commenced  a  suit  upon  this 
iudgment  in  the  Supreme  Court  of  the  City  of 
New  York  on  December  28,  1886.  The  com- 
plainant prays  for  process  and  injunctions 
against  the  enforcement  of  the  judgment  and 
that  letters  testamentary  be  declared  invalid. 

There  was  a  demurrer  to  the  original  bill  by 
the  defendant  which  was  sustained,  and  leave 
given  to  the  complainant  to  amend  by  making 
the  assignee  in  bankruptcy  a  party  and  also  to 
amend  otherwise  as  he  might  be  aavised. 

The  bill  was  subsequently  amended  by  mak- 
ing the  assignee  a  party,  by  averring  that  the 
register  in  bankruptcy  conveyed  in  writing  to 
the  assignee  all  the  personal  and  real  estate  of 
the  bankipupt,  and  by  attaching  a  duly  certified 
copy  of  the  assignment  made  by  the  register  to 
the  amended  bill  as  an  exhibit,  and  by  a  frirther 
amendment  averring  that  at  the  time  the  writs 
of  scire  facias  were  issued  complainant  was  a 
resident  of  the  District  of  Columbia, 

To  this  bill  as  amended  the  defendant  inter- 
posed a  general  demurrer,  and  the  same  was 
certified  to  this  Court  for  hearing.  The  posi- 
tion of  the  defendant  is  that  there  is  no  equity 
in  the  bill ;  that  it  merely  seeks  to  escape  pay- 
ment of  a  judgment  debt.  It  is  claimea  that  a 
court  of  equi^  does  not  interfere  with  judg- 
ments at  law  unless  the  complainant  had  a  de- 
fense, at  law  which  he  was  prevented  trora 
availing  himself  of  by  fraud  or  accident.  This 
doctrine,  as  stated  here  by  counsel  for  the  de- 
fendant, may  be  admitted.  The  further  doc- 
trine claimea  by  the  defendant  is,  if  the  return 
of  the  marshal  under  these  writs  of  scire  facias 
was  fraudulent^  yet  if  the  defendant  in  this  suit 
had  no  connection  with  the  f^ud,  no  knowledge 
of  it,  and  did  not  procure  it,  the  complaint  has 
no  standing  in  a  court  of  equity  to  set  aside  a 
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mere  judgment  in  the  obtaining  of  which  there 
may  have  been  Araad  but  with  which  the  plaintiff 
in  me  law  action  was  not  connected.  That  is 
the  general  doctrine.  But  in  this  case  we 
think  the  fletcts  stated  in  the  bill  clearly  show 
fVaudulent  action  upon  the  part  of  the  defend- 
ant. It  is  averred  that  the  defendant  with  flill 
knowledge  of  the  facts  that  the  testator  had 
entered  into  bankruptcy,  had  been  declared  and 
adjudged  a  bankrupt,  had  made  an  assignment 
to  the  register — that  with  fUU  knowledge  ■  that 
this  Judgment  was  a  part  of  the  schedule  made 
by  the  register  in  the  bankruptcy  proceedings, 
came  to  this  city  and  procured  nerself  appointed 
as  testatrix  by  the  Orphan's  Court  and  went  into 
the  Circuit  Court  and  by  proceeding  in  that 
Court  by  scire  facias  obtained  this  judgment 
and  obtained  the  judement  in  her  name  as 
testatrix.  We  think  those  facts  and  circum- 
stances, if  true  as  alleged  in  the  bill,  would  show 
that  the  defendant  in  this  action  is  guilty  of 
fVaud,  and,  therefore,  the  plaintiff  has  a  standing 
in  this  Court,  so  far  as  that  ground  is  concerned. 

But  it  is  claimed  that  the  title  of  the  bank- 
rupt is  not  shown  by  the  bill  in  this  case,  even 
as  amended,  to  have  been  devested  j  that  it  is 
not  shown  to  have  passed  to  the  assignee,  and, 
therefore,  the  defendant  in  this  action,  as  testa- 
trix of  the  bankrupt,  might  claim  title  to  this 
Judgment  and  might  have  proceedings  to  re- 
vive it  in  her  own  name  so  that  she  might  be- 
come possessed  of  it  as  testatrix,  and  in  support 
of  this  we  are  referred  to  Thatcher  vs.  Rockwell, 
105  U.  S.  467  to  Connor  tw.  Long,  104  U.  S.  228, 
and  also  to  Frasier  vs.  Banks,  11  La.  Ann.,  31. 

These  cases  were  all  under  section  6044  of  the 
Revised  Statutes,  original  section  14  of  the 
Bankrupt  Bill.  In  order  to  understand  this 
proposition  it  is  necessary  to  read  the  two  sec- 
tions of  the  statute  Nos.  5044  and  5046.  Section 
5044  is  as  follows : 

**A8  soon  as  an  assignee  is  appointed  and 
qualified,  the  judge,  or,  where  there  is  no  op- 
posing interest,  the  reeister.  shall,  by  an  in- 
strument under  his  hand,  assign  and  convey  to 
the  assignee  all  the  estate,  real  and  personal,  of 
the  bankrupt,  with  all  his  deeds,  books,  and 
papers  relating  thereto,  and  such  assignment 
shall  relate  back  to  the  commencement  of  the 
proceedings  in  bankruptcy,  and  by  operation 
of  law  shall  vest  the  title  to  all  such  property 
and  estate,  both  real  and  personal,  in  the  as- 
signee, although  the  same  is  then  attached  on 
mesne  process  as  the  property  of  the  debtor, 
and  shall  dissolve  any  sucn  attachment  made 
within  four  months  next  preceding  the  com- 
mencement of  the  bankruptcy  proceedings. 

Now,  at  first  blush  this  section  seems  to  em- 
brace the  same  ground,  so  far  as  relates  to  the 
Eoint  of  time  wnen  the  title  passes  fh>m  the 
ankrupt  to  the  assignee,  as  is  embraced  in 
section  5046  which  I  will  now  read : 

"All  property  conveyed  by  the  bankrupt  in 
iVaud  of  his  creditors;  all  rights  in  equity,  choses 
in  action,  patent  rights,  and  copyrights;  all  debts 
due  him,  or  any  person  for  his  use^  and  all  liens 
and  securities  therefor;  and  all  his  rights  of  action 
for  property  or  estate,  real  or  personal,  and  for 
any  cause  of  action  which  he  had  against  any 
person  arising  from  contract  or  from  wie  unlaw- 
ral  taking  or  detention,  or  injury  to  the  property 
of  the  bankrupt;  and  cul  his  rights  of  redeeming 


such  property  or  estate;  together  with  the  like 
right,  title,  power  and  authority  to  sell,  manage 
dispose  o^  sue  for,  and  recover  or  defend  toe 
same,  as  the  bankrupt  might  have  had  if  no  as- 
signment had  been  made,  shall,  in  virtue  of  the 
a^udication  of  bankruptcy  and  the  appointment 
of  the  assignee,  but  subject  to  the  exceptioDB 
stated  in  the  preceding  section,  be  at  once  vested 
in  such  assignee." 

Under  section  5044  it  would  seem  that  the 
property  of  the  bankrupt  did  not  vest  in  his  as- 
signee until  an  assignment  had  been  made  by 
the  register;  while  by  the  provision  of  section 
5046  the  vesting  of  the  property  is  made  to  de- 
pend upon  the  adjudication  of  bankruptcy  and 
the  api>ointment  of  the  assignee  that,  as  a  matter 
of  law  and  by  virtue  of  the  adjudication  in  bank- 
ruptcy and  the  appointment  of  the  assignee,  the 
property  shall  absolutely  vest  in  the  assignee. 

The  cases  that  are  referred  to  by  counsel  in 
support  of  their  theory  all  arose  under  section 
5044.  One  case  relates  to  a  claim  against  a  sheriff 
to  whom  the  process  of  attachment  had  been  is- 
sued against  the  bankrupt  prior  to  the  filing  of 
the  petition  in  bankruptcy,  and  who  had  sold 
by  order  of  a  State  court,  the  property  after  the 
filing  of  the  petition  in  banlmiptcy  but  before 
the  appointment  of  the  assignee,  and  pomibly 
before  the  abjudication  of  bankruptcy,  but  igno- 
rant of  the  fact  of  the  bankruptcy,  the  sheriff 
had  sold  property  and  paid  the  money  over  to  a 
creditor  ana  a  suit  was  brought  against  him  in 
bankruptcy  to  recover  the  money.  The  Court 
held  that  he  was  acting  in  good  faith,  under  law- 
fril  authority  and  in  obedience  to  a  valid  ri^ht, 
and  having  paid  the  money  over  in  good  faith, 
in  ignorance  of  the  proceedings  in  bankruptcy, 
he  was  not  liable  and  the  remedy  of  the  assignee 
was  against  the  sheriff.  And  in  the  course  of 
that  case,  in  delivering  the  opinion,  it  was  said 
by  the  Court  in  construing  this  section  5044  that 
the  title  remains  in  the  bankrupt  until  the  as- 
signment is  made  by  the  register  to  the  assignee. 

We  take  it  that  this  section,  inasmuch  as  there 
is  a  provision  here  not  in  section  5046  that  as- 
signments made  by  the  register  shall  relate  back 
to  the  commencement  of  the  proceeding's,  was 
intended  to  cover  all  cases  wnere  the  title  of 
some  sort  was  in  the  bankrupt,  but  the  property 
not  in  his  possession.  It  does  not  expressly 
relate  to  property  affected  by  attachment  pro- 
ceedings within  four  months  of  the  i>eriod 
of  the  commencement  of  the  bankruptcy  pro- 
ceedings which  are  declared  to  be  void  by 
this  section,  but  it  manifestly  relates  to  other 
contingent  matters,  equities  of  redemption  as 
was  determined  in  Hampton  vs.  Rouse,  89  U. 
S.,  22  Wall.,  263,  where  a  party  became  bank- 
rupt and  had  land,  prior  to  his  bankruptcy, 
sold  for  taxes,  and  after  going  into  bankruptcy 
and  before  the  assignment  by  the  register  he  re- 
deemed the  land.  It  was  held  by  the  Sapreme 
Court  of  United  States  that  he  had  suflScient  title 
remaining  in  him  at  that  time^  under  section 
5044,  to  entitle  him  to  make  the  redemption. 
Section  5046  relates  to  all  property  in  the  posses- 
sion (as  we  understand  it)  of  the  bankrupt  at  the 
time  of  the  filing  of  his  petition  in  bankruptcy; 
and  as  to  all  such  effects  upon  his  being  adjudged 
a  bankrupt  and  the  assignee  appointed,  the  latter 
is  invested  with  a  frill  title  to  all  such  pToperty 
the  moment  that  he  is  api>ointed. 
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In  this  case  this  property  beins  a  judgment 
in  the  name  of  the  testator — asasdgnee — owned 
by  him,  passed  we  think,  by  virtue  of  section 
6046,  to  the  assignee  in  bankruptcy,  and  the  title 
to  the  same  was  in  the  assignee  in  bankruptcy 
as  averred  in  the  bill  as  amended,  at  the  date 
Uieee  proceedings  were  commenced  by  the  de- 
fendant in  the  Orphans'  Court  and  in  the  Circuit 
Court  of  this  District. 

It  is  hardly  necessary  that  we  should  consider 
in  this  case  any  of  the  remaining  questions  in 
order  to  determine  the  demurrer.  There  was 
some  discussion  by  counsel  as  to  the  regularity 
of  the  proceedings  by  scire  facias  in  the  Circuit 
Conrtj  and  as  to  whether  that  Court  obtained 
jurisdiction  of  the  defendant,  no  personal  serv- 
ice having  been  made  upon  him  and  he  being  a 
resident  of  this  District  at  the  time.  But  we  do 
not  think  it  is  important  to  determine  that  ques- 
tion so  &r  as  this  demurrer  is  concerned.  We 
think  it  is  clear  upon  the  statement  in  the  bill 
that  this  Court  has  jurisdiction  in  equity  to  take 
ooenizance  of  the  complaint  made  by  the  plain- 
tifl.  We  think  it  is  clear,  as  a  matter  of  con- 
struction of  these  statutes  under  the  facts  stated 
in  the  bill,  that  the  title  to  this  property  passed 
to  the  assignee  in  bankruptcy  and  was  m  the 
assignee  in  bankruptcy,  according  to  the  aver- 
ments of  the  bill  at  the  time  of  t£e  commence- 
ment of  these  proceedings  of  scire  facias.  That 
the  defendant,  therefore,  had  no  right  or  au- 
thority to  proceed  in  the  Circuit  Court  to  revive 
the  judgment;  that  the  plaintiff  had  a  complete 
defense  to  that  action  in  the  Circuit  Court  which 
he  might  have  made  there  had  service  been  made 
upon  nini.  or  had  he  been  otherwise  notified,  in 
time,  of  the  pendency  of  the  proceeding  in  that 
Court.  But,  not  being  notified  personally  of  the 
proceedings  in  scire  fa^as  until  (as  .the  Circuit 
Court  determined)  it  was  too  late  to  review 
them,  this,  in  connection  with  the  fkct  just 
mentioned — ^that  the  defendant  is  guilty  prac- 
tically of  fraudulent  conduct  in  instituting  the 
proc^dding  in  revivor  of  the  judgment— we 
think  makes  the  ris^ht  of  the  complainant  per- 
fect to  prosecute  th&  bill  in  equity. 

The  demurrer  will  be  overruled  and  the  de- 
fendant will,  if  she  desires,  be  given  leave  to 
answer. 

SUPKEME   COURT   OF  PENNSYLYANIA. 

HART 

vs. 

UNITED    STATES    TRUST    CO.    OP    NEW 
YORK. 

Decided  February  13, 1888. 

1.  The  endorsee  of  aooommodation  paper  pledged  for  an  an- 
tecedent debt  may  recover  against  tlie  maker;  he  cannot 
set  np  want  of  consideration  as  a  defense. 

2.  The  happening  of  the  insolvency  of  the  payee  after  snch 
note  is  placed.in  his  hands  and  before  its  negotiation,  does 
not  per  m  make  its  negotiation  a  ftuud  on  the  maker. 

S.  Nor  does  the  mere  promise  of  the  payee,  made  after  his 
insolvencyt  to  return  the  note  to  the  maker,  affect  its  value 
in  the  hands  of  the  endorser. 

Error  to  Court  of  Common  Pleas  No.  8,  of 
Philadelphia  Ooonty. 

Opinion  by  Williams,  J.— This  action  was 
brought  to  recover  the  amount  of  two  promis- 


sory notes.  They  were  riven  by  Hart,  payable 
to  the  order  of  Martin  Kalbfleish's  Sons,  and 
endorsed  by  them  to  the  Trust  Company.  The 
affidavit  of  defense  set  out  the  following  facts  : 

Ist.  That  the  notes  were  without  considera- 
tion, having  been  made  for  the  accommodation 
of  the  payees. 

2d.  That  before  their  negotiation  the  payees, 
becoming  insolvent,  suspended  payment. 

3d.  After  such  suspension  the  payees  promised 
Hart  not  to  use,  but  to  return  the  notes. 

4th.  Notwithstanding  such  promise,  the  pay- 
ees did  not  return  them,  but  turned  them  over 
to  the  Trust  Company  as  collateral  security  for 
an  antecedent  debt. 

The  Court  below  entered  judgment  against 
the  defendant  for  want  of  a  sufficient  affidavit 
of  defense,  and  this  ruling  is  here  assigned  for 
error. 

The  general  rule  as  to  the  liability  of  the 
maker  of  an  accommodation  note  was  laid  down 
with  clearness  in  Lord  vs.  The  Ocean  Bank,  20 
Pa.,  384.  It  was  there  said  that  "  he  who  chooses 
to  put  himself  in  the  front  of  a  negotiable  in- 
strument for  the  benefit  of  his  friend  must  abide 
the  consequences,'and  has  no  more  rieht  to  com- 
plain if  his  friend  accommodates  himself  by 
pledging  it  for  an  old  debt  than  if  he  used  it  in 
any  other  way."  Proof,  therefore,  that  the  biD 
or  note  sued  on  was  given  as  an  accommodation 
will  not  put  the  holder  on  proof  of  the  con- 
sideration paid.  The  legal  presumption  is  that 
he  is  a  holder  for  value.  This  presumption  is 
rebutted  by  proof  that  the  bill  was  negotiated 
after  its  maturity,  and  the  maker  is  let  into  any 
defense  that  he  might  make  against  the  payee. 
Bowen  tw.  Hastings,  36  Pa.,  285;  Hoflfhian  vs. 
Foster,  43  Pa.,  137.  So  where  the  note  was  pro- 
cured by  fraud,  the  holder  is  aflfected  by  the 
fraud  unless  he  shows  himself  to  be  a  holder  for 
value  before  maturity,  and  without  notice.  So, 
if  one  not  a  party  to  the  bill  or  note  is  intrusted 
with  it  indorsed  in  blank  for  the  purpose  of  get- 
ting it  discounted  for  the  benefit  of  the  maker 
and  payee,  and  fraudulently  appropriates  it  to 
his  own  use  by  pledging  it  as  security  for  an 
existing  debt,  the  m£&er  may  set  up  the  want 
of  consideration  and  the  fraudulent  diversion 
of  the  note  as  a  defense  against  the  holder. 
Royer  vs.  Keystone  Bank,  83  Pa.,  248.  Where 
the  note  was  given  as  a  memorandum  and  not 
for  negotiation,  but  the  payee  fraudulently 
pledged  it  as  collateral  security  for  an  antece- 
dent debt,  it  was  held  that  the  holder,  not  being 
a  purchaser  for  value,  could  not  recover.  Car- 
penter vs.  National  Bank,  106  Pa.,  170.  These 
exceptions  rest  on  the  proposition  that  fraud  in 
the  procurement^  or  misappropriation  of  the 
note  as  against  one  not  a  purchaser  for  value,  is 
a  defense.  We  are  now  asked  to  take  one  more 
step  in  the  way  of  impairing  the  commercial 
value  of  accommodation  paper,  by  holding  that 
the  insolvency  of  the  payee  nappening  between 
the  procurement  and  the  negotiation  of  an  ac- 
commodation note,  rives  the  maker  the  right  to 
have  his  note  retired :  and  that  the  promise  of 
the  payee  to  deliver  ii  up  to  him  makes  the  sub- 
sequent negotiation  of  it  a  fraud  on  the  maker, 
wmch  he  can  set  up  against  the  holder  who  has 
taken  it  as  security  for  an  existing  debt  of  the 
payee.  But  one  who  lends  his  credit,  like  one 
who  lends  his  money,  takes  the  risk  of  the  con- 
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tinninff  solvency  of  the  borrower.  If  insol- 
vency napp^ns,  it  is  not  easy  to  see  how  the 
lender  of  his  credit  is  placed  in  a  worse  position 
where  it  happens  before  than  where  it  happens 
after  the  negotiation  of  the  note.  If  it  be  con- 
ceded, as  perhaps  it  should  be,  that  where  the 
insolvency  happens  before  the  note  is  nego- 
tiated, the  maker  has  the  right  to  recall  his  loan 
or  credit,  yet  sach  right,  like  the  vendee's  right 
of  stoppage  of  goods  sold  while  in  transit,  must 
be  effectually  exercised  or  it  is  lost  A  reqaest 
that  the  note  be  returned  is  not  enough,  nor  is 
the  promise  of  the  payee  that  it  will  be.  It  must 
be  taken  up.  So  long  as  it  is  left  in  the  hands 
of  the  payee  it  must  be  presumed  in  fkvor  of  one 
having  no  notice  to  the  contrary,  that  it  is  left 
on  the  same  terms  on  which  it  was  originally 

fiven,  and  his  power  to  use  it  continues.  The 
uty  of  the  maker  in  such  cases  is  stated  by 
Chitty,  in  his  work  on  Bills,  at  page  457,  in  these 
words:  "Upon  payment  or  satisfaction  of  a  bill 
or  note,  the  party  making  such  payment  should 
take  care  that  the  instrument  be  delivered  up  to 
him,  or  his  payment  indorsed  thereon,  or  he 
may  be  liable  in  an  action  by  a  third  party  who 
has  become  the  holder  of  the  note  before  it  be- 
came due."  On  page  458  of  the  same  work  an 
illustration  is  given  in  which  it  was  held  that 
not  taking  up  an  accommodation  bill  which  A 
had  given  to  B,  and  which  B  had  pledged  to  0 
for  the  payment  of  certain  acceptances,  but  per- 
mitting them  to  remain  in  C's  hands  after  the 
acceptances  were  paid,  raised  a  presumption 
that  A  had  left  his  acceptance  as  security  for 
advances  subsequent! v  made  by  C  to  B. 

In  the  case  now  before  us,  Hart  lent  his  note 
to  Kalbfleish's  Sons  for  their  accommodation. 
Whatever  conversation  he  may  have  had  with 
them  after  their  foilure,  he  did  not  take  back  his 
note,  but  left  it  in  their  possession.  They  made 
use  of  it  before  its  maturity  to  secure  an  antece- 
dent debt,  and  perhaps  saved  themselves  there- 
by fW>m  legal  proceedings  at  the  instance  of  the 
creditor.  The  trust  company  appear  to  have 
taken  it  without  notice  of  the  alleged  agree- 
ment, in  the  ordinary  course  of  busines,  before 
maturity,  as  security  for  an  antecedent  debt, 
and  we  can  see  no  reason  why  they  should  not 
be  permitted  to  collect  it  It  is  better  not  to 
extend  the  exceptions  to,  or  go  further  in  the 
impairment  of,  the  negotiability  of  accommoda- 
tion paper.  A  note  fairly  obtained  and  properly 
used  cannot  be  defeated  in  the  hands  of  the 
holder  because  the  payee  had  promised  to  de- 
liver it  up,  but  had  not  done  so,  and  that  is  the 
substance  of  the  defense  set  up  in  this  case.  If 
the  maker  had  the  right  to  recall  it  when  the 
payee  became  insolvent,  he  did  not  do  so,  and 
he  cannot  ask  us  to  do  after  the  negotiation  of 
the  note  what  he  should  have  done  but  fkiledto 
do  while  it  was  in  the  hands  of  the  payee. 

Judgment  afitoned. 


OoNTBACT  by  which  express  messenger  is  ex- 
posed to  substantially  the  same  risk  as  those  to 
which  railroad  baggagemen  are  regularly  ex- 
posed, including  that  as  to  negligence  of  the 
company's  servants,  is  not  unreasonable  nor 
against  public  i)olicy.  Bates  vs.  Old  Colony  R. 
Co.  (Mass.),  6  New  Eng.  Rep.,  583. 


NEW  YORK  COURT  OF  APPEALS. 

BOLTON  w.  HATCH. 
June,  1888. 

A  member  of  the  New  York  Stock  Exchange  aoqnires  by  his 
admission  to  membership  only  such  rights  as  the  constitii- 
Uon  and  by-laws  of  the  association  give  him,  and  by  ceas- 
ing to  be  a  member  by  the  competent  Jadgment  of  the 
Governing  Committee  he  ceases  to  have  any  fhrther  inter- 
est in  the  association  except  as  given  by  its  laws. 

The  oonstitation  and  by-laws  bind  the  members  firom  the 
fkct  that  they  are  signed  by  all  the  members,  and  they  are 
oondoslye  upon  each  of  them  in  respect  to  the  regnlation 
of  the  method  of  transacUon  of  budness  and  of  the  ri^ 
to  continue  a  member. 

Whatever  are  the  rights  acquired  by  a  member  and  created 
by  his  admission  to  membership,  the  rules  by  which  that 
membership  is  created  or  dissolved,  and  which  control 
the  affairs  of  the  organization  and  the  relations  of  mem- 
bers, enter  into  those  rights  when  created  and  remain  a 
part  of  them. 

By  the  constitution  it  is  provided  that  **  in  every  case  where 
a  member  is  deprived  of  his  membership  or  declared  ineUi- 
gible  for  readmission  by  reason  of  any  offense  against  or 
under  the  laws  of  exchange,  his  membership  may  be  dis- 
posed of  forthwith  by  the  Ck>mmittee  on  Admusions.** 
flsld,  That  these  rules  are  reasonable  and  do  not  contravene 
any  rule  of  public  policy,  and  having  been  consented  to  by 
the  member,  deprive  him  of  any  interest  or  rights  in  the 
association  of  which  he  has  ceased  to  be  a  member. 

Appeal  from  a  judgment  of  the  General  Term 
of  the  Supreme  Court,  in  the  First  Department 
affirming  an  interlocutory  Judgment  overruling 
plaintiff's  demurrer  to  the  answer. 

Gray,  J.— Plaintiff  as  the  assignee  of  one  Des 
Marets,  formerly  a  member  of  the  New  York 
Stock  Exchange,  sues  to  recover  the  proceeds 
received  by  that  organization  from  the  sale  of 
the  membership,  or,  as  it  is  sometimes  techni- 
cally termed,  the  seat  of  said  Des  Marets.    It  is 
alleged  by  plaintiff  in  his  complaint  that  Des 
Marets,  for  many  years  a  member  of  the  New 
York  Stock  Exchange,  in  October,  1883,  became 
insolvent,  and,  under  the  laws  eoveminff  that 
body,  was  suspended;  that    subsequently  its 
Governing  Committee  determined  that  the  fiiil- 
ure  was  caused  bv  doing  business  in  a  reckless 
and  unbusiness-like  manner,  and  resolved  that 
Des  Marets  was  inelijpble  for  re-admission,  and, 
in  December  followmg  the  failure,  the  Stock 
Exchange,  pursuant  to  its  constitution  and  by- 
laws, disposed  of  his  membership  and  seat  for 
(25,000,  which  sum  it  retained  and  reftised  to 
pay  over  to  plain tiffl  who  demanded  it  as  Des 
Maret's  assignee.    The  complaint  also  alle^ 
that  the  New  York  Stock  Exchange  is  an  unin- 
corporated association,  organized  and  located  in 
New  York  City:  that  its  members  have  volun- 
tarily established  certain  rules,  conditions,  and 
articles  of  association  or  copartnership,  which 
are  designated  as  their  constitution  and  by-laws, 
which  are  sigped  and  consented  to  by  the  mem- 
bers, and  wMch  govern  them,  their  officers  and 
committees,  and  which  control  in  the  conduct 
of  the  transactions  and  concerns  of  the  associa- 
tion, and  are  binding  and  obligatory  upon  the 
members.    The  answer  of  the  defendant^  after 
admitting  the  allegations  of  the  complaint  which 
I  have  mentioned,  sets  forth  much  of  the  consti- 
tution and  by-laws  of  the  Exchange,  and  alleges 
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fhe  distribution  of  the  proceeds  of  the  sale  of 
Des  Marefs  membership  to  have  been  made 
amon^  his  creditors  in  the  Exchanee,  pursuant 
to  their  provisions.  The  plaintiff  aemurred  to 
tiiis  portion  of  the  answer,  on  the  ground  that 
it  was  insufficient  in  law  ui>on  its  face.  Al- 
though tills  matter  was  not  stated  as  a  separate 
defense,  totidem  verbis^  yet,  as  it  was  affirmative 
in  its  nature,  and  constituted  the  defense  and 
justification  of  the  association  in  disposing  of 
i>e8  Maref  s  membership,  and  in  retainingihe 
proceeds  arising  f^om  such  disposition,  we  shall 
not  consider  the  demurrer  as  improperly  inter- 
posed, and  will  dispose  of  the  (questions  raised 
by  tiiese  pleadings.  Their  decision  involves  the 
legal  relations  to  each  other  of  the  members 
composing  the  association  of  the  New  York 
Stock  Exchange,  and  the  extent  and  validity  of 
the  x>owerB  reserved  by  its  constitution  and  by- 
laws, and  conferred  upon  its  officers  and  com- 
mittees, in  the  management  of  its  affairs,  and 
in  the  control  over  a  member.  The  New  York 
Stock  Exchauf^e  is  a  voluntarv  association  of 
mdividuals,  umted,  without  a  cnarter,  in  an  or- 
ganization for  the  purpose  of  affording  to  the 
members  thereof  certain  facilities  for  the  trans- 
action of  their  business  as  brokers  in  stocks  and 
securities,  and  a  convenient  exchange  or  sales- 
room for  the  conduct  of  such  transactions.  It 
cannot  be  said  UAye  strictly  a  copartnership,  for 
its  objects  do  not  come  within  tne  definition  of 
one.  A  copartnership  results  tcom,  a  contract 
between  the  parties,  by  which  they  agree  to 
combine  their  property,  or  labor,  or  both,  in 
some  common  enterprise  and  for  a  common 
profit,  to  be  shared  in  the  proportion  stated  in 
their  agreement.  The  objects  of  a  voluntary 
association  of  brokers  do  not,  however,  involve 
any  such  combination,  or  any  communion  of 
profits  fh>m  the  business  transacted  by  the  mem- 
Ders.  Like  a  business  club,  its  principal  object 
18  the  promotion  of  the  convenience  of  its  mem- 
bers, by  fhmishing  fiGudlities  which  aid  them  in 
doing  uieir  business,  and  are,  therefore,  of  bene- 
fit to  them.  It  may  be  said,  however,  that  the 
rights  of  the  associates  are  not  substantially  dif- 
ferent from  those  of  partners,  so  far  as  their 
rights  in  the  property  of  the  association  are  con- 
cerned. The  interest  of  each  member  in  the 
property  of  the  association^  is  equal,  but  it  is 
subject  to  the  constitution  and  by-laws,  which 
are  the  basis  on  which  is  founded  the  associa- 
tion. They  express  the  contract  by  which  each 
member  has  consented  to  be  bound,  and  which 
measures  his  duties,  rights  and  privileg^es  as 
snch.  It  seems  most;  clear  to  me  that  this  con- 
stitution and  the  by-laws  derive  a  binding  force 
from  the  &ct  that  they  are  signed  by  all  the 
members,  and  that  they  are  conclusive  upon 
each  of  them  in  respect  of  the  regulations  of 
the  mode  of  transaction  of  his  business,  and  of 
his  right  to  continue  to  be  a  member.  What- 
ever are  the  rights  acquired  by  a  member,  and 
created  by  his  admission  to  membership,  the 
roles  by  which  the  membership  is  created  or 
dteaolved,  and  which  control  the  affairs  of  the 
Qrganization^  and  the  relations  of  members,  en- 
tered into  those  rights  when  created,  and  re- 
mained apart  of  them.  In  this  proposition  there 
la  nothing  against  public  policy,  for  the  reason 
that  whatever  a  member  acquires  is  subject  to 
the  self-imposed  condition  that  his  titie  and  the 


rights  which  accrue  from  his  membership  are 
regulated  by  and  dependent  upon  the  laws 
adopted  by  the  association,  and  expressly  con- 
sented to  by  him  when  he  joined. 

When  Des  Marets,  plaintiff's  assignor,  joined 
the  Exchange,  it  may  be  perfectly  true  that  he 
acquired  property,  but  it  was  property  given  by 
the  act  of  those  who,  in  giving  it,  accompanied 
the  gift  with  conditions  which  were  inciaent  to 
and  a  part  of  the  property,  and  it  was  in  no 
sense  property  created  by  the  individual's  act. 
I  consider  that  there  is  an  obvious  distinction 
between  property  of  the  individual's  own  crea- 
tion, to  whicn  he  attaches  conditions,  or  in  the 
disposal  of  which  he  exerts  a  direction  whereby 
the  claims  of  others  are  affected,  and  properw 
which  comes  to  him  subject  to  conditions  which 
may  deprive  him  of  its  use  or  enjoyment. 
And  so  here,  if  the  constitution  which  forms  the 
basis  of  this  association  appropriates  to  his 
creditors  in  the  association,  or  to  any  of  its  cor- 
porate objects,  the  peculiar  property  of  the 
member,  who,  by  force  of  constitutional  pro- 
visions, nas  lost  his  membership,  that  was  an 
incident  entering  into  his  title  to  it.  When 
membership  and  the  rights  belonging  to  that 
atatvs  were  conferred  upon  him,  ttie  ^fb  was 
accompanied  by  a  condition  that  the  rights,  of 
whatever  nature,  should  revert  to  the  associa- 
tion upon  the  happening  of  certain  events;  and 
he  cannot  be  heard  to  complain,  nor  can  third 
persons,  claiming  to  derive  under  him.  He 
should  be  held  to  his  contract,  which  was  rea- 
sonable, and,  when  entered  into,  prejudiced  no 
rights  of  others,  or  conflicted  with  any  statutory 
or  common  law  right  A  person  acquires  by  his 
admission  to  membership  only  such  rights  as 
the  constitution  and  by-laws  of  the  association 
give  him,  and,  upon  ceasinj^  to  be  a  member,  by 
the  competentjudgment  of  the  (Governing  Com- 
mittee, he  ceases  to  have  any  ftirther  concern  or 
interest  in  the  association,  except  it  is  given  by 
its  laws.  The  New  York  Stock  Exchange,  by 
the  accumulation  of  a  ^eat  fUnd  from  a  large 
membership,  by  the  wise  and  successftil  man- 
agement of  the  members,  and  by  the  acquisition 
of  valuable  fisudlities  for  the  transaction  of  busi- 
ness, has  given  to  meml^ership  an  important 
pecuniary  value.  It  is  fidr  to  presume  tnat  this 
prosperity  and  success  were,  in  an  important 
degree,  due  to  the  regulations  adopted  looking 
to  the  conduct  by  a  member  of  his  ousiness,  and 
the  restraints  imposed  upon  reckless  or  dishon- 
est methods.  Membership  may  be  property, 
but  it  is  not  property  in  every  sense.  If  it  is 
property,  it  w  incumbered  with  conditions, 
when  purchased,  without  which  it  could  not  be 
obtained.  (Hyde  tw.  Woods,  94  U.  S..  663.)  By 
the  constitution  of  this  association  tne  powers 
of  government  are  vested  in  a  Gtoveming  Com- 
mittee, whose  decision,  after  the  trial  of  a  mem- 
ber for  offenses  under  its  laws,  is  finaL  Stand- 
ing Committees  are  appointed  by  them,  and 
that  on  insolvencies  is  charged  with  the  duty  of 
immediately  investigatine^  every  case  of  insol- 
vency, and  to  report  whether  the  same  was 
occasioned  by  reckless  dealing,  or  by  doing 
business  for  improper  parties.  Should  the 
Governing  Committee,  upon  this  report,  deter- 
mine that  a  member's  failure  was  caused  by  do- 
ing business  in  a  reckless  and  unbusiness-like 
manner,  he  may  be  declared  ineligible  for  read- 
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miesion  by  a  majority  vote  of  the  entire  Qoy- 
eming  Committee,  oy  section  2  of  article  13 
of  the  constitation  it  is  provided  that,  '*  in  every 
case  where  a  member  is  deprived  of  his  mem- 
bership, or  declared  ineligible  for  Yeadmission 
by  the  Governing  Committee  by  reason  of  any 
offense  against  or  under  the  laws  of  the  Ex- 
change, his  membership  may  be  disposed  of 
forthwith  by  the  Committee  on  Admissions." 
The  plaintiff  appellant  contends  that,  in  such  a 
case  as  this  of  ues  Marets'  severance  from  mem- 
bership, there  was  no  power  under  the  constitu- 
tion to  distribute  the  proceeds  arising  from  the 
sale  of  his  membership,  and  that,  in  the  absence 
of  some  express  reservation  of  the  right  to 
dispose  of  those  proceeds  they  are  the  property 
of  the  member.  The  vice  in  plaintiff's  aiyu- 
ment  is  in  the  assumption  that  a  member  has 
any  absolute  property  in  his  own  in  such  a  case. 
As  we  have  l>efore  seen,  the  rules  of  the  associ- 
ation were  an  incident  to  the  rights  acquired  by 
a  person  upon  admission;  and  one  of  those  rules 
was  that,  for  conviction  of  an  offense  against  or 
under  the  laws  of  the  Exchange,  a  suspended 
member  might  be  deprived  of  iTght  to  readmis- 
sion  to  membership.  When  expelled,  he  ceases 
to  have  any  in  terest  in  the  association .  His  privi- 
lege to  transact  his  business  at  that  place  has  been 
lost.  The  association  may  fill  the  vacancy 
caused  by  his  expulsion  or  not,  as  they  please. 
They  cannot  be  compelled  to  do  so;  but  if  they 
elect  to  admit  a  new  member,  and  can  derive 
fh>m  so  doing  any  profit,  that  is  their  unques- 
tionable righ^  with  the  exercise  of  which  others 
are  not  concerned.  They  may  do  with  their 
own  as  they  like.  As  I  construe  section  2  of 
article  13,  above  cited,  its  effect  is  that  of  an 
express  reservation  of  the  right  to  deprive  a 
member,  found  euilty  of  an  offense  under  its 
provisions,  of  ful  rights,  interest  and  claim 
whatever.  The  right  is  given  to  a  member  in 
good  standing  to  propose  for  admission  in  his 
stead  some  one  acceptable  to  the  Committee  on 
admissions,  and  any  profit  he  derives  from  his 
negotiations  with  the  candidate  is  his.  So  if  a 
member  becomes  honestly  insolvent,  and  f^ls 
to  qualify  under  the  rules  for  readmission,  or  if 
he  dies  after  the  claims  of  the  association  are 
discharged,  the  proceeds  may  be  paid  to  him 
or  his  leg^  representatives,  as  the  case  may  be. 
But  in  the  case  of  a  member  who,  by  mis- 
conduct cognizable  by  the  laws  of  the  associa- 
tion, forfeits  his  right  to  continue  to  remain  a 
member,  there  is  reserved  by  the  constitution 
the  right  to  dispose  of  his  membership.  These 
rules  are  reasonable,  and  do  not  contravene  any 
rule  of  public  policy,  and  havine  been  consented 
to  by  the  pluntifirs  assizor,  deprived  him  of 
any  interest  or  rights  in  tne  association,  of 
which  he  had  ceas^  to  be  a  member.  These 
views  lead  to  an  affirmance  of  the  Judgment 
appealed  firom. 


Passenoeb  unprovided  with  ticket  and  re- 
fusing to  pay  fare  or  leave  the  train,  may  be 
ejected  by  agents  of  carrier ;  but  if  more  vio- 
lence is  used  than  necessary  for  that  purpose, 
the  carrier  and  its  agents  are  liable  for  dam- 
ages. Jardine  V8,  Cornell,  (N.  J.),  12  Cent. 
Rep.,  804. 


Anoillary  Grants  of  Probate  and  Letters 
of  Administratioii. 

"  The  title  of  executors  and  administrators  to 
movable  property  situated  in  foreign  countries, 
if  acknowledged  at  all,"  says  Mr.  Justice  Story 
(Story's  ConS.  Laws,  sec.  612),  is  acknowledged 
ex  comitate,  and  of  course  it  is  subject  to  be  eon- 
trolled  or  modified  as  every  nation  may  think 
proper  with  reference  to  its  own  institutions, 
and  its  own  policy,  and  the  rights  of  its  own 
subjects;  the  rule  being  that  no  nation  is  under 
any  obligation,  excepting  such  as  may  be  im- 
posed by  considerations  of  international  comity, 
to  enforce  foreign  laws."  And  in  fkct,  personid 
property  in  a  state  or  country,  other  than  that 
of  the  domicil,  belon^ng  to  a  deceased  person, 
could  not  be  obtained  by  the  party  having  the 
right  to  it,  but  for  the  recognition  and  accept- 
ance by  civilized  nations  of  a  principle  of  inter- 
national comity  expressed  in  the  maxim  mo- 
bilia  sequniur  personam^  which  is  said  to  be 
the  only  principle  of  the  whole  of  our  law  as  to 
domicil  when  applicable  to  the  succession  of 
personal  estate.  (Freke  vs.  Carbery,  L.  R.  16 
Ea.,  461;  Gentilli,  L.  R.  9  Eq.,  541.)  And  that 
principle  is  only  given  effect  to  through  the 
medium  of  a  representative  appointed  by  the 
proper  court  of  the  State  in  wkich  such  personal 
property  is  situated.  (Story's  Confl.  Laws,  sec 
513. )  And  it  is  in  pursuance  of  the  same  prin- 
ciple of  international  comity  that  such  appoint- 
ments are  made.  (In  Countess  de  Vigny,  34  L. 
J.  (N.  S.)  P.  M.  &  A.,  59.) 

Hence  the  general  rule,  as  stated  by  Sir  J.  P. 
Wilde— that  where  a  person  dies  domiciled  in  a 
foreign  country  and  the  court  of  that  country 
invests  anybody,  no  matter  whom,  with  the 
right  to  administer  the  estate,  the  Court  of  Pro- 
bate ought  to  follow  the  grant  simply  because 
it  is  the  grant  of  a  foreign  court,  without  inves- 
tigating the  grounds  on  which  it  was  made,  and 
without  reference  to  the  principle  on  which 
grants  are  made  in  England.  (Smith,  16  W.  R^ 
1,130  (1858).) 

Ana  thai  is  deemed  the  principal  or  primary 
administration  which  is  granted  m  the  coxuitrj 
of  the  domicil,  for  the  final  distribution  of  the 
effects  among  the  heirs  or  distributees  is  to  be 
decided  by  the  law  df  the  domicil:  and  any  other 
administration  which  is  g[ranted  in  any  other 
country  is  treated  as  in  its  nature  ancillary, 
merely,  and  is  generally  surbordinate  to  the 
original  administration.  Story's  Confl.  Laws, 
sec,  518. 

In  the  leading^  case,  Enohin  vs.  Wylie,  (10  H. 
L.  C,  8,  (1862).)  Lord  Chancellor  Westbury  puts 
the  case  thus:— ''A  man  makes  a  will  acoording 
to  the  law  of  the  country  in  which  he  is  domi- 
ciled; he  has  some  personal  property  in  a  for- 
eign country,  that  foreign  count^  has  the  duty 
of  granting  an  ancillary  administration  which 
ougnt  to  be  granted  to  those  entitled  by  the 
law  of  the  country  of  the  domicil."  In  that  case 
the  domicil  was  Russia;  the  testator  had  personal 
property  in  England  as  well  as  in  Russia^  and 
the  will  which  contained  a  general  appointment 
of  executors  had  been  proved  by  them  in  the 
proper  court  in  Russia.  But  it  appeared  that 
letters  of  administration  had  been  issued  by  the 
Court  of  Probate  in  England  as  to  the  proper^ 
in  England  as  in  the  case  of  an  intestacy;  and  his 
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Lordship,  in  delivering  the  Judgment  of  the 
House  of  Lords,  said  (p.  14)  that  upon  the  Pro- 
bate Court  being  satisned  of  the  facts,  it  was  the 
duty  of  that  Court  at  once  to  revoke  the  letters 
of  administration  which  had  been  eranted.  and 
to  clothe  the  Russian  executors  witJi  ancillary 
letters  probate  to  enable  them  to  get  possession 
of  that  personal  estate  which  in  fttct,  though 
not  in  law,  was  situate  in  England. 

In  a  later  case  (Hill,  L.  R.  2  P.  &  D.,  90,  (1870), 
in  which  a  grant  of  letters  probate  had  been 
made  in  the  State  of  Delaware,  and  the  party 
who  obtained  it  applied  to  the  Court  of  Probate 
in  England  for  a  grant  to  enable  him  to  get  pos- 
session of  the  assets  of  the  deceased  in  Emgland, 
Lord  Penzance  said:  "I  have  before  acted  on 
the  general  principle  that  where  the  court  of 
the  country  of  the  domicil  of  the  deceased  makes 
a  grant  to  a  p^artv  who  then  comes  to  this  Court, 
and  satisfies  it  that  by  the  proper  authority  of 
his  own  country  he  has  been  authorized  to  ad- 
minister the  estate  of  the  deceased,  I  ought, 
without  itirther  consideration,  to  grant  power 
to  that  person  to  administer  the  English  assets." 
The  grant  made  in  the  country  of  the  domicil  is 
acknowledged  as  the  basis  of  the  grant  in  Eng- 
land. 

In  each  of  the  cases  mentioned  a  will  had  been 
made,  and  executors  appointed.  But  in  cases 
of  intestacy,  also,  Probate  Courts  act  upon  the 
general  rule  above  referred  to  in  making  the 
ancillary  grant  to  theperson  who  has  obtained 
the  primanr  grant  (Weaver,  36  L.  J.,  P.  &  M., 
41  (1865);  Beggia,  1  Add.,  340;  Gentilli,  sup.; 
David  Rogerson,  2  Curt,  656:  2  Kent's  Com.; 
429,  n  (6;;  Wharton's  Confl.  Laws,  sec.  608.), 
unless  by  so  doine  the  court  would  be  acting  in 
contradiction  to  the  law  of  the  country  in  which 
it  is  established.  (H.  R.  H,  the  Duchess  of 
Orleans,  1  Sw.  &Tr.,263;  Weaver,  Sup.;  but  see 
Be  Countess  da  Cunha,  1  Hagg.,  237.) 

An  exception  to  the  rule  referred  to  arises 
where  the  primary  administration  has  been 
granted  to  a  creditor.  In  that  case  the  court  in 
making  the  ancillerv  grant  does  not  necessarily 
commit  the  adminis&ation  to  the  party  ap- 
pointed bv  the  court  of  the  domiciL  as  the  ap- 
pointmenl  of  a  creditor  is  not  of  a  rignt^  but  one 
resting  in  the  discretion  of  the  judge  who  ap- 
points. {In  Re  O'Brien,  3  O.  R.,  329;  Re  WiU- 
lams,  5  Demarest  (N.  Y.  Sur.),  292.) 

Ancillary  Grants  are  made  not  only  in  aid  of 
probates  and  administrations  taken  out  in  for- 
eign countries,  strictly  so  called,  but  also  in  aid 
of  grants  made  in  different  provinces  or  states 
of  uie  same  general  government.  (Earl,  L.  R  1 
P.  &  D.,  450;  Throop's  N.  Y.  Code,  sees.  2695-6; 
Story's  Confl.  Laws,  7th  edition,  513,  et  acq,) 
Although  as  between  England  and  the  colonies 
or  plantations  before  the  abolition  of  the  Juris- 
diction of  the  Ecclesiastical  Courts  as  to  pro- 
bates and  administrations,  ancillairy  grants 
would  not  be  necessary  in  the  plantations  if  the 
primary  grant  were  a  prerogative  grant.  In 
1707,  Attorney  General  Sir  E.  Northey  advised 
the  Lords  Commissioners  for  trade  in  the  plan- 
tations (Forsyth's  Constitutional  Law,  43)  that 
where  a  man  died  intestate  in  the  plantations, 
having  i>ersonal  estate  there,  and  also  any  per- 
sonal estate,  or  debts  owing,  in  England,  the 
right  of  granting  administration  belonged  to  the 
Archbishop  of  Canterbury,  and  if  an  adminis- 


trator were  appointed  in  the  plantation,  which 
might  be,  that  administrator  would  be  account- 
able to  the  administrator  in  England;  and  that 
where  letters  of  administration  arrived  at  the 
plantation  under  the  seal  of  the  Prerogative 
Court  of  Canterbury  they  were  to  be  aUowed 
there  and  the  authority  of  the  administration 
granted  in  the  plantation  from  that  time  ceased. 
And  in  1842,  TindaL  C.  J.,  considered  it  well 
established  that  in  the  case  of  a  British  subject 
dyin^  intestate  in  the  colonies,  or  in  a  foreign, 
country,  a  prerogative  administration  extendea 
to  all  the  personal  propertv  of  the  intestate 
wherever  situate  at  the  time  of  his  death. 
(Whyte  V8.  Rose,  3  Q.  B.,  493,  507.)  The  princi- 
ple of  all  prerogative  probates  appears  to  have 
been  the  saving  of  the  necessity  of  two  grants. 
(Scarth  vs.  The  Bishop  of  London,  1  Hagg.,  625 
at  p.  633. ) 

^Notwithstanding  the  extended  operation  of 
prerogative  grante  referred  to,  it  has  been  the 
practice  in  this  Province  since  tne  establishment 
of  courts  having  probate  jurisdiction  to  make 
ancillary  grants  upon  the  principles  and  accord- 
ing to  the  practice  above  stated  as  prevailing  in 
England. 

TSie  grants  of  the  former  Court  of  Probate 
for  Upper  Canada  upon  which  was  conferred  a 
iurisdiction  over  th6  whole  province  appears  to 
have  been  on  the  same  principle ;  the  Act  pro- 
viding that— "when  a  testator  or  intestate  oied 
possessed  of  ^oods,  chatties  or  credits  to  the 
amount  of  £5,  in  any  district  other  than  that  in 
which  he  resided  at  the  time  of  his  deceasei  or 
I>088essed  of  goods  to  the  value  of  £5  in  two 
or  more  several  districts  within  the  Province, 
the  probate  of  such  will  or  letters  of  admin- 
istration of  the  goods  and  effects  of  such 
Eerson  should  be  granted  by  the  Court  of  Pro- 
ate  only  and  not  by  any  Surrogate  Court;'* 
(Nickall's  Stats.,  U.  C.  (1831},  c.  8,  sec.  3)  the 
jurisdiction  thus  resembling  that  of  the  Preroga- 
tive Court  of  Canterbury  to  which  the  grant- 
ing of  probates  and  administrations,  when 
there  were  bona  notahilia  in  two  or  more 
dioceses,  appertained,  to  the  exclusion  of  dio- 
cesan or  other  local  Jurisdiction.  (Scarth  va. 
Bishop  of  London,  sup.,  and  note  to  p.  637  15., 
cit  92d  Cannon,  1,  Williams  on  Ex.,  Ed.  of  1832, 
p.  167.)  By  enabling  Surrogate  Courts  to  issue 
probates  and  administrations  which  should  have 
effect  throughout  the  province,  and  abolishing 
the  Court  of  Probate,  which  was  done  by  the 
Surrogate  Courts  Act,  1858,  the  principle  be- 
fore alluded  to  was  preserved  and  the  pro- 
cedure simplified. 

In  certain  States  of  the  United  States,  which 
for  certain  purposes  are  considered  foreign  to 
each  othe]\  express  statutory  provision  is  made 
as  to  ancillary  grants  not  only  of  probates  and 
letters  of  administration,  but  also  of  letters  of 
guardianship  of  infants:  (Throop's  N.  Y.  Code, 
(1886),  sec.  2695-6 ;  Smith's  Probate  Prac,  (Mass.) 
66 ;  Story's  Confl.  Laws,  7th  Ed.  sec.  513  et  aeq,) 
the  procedure  being  similar  as  to  evidence  re- 
quired, and  the  nature  of  the  grant  to  that  here- 
tofore existing  in  this  Province,  and  therefore 
more  elaborate  than  that  provided  by  the  Im- 
perial Statutes  of  1857-8,  which  have  been  fol- 
lowed by  the  Ontario  Legislature  in  its  recent 
Act  on  tine  subject. 

In  the  years  just  mentioned  the  law  in  Eng- 


Digitized  by 


Google 


562 


THE  WASHINGTON  LAW  REPORTER. 


Vol.  XVI 


land  waa  amended  for  the  purpose  of  making 
Engli^  grants  operative  in  Ireland,  and  Irish 
grants  operative  in  Eneland.  with  similar  pro- 
visions as  to  Sootch  Confirmation.  This  was  ac- 
complished by  **  The  Probate  and  Letters  of  Ad- 
ministration Act  (Ireland),  1867  »  21  &  22  Vic, 
o.  79,  sec.  05,  Imp.;  and  **An  Act  to  amend  the 
Law  relating  to  the  Confirmation  of  Executors 
in  Scotland,  and  to  extend  over  all  parte  of  the 
United  Kinedom  the  effect  of  such  Confirma- 
tion, and  ofGrants  of  Probate  and  Administra- 
tion," (1858.)  Section  05  of  the  first  named  act  is 
as  follows:— 

"When  any  probate  or  letters  of  administration 
to  be  granted  by  the  Court  of  Probate  in  Ireland 
shall  be  produced  to,  and  a  copy  thereof  deposited 
with  the  Registrar  of  the  Court  of  Probate  in 
England,  such  probate  or  letters  of  administra- 
tion shall  be  sealed  with  the  seal  of  the  last 
mentioned  court,  and  being  duly  stamped  shall 
be  of  the  like  force  and  effect  and  have  the  same 
operation  in  England  as  if  it  had  been  ori^nallv 
granted  by  the  Court  of  Probate  in  England." 
Section  12  of  the  secondly  named  act  is  that 
"  when  any  confirmation  of  the  executor  of  a 

Serson  who  shall  ♦  *  *  be  found  to  have' 
ied  domiciled  in  Scotland,  which  includes,  be- 
sides the  personal  estate  mtnated  in  Scotland, 
also  personal  estate  situated  in  England,  shall 
be  produced  in  the  principal  Court  of  Probate 
in  England,  and  a  copy  thereof  deposited  with 
the  Registrar  together  with  a  certified  copy  of 
the  interlocutor  of  the  commissary  finding  that 
such  person  died  domiciled  in  Scotland,  such  con- 
firmation shall  be  sealed  with  the  seal  of  the 
said  court  and  returned  to  the  person  producing 
the  same,  and  shall  thereafter  have  the  like 
force  ana  effect  in  England  as  if  a  probate  or 
letters  of  administration,  as  the  case  may  be. 
had  been  granted  by  the  said  Court  of  Probate." 
And  an  affidavit  and  inventory  are  to  be  filed 
stating  the  whole  of  the  personal  and  movable 
estate  and  effects  in  the  United  Kingdom. 

The  provision  of  the  first  named  act  (sec.  05), 
substituting  sealing  of  the  primary  eranl  for  the 
uncillary  grant  formerlv  in  use  has  been  adopted 
by  the  Legislature  of  this  Province  in  its  act  of 
last  session,  entitled  **An  Act  respecting  Ancil- 
lary Probates  and  Letters  of  Administration," 
the  first  section  of  which  provides  that,  "Where 
any  Probate  or  Letters  of  Administration,  or 
other  legal  document  purporting  to  be  of  the 
same  nature;,  granted  by  a  court  of  competent 
Jurisdiction  m  the  United  Kingdom,  or  in  any 
Frovince  of  the  Dominion,  or  in  any  oUier  British 
Province,  is  produced  to,  and  a  copy  thereof  de- 
posited with  the  Registrar  of  any  Surrogate 
Court  of  this  Province,  and  the  prescribed  fees 
are  paid  to  the  said  Surrogate  Court  as  on  a 
grant  of  Probate  or  Administration,  the  Pro- 
bate, or  Letters  of  Administration,  or  other  docu- 
ment aforesaid,  shall  be  sealed  with  the  seal  of 
the  Surrogate  Ck)urt,  and  shall  thereupon  be  of 
the  like  force  and  effect  in  Ontario,  as  respects 
personal  estate  only,  as  if  the  same  had  been 
originallv  granted  by  the  said  Surrogate  Court 
of  this  Province,  and  shall  (so  &r  as  regards 
this  Province)  be  subject  to  any  orders  of  the 
last  mentioned  Court,  or  on  appeal  therefrom, 
as  if  the  Probate  or  Letters  of  Administration 
had  heed  granted  thereby."  There  is  also  a 
provision  as  to  security  in  cases  of  administra- 


tion of  the  estate  of  in  testates.,  where  letters  are 
presented  for  reeealing.  Ana  the  act  is  not  to 
go  into  force  as  relates  to  the  United  EUngdom 
or  any  Province  other  than  the  Provinces  and 
Territories  of  the  Dominion,  until  a  day  to  be 
named  by  proclamation. — Canadian  Law  Times. 


Insanity  as  a  Legal  Defense. 

Taylor,  an  author  of  high  repute,  in  his  work 
on  "Medical  Jurisprudence,"  edition  of  1873,  at 
page  479  of  volume  2,  says :  "  The  intellectual 
disturbance  may  be  sometimes  difficult  of  detec- 
tion; but  in  every  case  of  true  insanitv  it  is 
more  or  less  present,  and  it  would  be  a  highly 
dangerous  practice  to  pronounce  a  person  in- 
sane when  some  evidence  of  its  existence  was 
not  forthcoming.  The  law  does  not  recognize 
moral  insanity  as  im  independent  state ;  hence, 
however  perverted  the  affections,  moral  feelings 
or  sentiments  may  be,  a  medi<»l  Jurist  must 
always  look  for  some  indications  of  disturbed 
reason.  Medically  speaking,  there  are,  accord- 
ing to  Dr.  PricharOj  two  forms  of  insanity, 
moral  and  intellectual :  but  in  law  there  is  only 
one— that  which  affecis  the  mind.  Moral  in- 
saniW  is  not  admitted  as  a  bar  to  responsibility 
for  civil  or  criminal  acts,  except  in  so  £ar  as  may 
be  accompanied  by  intellectual  disturbance." 
And  in  speaking  of  moral  or  emotional  insanity 
as  a  defense  for  the  commission  of  crime,  the 
late  Mr.  Justice  Curtis,  in  United  States  v. 
McClue,  1  Curt,  1.  said:  '^ It  is  an  important 
as  well  as  a  deeply  interesting  study,  and  it 
finds  its  place  in  that  science  which  ministers  to 
disease  of  the  mind  *  ♦  ♦  But  the  law  is  not 
a  medical  nor  a  metaphvsical  science.  Its  search 
is  after  those  practical  rules  which  may  be  ad- 
ministered without  inhumanity  for  the  security 
of  civil  society,  by  protecting  it  from  crime ; 
and,  therefore,  it  inauires  not  into  the  peculiar 
constitution  of  mina  of  the  accused,  or  what 
weakness  or  even  disorders  he  was  afflicted  with, 
but  solely  whether  he  was  capable  of  having, 
and  did  have,  a  criminal  intentT  If  he  had,  the 
law  punishes  him ;  if  not,  it  holds  him  dispunish- 
able." 

Where  passenger  is  injured  by  leaving  car  in 
attempt  to  escape  ttoxn.  apparent  danger,  it 
must  appear  that  that  which  produced  the  alarm 
was  the  carrier's  negligence.  Chicago  &c.,  VL 
Co.,  t».  Pelton  (m.)  16  West  Rep.,  41.  Handy 
t».  Sibley,  (Ohio),  15  West  Rep.,  36. 

Passbnqbr  has  the  burden  of  provine  tliis 
negligence,  and  it  is  not  done  by  proof  that 
a  peculiar  signal,  which  was  a  proper  one,  was 
C^ven  by  the  engine,  which  caused  or  aggra- 
vated his  alarm.  Handy  m.  Sibley,  (Ohio),  15 
West  Rep.,  86. 

A,  AGAINST  whom  a  Judspnent  had  been  ren- 
dered as  surety  for  B,  filea  a  petition  in  a  suit 
by  B's  creditors  to  subject  B's  lands  to  their 
claims,  asking  that  a  obtain  tract,  upon  which 
he  had  a  Junior  incumbrance,  be  sola  last,  bat 
his  petition  Was  rejected:  Held,  that  such  peti- 
tion did  not  suspend  the  running  of  the  StcUtute 
of  limitations,  since  A  could  have  sued  oat  an 
execution  at  any  time  ^^ainst  B.— Dabney  tw. 
Shelton,  S.  0.  App.  Va.,  September,  1887. 
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THE  COURTS. 


Supreme  Conrt  of  the  District  of  Columbia* 
IN  EQUITY.— New  Suite. 

August  18. 
11396.  Vinfinia  H.  Riordan  Iv,  John  B.  IRiordan.     Com. 
aol.,  C.  Garnngton, 

11S80.  Amiilanah  Boice  w.  John  Boioe.  Fordi?oroe.  Ck>m. 
sol.,  E.  B.  Hay. 

liaoo.  Richard  A.  Friaby  vt .  Beasie  Frisby.  For  divorce. 
Com.  sol.,  C.  Storrs. 

August  20. 

11801.  Harry  B.  Fitchugh  vs.  Bichard  A.  Soaggs  and  wife 
et  aL  For  an  account  of  rent  and  profits.  Com.  sol.,  F.  H. 
Mackey. 

11802.  iMcv  F.  McKenna,  guardian,  et>l.  va.  Martha  M.  Mo- 
Kenna  et  aL  For  sale  by  trustee  to  oe  appointed.  Com. 
ao^  McOalmont  and  Beach. 

August  22. 

11803.  John  A.  Baker  vs.  The  Washington  Market  Co.  et 
aL    Injunction.    Com.  sol.,  Leigh  Bobinson. 

August  28. 

11804.  David  D.  Lomax  et  aL  vs.  Mary  A.  Downman  et  al. 
For  convevance. 

liaos.  John  R.  Kraft  va,  Jeremiah  Connor.  To  dissolve 
parinexship.    Com.  soL,  Chapin  Brown. 

August  25. 

11806.  WiUiAm  W.  Grant  et  al.  vt.  Charles  F.  Grant  et  al. 
To  sell  to  make  partition.    Com.  sol.,  C.  A.  Elliot. 

11807.  Francis  A.  Cleavelaux  v$.  Francis  L.  Shipley  et  al. 
To  reform  deed  and  for  proper  conveyance.  Com.  sol.,  Ferd. 
Schmidt. 

August  28. 

11808.  Annie  L.  Graether  va.  Leonard  F.  Graether.  For 
separate  allowance.    Com.  sol.,  B.  Lockwood. 

CmOUIT  COURT.— New  Suite  at  Law. 

August  20. 

28802.  Elizabeth  Pierce  et  al.  va.  John  T.  Vinson,  ^ect- 
ment.   PllTs  attys,  Worthington  &  Heald. 

28008.  James  M.  TerrQl  va.  The  Colored  Catholic  Male  Be- 
nevolent Society.  Mandamus.  Plflb  attys,  Smith  and 
Blmey. 

28004.  Harwood  Manufiu^ring  and  Storage  Co.  va.  H* 
Murray  White.  Bill  of  exchange,  $848.98.  Plflb  attys,  Worth- 
ington &  Heald. 

August  21. 

28806.  Smith  Pettitet  al.  va.  William  E.  Sebree.  Note,  Ac., 
IM1.85.  Pl£b  atty,  E.  H.  Thomas. 

28906.  Same  va.  Theodore  H.  Burdett  et  al.  Note,  $400. 
Plfb  atty.  Same. 

August  22. 

28907.  The  United  States,  ex  ral.  James  R.  Saunders,  va. 
Commissioners  of  the  District  of  Columbia.  Mandamus. 
PUb  atty,  C.  A.  Elliot. 

28906.  HUlman  A.  Hall  va.  William  G.  Widmayer.let  al. 
Note,  $226.45.    Plflb  attv,  H.  B.  Moulton. 

28809.  John  Fitzmorns  va.  John  E.  Haines.  Judgment  of 
Justice  Strider,  $40.28. 

28910.  John  B.  Pearson  et  al.  va.  Sarah  A.  Harrington. 
Notes,  Ac.,  $222.    Plfiis  atty,  E.  H.  Thomas. 

August  28. 

28911.  George  W.  Cochran  et  al.  vs.  William  T.  Rowe. 
Judgment. 

28912.  Frank  Ehlen  m.  John  C.  Parcel  et  al,  Notes,  $2,000. 
Plfls  atty,  J.  A.  Smith. 

28818.  William  A.  Ma^hewson,  for  the  use  of  R.  Coyle,  va. 
Walter  B.  Dobeon.    Account,  $394.44.    Plflb  atty,  R.  Coyle. 

28814.  Alexander  Y.  Grimes  va.  Moses  Madry.  Replevin. 
Plfls  attys,  Edwards  &  Barnard. 

28916.  Elizabeth  Pierce  et  al.  va.  Sophia  Wille.  ElJectment. 
Plflb  atty,  Worthington  A  Heald. 

28916.  William  M.  Buckman  va.  Thomas  8.  Queen.  Judg- 
ment of  Justice  Strider,  $88.60. 

28917  George  A.  Hnrd  et  al.  va.  Albert  T.  Johnston.  Ac- 
count, $146.34.    Plflb  attys,  McCalmont  and  Beach. 

August  24. 

28918.  Elizabeth  Pierce  et  al.  va.  Ul^Bes  G.  Chipman. 
Syectment.    Plflb  attys,  Worthington  &  Heald. 

28919.  Same  va.  John  B.  Schneider  et  al.  ^ectment.  Plflb 
attys,  Same. 

28B20.  Same  va.  William  Vincent.    £|jectment.    Plflb  attys. 


28021.  Same  «•.  Henry  Dogins.    ^ectment.    Plflb  attys. 


£egal  Notices. 


Rule  of  Oourt. 

RuLB  20.  *  *  *  *  Herectftar  all  notUsea  wJtioh  relate  to 
prooeedinga  in  the  Supreme  Oowrt  of  the  Dittrict  of  OohmUna^ 
the  ptihUoaHon  of  which  ia  required  by  law  or  by  rules  of 
Oow%  or  by  any  order  of  Oourt,  aJiaU  be  pubUafied  m  Thb 
Washington  Law  Rbpobtbb,  during  the  time  requ4Ted  by 
loir,  tn  addition  to  any  other  papera  which  may  be  specially 
ordered  or  which  may  be  aelected  by  thepartiea. 


THIS  IS  TO  QTVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Cdlnmbia,  hath  ob- 
tained flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  Business,  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  Alexander 
A.  Greer,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there* 
of,  to  the  subscriber,  on  or  before  the  21st  day  of  August 
next;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  21st  day  of  August,  1888. 

LUCINDA  H.  GREER,  Adm*x,  1118  10th  St.  n.  w. 
86    No.  8189.    Ad.D.  14. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  flrom  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans'  Oourt  busi- 
ness. Letters  Testamentary  on  the  personal  estate  of  Albert 
B.  Baker,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  e^ubit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  21st  day  of  August 
next:  they  may  otherwise  by  law  be  excluded  fh>m  all  bene- 
fit or  the  said  estate. 

Given  under  my  hand  this  21st  day  of  August,  1888. 

SIMON  D.  NEWCOMB,  Ex'r,  928  N.  C.  ave.,  aty. 
86    No.  8166.    Ad.  D.  14.    F.  W.  Jones,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  firom  the  Supreme  Court  of  the  District  of  c3olum- 
bia,  holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  Testamentary  on  the  personal  estate  of  Charles 
Homiller,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  23d  day  of  August 
next ;  they  may  otherwise  by  law  be  excluded  f^om  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  23d  day  of  August,  1886. 

JAMES  H.  TAYLOR.  Ex'r,  618 16th  st 
36    No.  3169.    Ad.D.  14. 


IHIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained ttom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentajry  on  the  personal  estate  of  Cuthbert  Walker, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  22d  day  of  June  next : 
they  may  otherwise  by  law  be  excluded  firom  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  22d  day  of  June,  1888. 

ISABELLA  WALKER,  Ex'x,  2623  K  st. 
86    No.  8129.    Ad.  D.  14.    Matthews  &  Matthews,  Proctors. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  James  Ketth 
Edwards,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  3d  day  of  August 
next:  they  may  otherwise  by  law  be  excluded  trom.  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  8d  day  of  August,  1888. 
SARAH  M.  EDWARDS,  Adm'x. 
GEORGE  B.  EDWARDS,  Adm'r. 

918  Rhode  Island  av.  n.  w. 

82    Edwards  A  Barnard,  Proctors. 
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tcqal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Patrick  O'Dea  •!  al.     ) 

▼.  }  In  Equity  No.  11087.    Docket  28. 

Mary  O'Oea  Brown  et  al. ) 

Thomas  M.  Fields,  Trustee,  having  reported  to  this  Coxa% 
that  he  has  sold  the  real  estate  descnbea  in  this  proceeding, 
to  wit:  lot  46  in  Laurence  O'Dea  et  aLsubdi  vision  of  original 
lot  4,  square  719,  to  T.  C.  Murrav,  for  ^66,  it  is.  this  31st  day  of 
Julv,  1888,  ordered  that  said  sale  be,  and  it  is  hereby,  ratified 
and  confirmed,  unless  cause  to  the  contrary  be  shown  on  or 
before  September  1, 1888. 

Provided  that  a  copy  of  this  order  be  published  once  a  week 
for  the  three  successive  weeks  next  preceding  said  date  in 
the  Washington  Law  Reporter. 

By  the  Court.  E.  F.  BINGHAM,  Chief  Justice. 

A  true  copy.    Test :  B.  J.  Meios.  Clerk. 

32  By  L.  P.  Williams,  A8s*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Laura  V.  Cowllno  •!  al.  ) 

V.  {No.  10061.    Docket 27. 

Blanche  Cowling  et  al.  ) 
The  Trustees  hrrrin.Chapln  Brown  and  Andrew  B.Duvall, 
having  reported  the  sale  of  the  real  estate  in  the  proceedings 
mentioned,  viz.,  lot  2  and  part  of  lot  1  in  square  252,  in  City 
of  Washington.  D.  C,  contaning  6020%  sq.  feet  at  $4.10  per 
sq.  feet,  nniounting  to  |24,684.05  to  Walter  C.  Johnson,  it  is, 
by  the  C-onrt,  this  31  Bt  day  of  July,  A.  D.  1888,  ordered  that 
Raid  sale  be  Hnally  ratified  and  confirmed,  unless  cause  to 
t  K ,  .  „  -, .  _._...,.  .^^  Qjj  Qj.  ijefQre  the  4th  day  of  September 
next. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Rbportbb  once  a  week  for  three  successive 
weeks  before  said  last  mentioned  date. 

E.  F.  BINGHAM,  Chief  Justice. 
A  true  copy.    Test :  R.  J.  Mbigs,  Clerk. 

32  By  L.  P.  WiixiAMS,  Asst  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

August  3d,  1888. 

In  the  case  of  William  W.  Roberts,  Executor  of  Richard 
Roberts,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  Slst  day  of 
August,  A.  D.  1888,  at  11  o'clock  a.  m..  for  making  payment 
and  distribution  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue  am  hereby  notified 
to  attend  in  person  or  oy  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Executor  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  l>e  published  onoe  a  week  for 
three  weeks  in  the  Washington  Law  Rbportrb  previous 
to  the  said  day. 

Test :  DORSEY  CLAQETT,  Register  of  Wills. 

32    No.  2672.    Ad.  D.  18.   MoPherson  &  Carlisle,  Proctors. 

THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Emeline  Clarice, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8d  day  of  August 
next ;  they  may  otherwise  by  law  l>e  excluded  firom  all 
benefit  of  the  said  estate. 

Qiven  under  my  hand  this  8d  day  of  August,  1888. 

JOHN  E.  LEMMON.  Ex'r,  802  N.  Y.  ave.  n.  w. 
83    No.  3181.    Ad.  D.14.    D.  E.  Cahill,  Proctor. 

THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  Arom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  George  W.  Seaver, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscril>er,  on  or  before  the  8th  day  oi  August 
next ;  they  may  otherwise  by  law  l>e  excluded  from  all  l>ene- 
fit  of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  Augrost,  1888. 

NELLIE  8.  SEAVER,  Adm%  1229  N.  T.  ave.  n.  w. 
83    No.  8188.    Ad.D.  14. 


tt%al  Noii»£i. 


Tai8  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Tenu  for  Orphans'  Court  busines&  Letters 
of  Aclnunistration  c.  t.  a.  on  tne  personal  estate  of  Benigae 
Pargny  Becker,  late  of  the  District  of  Columbia  deceased. 

All  pei-sons  hax-inR  claims  against  the  said  deceased  are 
htrebv  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, t*)  the  subscriber,  on  or  before  the  18th  day  of  August 
n(!xt ;  tliey  may  other\\'i8e  by  law  be  excluded  firom  all  bene- 
fit of  the  said  estate. 

Qiven  under  my  hand  this  18th  day  of  August,  1888. 

VICTOR  BECKEE,  Adm'r  c.  t.  a.,  801 9th  st.  n.  w. 
84    No.  3162.    Ad.  D.  14. 


TBI8  IS  TO  GIVE  NOTICE, 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  ftom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  Testamentarv  on  the  personal  estate  of  JohB  Nilan4, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  20th  day  of  An^rust 
next :  Uiey  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  our  hands  this  20th  day  of  August,  1888. 
HANNAH  NILAND. 
LAURENCE  CONNOR, 

PETER  McCartney, 

Executors* 
35    No.  3196.    Ad.  D.  14.    Neal  T.  Murray,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  William  J.  Peyton, 
late  of  the  District  of  Oolumbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  18th  day  of  August 
next ;  they  may  otherwise  by  law  be  excluded  fh>m  all  bene- 
fit of  the  said  estate. 

Qiven  under  our  hands  this  18th  day  of  August,  1888. 
PAULINE  L.  PEYiX)N, 
JOSEPH  I.  PEYTON, 

Executonu 
85    No.  8196.'   Ad.  D.  14.    C.  C.  Lancaster,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  BuslneoB. 
August  24tb,  1888. 

In  the  case  of  Samuel  E.  Arnold,  Administrator  of  Charles 
Clark,  deceased,  the  Administrator  aforesaid  has,  with  the  ai;>- 
proval  of  the  Court,  appointed  Friday,  the  14th  day  of  SepCem- 
Der,A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pa^rment  and  dis- 
tribution, under  the  Court's  direction  and  control,  when  and 
where  idl  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in  per- 
son or  oy  agent  or  attorney  duly  authorized,  with  their  <daims 
against  the  estate  inroperly  vouched ;  otherwise  the  ALdmin- 
i^rator  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washui qton  Law  RspoansR  pievioos  to 
the  said  day. 

Test:  DORSEY  CLAQETT,  Register  of  Wllla. 

85    No.  2821.    Ad.D.  18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business, 
August  27th,  1888. 

In  the  case  of  Elmily  M.  Farless,  Execublx  of  Anm 
J.  G.  Mirick,  deceased,  the  Executrix  aforesaid  has,  witli 
the  approval  of  the  Court,  appointed  Friday,  the  14th  day  of 
September.  A.  D.  1888,  at  1  o'clock  p.  m,  for  making  pay- 
ment and  oistribution  under  the  Court's  oirectioo  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entiiled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby 
notified  to  attend  in  peison  or  by  agent  or  attorney  doj^ 
authorized,  with  their  claims  againflft  the  estate  nxxiperiy 
vouched;  otherwise  the  Executrix  wiU  take  the  benefit  oi  the 
law  againstlthem. 

Provided  a  copy  of  this  order  be  published  onoe  a  wedr  fbr 
three  weeks  in  the  Washington  Law  Rm^m-mt  previona  to 
the  said  day. 

Test:  DORSEY  CLAQETT,  Register  of  Wills. 
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THIS  18  TO  GIVB  NOTICE, 

That  the  snbsciiben,  of  the  District  of  Golmnbia,  have 
obtfldned  firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  P.  H.  Sheridan,  late 
of  the  District  of  Columbia,  deceased. 

AH  peraons  haying  claims  against  the  stdd  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  18th  day  of  August 
next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  tli^s^d  estate. 

Oiren  under  our  hands  this  18th  day  of  August,  1888. 
IRENE  RUCKER  SHERIDAN,  Ex'x, 
MICHAEL  V.  SHERIDAN,  Ex'r, 
LINDEN  KENT,  Ex'r, 
88  1712  N  St.  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Mary  English,  Guardian,) 

V.  VEq.  N0.1127L 

Mary  Elizabeth  Quill  ttal.  J 
Mary  Boglish,  Trustee,  having  reported  to  the  Court  that 
she  has  sold  the  property  described  in  these  proceedings,  to 
wit :  Lot  numbered  four  (4),  in  square  numbered  five  hun- 
dred and  eightv-five  (585),  to  Eliza  Quill,  at  private  sale, 
for  $2,000.00,  it  IS,  thereupon,  this  6th  day  of  August,  A.  D. 
18S8,  ordered,  a4Ji]dged  and  decreed  that  said  sale  oe  ratified 
and  confirmed,  unless  cause  to  the  contrary  be  shown  on  or 
before  the  6th  day  of  September,  A.  D.  1888. 

WM.  M.  MERRICK,  A.  J. 
A  true  copy.    Test:  R.  J.  Mbios,  Clerk. 

88  By  L.  P.  Williams,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  for  Orphans*  Court  Business.  . 
August  17th,  1888. 

In  the  case  of  George  J.  Qockeler,  Executor  of  Clirisiian  Q. 
Gockeler,  deceased,  the  Executor  aforesaid  has,  with  the  ap- 
proval of  the  Court,  appointed  Friday ,  the  7th  day  of  Septem- 
Ser,  A.  D.  IMSB,  at  11  o'clock  a.  m.,  for  makingpayraent  and  dis- 
tribation,  under  the  Courts  direction  and  control ;  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
clAims  against  the  estate  properlv  vouched;  otherwise  the 
Bxecntor  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  WASHiNoroif  Law  Rbpobtbr  previous 
to  the  said  day. 

Teat.  DORSEY  CLAGETT,  Register  of  Wills. 

M    No.  2814.     Ad.  D.  13.    Leon  Tobriner,  Proctor. 


Cegal  Noticee. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  flx>m  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  of  Administration  on  the  personal  estate  ot  Etta 
Fetterman,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  Uth  day  of  August 
next ;  they  may  otherwlBe  by  law.  be  excluded  firom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  14th  day  of  August,  1888. 
CHARLES  B.  HARING,  Adm'r, 

2034  8th  St.  n.  w.,  City. 
84    No.  8193.    Ad.  D.  14.    K  B.  Hay,  Proctor. 


THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Spe^dal  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Harriet 
Skocfcey,  late  of  the  District  of  Columbia,  deceased. 

An  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of to  the  subscriber,  on  or  before  the  I8th  day  of  August 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Oiven  under  my  hand  this  18th  day  of  August,  1888. 
84  LUCY  M.  SHAW,  Adm'x,  118  8d  st  s.  e. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

August  20th,  1888 

In  the  case  of  Thomas  I.  Gardner,  Executor  of  Griffin 
Saandert,  deceased,  the  Executor  aforesaid  has,  with  the 


trol ;  when  and  where  all  creditors  and  persons  entitled  to 
diatnbntive  shares  (or  legacies)  or  a  residue  are  hereby  noti- 
flod  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
Tooched;  otherwise  the  Executor  vrill  take  the  benefit  of 
the  lavv  against  them. 

Providea  a  copv  of  this  order  be  published  once  a  week  for 
three  vreeks  in  the  Wasbinoton  jLaw  Rkpobtbr  previous 
to  the  said  day. 

T^et :  DORSET  CLAGETT,  Register  of  Wills. 

S4    ffo.  2775.    Ad.  D.  13. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Specisu  Term  for  Orphans'  Court  business. 
Letters  of  Administration  c.  t.  a.  on  the  personal  estate  of 
Robert  Moore,  late  of  the  District  of  ColumbiiL  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  August 
next;  they  may  otherwise  by  law  be  excluded  trom.  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  August,  1888. 
84  A.  P.  LACET.  Adm'r  c.  t.  a.,  604  F  st  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


Thos.  C.  Homlller  et  al.' 
vs. 
Chat.  Homiller « 


er  et  al.| 
ratal.  ) 


No.  10687.    Equity  Docket  27. 


The  Trustees  appointed  to  make  sale  in  this  cause  having 
filed  their  report  of  sales  on  the  10th  day  of  August,  1888,  it 
is,  on  motion  of  complainants'  solicitors,  this  18th  day  of 
August,  1888,  ordered  that  the  said  sales  be,  and  the  same 
hereby  are  ratified  and  confirmed,  unless  cause  to  the  con- 
trary thereof  be  shown  on  or  before  the  15th  day  of  Septem- 
ber 1888. 

Provided  a  copy  of  the  foregoing  order  be  published  in  the 
Wasbinoton  Law  Rbpobtbr  once  in  each  of  three  suc- 
cessive weeks  before  the  said  15th  day  of  September,  1888. 
WM.  M.  MERRICK,  A.  J. 

A  true  copy.    Test:  R.  J.  Mbigs,  Clerk. 

84  By  L.  P.  Williams,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


Oenevleve  B.  Wlmtatt  et  al. 
Richard  WImsatt 


itt  et  al. ) 

JEq. 
et  al.    ) 


11181. 


The  Trustee  in  this  cause  having  made  sale  of  lot  25,  in 
square  890,  to  James  M.  Lanigan,  at  and  for  the  sum  of 
twen^-three  hundred  dollars,  as  directed  by  the  Court.  It 
is,  this  20th  day  of  August,  1888,  ordered  that  the  said  sale 
be,  and  the  same  is  hereby,  ratified  and  confirmed,  unless 
cause  to  the  contrary  be  shown  on  or  before  the  21st  di^  of 
September,  1888. 

Provided  a  copy  of  this  order  be  inserted  in  the  Wasb- 
inoton Law  Rbpobtbr  once  a  week  for  three  successive 
weeks  before  the  said  21st  day  of  September,  1888. 

By  the  Court  WM.  M.  MERRICK,  A-  J.     ' 

A  true  copy.    Test :  R.  J.  Mbios,  Clerk. 

84  '       By  L.  P.  Williams,  Ass't  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fix>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  thepersonal  estate  of  Richard  J.  Marshall, 
late  of  the  District  of  Columbia,  deceased. 

AH  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20th  day  of  August 
next:  thev  mav  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  August,  1888. 

JANE  V.  MARSHALL,  Adm'x,  620  E  st.  n.  w. 
84    Thos.  M.  Fields,  Proctor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  S];>6ciAl  Term  for  Orphans'  Ooort  Bnslnefls. 


August  18ih,  1888. 


,  late  of  the 


In  the  matter  of  the  Estate  of  Lindsay 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased, has  this  day  been  made  by  William  H.  A.  Wormley 
and  John  F.  Cook. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  7th  day  of  September  next  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copv  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rbportkb  previous 
to  the  said  day. 

By  the  Court.  WM.  M.  MERRICK,  Justice. 

Test :  DORSET  CLAGETT,  Register  of  WUls. 

88    No.  8152.    Ad.D.  14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  business. 
August  13th.  1888. 

In  the  matter  of  the  Estate  of  Elizabeth  MacLeod,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and!^  for  Letters  Testamentary  on  the  Ebtate  of  the  said  de- 
ceased, has  this  day  been  made  by  Norman  S.  Bcstor  and 
Orson  H.  Bestor. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  7th  day  of  September  next  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  RBPoaTBR  previous  to 
the  said  day. 

By  the  Court,  WM.  M.  MERRICK,  Justice. 

Test :  DORSET  CLAGETT,  Register  of  Wills. 

83    No.  8187.    Ad.D.  13. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
August  8th,  1888. 

In  the  case  of  Frederick  W.  Pratt,  Executor  of  Ltwis 
Brown,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  7th  day  of  Sep- 
tember, A.  D.  1888,  at  U  oxlock  a.  m.,  for  making  payment  and 
distribution  under  the  Court's  direction  and  control, when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properlv  vouched ;  oinerwise  the 
Executor  will  take  the  benefit  of  the  law  against  them. 

Provided  a  c<^v  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  law  Rbportkb  previous 
to  the  said  day. 

Test :  DORSET  CLAGETT,  Register  of  WlOa. 

83    No.  2742.    Ad.  D.  13.    A.  A.  Brooke,  Proctor. 


,      IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
August  10th,  1888. 

In  the  case  of  Lewis  C.  Reinburg,  Administrator  c.  t.  a.  of 
Sarah  A.  L.  Barnes  (nee  Martin),  deceased,  the  Administrator  c 
t.  a.  aforesaid  has,  with  the  approval  of  the  Court,  appointed 
Friday,  the  7th  day  of  September,  A.  D.  1888,  at  11  o'clock  a. 
m.,  for  making  pavment  and  distribution  under  the  Court's 
direction  and  control:  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
due are  hereby  notified  to  attend,  in  berson  or  by  agent  or 
attorney  duly  authorized,  with  their  claims  against  the  estate 
properly  vouched :  otherwise  the  Administrator  c.  t.  a.  wOl 
take  the  benefit  of  the  law  against  them. 

Provided  acopr  of  this  order  be  published  once  a' week  for 
three  weeks  in  the  Washinoton  Law  Reporter  previous 
to  the  said  day. 

Test :  DORSET  CLAGETT,  Register  of  Wills. 

83    No.  2766.    Ad.  D.  13.    N.  Dumont,  Proctor. 


Cegol  Slank0. 


PE  LAW  REPORTER  CO.  be^  ^  an. 
nounoe  to  the  profession  that  the  fol- 
lowing of  its  series  of  le^ral  forms  are  now 
complete  and  ocui  be  obtained  at  the  office 
of  the  Company,  503  E  Street : 


oas 


Tttlb  op  Blank. 


Deed  in  Fee, 

Deed  of  Trust, 

Quit  Claim  Deed, 

Trustee's  Deed, 

Court  Trustee's  Deed,   .    ,    . 

Receipt, 

BentKeceipt, 

Promissory  Note, 

Deed  of  Trust  Note, .... 

Declaration :  Common  Counts, 

"  General,    .    .    . 

Stock  Transfer, 

Acknowledgment:  With  Wife, 

Clerks  8  Certificat€y 
Acknowledgment:  Single, 

Clerk^s  Certificate, 

Acknowledgment:  With  Wife, 

**  Single, .    . 

Notice  of  Trial, 

Note  of  Issue, 

Release:  Short  Form,  .  .  . 
Undertaking  for  App.  to  G.  T. 


50c  13.50 


3.50 

3.50 

3.50 

3.50 

40 

40 

40 

40 

1.76 

3.50 

76 

1.76 

1.75 
1.75 
1.75 
76 
75 
1.75 


10  t     75 


Tbes9  Forms  Mn  exMrnined  and  passed  on  by  a  coBuaiUee  of 
leading  members  of  the  Bar,  are  handsomely  printed  on  Crane  BroL  ' 
Linen  Paper,  with  red  marginal  lines,  are  of  uniform  legal  sfxeSfZad 
on  the  v^ole  constitute  the  Snest  set  of  legal  forms  ever  issued  in 
the  District.  Many  other  fbrms  are  in  course  of  produclioUf  it  bdng 
the  intention  of  the  Company  to  publish  a  complete  set  of  law  blanks. 


The  Law  Reporter  Co.'s 
BOOKSSSIJOB 

Printing  Deft 

is  complete  in  every  partionlckr  for  the 

prompt  ajid  oorrect  filling  of  orders 

for  all  kinds  of  Printing  at 

reasonable  rates. 


ENGRAVING 

on  Oopper  ajid  Steel  executed  in  the  best 
style  of  the  art 


POSTAL    AND    TELEFHONB 
Orders  receive  attention  at  once.    Esti- 
mates  oheerftdly   furnished. 


W.  F.  ROBERTS,  Supt, 
TCLCPHONC  249-6.  503  E  STREET. 
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SilUortusd  at  taw. 


WASHINGTON,  D.  C. 
1  BEET,  WILLIAM  STONE, 


408  Fifth  St  n.  w. 


B 


ELL,  W.  PEIBCE, 

Cfounael  in  Patent  Oauaes  625  P  St.  n.  w. 


B 


LAIR,  JOHN  S., 


1420  F  St.  n.  w. 


D 


(UMONT,  N., 


)  F  St.  n.  w. 


E 


DWABDS  &  BARNARD, 


500  5th  St.  n.  w, 


M 


ACKEY,  FRANKLIN  H., 


605  D  St.  n.  w, 


s- 


AVILLE,  JAMBS  H., 


1419  F  St.  n.  w. 


CALIFORNIA. 

MoCALUSTER,  WARD,  Jr., 
4S0  Montgomery  St.,  San  Francisco. 


rvUNN,  GEORGE, 


COLORADO. 


Denver. 


H 


GEORGIA. 

ARBKON  &  GILBERT. 

Gate  City  Bank  Building,  Atlanta. 


KANSAS. 
TVOUGLASS,  GEORGE  L., 


Wichita. 


MINNESOTA. 
TT  EATH,  HARTWELL  P., 


St.  PauL 


NEBRASKA. 

OFFUTT,  CHARLES, 
'  Paxton  Building,  Omaha. 


W 


OHIO. 


mO,  GEORGE  C, 


89  Euclid  Ave.,  Room  8,  Cleveland. 


JOHN    H.   TOORHBBS, 

ATTORNEY   AT    LAW, 
Solicitor  of  Patents  and  Coansel  in  Patent  Cases. 

PRACTICES  BEFORE  THE 

Grneral  Land  Office  and  Court  of  Claims. 
St  Qond  Bldg.,  cor.  9fh  &  F  Sts.,  Washington,  D.  G.     7 


BALDWIN,  DAVIDSON  &  WIGHT, 

ittomejs  at  Law^  Solicitors  of  Patents^  and 
Counselors  in  Patent  Causes^ 

25  Grant  Place,  'Washingrton,  D.  O. 

Established  1859.         Patent  Business  ExdnsiYely.    4 


inisceilaneotts. 


National  UnlTerslty  I^a^w  Scliool. 

Prb8»t,  Hon.  ARTHUR  MAC  ARTHUR, 
Late  AflBociate  Justice  Supreme  Court  District  of  Columbia 
LECTURERS: 
Hon.  SAM'L  P.  MILLER, 
Associate  Justice  Supreme  Court  U.  8. 
International  Law. 
Hon.  W.  B.  WEBB. 
Federal  Jurisprudence  and  Practice. 
H.  O.  CLAUGHTON,  Esq. 
Common  Law  Pleading,  Evidence,  Equity  Pleading   and 
Practice,  Commercial,  Maritime,  and  Criminal  Law. 
JAMES  SCHOULER,  Esq. 
Bailments  and  Domestic  Relations. 
EUGENE  CARUSI,  Esq. 
Real  and  Personal  Property,  Contracts,  Negotiable  Instru- 
ments, 

CHAS.  S.  WHITMAN*  Esq. 
Patent  Law  and  Practice. 
JUDGES  OF  THE  MOOT  COURT: 
EUGENE  CARUSI,  Esq.,      I  CHAS.  8.  WHITMAN,  Esq., 
Law  and  Equity  Cases.        ]  Patent  Cases. 

School  opens  Oct.  3, 1887.  For  information,  address  C.  W. 
BushneU,  Treas.,  or  E.  D.  Carusi,  Sec.,  1006  F  st.  n.  w.,  Wash- 
ington, D.C.  87 

NEW  TYPE,  NEW  PRESSES 

AND 

Careful  Supervision 

The  law  Reporter 
Printing  and  Publishing 

HOUSE, 
No.  503  E  Street  N.  W. 

Telephone  249-6. 


W.   F.   ROBERTS,  Superintendent. 


ANSON  H.  XAYI.OR9 

Commissioner  of   Deeds>  Notary    Pabllo    and 
U.  S.  Commissioner, 

1224  F  St  N.  W.  Washington,  D.  0. 

Attorney  for  MercaJitile  Oollectingr  Agrency . 


BUNDY'S   JUSTICE, 

f4  per  vol.    For  sale  at  the  Wa8hinfl:ton  Law  Reporter  Office. 
A*  Manual  of  the  Laws  of  the  District  of  Oolumbia,  flx>m 
its  organization,  with  notes  of  decisions  and  references,  by 

CHARL^   a  BUNDY, 

Commissioner  of  Deeds  for  all  the  States  and  Territories, 

NOTABT  PUBLIC,  U.  8.  OOMIOSSIONBB  AND  JUSTIOB  OF  THB  PBAOB 

458  U.  Ave.       (Opp.  City  Hall)      Washington,  D.  C. 

4^  All  papers  for  record  or  use  in  other  States  should  be 
acknowledged  before  a  Commissioner  of  Deeds  in  this  District 
before  being  sent.  88 
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Vataable  Law  Books, 


IN 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2, 8,  4,  5,  1867 

to  1872. 
Abbotf  s  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Ck>ntracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  8, 1874,  bound ;  vol.  4,  unbonnd. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Keports,  new  series,  vol. 

n,  1876. 
Atkins'  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,-  2,  3,  4,  5,  6,  7. 

Barbour  on  Set-ofif. 

Blssett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenri^e  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice — ^latest. 

Burge  on  Suretyship. 

Chittv's  English  Digest 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1865. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightiy,  1789  to  1857, 

1857  to  1865,  1857  to  1869,  DupUcate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questiofls  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1857. 

Qilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf's  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Lrish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronaox,  18601 

Landlord  and  Tenant  (Sloane),  1878. 

Laws  1859-^. 

Law   Reports  (English),  vols.  1  to  16,  inclusive, 

1867-69. 
Law  of  Nations,  Vattel. 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


>nff  on  Sa 
Louisiana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-ofif. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  6th  ed 

Orphan's  Court  Manual 
Oldham  &  White's  Digest^  1  vol. 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  voeL  1,  2,  3. 

Penal  Code  1857,  Duplicates. 

Penal  Code  of  1857  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Rav's  Medical  Jurisprudence  of  Insanity,  1853L 

Roberts  on  Wills,  vols.  1,  2. 

Ropetr  on  Wills. 

Seaton's  Decisions  in  Equity. 
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Liability  of  Hosts  to  the  Stransrer  within 
theb:  Gfktee. 

The  case  of  Tolbansen  vs,  Davies,  57  Law  J. 
Rep.  Q.  B.,  363,  reported  in  the  July  number  of 
the  Law  Journal  Reports,  is  interesting  not  so 
much  for  the  law  it  lays  down,  which  appears 
to  be  tolerably  clear  and  simple,  as  for  its  sub- 
ject matter,  dear  to  every  Englishman's  heart 
— that  is,  horses,  their  ways  and  habits.  No 
reader,  however  recluse  and  practically  igno- 
rant of  the  subject,  but  gladly  will  take  the 
Jroffered  hand  of  Mr.  Justice  Smith,  with  Mr. 
nstioe  Matthew  concurring,  as  he  guides  us  to 
the  Cheshire  farmstead  where  took  place  the 
events  so  racily  described  that  no  man  who  has 
ever  left  London  will  not  recoenize  them  as 
true  to  nature,  and  with  such  aptness  and  com- 
mon sense  fitted  to  the  law  that  it  requires  a 
captious  lawyer  to  pick  holes  in  the  process. 
A  want  has  been  recently  felt  in  the  organiza- 
tion of  the  trial  of  actions  which,  singul^rlv 
enough,  appears  to  have  been  overlooked  both 
by  the  oar  and  the  solicitors  who  recently  re- 
ported on  this  topic  in  conference— namely, 
that  the  princii>al  reddendo  singula  singulis 
should  be  applied  to  judges  and  causes,  and 
each  cause  tried  before  the  judge  who  knows 
most  of  the  subject.  Without  confessing  too 
much  sympathy  for  this  feeling,  it  may  be 
allowed  that  when  by  rare  accident  the  judge 
and  his  subject  are  congenial  the  judgment  is 
all  the  better  reading. 

The  action  in  question  arose  out  of  an  after- 
noon call  made  by  Mrs.  Tolhausen  on  her  friend 
Mrs.  Davies  at  her  husband's  farmhouse.    Mrs. 
Daviee  was  not  at  home  in  the  actual,  not  the 
conventional  sense,  and  Mrs.  Tolhausen,  who 
reaUy  wished  to  see  her,  took  a  seat  to  await 
her  return.    Suddenly  the  maidservant,  who 
remained  in  the  room  to  make  company,  and 
who  had  either  been  looking  out  of  the  window 
or  beard  an  unusual  noise,  shouted  out  that 
some  one's  horse  and  cart  were  galloping  up  the 
road.     Anything  to  relieve  the  monotony  of 
waiting  was  welcome,  and  the  visitor  ran  out 
of  the  back  door  in  the  direction  of  the  noise, 
through  the  farmyard  and  down  the  road  from 
the  fiurmhouse,  where  she  was  unfortunately 
knocked  down  by  her  host's  horse  and  cart  on 
a  headlong  course  to  his  stable.    This  was  an 
act  requinng  explanation  as  to  the  part  of  the 
horse,  which  was  partly  supplied  by  the  fkct 
that  the  carter,  after  unloadmg  a  load  of  dung 
not  tar  from  home,  had  thrown  his  fork  into 
the  cart  and  uttered  what  Mr.  Justice  Smi^ 
calls  the  vernacular  "Gee-up"  and  so  stiu*ted  the 
horse.    In  the  County  Court  a  verdict  for  £300 
damages  was  given  in  fkvor  of  Mrs.  Tolhausen. 
Bvei^  respect  was  shown  by  the  learned  Judges 
to  thiiB  verdict  so  &r  as  it  could  be  consiaerea  a 


question  of  flEict,  but  did  not  prevent  the 
question  being  decided  whether  there  was  any 
evidence  of  negligence  or  liability  disclosed  by 
the  facts.  On  the  first  point  Mr.  Justice  Smith 
lays  down  that,  "If  the  plaintiflfs  case  had  rested 
solely  upon  alleged  negligence  in  not  having 
the  horse  in  the  dung-cart  led  by  a  boy,  coupled 
with  the  throwing  in  of  the  fork  and  the  use  to 
the  horse  of  the  common  vernacular  *  Qee-up,' 
I  should  have  hesitated  before  I  held  that  there 
was  any  evidence  of  any  want  of  due  care  on 
the  defendant's  servant's  part,  for  it  is  common 
knowledg^e  to  any  one  who  knows  anything  of 
agricultural  affairs  that  such  is  the  universal 
and  ordinarily  accepted  way  of  conducting  such 
matters;  and  the  mere  fact  that  a  horse  did 
what  hundreds,  I  may  say  thousands,  of  others 
almost  daily  at  certain  periods  of  the  year  do 
under  similar  circumstances,  would  not  in  my 
judgment  lead  me  to  the  conclusion  that  the 
defendant's  servant  had  been  guilty  of  any  omis- 
sion of  due  care.  Everyone  will  agree  that 
throwing  in  the  fork  and  encouraging  the  horse 
is  a  very  natural  way  of  starting  him  nome,  and 
if  he  had  been  an  ordinary  cart-horse  no  carter 
would  have  expected  him  to  run  away ;  but  the 
horse  was  admitted  by  his  master  to  be  more 
than  a  cart-horse,  and  to  be  part  van-horse 
with  a  little  blood  in  him.  On  the  strength  of 
this  fact  Mr.  Justice  Smith  did  not  see  his  way 
to  say  that  there  was  absolutely  no  evidence  of 
negligence,  as  a  horse  of  that  character  hardly 
required  to  be  encouraged  to  start  home  with 
an  empty  carL  in  spite  of  the  lamb-like  nature 
attributed  to  him  by  his  master.  The  choice 
made  by  the  learned  iudge  in  fevor  of  deciding 
the  question  of  liability  makes  the  decision  the 
more  important  He  first  accepts  the  view  of 
Tebbutt  vs.  The  Bristol  and  Exeter  Railway 
Company,  40  Law  J.  Rep.,  Q.  B.,  78,  that  the 
master  would  be  responsible  for  the  act  if  he 
would  be  responsible  if  he  had  done  the 
act  himseli^  but  points  out  that  the  defendant 
could  not  reasonably  expect  that  the  injured 
lady  would  be  visiting  his  wife.  This  seems  a 
weak  point  in  the  jud^s  reasoning.  No  doubt 
he  would  not  expect  Mrs.  Tolhausen  in  particu- 
lar to  be  calling  on  his  wife  at  that  moment,  but 
the  hour  between  four  and  five  is  a  very  likely 
time  for  visits  to  be  made,  especially  when  the 
prospect  often  includes  the  freshest  of  cream. 
Farmers'  wives  do  not  have  days  *at  home,'  but 
the  liability  of  the  husband  could  hardly  depend 
on  the  question  whether  the  guest  was  injured 
on  a  day  when  his  wife  received  or  not.  The 
ground  taken  is  hardly  improved  by  the  asser- 
tion of  the  absolute  nAt  of  the  proprietor  to 
leave  his  horse  unattended  on  his  own  land,  and 
the  distinction  is  fine  that  if  this  very  horse, 
started  in  this  very  way,  had  run  over  Mrs. 
Tolhausen  on  the  high  road  while  she  was  goine 
to  pay  her  visit  at  the  farmhouse  she  would 
have  been  compensated,  while  as  she  was 
actually  visiting  inside  the  gate  she  is  not 
entitled  to  recover." 

The  reasons  given  by  the  County  Court  Judge 
for  his  finding  are  not  reported  neither  is  it 
shown  why  the  conduct  of  Mrs.  Tolhausen  her- 
self was  not  a  sufficient  answer  to  the  action. 
Her  place  as  visitor  was  in  the  parlor,  not  in 
the  yard  and  she  went  out  to  go  by  the  front 
door.    If  out  of  curiosity  or  panic,  hearing  the 
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horse  come  gallopinff  along,  she  ran  out  through 
the  yard  into  the  dnve,  dia  she  not  rather  run 
against  the  horse  than  it  a^nst  her?  More- 
over, there  is  the  general  principle  against  the 
plaintiff  laid  down  and  binding  in  Southcote  vs. 
Stanley,  25  Law  J.  Rep.  Exch.,  339,  in  which  the 
Court  of  Exchequer,  consisting  of  Chief  Baron 
Pollock  and  Barons  Alderson  and  Bramwell, 
lav  down  that  the  guest  is  like  one  of  the  family 
of  the  host,  who  is  not  responsible  for  accidents 
through  negligence  of  himself  or  his  servants 
towards  the  guest  in  any  case  unless  he  does 
something  in  the  nature  of  setting  a  trap.  Chief 
Baron  Pollock  forcibly  asks  whether  the  host 
is  to  pay  for  a  silk  dress  spoilt  through  a  clumsy 
footman  upsetting  the  soup.  Either  of  these 
grounds  would  have  appeared  much  safer,  but 
now-a-d^ys  the  principles  of  liability  for  negli- 
gence have  become  somewhat  vague  even  in  the 
highest  places  of  the  law. — The  Law  JournaL 

MARYLAND  COURT  OF  APPEALS. 

BARTLETT  iw.  CHRISTHILF. 
Decided  June  13;  1888. 

1.  Statementa  made  ift  any  of  the  pleadings  or  proceedings 
in  a  cause  before  a  court  having  Jorisdiotion  of  the  subject 
are  abeolotely  privileged,  even  though  made  maliciously 
andfUsely. 

2.  A  receiver  in  a  chancery  suit  filed  a  petition  containing 
flidse  and  malicious  charges  against  his  oo-reoeiver.  In  a 
suit  for  slander  by  the  co-receiver  it  is  held  that  an  action 
will  not  lie. 

3.  A  malicious  abuse  of  legal  process  consists  in  the  mali- 
cious misuse  or  minpplicatlon  of  that  process  to  accom- 
plish some  purpose  not  warranted  or  commanded  by  the 
writ,  and  may  consist  either  of  the  arrest  of  the  person  or 
the  seizure  of  property,  but  not  of  an  ix^nry  to  business  or 


4.  A  declaration  charged  the  defendant  with  malicious  abuse 
of  legal  process  in  filing  a  slanderous  petition  against  the 
plaintiir  and  with  procuring  an  order  thereon.  As  this 
order  was  not  executed  in  an  illegal  manner  the  action 
will  not  lie.  The  wrongful  manner  of  obtaining  the  order 
is  not  actionable. 

Appeal  ftrom  the  Superior  Court  of  Baltimore 
CHy. 

McShbbbt,  J.— In  a  proceeding  instituted  in 
the  Circuit  Court  of  Baltimore  City  by  John  D. 
Muir,  plaintiff,  against  William  P.  Whiting  and 
J.  Kemp  Bartlett,  Jr.,  defendants,  the  said  Bart- 
lett  ana  one  Christhilf,  the  appellee,  were  ap- 
pointed receivers.  Some  weeks  thereafter 
Christhilf  filed  a  petition  in  that  case,  alleging, 
in  substance,  that  Bartlett  was  unlawAilly  ana 
wrongflilly  withholding  a  portion  of  the  assets 
from  the  receivers;  that  he  was  obstructing  the 
collection  of  the  assets  of  the  firm;  acting  in 
contempt  of  the  authority  of  the  Circuit  Court; 
and  that  he  had  embezzled  some  of  the  money 
belonging,  to  the  trust.  Upon  this  petition  an 
order  was  passed  requiring  Bartlett  to  show 
cause  why  he  should  not  be  attached  for  con- 
tempt and  removed  fh)m  his  office  of  receiver. 
Bartlett  answered  the  petition,  but,  before  any 
hearing  was  had  upon  it,  the  case  of  Muir 
against  Whiting  &  Co.  was  settled,  and  dis- 
missed by  orderof  Muir,  the  plaintiff,  and  Whit- 
ing and  Bartlett,  the  defendants.  Thereupon 
Bartlett  instituted  suit  against  Christhilf,  in  the 


Superior  Court  of  Baltimore  City  for  an  alleged 
libel,  and  a  malicious  abuse  of  the  prooees  of  the 
Court  The  declaration  contains  two. counts. 
The  first  avers  that  the  statements  of  the  peti- 
tion filed  by  Christhilf  were  libelous  because 
they  ftdsely  and  maliciously  imputed  to  Bartlett 
a  neglect  of  his  duty  as  receiver,  alleging  that 
he  was  guilty  of  a  contempt  for  the  Court  which 
had  appointed  him  to  his  position,  and  charged 
that  he  (Bartlett)  had  committed  the  crime  of 
embezzlement  in  regard  to  moneys  intrusted 
into  his  hands  through  the  order  of  the  Court 
The  second  count,  for  an  alleged  malicious 
abuse  of  the  process  of  the  Court,  will  be  stated 
later  on  in  this  opinion. 

It  is  insisted  that  the  appellee  is  not  liable  to 
be  sued,  in  an  action  for  libel,  on  account  of 
anything  stated  by  him  in  the  petition  alluded 
to,  because  it  is  claimed  that  the  statements 
alleged  to  be  libelous  are  privileged.  We  have 
had  before  us  this  term  cases  involving  the 
privilege  of  counsel  and  of  witnesses,  and  m  tlie 
opinions  delivered  in  those  cases  the  authorities 
upon  the  subject  of  privilege  have  been  fhlly 
reviewed.  The  case  now  before  us,  as  fkr  as  the 
first  count  of  the  declaration  \b  concerned,  is  of 
a  kindred  character,  and  must,  therefore,  be 
governed  by  the  view  of  the  law  adopted  by  a 
minority  of  this  Court  in  those  cases.  It  is 
stated  in  a  work  of  high  authority  that  *'  an  ac- 
tion for  defiunation  will  not  lie  for  anything 
sworn  or  stated  in  the  course  of  a  Judicial  pro- 
ceeding before  a  court  of  competent  Jurisdio- 
tion,  such  as  de&matory  bills  or  proceedings 
filed  in  chancery  or  in  the  ecclesiastical  courte, 
or  affidavits  containing  fidse  and  scandalous 
assertions  against  others.    Therefore,  if  a  man 

goes  before  a  justice  of  the  peace  and  ex- 
ibits  artidee  against  the  plaintiff,  containing 
divers  fiilse  ana  scandalous  charges  concern- 
ing him,  the  plaintifif  cannot  have  an  action 
for  a  libel  in  respect  of  any  matter  contained  in 
such  articles;  for  the  party  preferring  them  has 
pursued  the  ordinary  course  of  justice  in  such  a 
case;  and,  if  actions  should  be  permitted  in  such 
cases,  those  who  have  just  cause  for  complaint 
would  not  dare  to  complain,  for  fear  of  infinite 
vexation.  There  is  a  large  collection  of  cases 
where  parties  have  fW>m  time  to  time  attempted 
to  get  damages  for  slanderous  and  malidous 
chB^ges  contained  in  affidavits  made  in  the 
course  of  a  judicial  proceeding,  but  in  no  one 
instance  has  the  action  been  held  to  be  main- 
tainable; but  the  libeler  may  be  punished,  and 
the  abuse  repressed,  by  a  prosecution  for  per- 
jury, the  result  of  which  is  to  make  the  libeler 
infamous  if  he  is  convicted."  (2  Add.  Torts, 
Wood's  Ed.,  sec.  1092.)  In  Odgers,  Sland.  & 
Lib.  side  page.  193,  it  is  stated  that  every  affida- 
vit sworn  in  tne  course  of  a  judicial  proceeding 
before  a  court  of  competent  jurisdiction  is  abso- 
lutely privileged,  and  no  action  lies  therefor, 
however  false  and  malicious  may  be  the  state- 
ment therein.  The  only  exception  is  where  an 
affidavit  is  sworn  recklessly  and  maliciously 
before  a  court  that  has  no  jurisdiction  in  the 
matter^and  no  power  to  entertain  the  prooeed- 
inffs.  The  Court  will  order  scandalous  matter 
to  DC  expugned,  but  even  for  such  matter  no 
action  will  lie.  Kidder  vs.  Parkhurst,  3  Allen, 
396,  was  an  action  for  a  libel  on  the  plaintiff  in  a 
complaint  made  by  the  defendant  against  her 
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for  peijary.    The  complaint  was  made  to  the 
grand  jnry.     The  CJourt  says:  "It  (the  com- 

Slaint)  therefore  appears  to  have  l>een  made  hi 
le  regolar  course  of  justice,  and  the  decisions, 
ancient  and  modem,  are  uniform  that  no  pro- 
ceeding in  a  resnilar  course  of  justice  is  to  be 
deemea  an  actionable  libel."  In  Seaman  vs. 
Netherclift^  1  C.  P.  Div.,  540,  Lord  Coleridge, 
C.  J.,  said:  "Now,  a  long  course  of  authorities, 
of  whi<^.  perhaps,  the  best  known,  as  the  most 
remarkaole,  is  the  case  of  Astley  va,  Younge,  2 
Burrows,  807,  has  decided  that  no  action  of  slaji- 
der  can  be  brought  for  any  statement  made  by 
the  parties  either  in  thepleadinp^  or  during  the 
conauct  of  the  case.  The  law  is  so  stated  very 
clearly  by  Lord  Eldon  in  Johnson  m,  Evans,  3 
Esp..  32.  It  is  so  stated,  also,  not,  indeed,  with 
absolute  certainty,  in  a  note  to  the  well  Iniown 
case  of  Hodgson  t».  Scarlett,  1  Barn.  &  Aid., 
232,  the  author  of  which  note  we  learn  from 
Baron  Alderson,  in  Gibbs  vs.  Pike,  9  Mees.  & 
W.^  368,  to  have  been  Mr.  Justice  Holroyd  him- 
self. But  I  conceive  the  law  on  this  point  to  be 
now  <}uite  certain,  although  most  men  of  any 
experience  in  the  profession  must  have  seen 
many  instances  in  which  judicial  proceedings 
have  been  made  by  parties  to  them  to  serve  the 
ends  of  private  malignity."  In  Henderson  vs, 
Broomheadf  4  HurL  &  N.,  577,  Crompton,  J., 
laid  it  down  that  "  no  action  will  lie  for  words 
spoken  or  written  in  the  course  of  any  judicial 
proceeding.'*  And,  again:  **  The  rule  is  inflexi- 
ble that  no  action  wifi  lie  for  words  spoken  or 
written  in  the  course  of  giving  evidence." 
Where  the  cause  of  action  against  a  defendant 
was  that  he  falsely  and  maliciously,  and  without 
any  reasonable  cause,  went  before  a  commis- 
sioner for  taking  oaths  in  the  Court  of  Chancery, 
and  swore  out  an  affidavit  stating  of  the  plain- 
tiff^ in  his  character  of  an  auctioneer,  that  he 
conducted  his  business  fraudulently  and  im- 
properly, and  that  he  was  not,  in  the  deponent's 
opinion,  a  fit  and  proper  person  to  be  intrusted 
with  the  sale  of  certain  property  then  the  sub- 
ject of  a  suit  in  the  Court  of  Chancery,  and  the 
Court  upon  the  evidence  before  it,  decided  that 
the  plaintiff  was  not  a  fit  and  proper  person  to 
conauct  the  sale,  it  was  held  that  the  affidavit, 
being  made  in  tne  course  of  a  judicial  proceed- 
ing, could  form  no  ground  of  action.  (Hevis  vs. 
Smith,  18  C.  B.,  126,  25  Law  J.  C.  P.,  196;  see, 
also,  Astley  vs.  Younge,  2  Burrows,  807;  Townsh. 
Sland.  &  Lib.,  sec  221.)  These  authorities,  and 
others  which  might  be  cited,  hold  that  state- 
ments made  in  any  of  the  pleadings  or  proceed- 
ings in  a  cause  before  a  court  having  jurisdiction 
of  the  subject  are  absolutely  privfl^ed,  even 
though  made  maliciously  and  falsely.  This 
privilege,  protecting  against  a  suit  for  libel  or 
slandei^  is  founded  upon  what  would  seem  to  be 
a  souno  public  policy,  which,  looks  to  the  free 
and  unfettered  administration  of  justice,  though, 
as  an  incidental  result,  it  may,  in  some  In- 
stances, afford  an  immunity  to  the  evil  disposed 
and  malignant  slanderer. 

While  the  appellant  was  not,  in  the  literal 
sense  of  the  term,  a  party  to  the  case  of  Muir 
V9.  Whiting  &  Co..  he  is  none  the  less  within  the 
reason,  the  spirit  and  the  policy  of  the  rule 
laid  down  and  enforced  by  the  decisions  re- 
ferred to.  In  this  case  it  is  not  material 
whether  the  privilege  invoked  be  considered 


an  absolute  or  a  qualified  one,  because  the  rul- 
ing of  the  court  below  upon  the  first  count  of 
the  narr.  is  correct  in  either  event.  If  the 
privilege  be  an  absolute  one,  no  action  can  be 
maintamed  at  all  for  the  alleged  libelous  words ; 
and  if,  on  the  other  hand,  it  oe  only  a  qualifiea 
privilege — that  is,  a  privilege  protecting  the 
the  party  using  the  words,  provided  the  thing 
written  has  relation  to  the  subject  matter 
undergoing  judicial  investigation — the  action 
cannot  be  sustained,  in  this  case,  for  the  reason 
that  every  averment  of  the  petition  did  have 
a  most  direct  relation  to  the  subject  matter 
brought  before  the  Court  under  that  petition. 
The  concession  made  by  the  demurrer,  that 
these  statements  were  false  and  maliciously 
made,  does  not  render  them  actionable,  if  the 
privilege  be  absolute,  or  if  they  be  within  the 
scoi>e  of  a  qualified  privilege  such  as  has  been 
described.  Now,  both  the  appellant  and  the 
appellee  were  receivers  in  the  case  of  Muir  vs. 
Whiting  &  Co.  It  was  their  duty  to  collect 
the  assets  of  the  firm,  and  to  preserve  them  for 
the  benefit  of  the  trust  If  either  of  them  be- 
came derelict  in  his  duty  it  was  plainly  incum- 
bent upon  the  other  to  bring  that  fact  to  the 
knowledge  of  the  Court,  whose  officers  they 
both  were.  The  proper  and  the  only  mode  to 
do  this  was  by  petition  filed  in  the  case,  and 
addressed  to  the  Court  This  the  appellee  did. 
His  act  was,  therefore,  in  the  due,  ordinary  and 
regular  course  of  justice.  It  was  strictly  within 
the  line  of  a  proper  proceeding  before  a  tri- 
bunal having  jursidiction  of  the  subject,  and 
having  control  of  its  own  officers.  Even 
though  tiie  words  used  in  the  petition  are 
libelous,  we  think,  with  Mr.  Addison,  that, 
under  such  circumstances,  no  case  can  be 
found  where  a  recovery  has  been  allowed  in  a 
suit  for  libel  founded  upon  statements  contained 
in  such  a  proceeding.  And  the  reason  is  ob- 
vious. To  allow  such  suits  to  prevail  would 
most  effectually  deter  every  one  from  present- 
ing a  well  founded  complaint,  for  fear  of  being 
pursued  with  "infinite  vexation."  It  is  bettei\ 
therefore,  where  the  statements  are  false,  and 
knowingly  false,  to  leave  the  y&rty  injured  to 
the  redress  whicn  the  criminal  courts  may  apply, 
than  to  open  the  door  for  the  institution  of  civil 
suits  which  may  be  successfiilly  used  as  an 
efficient  means  to  obstruct  the  fdll  and  fearless 

{)ursuit  and  administration  of  justice.  In  our 
udgement,  there  is  nothing  disclosed  by  the 
first  count  of  the  narr.  to  warrant  a  recovery 
against  the  appellee. 

The  second  count  presents,  however,  a  dif- 
•ferent  question.  It  is  a  count  in  case  for  the 
malicious  abuse  of  the  process  of  the  court; 
and,  after  reciting  that,  **it  became  the  duty  of 
the  said  defendant  not  to  use  the  process  of  the 
said  court  felsely  and  maliciously  to  injure  the 
plaintiff;"  it  avers  that  the  defendant  did  "ma- 
liciously make  use  of  the  process  of  the  said 
the  Circuit  Court  of  Baltimore  City,  by  causing  to 
be  filed  a  petition  in  said  Court,  to  which  he 
made  affidavit,  for  the  purpose  of  having  the 
said  Bartlett  declared  in  contempt  of  Court,  and 
removed  from  his  office  of  receiver,  and  to  dis- 

ruje  him  in  the  eyes  of  the  defendant,  William 
Whiting ;"  and  that  "  the  facts  alleged  in  the 
said  petition  against  the  said  Bartlett,  were 
false,  to  the  knowledge  of  the  said  defendant" 
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It  further  proceeds :  "  By  which  illegal  acta  of 
the  defendant,  the  plaintiff  was  greatly  dam- 
nified and  injured  in  his  feelings,  reputation 
and  business;  and  especially  he  lost  there- 
by the  custom  of  the  following  named  firms, 
to  wit,  (setting  forth  their  names,)  and  lost 
the  commissions  which  would  have  arisen 
from  his  said  office  of  receiver,  and  was 
otherwise  greatly  injured."  This  is  not  a 
count  for  the  malicious  prosecution  of  a 
civil  suit  without  probable  cause.  Such  ac- 
tions have  been  hela  to  lie  '^although,"  as  ob- 
served by  this  Court  in  Clement's  Case,  67  Md., 
462,  **  there  is  some  confiict  as  to  the  cases  em- 
braced within  the  rule."  But  it  was  settled  in 
McNamee  V8,  Minke,  49  Md.,  133,  that  a  suit  for 
the  malicious  prosecution  of  an  act  of  ejectment 
could  not  be  maintained ;  the  Court  observing 
that,  when  it  has  been  attempted  to  hold  a  party 
liable  for  the  prosecution  of  a  civil  proceeding, 
it  has  generally  been  in  cases  where  there  has 
been  an  alleged  malicious  arrest  of  the  person, 
as  in  the  case  of  Turner  va.  Walker,  3  Gul  &  J., 
377,  or  a  groundless  and  malicious  seizure  of  prop- 
erty, or  the  fialse  and  malicious  placing  the  party 
in  bankruptcy,  or  the  like.    The  same  view  was 


akruptcy^ 
taken  in  Mayer  va.  Walker,  64  Pa.  St.,  283.  A 
malicious  abuse  of  legal  process  consists  in  the 
malicious  misuse  or  misapplication  of  that  pro- 
cess to  accomplish  some  purpose  not  warranted 
or  commanded  by  the  writ.  In  brief,  it  is  the 
maliciotis  perversion  of  a  regularly  issued  pro- 
cess, whereby  a  result  not  lawfii^  or  properly 
attainable  under  it  is  secured.  "  Whoever,"  says 
Mr.  Addison,  in  the  second  volume  of  his  work 
on  Torts,  sec.  868,  *' makes  use  of  the  process  of 
the  court  for  some  private  purpose  of  his  own, 
not  warranted  by  tne  exigency  of  the  writ  or 
the  order  of  the  court,  is  answerable  to  an  action 
for  damages  for  an  abuse  of  the  process  of  the 
court"  In  support  of  the  text,  he  refers  to  the 
case  of  Grainger  vs.  Hill,  4  Bing.,  N.  C,  212.  In 
that  case,  the  defendant,  having  instituted  pro- 
ceedings against  the  plaintiff,  caused  a  wnt  to 
issue  against  him,  but  employed  the  officer 
charged  with  the  execution  of  the  writ  to  use  it 
as  a  means  of  compelling  the  plaintiff  to  give 
up  a  ship's  register— an  object  totally  foreign  to 
that  for  which  the  process  actually  issued.  So, 
also,  in  Sommeri?«.  Wilt,  4  Serg.  &  K.,  19,  where, 
under  a  ft,  fa.  on  a  Judgment  on  a  bond  with  a 
penalty,  the  plaintiff  directed  goods  to  be  levied 
on,  and  sold,  to  the  amount  of  the  penalty,  or 
in  double  the  amount  of  the  debt  due  on  it. 
In  Churchill  va.  Siegers,  3  El.  &  Bl.,  929,  Lord 
Campbell,  C.  J.,  said  uiat "  it  would  not  be  credi- 
table to  our  jurisprudence  if  the  debtor  had  no 
remedy  by  an  action  where  his  person  is,  or 
his  goods  nave  been,  taken  in  execution  for  a 
larger  sum  than  remained  due  on  the  judgment ; 
this  havinff  been  done  by  the  creditor  mali- 
ciously, ana  without  reasonable  or  probable 
cause."  And  there  are  instances  in  which  the 
writ,  regularly  and  properly  sued  out,  was 
perverted,  abused,  and  made  an  instrument 
of  oppression.  Either  something  not  warranted 
by  its  terms,  or  something  in  excess  of  that 
which  was  warranted,  was  done  under  it.  It 
would,  indeed,  be  a  serious  reproach  to  the  law, 
if,  in  such  cases,  it  afforded  no  remedy  or  re- 
dress to  the  injured  party.  The  denial  of  a 
remedy  in  such  cases,  upc^n  the  ground  that  the  \ 


law  was  incapable  of  affording  redress,  would 
be  a  most  serious  reflection  upon  the  remedial 
efficacy  of  any  system  of  jurisprudence.  It 
would  proclaim  to  the  evil  disposed  an  unre- 
strictea  license  to  vex,  harass  and  injure,  with- 
out accountability,  even  though  their  victims 
should  be  thereby  utterly  ruined  in  their  cir- 
cumstances. 

But  the  case  before  us  does  not  come  within 
the  principles  announced  in  the  decisions  we 
have  cited.  There  is  nothing  on  the  fkce  of  the 
declaration  to  show  that  the  order  of  the  Cir- 
cuit Court  was,  after  having  been  issued,  mis- 
used in  any  way.  It  was  served  upon  the  appel- 
lant as  its  terms  directed.  He  was  not  arrested, 
and  his  property  was  not  seized,  under  it  It  is 
true  tlsat  the  count  avers  that  tiie  appellee  did 
maliciously  make  use  of  the  process  of  the  Court 
by  causing  to  be  filed  a  petition  for  the  purposeof 
having  the  api>ellant  declared  in  contempt,  etc. ; 
but  these  averments  relate  to  acts  done  with  a 
view  to  the  procuring  of  the  order,  and  not  to  any- 
thing done  under  or  in  pretended  pursuance  of 
the  order.  The  allegations  of  the  count  impeaeh 
the  good  faith  of  the  proceedings  which  culmi- 
nated in  the  order.  They  do  not  show  any  abase 
of  the  order  when  issued.  If  the  order  was  pro- 
cured maliciously,  Msely,  and  without  proba- 
ble cause,  that  circumstance  would  ftimish  no 
ground  for  holdine  that  the  r^ular  and  proper 
service  of  the  order  amounted  to  a  malicious 
abuse  of  the  process  of  the  Court  The  manner 
of  obtaining  the  order  is  quite  a  different  thinff 
ftrom  the  manner  of  executing  it  when  obtained 
Or,  in  the  language  of  Bosanquet,  J.,  in  Grain- 
ger va.  Hill :  ''The  action  is  not  for  maliciously 
putting  process  in  force,  but  for  malicionsly 
abusine  tne  process  of  the  Court"  All  the  cases 
upon  t£is  subject  depend  either  upon  the  arrest 
of  the  person,  or  the  seizure  of  nis  property ; 
and  we  have  been  referred  to  none  where  tnis 
action  was  sustained  for  an  injury  to  the  plain- 
tiff's business  or  good  name.  Any  unfounded 
suit  may  result  in  such  ii^ury ;  but  it  will  hardly 
be  seriously  6ontended  that  where  there  has 
been  no  wrongflil  deprivation  of  liberty,  or  no 
illegal  seizure  of  property,  that  each  unfounded 
suit  is  to  be  treated  as  sucn  an  abuse  of  the  pro- 
cess of  the  law  as  will  sustain  an  action  against 
the  one  who  instituted  it  At  all  events,  we  are 
not  prepared  to  establish  such  a  doctrine,  in 
the  absence  of  all  authority  to  sanction  i^  and 
in  view  of  the  vexatious  and  multiplied  htiga- 
tion  to  which  it  would  inevitably  lead.  We  find 
nothing  in  this  declaration  whicm  indicates  that 
the  process  of  the  Circuit  Court  was  maliciously 
abused,  or  abused  at  all,  in  its  service,  or  that 
the  appellant  was  wrongftilly  arrested,  or  that 
his  property  was  illegally  seized,  under  it.  It 
follows,  therefore,  that  the  ruling  of  the  Court 
on  the  demurrer  to  this  count  was  also  correct, 
and  that  its  judgment  must  be  affirmed. 

Judgment  affirmed. — Maryland  Law  JaurfuiL 


In  trover  by  chattel  mortgagee  for  wrona^ftil 
sale  of  property  in  parcels  under  execntion. 
amount  of  recovery  islimited  to  amount  onpaia 
upon  mortgage  for  principal  and  interest,  not 
exceeding  the  value  ofproperty  sold.  Ctenong 
va.  Green  (Mich.),  16  West  Rep.,  229. 
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UNITED  STATES  CIRCUIT  COURT. 

WESTERN   DISTRICT  OP  NORTH   CAROLINA. 

FISHER 

CRESCENT  INSURANCE  COMPANY. 

A  oovenant  in  an  application  for  insurance,  after  sfeating  the 
circnmstances  and  value  of  the  property  to  be  insured,  re- 
cited ''that  the  foregoing  is  a  just,  true  and  fbll  exposition 
of  an  the  &ct8  and  circumstances  in  regard  to  the  condi- 
tion, situation  and  value  of  the  property  to  be  insured,  so 
&r  as  the  same  are  known  to  the  applicant ;  and  the  same 
is  hereby  made  a  condition  of  the  insurance,  and  a  war- 
ranty on  the  part  of  the  insured."  Held  that,  in  the  ab- 
sence of  firaud  or  gross  negligence,  the  insurance  comp«uiy 
was  not  relieved  from  the  contract  of  insurance  by  incor- 
rect representations. 

On  motion  for  a  new  triaL 

H.  C.  JONB3  and  0.  M.  Jordan,  for  plaintiff. 

BuRWELL  &  Walker  and  F.  I.  Osborn,  for 
Defendant. 

DiCKf  J. — ^In  considering  this  motion  for  a  new 
trial  we  are  called  npon  to  constrae  the  cove- 
nant and  agreement  of  the  plaintiff  contained 
in  the  following  clause  of  his  application  for  in- 
surance: 

''And  the  said  applicant  hereby  covenants  and 
agrees^  to  and  witn  the  said  company,  that  the 
foregoing  is  a  Jnst,  true,  and  fiill  exposition  of 
an  the  fkcts  and  ciroamstances  in  regard  to  the 
condition,  situation,  and  value  of  the  property 
to  be  insured,  so  fkr  as  the  same  are  known  to 
the  applicant ;  and  the  same  is  hereby  made  a 
conditfon  of  the  insurance,  and  a  warranty  on 
the  part  of  the  insured. 

This  clause  was  prepared  by  the  experienced 
and  skiUftil  agents  of  the  company,  and  was 
printed  in  the  form  of  application  used  in  its 
g^eneral  business;  and  in  construction  the  words 
thus  carefVilly  and  purposely  employed  must  be 
taken  most  strongly  against  the  party  who 
formed  and  Aimished  the  instrument  to  the  ap- 
plicant. If  this  clause  was  intended  by  the  com- 
pany to  be  a  strict  warranty,  then  the  words, 
'*80  fttr  as  the  same  are  known  to  the  applicant" 
are  unnecessary,  and  are  well  calculated  to  mis- 
lead inezi>erienced  and  confiding  applicants, 
who  listen  to  and  rely  upon  the  urgent  and 
plausible  statements  and  suggestions  of  eager 
and  expert  agents.  As  both  parties  to  this  con- 
tract of  insurance  were  required  by  law  to  act 
with  entire  candor,  fairness  and  honesty,  we 
may  well  presume  that  they  ftiUy  understood 
words  employed  by  them  m  their  usual  and 
ordinary^  meaning,  and  intended  to  deal  in  good 
fidth  with  each  other,  and  did  not  contemplate 
technical  objections  and  niceties  not  distinctly 
exi>ree8ed  or  necessarily  implied  in  the  terms  of 
their  contract.  It  certainly  could  not  have  been 
tiie  pnipoee  of  the  company  to  impose  ujpon  the 
plaintiff  the  strict  obligations  of  warranfy  when 
he  was  only  required  to  make  "just,  true,  and 
ftdl  expoeddonof  all  the  fiactsand  circumstances 
in  r^^ard  to  the  condition,  situation,  and  value 
of  the  property  to  be  insured,  so  £Eur  as  the  same 
are  known  to  the  applicant"  Such  words  are 
inconsistent  with  an  honest  intention  of  requir- 
ing a  strict  warranty  assuring  ftdl  knowledge 
and  absolute  truth;  and  a  fiilse  construction,  hom- 


ing them  to  constitute  such  an  engagement, 
would  tend  to  impute  to  the  company  a  skillftd 
and  technical  artifice  devised  for  the  purpose  of 
deception  and  firaud. 

The  defendant,  in  its  answer  in  this  case, 
made  no  direct  charge  of  firaud  against  the 
plaintiff,  and  there  was  no  evidence  of  any 
firaudulent  purpose,  and  we  have  no  right  to  in- 
fer bad  faith.  He  testified  that  he  acted  in  good 
fkith,  and  with  an  honest  purpose,  and  availed 
himself  of  what  he  regarded  as  reliable  sources 
of  correct  information,  before  he  made  his  repre- 
sentations as  to  the  quantity  and  value  of  the 
whiskey  which  he  desired  to  insure.  The  opera- 
tions of  his  distillerv  were  suspended  in  Sep- 
tember; his  books  had  been  sent  to  the  col- 
lector of  the  district;  his  whiskey  was  in  a 
bonded  warehouse  of  the  Government,  under 
the  custody  and  the  exclusive  control  of  a  store- 
keeper, in  a  distant  town;  and  he  had  no  right 
to  require  the  presence  of  the  store-keeper  to 
gain  access  to  the  warehouse,  unless  he  was 
ready  and  willing  to  pa^  taxes,  and  remove 
packages.  He  wished  to  msure  the  whiskey  be- 
cause he  was  not  prepared  to  pay  the  taxes,  and 
remove  packages,  and,  in  the  mean  time,  he 
wished  to  guara  against  damage  and  loss  that 
might  happen  by  fire.  He  examined  the  ware- 
house book  in  which  the  law  required  the  store- 
keeper to  keep  an  accurate  Ust  of  the  packages 
and  number  of  gallons  in  the  warehouse,  and 
also  the  amount  at  any  time  withdrawn.  He 
showed  thi9  book  to  the  local  agents  of  the  com- 
pany, who  assisted  him  in  making  a  computa- 
tion of  the  quantity  of  whiskey  in  store.  His 
estimation  of  the  value  of  the  whiskey  was  a 
matter  of  opinion,  founded  upon  the  fact  that 
he  had  maae  ready  sale  by  retail  of  the  same 
quality  of  whiskey  at  the  estimated  value,  and 
it  was  worth  that  price  to  him  at  his  usual  place 
of  business.  What  he  had  made  and  expected 
to  make  by  the  sale  of  the  whiskey,  in  his  ordi- 
nary business,  might  reasonably  have  been  con- 
sidered by  him  as  a  true  value  at  the  time  he 
made  his  application  for  insurance:  Insurance 
Co.  tw.  Vaughan,  92  U.  S.,  616.  For  the  pur- 
pose of  showing  that  the  company  did  not  in- 
tend that  the  estimated  value  of  the  whiskey 
should  be  a  fixed  value,  and  amount  to  a  war- 
ranty, or  be  regarded  in  their  liability  for  any 
loss  that  might  happen,  we  refer  to  the  follow- 
ing clause  in  the  policy: 

"The  cash  value  of  property  destroyed  or 
damaged  by  fire  shall  in  no  case  exceed  what 
would  be  the  cost  to  the  assured,  at  the  time  of 
the  fire,  of  replacing  the  same." 

The  company  seems  to  have  contemplated  and 
provided  lor  a  fiuctuation  in  value  aependent 
upon  the  supply  and  demand  in  the  markets  of 
the  country.  In  this  respect  the  policy  was  an 
open  one,  as  the  cash  value  of  the  whiskey  was 
required  to  be  ascertained  and  determined  at 
the  time  of  any  adjustment  of  loss.  We  may 
well  presume  firom  the  terms  of  the  policy  that 
the  company  well  knew  that  such  kind  of  prop- 
erty could  not  be  accurately  valued— that  the 
estimation  of  value  made  by  the  applicant  was 
mere  matter  of  opinion— ana  that  tne  only  true 
test  of  the  cash  value  of  whiskey  in  pa<^ages 
was  the  price  at  which  similar  whiskey  could 
be  purchc^ed  in  the  markets  of  the  country. 

The  plaintiff  probably  desired  and  expected 
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to  obtain  a  valued  policy  when  he  made  appli- 
cation and  paid  the  premiun  on  his  estimate  of 
value;  but  the  company  was  not  willing  to  ex- 
ecute and  issue  such  a  policy,  although  it  re- 
ceived, without  objection,  the  fall  consideration 
of  such  a  contract.  The  policy  before  us  has 
not  the  essential  elements  of  a  valued  policy. 
In  a  valued  policy,  the  agreement  of  tiie  parties 
fixes  the  value  of  the  subject  insured.  It  not 
only  determines  the  value  of  the  property,  but 
also  the  extent  of  the  loss  that  may  occur,  and 
is  the  settled  basis  of  adjustment  between  the 
parties,  unless  the  valuation  can  be  shown  to  be 
Draudulent  or  erroneously  excessive.  If  the  ex- 
tent of  liability  in  case  of  loss  is  left  undeter- 
mined in  the  policy,  and  is  to  be  ascertained  at 
the  time  of  adjustment  of  loss,  by  some  method 
of  valuation  dependent  upon  evidence  aliunde, 
then  the  policy  is  an  open  one.  Bou telle  m.  In- 
surance Co.,  31  Amer.  Kep..  666.  In  this  policy 
the  company  made  provision  for  determining 
the  value  of  the  property,  and  the  extent  of  its 
liability  in  case  of  loss,  by  fixing,  as  a  standard 
of  value,  the  cash  price  of  similar  whiskey  in 
the  markets  of  the  trade.  This  stipulation  made 
this  policy  an  open  one ;.  and  an  overvaluation 
b^  tne  assured  m  his  application  was  not  mate- 
rial to  the  risk,  and  dia  not  avoid  the  policy,  as 
no  fraud  was  alleged  or  proved.  The  weight  of 
the  testimony  showed  that  the  local  retail  value 
of  the  whiskey  to  the  assured  was  as  stated  by  him 
in  his  application ;  and  the  jury  would  probably 
have  found  that  issue  in  his  favor,  t>ut  for  the 
positive  instructions  of  the  Court  that  they  must 
be  controlled  by  the  testimony  as  to  the  market 
value,  as  that  was  the  value  snpulated  for  in  the 
policy  by  the  parties.  The  jury  assessed  the 
value  at  a  higher  rate  than  appears  in  the  record, 
but,  the  Court  being  of  opinion  that  the  value 
assessed  was  greater  than  was  warranted  by  the 
weight  of  the  testimony  as  to  the  market  value, 
the  counsel  of  the  plaintiff  consented  that  the 
verdict  might  be  lessened  to  the  amount  for 
which  judgment  was  rendered. 

Under  such  circumstances  it  seems  illiberal  on 
the  part  of  the  company  to  insist  that  the  find- 
ing of  the  jury  as  to  value  should  avoid  the 
policy.  The  plaintiff  only  engaged,  in  his  ap- 
plication, to  ^ve  the  company  the  benefit  of  his 
best  information  and  opinion  as  to  t^e  value  of 
the  whiskey ;  and  he  would  have  been  able  to 
show  the  correctness  of  his  opinion  as  to  the 
local  value  to  him  in  his  retail  Dusiness,  but  for 
a  clause  in  the  policy,  executed  by  the  company 
after  his  application  was  presented,  which  pre- 
vented the  evidence  on  this  question  from  being 
considered  by  the  jury.  Upon  this  phase  of  the 
case  I  will  not  indulge  in  farther  comment,  but 
proceed  to  construe  the  force  and  effect  of  the 
words  of  warranty,  so  urgently  and  ably  in- 
sisted upon  by  the  defendant's  counsel.  This 
policy  must  be  construed,  like  all  other  con- 
tracts, by  the  well  settled  rules  of  interpretation 
that  are  applied  to  written  instruments.  In  look- 
ing at  the  words  of  the  policy,  and  considering 
all  the  parts  together  in  the  light  of  attendant 
facte  and  circumstances,  well  known  to  the  local 
agents  of  the  company,  we  are  of  opinion  that 
we  may  fairly  infer  that  the  intention  of  the 
parties,  when  they  used  the  express  terms  re- 
stricting the  statement  of  the  applicant  as  to 
the  quantity  and  value  of  the  whiskey  in  the 


warehouse,  to  his  personal  knowledge,  was  to 
aualifV  the  words  of  warranty,  bo  that  they 
should  not  extend  frirther  than  a  warranty  of 
the  honest  belief  of  the  applicant  in  the  truth 
of  his  statements.  Such  statements  were  clearly 
in  the  nature  of  representations — the  mere  ex- 
pression of  an  opinion  founded  upon  knowl- 
edge— derived  fVom  what  the  assured  mieht 
honestly  and  reasonably  have  regarded  as  relia- 
ble sources  of  information ;  and  as  there  was  no 
evidence  of  f¥aud,  gross  negligence,  or  want  of 
good  faith  on  the  part  of  the  plaintiff,  their  in- 
correctness did  not  vitiate  ana  avoid  the  policy 
on  which  this  action  was  brought. 

We  think  that  our  opinion  is  founded  in  reason 
and  justice,  and  is  ftiUy  sustained  by  adjudged 
cases.  Bank  va.  Insurance  Co.,  95  U.  S.,  673; 
Moulor  VB,  Insurance  Co.,  Ill  U.  S.,  335,  4  Sup. 
Ct.  Rep.,  466 ;  Miller  m.  Insurance  Co.,  7  FecL 
Rep.,  649;  Luce  vs.  Insurance  Co.,  19  Myers' 
Fed.  Dec.,  sec  1484. 

Motion  for  new  trial  denied. — Federal  Re- 
porter, 

The   Oountry    Attorney. 

The  country  attorn^  is  a  happy  man,  although 
he  doesn't  know  it  He  lives  m  a  house  in  the 
midst  of  the  village,  for  he  knows  too  much  to 
try  to  "farm  it,"  but  he  has  yard  and  verdure 
enough  about  him  to  afford  him  as  he  aits  at  his 
office  window  ample  contrast  with  the  well  filled 
shelves  of  books  and  papers  which  line  his  walL 

He  has  recently  built  within  the  curtilage  of  his 
dwelling— that  is  to  say,  in  a  front  comer  of  the 
yard  aforesaid— an  office  for  himself^  the  front 
door  of  which  looks  out  on  the  main  street,  and 
the  back  door  of  which  opens  ui>on  the  well  worn 
path  to  the  side  piazza  of  his  house. 

This  paUi  is  not  his  alone.  Somebody  is  ac- 
customed to  trip  down  it  early  in  the  morning 
before  clients  come,  or  in  the  twilight  or  the 
edge  of  the  evening,  to  whose  bright  visits  are 
due  much  of  the  order  and  neatness  with  which 
the  shelves  and  cases  usually,  and  the  new 
blotting  paper  and  fresh  pens  on  the  table  almost 
always,  light  up  this  cosy  room.  The  open  fire- 
place too  is  adorned  with  brasses  that  look  all 
too  bright  for  the  sombre  leather  bindings  and 
fkded  papers  around  the  room. 

This  man  has  an  active  life,  with  many  small 
cases  and  few  large  ones.  He  has  to  take  tarns, 
in  the  intervals  of  student  assistance^  as  his  own 
managing  clerk  and  his  own  copyist,  and  he 
knows  every  point  in  every  case  that  he  has,  or 
ever  has  had,  with  a  certainty  that  woald  dis- 
concert some  of  us. 

He  imagines  sometimes  that  he  would  like  an 
office  in  the  ninth  story,  with  a  steam  elevator, 
large  fees  and  a  general  rush.  He  will  proba- 
bly have  one  some  of  these  days  (when  those 
boys  that  are  playing  in  the  yard  have  grown  up) 
and  he  will  have  the  accompaniments  of  great 
rents,  expensive  staff,  fierce  competition  and  in- 
terviewers about  his  clients'  affairs. 

But  he  will  never  forget  the  days  he  roent  in 
that  leisurely  and  studious  office  unoer  tiie 
trees,  the  short  walk  to  the  town  hall  where  the 
circuit  was  held,  and  the  fishing  rod  and  gun 
that  he  generally  put  into  the  wagon  when  he 
had  to  go  into  the  next  county  on  business.— 
Daily  Register, 
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SUPBEME  COURT  OF  PENNSTLYANIA. 

ELLEN  CAVANAUGH.  Executrix  of  Thomas 
Cavanaugh,  Deceased^  Plaintiff  in  Error. 

GEORGE  WOLF  BUEHLER  and  THOMAS  H. 
ROBINSON. 

Decided  May  21,  1888. 

1.  Where  articles  of  agreement  for  the  sale  and  purchase  of 
land  were  executed  by  A  and  B,  through  a  certain  real  es- 

*  tate  agent,  who  acted  for  both  parties,  and  thereafter  B, 
the  Tendee  in  such  articles,  executed  articles  for  the  sale 
of  the  same  land  to  C,  through  the  same  agent,  and  there- 
alter  certain  sums  received  by  B  flx>m  C  on  account  of  his 
sale  to  the  latter  were  turned  over  by  B  to  said  agent,  Jietdj 
that  the  mere  receipt  of  such  money  by  the  agent  would 
not  constitute  a  payment  by  B  ui>on  his  articles  with  A, 
unleM  it  was  by  some  act  or  agreement,  binding  alike 
upon  B  and  the  agent,  and  through  the  latter  binding 
upon  A,  aj^lied  as  such  payment. 

2.  In  iq>plying  the  principle  of  res  jitdiocUa  the  inquiry  is  not 
always,  perhaps,  as  to  the  identity  of  the  cause  of  action 
but  as  to  the  identity  of  the  matter  in  issue ;  and  the  mat- 
ter in  issue  is  not  what  comes  collaterally  or  incidentally  in 
controversy,  under  the  evidence,  but  what  is  essentially 
and  directly  at  issue  in  the  cause. 

8.  Where,  upon  the  trial  of  an  action,  upon  an  agreement 
for  the  sale  and  purchase  of  land,  for  the  purchase-money 
a  deed  ftom  the  vendor  to  the  vendee,  for  the  land  cov- 
ered by  the  agreement  in  suit  and  also  for  land  covered  by 
another  agreement  between  the  same  parties,  is  introduced 
in  evidence  as  tending  to  show  payment  of  the  purchase- 
money,  such  deed  is  brought  into  the  case  collaterally  only, 
and  hence  the  question  of  its  delivery  is  not  to  be  consid- 
ered as  made  n»  judicata  by  the  Ju'^ment  in  such  action  ; 
nor  is  the  agreement  not  then  in  suit  to  be  considered  as 
so  merged  in  such  deed  as  to  prevent  a  subsequent  separ- 
ate action  thereon  to  recover  the  purchaso-money  called 
Ibr  Uiereby. 

Mr.  Justice  Clark  delivered  the  opinion  of 
the  Court: 

On  January  10,  1867,  Buehler  and  Robinson, 
through  their  attorney  in  fact,  Russell,  by  articles 
of  agnreement,  sold  to  Cavanaugh  lot  No.  2657,  in 
the  city  of  Erie,  for  the  consideration  of  |1,250, 
and,  on  March  5  thereafter,  the  adjoining  east- 
em  half  of  lot  No.  2660,  for  the  consideration  of 
$760.  These  sales  were  negotiated  through 
Hayes  A  Keplar,  real  estate  agents,  who  were 
autiiorized  to  receive  and  did  receive  several  in- 
stadlments  of  the  purchase-money.  Cavanaugh 
snbsequentlv  sold  the  same  lots  in  parcels  to 
Hagenv,  Suuivans  and  NunnM±iese  sales  were 
also  effected  through  Haves  &  Keplar,  who  were 
authorized  by  Cavanaugh  to  receive  and  receipt 
for  the  purchase-money,  and  they  did  receive 
and  receipt  for  the  same  as  it  was  paid  in. 

This  action  of  covenant  is  brought  upon  the 
a^preement  of  January  10, 1867,  to  enforce  pay- 
ment of  the  balance  of  the  purchase-money. 
The  defendant's  contention  is  that  the  purchase- 
money  was  paid  in  ftiU  before  suit  brought,  by 
moneys  conung  into  the  hands  of  Hayes  &  Kep- 
lar from  Hageny,  Sullivans  and  Nunn,  on  their 
several  purchases  from  Cavanaugh;  that  as 
Hayes  &  Keplar  were  not  only  the  agents  of 
Cavanaugh,  but  also  of  Buehler  and  Robinson, 
tiie  money  received  by  them  from  these  various 
sonrces  must  be  treated  as  payments  not  only 


unon  the  agreements  on  which  they  were  prima- 
rily paid,  respectively,  but  also  upon  the  orijg^nal 
purchases  from  Buehler  and  Robmson.    It  £  not 
alleged  that  there  was  any  express  agreement, 
in  aidvance,  to  this  effect,  nor  is  it  seriously  con- 
tended that  this  was  the  effect  of  the  relation 
which  Hayes  &  Keplar  bore  to  the  respective 
parties.    Hayes  &  Keplar,  in  receiving  money 
from  Hageny,  Sullivans  and  Nunn,  acted  as  the 
agents  of  Cavanaugh,  and  the  money  in  their 
I  hands,  thus  received,  was  of  course  the  money 
I  of  Cavanaugh,  until  by  some  act  of  his  or  of 
Hayes  &  Keplar  with  his  consent  it  was  actually 
I  turned  over  to  Buehler  and  Robinson.    Hayes 
I  &  Keplar  were  responsible  to  Cavanaugh  until 
by  his  direction,  they  were  enabled  to,  and  did, 
in  some  way,  assume  responsibility  to  Buehler 
and  Robinson.    But  it  is  contended  that  there 
was  evidence  ftx>m  which  the  Jury  might  infer 
,  that  the  money  coming  into  the  hands  of  Hayes 
&  Keplar,  the  common  agents  of  both,  had  in 
fact  been  so  applied.     The  defendant  alleges, 
that  on  January  2, 1876,  Hageny  paid  to  Cavar 
'  naugh  f333.26  by  check  of  Erie  City  Building  & 
I  Loan  Association  on  the  Humbolt  Safe  Deposit 
j  &  Trust  Co.;  that  the  check  was  indorsed  by 
I  Cavanaugh  and  delivered  to  Hayes  &  Keplar; 
I  that  Cavanaugh  exchanged  city  warrants  for 
the  check,  and  lifted  it,  leaving  in  their  hands 
I  however,  the  fhll  amount  of  the  check.    It  is 
conceded^moreover,  that  on  September  5,  1878; 
Hayes  &  Keplar  had  a  balance  m  their  hands  of 
$497.76,  received  fh>m  Hageny,  Sullivans  and 
Nunn,  or  from  some  of  them,  as  payments  oh 
their  purchases  from  Cavanaugh;  this  sum  is 
I  exclusive  of  1333.25  above  referred  to,  the  receipt 
j  of  which  latter  sum  Hayes  &  Keplar  positively 
I  deny. 

It  is  admitted  that  the  |333.25  was  not  of  it- 

'  self  sufScient  to  pay  Cavanaugh's  debt  to  Bueh- 

I  ler  and  Robinson,  but  that  this  sum  taken  with 

the  amount  which  Hayes  &  Keplar  admit  to 

have  been  in  their  hands,  was  sufficient  and 

more  than  sufficient  for  that  purpose. 

At  the  trial,  the  plaintiffs  by  tneir  flfUi  point 
requested  the  Court  to  instruct  the  jury  as  fol- 
.  lows:  **That  there  is  no  evidence  that  Cava- 
naugh ever  directed  the  application  of  any  pay- 
I  ment  by  Hageny  and  Sullivans  or  others  to  the 
I  Buehler  articles  excepting  those  payments  which 
:  were  actually  so  applied  and  inaorsed  by  Hayes 
^  Keplar  on  said  articles."     The  point  was 
aftened,  and  this  constitutes  the  first  assign- 
ment of  error. 

The  only  portion  of  the  evidence  which  has 
been  referred  to,  or  which  upon  examination  of 
the  whole  case  we  have  been  able  to  find,  bear- 
inp:  or  supposed  to  bear  upon  the  Question 
raised  by  the  answer  to  this  point,  is  the  testi- 
mony of  John  Biggers,  in  relation  to  the  de- 
livery of  the  check  for  |333.26  to  Hayes  &  Kep- 
lar, on  January  2,  1875.  Biggers  testifies,  that 
when  Cavanaugh  had  indorsed  and  was  in  the 
act  of  delivering  this  check,  he  inquired  of  Mr. 
Hayes,  "  Does  una  finish  paying  on  the  Russell 
lot?"  And  that  Mr.  Hayes  replied:  "Yes,  it 
does,"  and  the  parties,  without  more,  separated. 
It  is  contended  that  this  was  an  express  applica- 
tion by  Cavanaugh  of  the  check  to  the  payment 
ofhis  debt  to  Buehler  and  Robinson;  andfUrther, 
that  as  it  was  said  *'  to  finish  pa3rlng  on  the  Rus- 
sell lot,"  it  was  some  evidence  that  the  other 
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moneys  were,  or  were  to  be,  applied  to  the  same 
debt 

But  we  cannot  see  that  the  testimony  of  Big- 
gers  could  have  had  any  reference  to  the  con- 
tract between  Beuhler  and  Robinson  and  Cava- 
naugh.  The  lots,  it  is  true,  were  known,  and 
throughout  the  entire  transaction  appear  to 
have  been  spoken  of,  as  the  ** Russell  lots;''  but 
Biggers  says  that  Cavanaugh  spoke  of  the 
'*  Kussell  lot; "  the  inquiry  was,  **  Does  this  fin- 
ish paying  on  the  Russell  lot?"  Now,  it  is 
clear  that  the  money  was  paid  by  Haffeny  on 
the  Russell  lot,  which  he  had  purshased;  it  was 
in  fbll  of  the  exact  balance  owinff  by  him;  it  did 
finish  paying  for  that  lot;  and  if  the  conversation 
occurred  at  all,  it  related,  we  think,  to  Oava- 
naugh's  contract  with  Hageny.  If  the  question 
and  answer  were  direct^  to  the  Cavanaugh 
lots,  to  which  of  them  did  they  refer?  These 
lote,  although  adjoining,  were  distinct;  they 
were  known  by  different  numbers,  were  pur- 
chased under  separate  contracts,  and  were  to  be 
paid  for  on  different  terms  and  considerations. 
The  money,  which  it  is  alleged  was  thus  applied, 
was  more  than  sufficient  to  pay  for  both,  and  the 
check  could  not,  in  any  proper  sense,  be  said  to 
"finish"  the  contract. 

But  even  if  the  parties  did  refer  to  Cava- 
naugh's  purchase,  there  is  nothing  to  show 
which  one  of  the  two  lots  was  referred  to,  and 
we  cannot  assume,  without  proof,  that  the  ref- 
erence was  to  both  lots  together,  or  to  the  par- 
ticular lot  covered  by  the  contract  in  suit  The 
evidence,  referred  to,  can  have  no  legitimate 
effect  beyond  the  application  of  the  |333.25,  and 
as  to  that  the  learned  Judge,  in  his  general 
charge,  in  the  clearest  and  most  explicit  man- 
ner, instructed  the  jury,  if  they  believed  the 
testimony  of  Biggers,  a  credit  should  be  allowed 
for  that  sum. 

But  even  it  be  assumed  that  Cavanaugh  did 
direct  Hayes  &  Keplar  to  apply  the  money 
in  their  hands  to  the  purchase-money  owing 
Beuhler  and  Robinson,  there  is  not  the  slightest 
evidence  that  they  did  so  apply  it  Hayes  & 
Keplar  were  the  asents  of  Cavanaugh;  in  that 
capacity  they  received  the  money,  and  in  that 
capacity  they  retained  it,  until  in  some  way  it 
was  turned  over  to  Buehler  and  Robinson;  until 
that  was  done,  it  was  subject  to  his  order,  and 
liable  to  attachment  for  his  debt.  It  does  not 
appear  that  Hayes  &  Keplar  paid  the  money  to 
Buehler  and  Robinson,  receipted  it  on  the  con- 
tract, credited  it  to  their  account,  or  in  any  way 
applied  it  to  the  debt  in  suit.  The  mere  fact 
that  they  had  the  money  would  not  constitute 
a  payment  unless  it  was,  by  some  act  or  agree- 
ment binding  alike  upon  Cavanaugh,  and  upon 
Hayes  &  Kepler,  and  through  them  upon  Bueb- 
lar  and  Robinson,  applied  as  such,  and  upon  a 
fiill  examination  of  the  case  we  find  noeviaence 
to  this  effect 

It  is  said,  however,  that  a  deed  in  due  form, 
dated  December  27,  1874,  was  made  firom  Bueh- 
ler and  Robinson  to  Cavanaugh,  for  both  lots,  not 
only  that  described  in  the  agreement  of  March 
5,  1867,  but  also  that  describe  in  the  agreement 
of  January  10, 1867.  Whether  or  not  this  deed 
was  actually  delivered,  was  submitted  as  a 
question  of  fact  to  the  Jury,  and  we  may  infer 
lY-om  the  verdict  that  the  jury  found  that  it  was 
not    The  defendant's  contention  is,  however, 


that  the  delivery  of  the  deed  was  brought  in 
issue  in  the  trial  of  the  action  upon  the  ^ree- 
ment  of  March  5,  1867,  at  No.  199,  May  l^rm, 
1880,  and  that  the  question  of  the  delivery  had 
thereby  passed  in  rem  J%idicatem;  and  that  the 
Court  erred  in  submitting  the  question  to  the 
Jury.  The  defendant  fturuier  contends,  that  as 
the  articles  were  thereby  merged  in  the  convey- 
ance, this  suit  cannot  be  maintained. 

But  it  is  plain  that  the  specific  thing  or  mat- 
ter in  issue,  in  the  trial  of  199  of  May  Term, 
1880.  was  the  payment  of  the  purchase-money^ 
of  the  agreement,  dated  March  5.  1867.  The* 
question  of  the  delivery  of  the  deed  was  not  in 
j  issue  in  that  case,  within  the  meaning  of  the  rule, 
although  the  fiact  was  controverted  at  the  trial; 
the  deed  was  offered  merely  as  evidence  to  es- 
tablish the  particular  manner  which  was  in  is- 
sue.  The  delivery  of  the  deed  was  incidental 
only  to  the  real  issue.  In  applying  the  princi- 
I  pie  of  res  Jvdicata  the  inquiry  is  not  always, 
perhaps,  as  to  the  identity  of  the  cause  of  action, 
but  as  the  identity  of  the  matter  in  issue :  and 
the  matter  in  issue  is  not  what  comes  collater- 
ally or  incidentally  in  controversy,  under  the 
evidence,  but  what  is  essentially  and  directly  in 
issue  in  the  cause.  King  vs.  Chase,  15  N.  H.  15 ; 
Wells,  Res  Adjudica^  167;  Duchesis  of  King- 
ston's Case,  20  How.  St  Tr.,  538. 

The  delivery  of  the  deed  was  prima  fade  evi- 
dence of  the  payment  of  the  purchase-money, 
and  it  was  for  'this  purpose  the  delivery  was 
sought  to  be  established.  But  mere  evidential 
fiBkcts  are  not  usually  held  conclusive ;  they  must 
be  such  as  are  within  the  substance  of  the  issue; 
all  others  are  merely  collateraL  '*  Neither  the 
judgment  of  a  concurrent  nor  exclusive  juris- 
diction is  evidence  of  any  matter  which  came 
collaterally  in  question,  though  within  the  juris- 
diction ;  nor  of  any  matter  to  be  inferred  by  agree- 
ment from  the  Judgment"  Duchess  of  King- 
ston's Case,  supra;  Hibehman  vs,  Dulleban,  4 
Watts,  183. 

Besides,  the  offer  of  the  defendant's  counsel 
shows  that  the  former  trial  was  upon  a  different 
contract :  the  evidence  was  of  payments  specifi- 
cally applied  thereon :  the  testimony  of  Biggers 
was  introduced  to  show  the  payment  of  the 
(333.25,  and  this  sum  if  allowed  was  sufficient  to 
satisfy  the  debt;  evidence  was  introduced,  it  is 
true,  as  to  the  delivery  of  the  deed,  but  it  does 
not  appear,  nor  was  it  offered  to  be  shown  in 
this  case,  upon  what  particular  portion  of  the 
evidence  the  verdict  was  rendered ;  the  deliveiy 
of  the  deed  was,  therefore,  not  essential  to  the 
finding  of  the  former  verdict,  as  the  jury  may 
well  be  supposed  to  have  rendered  their  verdict 
upon  other  and  different  grounds. 

The  delivery  of  the  deed,  as  we  have  said, 
was  prima  fade  evidence  only  of  the  payment 
of  the  purcnase-money :  to  the  extent  to  which 
the  agreement  was  executed,  it  was  meiged  in 
the  deed,  but  if  the  purchase  money  was  actu- 
ally unpaid,  and  otherwise  unsecured,  the  plain- 
tiflr  might  still  recover  it  in  this  form  of  action. 
Byers  vs.  Mullen,  9  Watts,  266 ;  Neil  vs.  Thomp- 
son, 4  Watts,  405. 

We  are  of  opinion  that  the  record  of  the  fbr- 
mer  suit  was  properly  rejected  for  the  purpose 
for  which  it  was  offered.  Nor  do  we  oisoover 
any  error  in  the  Court's  refusing  to  allow  the 
deed  to  be  sent  out  with  the  jury.    What  papers 
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shall  be  ftumished  to  the  Jury  is  largely  in  the 
discretion  of  the  Ck>iirt,  and  we  see  no  abuse  of 
that  discretion  in  this  instance. 
The  Judgment  is  affirmed. 


Nerve  in  lisw. 


If  every   lawyer   should   express   his    hon- 
est opinion  on  the  one  thing  lacking  in  the 
profession  he   would   answer,  nerve.     It   will 
meet  him  at  the  office  with  his   ever   ready 
client  who  wants  a  law  suit,  and  may  not  have 
a  case,  or  the  de&ulter  who  would  skip  out  and 
defhiud  his  creditors  of  their  Just  claim,  or  of 
one  about  to  let  go  his  rights  rather  than  con- 
test them  in  court  or  ofSoe,  in  suits  or  settle- 
ments in  the  business  of  law,  whether  trials  or 
counsel,  nerve  is  the  fine  art  needed.    Within 
the  year  an  able  advocate  has  won  a  will  contest 
reaching  Into  millions,  and  just  as  he  was  about 
to  pick  the  Aruits  of  his  long  and  earnest  effort, 
he  was  set  upon  by  a  couple  of  blackmailers, 
and,  had  he  been  less  nervy  than  he  was,  would  , 
have  been  forced  to  release  a  large  share  of  his 
profits^  when  his  nerve  stood  b^  him  and  he  be- 
came victorious.    In  another  city  a  transaction  j 
reaching  nearly  a  quarter  million  was  let  go  by 
the  unnerving  of  counsel  at  a  point  when  the 
contracts  were  almost  completed,  and  manv 
thousands  of  earnest  money    were   depositeo. 
What  a  test  of  nerve  power  was  this?    As  if 
one  seeing  a  ftactious  horse  tied  to  a  post  and 
fiiRhtenea  by  a  band  should  notice  the  aninud 
ana  let  him  run  away,  rather  than  hold  him  to 
the  post  till  the  band  passed  by.    We  have  all 
seen  these  cases  during  the  vear ;  seeing  angry 
clients  throwing  away  costs  for  spite,  and  others 
throwing  away  rights  that  a  little  more  nerve 
and  ooolness  would  have  saved.    In  this  is  a 
wise  counsel  of  greatest  value.    To-day  it  is  a 
cattle  contract,  to-morrow  a  stock  company, 
next  week  a  business  block,  later  on  a  street 
railway  project,  or  a  farm  to  cut  up  into  city 
lots,  or  an  option  in  real  estate,  or  criminal  to 
defend,  or  a  damage  suit  to  settle,  nerve  is  the 
mettle  that  a  lawyer  most  should  cultivate.    As 
business  men  are  supposed  to  grow  in  trade  by  i 
experience  and  learn  by  practice,  so  age  adds ; 
new  wisdom  to  the  oldest  counsel.    His  books  | 
have  left  out  the  case  that  last  come  to  him. 
Life's  trades  and  dealines  and  conditions  are  ' 
chang^g.  He  needs  new  knowledge.  If  he  halts 
the  busy  procession  will  file  past  his  office  door 
to  another  counsel  as  if  they  saw  the  signal 
written  ^* behind  the  times."  The  competition  is 
so  intense  in  law  to-day,  the  attorneys  are  so  very  > 
numerous  and  their  work  so  exacting,  that  the 
fittest  and  strongest  alone  succeed.    To  make  a  ! 
bargain  about  it  and  stand  by  it  requires  both  | 
nerve  and  courage.— J.  W.  Donovan  in  Ck:ntral ' 
Law  JoumaL 


gave  into  this ;  but  with  those  of  the  preceding 
generation,  some  of  whom  lasted  several  years 
after  1800,  it  was  quite  &miliar.  Black  bottles 
of  strong  port  were  set  down  beside  them  on  the 
bench,  with  glasses,  carafes  of  water,  tumblers 
and  biscuits;  and  this  without  the  slightest 
shame  or  attempt  at  concealment.  The  refresh- 
ment was  generally  allowed  to  stand  untouched 
and  as  if  despised  for  a  short  while,  during  which 
their  lordships  seemed  to  be  intent  only  on  their 
notes.  But  in  a  little  while  some  water  was 
poured  into  the  tumbler  and  sipped  quietly,  as 
if  merely  to  sustain  nature.  Tnen  a  few  drops 
of  wine  were  ventured  on,  but  only  with  the 
water.  Till  at  last  patience  could  refhiin  no 
longer,  and  a  full  bumper  of  the  pure  black  ele- 
ment .was  tossed  over,  after  which  the  thing 
went  on  regularly,  and  there  was  a  comfortable 
munching  and  quaffing,  to  the  great  envy  of  the 
parched  throats  in  the  gallery.  The  strong- 
headed  ones  stood  it  tolerably  welL  Bacchus 
had  never  an  easy  victory  over  Braxfield.  But 
it  told  plainly  enough  upon  the  feeble  or  the 
twaddling,  such  as  Eskgrove  and  Craig.  Not  that 
the  ermine  was  absolutely  intoxicated,  but  it  was 
certainly  muzzy .  This,  however,  was  so  ordinary 
with  these  sages  that  it  really  made  little  appar- 
ent odds  upon  them.  Their  noses  got  a  little  red- 
der and  their  speech  somewhat  thicker,  and  they 
became  drowsier.  But  these  changes  were  not 
perceptible  at  a  distance,  and  they  all  acquired 
the  habit  of  sitting  and  looking  judicial  enough 
even  when  their  bottles  had  reached  the  lowest 
ebb."  Lord  Oockbum  himself  never  emulated 
these  giants,  not  even  in  his  younger  days,  when 
he  bids  thus :  "Take  notice,  there  never  was  the 
slightest  drunkenness.  Elevation  there  was, 
but  it  stopped  far,  far  below  the  intoxication 
mark.  Excess  in  wine  was  never  the  habit  of 
any  set  of  fHendsinto  which  I  have  been  thrown." 
Tet,  at  his  Jedburg  circuit  dinner  in  1851  ** nine- 
teen persons  drank  thirty-five  bottles  of  port." 


In  the  late  Lord  Oockburn's  "  Circuit  Jour- 
neys" it  is  recorded  that  "at  Edinbur&^  the  old 
iudses  had  a  practice  at  which  even  their  bar- 
baric age  used  to  shake  its  head.  They  had 
always  wine  and  biscuits  on  the  bench  when  the 
business  was  to  be  plainly  protracted  beyond  i 
the  usual  dinner  hour.  The  modern  judges — 
those^  I  mean,  who  were  made  after  1800— never  | 


We  heard  the  other  day  of  a  man  who  had 
been  brought  up  in  a  village  debating  society, 
and  had  been  lately  elevated  to  the  dignity  of 
judge  of  a  criminal  court.  The  counsel  for  a 
defendant  appeared  before  him  at  the  hour 
named  for  the  trial,  but  the  prosecuting  attor- 
ney had  not  arrived.  The  defendant's  counsel 
said  he  believed  the  hour  fixed  had  passed  and 
the  judge  said  it  had.  "  I  move,"  said  the  coun- 
sel, "that  the  complaint  be  dismissed  and  the 
defendant  discharged."  "Is  the  motion  sec- 
onded?" said  the  Judge.  "I  second  the  mo- 
tion," said  the  prisoner,  "It  is  moved  and  sec- 
onded," said  the  judge,  that  the  complaint  be 
dismissed  and  the  defendant  discharged.  So 
many  as  are  in  favor  of  that  motion  will  say 
'aye.'"  The  defendant  and  his  counsel  voted 
"aye."  "The  contrary  minded  *No.' "  There 
was  no  response.  "The  'ayes'  have  it— the 
motion  is  carried."— i^Tcw;  Jersey  Law  JoumaL 


The  exercise  of  the  utmost  human  foresight, 
knowledge,  skill  and  care,  required  of  railroad 
operated  by  steam,  is  also  demanded  of  a  street 
railway.  Dougherty  vs.  Missouri  R.  Co.  (Mo.), 
16  West  Rep.,  235. 
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Book  Notioe. 

Federal  Decisions.  Cases  argued  and  determined  in  the 
Supreme,  Circuit  and  District  Courts  of  the  United  States. 
Arranged  by  William  O.  Meyer.  Published  by  the  Gilbert 
Book  Co.,  St.  Louis,  Mo.    Vol.  28. 

The  above  volume,  of  over  1200  pages,  treats 
of  but  one  subject  that  of  maritime  law.  Ben- 
jamin Vau^an  Abbott  is  the  editor,  assisted  by 
Mr.  Peter  Kemper.  The  subject  is  considered 
under  the  following  primary  subdivisions:  Ad- 
miralty Jurisdiction;  Liens;  Maritime  Property; 
Maritime  Contracts  and  Services  Generally; 
Charter-parties;  Aven^;  Fisheries  and  herein 
ofWhaling  Voyages;  IV&ster  of  Vessel;  Seamen; 
Towage;  Pilots  and  Pilotage;  Wharves;  Wharf- 
age; Dockage;  Storage;  Salvage;  Regulation  of 
Management  of  Vessels;  Forfeiture  and  Seizure: 
Limitation  of  Owner's  Liability;  Torts  and 
Crimes  of  Maritime  Cognizance;  Collision.  The 
volume  is  a  complete  and  comprehensive  treat- 
ment of  the  subject  and  adds  to  the  already  high 
reputation  of  the  work. 


£egal  Notitee. 


Rule  of  Court. 

Bulb  00.  *  •  *  *  Hsrettfter  aU  notioe$  which  relaU  to 
proeeedinff*  in  the  Supreme  Oowrt  qf  the  Dietriet  of  Ctohmbia, 
the  puhUeettion  cf  tohieh  ie  required  by  law  or  hy  rules  of 
Oowrt,  or  by  cmy  order  of  Oowt%  thaU  be  pubUehed  mi  Teb 
Washington  Law  Repobtbr,  during  the  time  requireA  by 
tew,  xn  addition  to  any  other  papers  which  may  be  epedaUy 
ordered  or  whUsh  may  be  eelected  by  the  parHee. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  5th  day  of  September,  1888. 


THE  COURTS. 


Sapreme  Court  of  the  District  of  Columbia. 
IN  EQIJITY.— New  Suite. 

11309.  Peter  B.  Saurvs.  Oeorge  P.  Fdnwick  et  al.  To  correct 
error  in  description  of  property  in  tnist  deed.  Com.  sol.. 
H.  T.  WiswaU. 

Auflrnst29. 

11810.  Andrew  Bamnann  v$.  Ferdinand  Schmidt  et  al. 
For  release.    Ck>m.  sol.,  F.  Schmidt. 

11811.  Frederick  Honsam,  alleged  lonatlo.  Upon  petition 
of  Mary  M.  Spromdel  for  appointment  of  committee.  Com. 
sol.,  C.  Storrs. 

11812.  John  Sherman  m.  John  A.  Angenterfer  ^al.  To 
divest  and  vest  title.    Com.  sol.,  R.  Hagner. 

Aufnut  81. 
11318.  MaryWidmannvt.  Charles  Wldmann.    Fordivoroe. 
Com.  sol.,  D.  E.  CahUl. 

11314.  John  Sherman  tw.  Matilda  V.  Chi4>man  et  al.  I^ 
sell  lots.    Com.  soL,  R.  Hagner. 

September  1. 

11815.  William  L.  Lyon  et  al.  vs.  Elizabeth  Riley  et  al.  F6r 
receiver,  account  and  sale.    Com.  sols,  Birney  &  Bimey. 

September  8. 
11810.  Delia  Boyle  ve.  Richard  Boyle.    For  divorce.    Com. 
sol.,  N.  H.  Miller. 

CIRCUIT  COURT.— New  Suits  at  Law. 

August  29. 
28922.  The  United  States,  ex  reL  August  Brentano  et  al.  ve, 
John  W.  Ross,  Postmaster  City  of  Washington.    Mandamus. 
Plffs  atty,  A.  S.  Browne. 


William  MuehMsen. 

Plaintiff, 
ve. 
Carl  Reetch. 

Defendant. 


^  No.  28796.    Docket. 


W.  J.  McOord  va.  New  York  Life  Insxirance  Co.  of 
New  York  City.  Account,  |9,900.75.  Plflfe  atty,  Hunton  and 
Chandler. 

28924.  J.  Wallace  Barnes  ve.  William   H.  Rollins  et  al. 
Damages,  $5,000.    Plfb  attys,  Rutherfbrd  and  Safford. 

September  1. 

28925.  John  T.  "lucent  va.  Maurice  Ruddlesden.    Dam- 
ages, $10,000.    Pl£h  atty,  C.  Carrington. 

September  3. 
28928.  Humphrey  Ware,   administrator,  va.  The   Herdic 


Phaeton  Co. 
Williamson. 


Damages,  $10,000.    Plfb  attys,  Carrington  and 


29027.  Frederick  M.  P.  Montague  va.  The  Columbia  Rail- 
road Co.  Damages,  $30,000.  Plfb  attys,  Lancaster  and  Wil- 
son. 


On  motion  of  the  plaintiff,  by  Mr.  W.  J.  Newton,  his  at- 
torney, it  is  ordered  that  the  defendant,  Carl  Reetcn,  caoie 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  days  after  this  day :  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  dennlt. 

The  object  of  this  suit  is  to  subject  credits  of  the  dei<endant 
attached  in  the  hands  of  August  Schwartz  to  the  payment  of 
the  debt  due  by  the  defendant  to  the  plaintiff. 

Provided  a  oopy  of  this  order  be  puUished  once  a  week 
for  three  suoeessive  weeks  previous  to  said  rule-day  in  the 
WASHUfOTON  Law  Reporter  and  The  Waatungton  Pott 
newspaper,  printed  in  Washington. 

W.  8.  COX,  Justice,  Ac 


By  the  Court. 
True  oopy.    Test: 


R.  J.  Mmos,  Clerk,  &c 
By  M.  A.  CiANOT,  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  5th  day  of  September,  1888. 
Jane  B.  Hawkins  et  al.,  Plaintiflk,     )  ^^  jj272. 
Katharine  A.  Cralg*el  al..  Defendants.  3  ^<«k®*  ^ 

On  motion  of  the  plalntifb,  by  Messrs.  Camai  &  Miller, 
their  solicitors,  it  is  ordered  that  the  defendant.  Anna  Maria 
Berlin,  cause  her  appearance  to  be  entered  herein  on  or  be- 
fore tne  first  ruleHcfay  occurring  forty  days  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  to  have  sale  made  of  all  that  piece 
or  parcel  of  ground  situate  in  the  City  of  Washington,  in  the 
District  of  Columbia,  Icnown  as  lot  numbered  twenty-two 
(22),  in  square  numbered  one  hundred  and  Qve  (105),  and  the 
proceeds  distributed  to  the  heirs  and  devisees  of  Maria  B. 
Craig,  deceased,  according  to  the  rights  of  plaintifft  and  de- 
fendants. 

BytheCourt  W.  S.  COX,  Justice, Ac 

True  copy.    Test :  R.  J.  Mmos.  Clerk,  Ac 

86  ByM.  A.  CxjkKOT,AsB*tClerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  5tfa  day  of  September,  1888. 
Mary  M.  Frick 


,.} 


No.  11245.  Docket  98L 


H.  C.  Alleman,  Surviring  Trustee. 

On  motion  of  the  plaintiff,  by  Mr.  W.  M.  Offley,  her  at- 
torney, it  is  ordered  that  the  defendant,  ri.  C.  Alleman^  Sur- 
viving Trustee,  cause  his  appearance  to  be  entered  herein  on 
or  before  the  first  rule-day  oocurring  forty  days  after  this 
day ;  otherwise  the  cause  will  b6  proceeded  with  as  in  case 
ofdefknlt. 

The  object  of  this  suit  is  to  secure  the  reappointment  of  a 
new  trustee  in  place  of  H.  C.  Alleman,  Surviving  Tnutee,  to 
release  the  deed  of  trust  now  outstanding  upon  lot  21^  in  S. 
A.  Teny*B  subdivision  of  original  lot  1,  in  square  722,  m  the 
City  of  Washington.  District  of  Columbia,  tiie  indebtedness 
secured  thereby  having  been  fhlly  paid  and  satisfied. 

By  the  Court.  W.  S.  COX,  Jnrtioe,  Ac. 

True  copy.    Test:  R,  J.  Mmos,  Clerk,  Ac. 

86  ByL.P.WnjJAM8.iUBtCaerk. 
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THIS  18  TO  GIVE  NOTICE, 

That  the  subeciiber,  of  the  District  of  Columhia.  hath 
obtained  from  the  Sapreme  Court  of  the  District  of  Colom- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Hester  A. 
dements.  late  of  the  District  of  Columbia,  deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  30th  day  of  August 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  80th  day  of  August,  1888. 

BDHUND  CLEMENTS.  Ex*r,  1016  8th  st.  n.  w. 
88    No.  8201.    Ad.  D.  14.    Jos.  Shillington,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

August  80th,  1888. 

In  the  case  of  Charles  E.  Sutherland,  Executor  of  Jane 
Brtnnan,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  21st  day  of 
September,  A.  D.  1888>.  at  1  oxlock  p.  m..  for  making  pajanent 
and  distribution  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue  are  hereby  notified 
to  attend  in  person  or  ov  agent  or  attorney  dulv  authorized, 
with  their  claims  agamst  the  estate  properly  vouched; 
otherwise  the  Executor  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rbportbb  previous 
to  the  said  day. 

Test :  DOBSEY  CLAOETT,  Begister  of  WUls. 

as    No.  2765.    Ad.  D.  18. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from,  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
TestamentuT  on  the  personal  estate  of  John  Lehnert,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  31st  day  of  August 
next :  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  Slst  day  of  August,  1888. 
PHILIPPINA  LEHNERT,  Ex'x, 

1217  New  Hampshire  ave. 
as    No.  3206.    Ad.D.14.    Ferd.  Schmidt,  Proctor. 

IN  JUSTICE  COURT  OF  THE'  DISTRICT  OF  COLUMBIA. 
Bbfobe  Charlbs  Wai/tbr,  Esq. 
The  Slst  day  of  August,  1888. 
WHHaM  H.  Clagett  ) 

«•.  (No.  14088. 

Pembroke  Marshall. ) 
On  motion  of  the  plaintiff,  by  Mr.  Duhamel,  his  solicitor, 
fit  is  ordered  that  the  defendant,  Pembroke  Marshall,  cause 
bis  appearance  to  be  entered  herein  on  or  before  the  first 
role-day  occurring  fortv  davs  after  this  day ;  otherwise  the 
cause  will  be  proce^ed  with  as  in  case  of  default. 

The  ol^ect  of  this  suit  is  to  enforce  the  landlord's  lien  upon 
the  soods  of  defendant  for  rent  due. 

By  the  Court.  CHARLES  WALTER,  Justice,  Ac, 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  an  Equity  Court. 
The  4th  day  of  September,  A.  D.  1888. 
Daniel  Pratt  Wright,  Complainant, )      ^^  iwi^ 
Emma  C.  Wright  rt  al..  Defendants,  j  ^q^ity  Doc.  2S. 
Ordered  that  the  sale  made  and  this  day  reported  by  Regi- 
nald Feodall,  Trustee  in  this  cause,  be  ratified  and  con- 
firmed, unless  cause  to  to  the  contrary  be  shown  on  or  be- 
ibre  tlie  4th  day  of  October  next. 

Provided  a  copy  of  this  order  be  inserted  in  the  WASHnco- 
Tojr  LiAw  Rbpobtkb  once  in  each  of  three  successive  weeks 
before  said  last-named  dav. 

Said  trustee  states  in  his  report  that  he  has  sold,  at  pri- 
vate sale,  part  of  lot  three  (8),  in  square  four  hundred  and 
twenty-nine  (429).  in  the  City  of  Washington,  D.  C,  de- 
scribed in  the  prooeedinga  in  this  cause,  for  the  sum  of 
4a7,60(M». 

w.  s.  cox,  J. 

A  true  copy.    Test :  R.  J.  Mmos,  Clerk. 

Se  Sty  M.  A.  Clanot,  Ass*t  Clerk. 


Cegal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  September,  1888. 
Dora  Steele    ) 

vs.  '>- No.  11141.    Docket. 

Marshall  Steele.) 
On  motion  of  the  plaintiff,  by  Mr.  Campbell  Carrington. 
her  solicitor,  It  is  ordered  that  the  defendant,  Marshall  Steele, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day :  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  detault. 

The  object  of  this  suit  is  for  an  absolute  divorce  upon  the 
ground  of  wlllftil  and  uninterrupted  desertion  for  over  five 
yean. 
By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Mmos,  Clerk,  &c., 

86  By  M.  A.  Clancy.  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  September,  1888. 

Joanna  Hetherman )  ' 

V8,  (No.  11241.    Eq.  Docket 

John  Hetherman.  ) 
On  motion  of  the  plaintiff,  by  Mr.  H.  L.  Prince,  her  solicitor, 
it  is  ordered  that  the  defendant,  John  Hetherman.  cause 
his  aupearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  days  after  this  day :  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  deuiult. 

The  object  of  this  suit  is  to  procure  a  divorce  f^om  the 
bonds  of  matrimony  on  the  ground  of  willAil  desertion  and 
abandonment  by  the  plaintiff. 
By  the  Court.  W.  S.  COX,  Justice,  &c. 

True  copy.    Test:  R.  J.  Mezos,  Clerk.  &c. 

88      By  L.  P.  Williams,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  September,  1888. 
The  German-American  Bank 
of  Rochester.  New  York. 


The  Schllcht  and  FIfcId  Com- 
pany. 


No.  28701.    Docket. 


^n  motion  of  the  plaintiff,  by  Mr.  Mussey,  its  attorney,  it 
is  ordered  that  the  defendant.  The  Schlicht  and  Field  Company, 
cause  its  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day:  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  demult. 

The  object  of  tnis  suit  is  to  recover  the  sum  of  $28,320.66 
with  sundry  interest  thereon,  alleged  to  be  due  the  plaintiff 
by  the  defendant,  for  money  paid  by  the  plaintiff  to  the  de^ 
fendant  upon  sundry  notes  and  bills  oi  exchange  negoti- 
ated by  the  defendant  with  the  plaintiff. 

By  the  Court.  W.  S.  COX,  Justice,  &c. 

True  copy.    Test :  R.  J.  Mmos,  Clerk.  &c. 

86 By  M.  A.  Clancy,  Assg  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  September,  1888. 
Philip  T.  Dodge  ) 

V9.  VKo.  28700.    Docket. 

The  Schlicht  and  Field  Company. ) 
On  motion  of  the  plaintiff,  by  Mr.  Mussey,  his  attorney,  it 
is  ordered  that  the  defendant,  The  Schlicht  and  Field  Company, 
cause  its  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  recover  the  sum  of  $1,364.88 
with  sundry  interest  thereon,  alleged  to  be  due  fW)m  the  de> 
fendant  to  the  plaintiff,  on  account  of  professional  services 
and  disbursements  rendered  and  made  by  him  to  and  for 
said  defendant. 
By  the  Court.  W.  &  COX,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Mmos,  Clerk.  &c. 

86 By  M.  A.  Clancy,  Ass*t  Clerk. 


IN  JUSTICE  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Bbporb  Chablbs  Waltbr,  Esq. 
The  6th  day  of  September,  1888. 
William  H.  Clagett  ) 

V.  }-No.  1704L    Docket. 

Pembroke  Marshall.) 
On  motion  of  the  plaintiff,  by  Mr.  Duhamel.  his  attorney, 
it  is  ordered  that  the  defendant,  Pembroke  Marshall,  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  fortv  days  after  this  date ;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  defitult. 

The  object  of  this  suit  is  to  enforce  plaintiff's  lien  as  land- 
lord as  against  goods  and  chattels  of  defendant  on  the  prem- 
ises, 819  Market  Space,  in  the  City  of  Washington,  D.  C. 
86   BytheCourt.  "^ ««.«•. »-™-  ,__i._-   ^ 


CHARLES  WALTER,  Justice,  &c. 
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£egal  Notice. 


THIS  18  TO  OrVB  NOTICE, 

That  the  sulwcriber,  of  the  District  of  ColambU,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  Business,  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  Altxandfr 
A.  Greer,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  sam^,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2l8t  day  of  August 
next ;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  21st  day  of  August,  1888. 

LUCINDA  H.  GREER,  Adm*x,  1118 10th  St.  n.  w. 
85    No.  8188.    Ad.D.  14. 


THIS  18  TO  GIVE  NOTICE 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftt)m  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Sp^dal  Term  fbr  Orphans*  Court  busi- 
ness. Letters  Testamentary  on  the  personal  estate  of  Albert 
B.  Baker,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deoeaned  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  21st  day  of  August 
next:  they  may  otherwise  by  law  be  excluded  frx>m  all  bene- 
fit ox  the  said  estate. 

Given  under  my  hand  this  21st  day  of  August,  1888. 

SIMON  D.  NEWCOMB,  Ex»r,  028  N.  C.  ave.,  aty. 
86    No.  8166.    Ad.  D.  14.    F.  W.  Jones,  Proctor. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftt)m  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  Testamentary  on  the  personal  estate  of  Chariet 
Homilltr,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  tne  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28d  day  of  Auguil 
next ;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  28d  day  of  August,  1888. 

JAMES  H.  TAYLOR.  Ex*r,  618 18th  st. 
85    No.  8169.    Ad.D.  14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

August  24th,  1888. 

In  the  case  of  Samuel  E.  Arnold,  Administrator  of  Chariet 
Clark,  deceased,  the  Administrator  aforesaid  has,  with  the  ap- 
proval of  the  Court,  appointed  Friday,  the  14th  day  of  Septem- 
ber, A.  D.  18S8,  at  11  o'clock  a.  m.,  for  making  payment  and  dto- 
tribution,  under  the  Court's  direction  and  control,  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
lor  legacies)  or  a  residue  are  hereby  notified  to  attend  in  per^ 
son  or  oy  agent  or  attorney  duly  authorized,  with  their  claims 
against  the  estate  properly  vouched ;  otherwise  the  Admin- 
istrator will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  WASBiNoroif  Law  Rbportbr  previous  to 
the  said  day.  

Test :  DORSET  CLAGETT,  Register  of  Wills. 

85    No.  2821.    Ad.D.13. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

August  27th,  1888. 

In  the  case  of  Emily  M.  Farless,  Executrix  of  Anna 
J.  G.  Mirick,  deceased,  the  Executrix  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  14th  day  of 
September.  A.  D.  1888,  at  1  o'clock  p.  m..  for  tn^Mwff  pi^ 
ment  and  distribution  under  the  Court's  direction  and  con- 
trol; when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  didy 
authorized,  with  their  claims  against  the  estate  properly 
vouched,  otherwise  the  Executrix  will  take  the  benrat  of  the 
aw  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  WASHiKoroif  Law  Rhportbb  previous  to 
the  said  day. 

Test:  DORSET  CLAGETT,  Register  of  Wills. 


tt%cX  Notice. 


THIS  IS  TO  GIVE  NOTICE 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Lettezt 
Testamentary  on  the  personal  estate  of  WIIHasi  J.  Paytiw, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  voucheis  there- 
of, to  the  subscribers,  on  or  before  the  18th  day  of  Angust 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  esUte. 

Given  under  our  hands  this  18th  day  of  August,  1888. 
PAULINE  L.TEYTON, 
JOSEPH  L  PEYTON, 

Bxecntors. 
86    No.  8196.    Ad.  D.  14.    C.  C.  Lancaster,  Proctor. 


IHIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained frx>m  the  Supreme  Court  of  the  District  of  Cdlumbia, 
holding  a  Special  TWm  for  Orphans'  Court  business,  Lettexs 
TeetamentaJT  on  the  personal  estate  of  Cuthbert  Walker, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibitthe  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  22d  day  of  June  next : 
they  may  otherwise  by  law  be  excluded  ftom  all  benefit  of 
the  said  estote. 

Given  under  my  hand  this  22d  day  of  June,  1888. 

ISABELLA  Walker,  Ex'x.2SS8  Est. 
85    No.  8129.    Ad.D.  U.    Matthews  A  Matthews,  ProcU». 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Laura  V.  Cowlino  et  al.  ) 

V.  {No.  10981.    Docket 27. 

Btancht  Cowlliig  tt  al. ) 

The  Trustees  herein,  Chapin  Brown  and  Andrew  B.  Dnvall, 
having  reported  the  sale  or  the  real  estate  in  the  proceedings 
mentionea,  viz.,  lot  2  and  part  of  lot  1  in  square  282,  in  City 
of  Washington.  D.  C,  contaning  0020K  sq.  ftet  at  #4J0  per 
sq.  feet,  amounting  to  ^,884.05  to  Walter  C.  Johnson,  it  is, 
by  the  Court,  thlsllst  d^  of  July,  A.  D.  1888.  ordered  that 
said  sale  be  finally  ratified  and  confirmed,  unless  cause  to 
the  contrary  be  shown  on  or  before  the  4th  day  of  September 
next. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
INOTON  Law  Rbpobtbb  once  a  week  for  three  successive 
weeks  before  said  last  mentioned  date. 

E.  F.  BINGHAM,  Chief  Justice. 

A  true  copy.    Test:  R.  J.  Mmos,  Cleric. 

82  By  L.  P.  WiLUAMS,  Ass*t  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  businsH.  Letters 
of  Administration  on  the  personal  estate  of  Gaorge  W.  Saaver, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deoessed  are 
hereby  warned  to  exhibit  the  same,  with  the  voudiers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  ot  August 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  August,  1888. 
NELLIES.  SEAVER,  dm'x,  1229  N.  T.  ave.  n.  w. 
88    No.  8188.    Ad.  D.14. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  OolnmUs,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Oolvmbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  P.  H.  SlurHia,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  havixu;  claims  against  the  said  deoessed  are 
hereby  warned  to  exhibit  the  same,  vrith  the  vouchers  thoe- 
of,  to  the  subscribers,  on  or  before  the  iSth  day  of  Aug^ 
next;  they  may  otherwise  by  ls>w  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  our  hands  this  18th  day  of  August,  1888. 

IRENE  RUCKER  SHERIDAN,  Bx^, 
MICHAEL  V.  SHERIDAN,  Ex'r, 
LINDEN  KENT,  Bx*r, 
t  1711Nst.n.w. 
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IN  THE  SUPREME  COUITT  OF  THE  DISTRICT  OF  COLUMBU. 
Holding  a  Special  Term  for  Orphans*  Court  Barinefls. 
Aocnsi  17th,  1888. 

In  the  case  of  George  J.  Oockeler,  Executor  of  Chrlttlan  G. 
tecktier,  deceased,  the  Executor  aforesaid  has,  with  the  ap- 
proral  of  the  Ck>nrt,  appointed  Friday ,  the  7th  day  of  Septem- 
ber, A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment  and  dis- 
tribution, under  the  Court's  direction  and  control ;  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against Ihe  estate  properly  vouched;  otherwise  the 
Bzecntor  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  WASKiNoroir  Xaw  Rbpobtbb  previous 
to  the  said  day. 

TemL  DORSET  CLAOETT,  Begister  of  Wills. 

34    No.  1814.     Ad.  D.  18.    Leon  Tobriner,  Proctor. 

Tins  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Harriet 
Shockey.  late  of  the  District  of  Columbia,  deceased. 

AH  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  euibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  August 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  August,  1888. 
84  LUCT  M.  SHAW,  Adm'x,  118  3d  st.  s.  e. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

August  20th,  1888 

In  the  case  of  Thomas  L  Gardner,  Executor  of  Griffin 
Saunders,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  14th  day  of 
September.  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment 
and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Executor  will  take  the  benefit  of 
the  law  against  them. 

Provided  a  oopv  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  law  Bbpobtrb  previous 
to  the  said  day. 

Test :  DORSET  CLAGETT.  Register  of  Wills. 

S4    No.  3775.    Ad.  D.  13. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Adimniaaation  c.  t.  a.  on  the  personal  estate  of  Benigne 
Pariay  Becker,  late  of  the  District  of  Columbia  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exBibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  August 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Oiven  under  my  hand  this  18th  day  of  August,  1888. 

VICTOR  BECKER,  Adm'r  c.  t.  a.,  801  9th  st.  n.  w. 
34    No.  8162.    Ad.D.  14. 


THIS  IS  TO  GIVE  NOTICE. 

rhat  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  Testamentary  on  the  personal  estate  of  John  Niland, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  20th  day  of  August 
next :  they  may  otherwise  by  law  be  excluded  from  all  bene> 
fit  of  the  said  estate. 
Given  under  our  hands  this  20th  day  of  August,  1888. 
HANNAH  NILAND, 
LAURENCE  CONNOR, 

PETER  McCartney, 

Executors. 
35    No.  8196.    Ad.  D.  14.    Neal  T.  Murray,  Proctor. 


Cegol  Notices. 


THI8  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Spedal  Term  for  Orphans'  Court  business, 
Letters  of  Administration  on  the  personal  estate  ot  Ktta 
FettsniMin ,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  14th  day  of  August 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estote. 

Given  under  my  hand  this  14th  day  of  August,  1888. 


CHARLES  B.  HARING,  Adm*r, 

2084  8th  St.  n.  w..  City. 


84    No.  8193.    Ad.D.14.    E.  B.  Hay,  Proctor. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  Administration  c.  t.  a.  on  the  personal  estate  of 
Robert  Moore,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  A.ugust 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estote. 

Given  under  my  hand  this  16th  day  of  August,  1888. 
84  A.  P.  LACET.  Adm'r  c.  t.  a.,  604  F  st  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


Thos.  C.  Homllleretal 
Chat.  Homilltrttai 


:■} 


No.  10687.    Equity  Docket  27. 


The  Trustees  appointed  to  make  sale  in  this  cause  having 
filed  their  report  of  sales  on  the  10th  day  of  August,  1888,  u 
is,  on  motion  of  complainants'  solicitors,  this  18th  day  of 
August,  1888,  ordered  that  the  said  sales  be,  and  the  same 
hereby  are  ratified  and  confirmed,  unless  cause  to  the  con- 
trary thereof  be  shown  on  or  before  the  15th  day  of  Septem- 
ber, lR=v8. 

i  '•■  I  -  .  i -::.>..:>;.-;■  "  •,.<,.-.>,  i  ...,.,  1 ,. r  ■  ,5  published  in  the 
\9a8Hinotoi7  Law  Bepobteb  once  In  each  of  three  suc- 
cessive weeks  before  the  said  15th  day  of  September,  1888. 
WM.  M.  BfERRICK,  A.  J. 

A  true  copy.    Test:  B.  J.  Mmos,  Clerk. 

84  By  L.  P.  WiXiLiAMS,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Genevieve  B.  Wlmtatt  st  al. ) 

vs.  \  Eq.  11181. 

Richard  Wlmtatt  et  al.    ) 

The  Trustee  in  this  cause  having  made  sale  of  lot  25,  In 
square  890,  to  James  M.  Lanigan,  at  and  for  the  sum  of 
twenty-three  hundred  dollars,  as  directed  by  the  Court.  It 
is,  this  20th  day  of  August,  1888,  ordered  that  the  said  sale 
be,  and  the  same  is  hereby,  ratified  and  confirmed,  unless 
cause  to  the  contrary  be  shown  on  or  before  the  2l8t  day  of 
September,  1888. 

Provided  a  copy  of  this  order  be  inserted  in  the  Wash- 
ington Law  Bbpobteb  once  a  week  for  three  successive 
weeks  before  the  said  21st  day  of  September,  1888. 

By  the  Court  WM.  M.  MEBBICK,  A.  J. 

A  true  copy.    Test :  B.  J.  Meios,  Clerk. 

84  By  L.  P.  WnxiAxs,  Ass't  Clerk. 


TH18  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtaiped  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Richard  J.  Marshall, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20th  day  of  August 
next:  they  may  otherwise  by  law  he  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  August,  1888. 

JANE  V.  MABSHALL,  Adm'x,  620  E  St.  n.  w. 
34    Thos.  M.  Fields,  Proctor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Bosinefls. 

August  18th,  1888. 

m  the  matter  of  the  Estate  of  Lbidsay  Mute,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
ana  for  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased, has  this  day  been  made  by  William  H.  A.  Wormley 
and  John  F.  Cook. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  7th  day  of  September  next  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copv  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  WAshiKqton  law  Rbporteb  previous 
to  the  said  day.  

By  the  Court.  WM.  M.  BfERRICE,  Justice. 

Test :  DORSET  CLAGETT,  Register  of  Wills. 

38    No.  8152.    Ad.D.  14. 

* 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Spedal  Term  for  Orphans'  Court  business. 

August  18th,  1888. 

In  the  matter  of  the  Estate  of  Elizabeth  MacLeod,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  wm  and  Testament 
and  for  Letters  Testamentary  on  the  EOate  of  the  said  de- 
ceased, has  this  day  been  made  by  Norman  8.  Beetor  and 
Orson  H.  Bestor. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  7th  day  of  September  next  at  11  o'clock 
a.  m.,  to  show  cause  whv  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rbportbr  previous  to 
the  said  day. 

By  the  Court.  WM.  M.  MERRICK,  JusUoe. 

Test :  DORSET  CLAGETT,  Register  of  Wills. 

88    No.  8187.    Ad.D.  18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

August  8th,  1888. 

In  the  case  of  Frederick  W.  Pratt,  Executor  of  Lewis 
Brown,  deceased,  the  Executor  afor^aid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  7th  day  of  Sep> 
tember,  A.  D.  1888,  at  11  oxlock  a.  m..  for  making  payment  and 
distribution  under  the  Court's  dixecuon  and  control, when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properlv  vouched ;  otherwise  the 
Executor  will  take  the  benefit  of  the  law  against  them. 

Provided  a  oopv  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  Law  Reporter  previous 
to  the  said  day. 

Test :  DORSET  CLAGETT,  Register  of  Wills. 

83    No.27i2.    Ad.D.  18.    A.  A.  Brooke,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

August  10th,  1888. 

In  the  case  of  Lewis  C.  Reinbuig,  Administrator  c.  t.  a.  of 
Sarah  A.L.  Barnes  (nee  Martin),  deceased,  the  Administrator  c. 
t.  a.  aforesaid  has,  with  the  approval  of  the  Court,  appointed 
Friday,  the  7th  day  of  September.  A.  D.  1888,  at  11  o'clock  a. 
m.,  for  making  payment  and  disiribution  under  the  Court's 
direction  and  control ;  when  and  where  all  creditors  and 

Sersons  entitled  to  distributive  shares  (or  legacies)  or  a  resl- 
ae  are  hereby  notified  to  attend,  in  person  or  by  agent  or 
attorney  duly  authorized,  with  their  claims  against  the  estate 
properly  vouched ;  otherwise  the  Administrator  c.  t.  a.  will 
take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a!  week  for 
three  weelcs  in  the  Washington  Law  Reportkr  previous 
to  the  said  day. 

Test :  DORSEY  CLAGETT,  Register  of  Wills. 

88    No.  2756.    Ad.  D.  13.    N.  Dumont,  Proctor. 


Ccgal  81ank0. 


THE  LAW  REPORTER  CO.  be^  to  a.- 

■  nounoe  to  the  profession  that  the  fol- 
lowing of  its  series  of  leffal  fbrms  are  now 
complete  and  oaji  be  obtained  at  the  office 
of  the  Oompany,  603  E  Street: 


OK 


24 


Tttlb  op  Blank. 


Deed  in  Fee, 

Deed  of  Trust, 

Quit  Claim  Deed, 

'nrustee's  Deed, ...... 

Ooart  Trustee's  Deed,   .    .    . 

Rec^pt, 

Rent  Receipt, 

Promissory  liote, 

Deed  of  Trust  Note, .... 

Declaration :  Common  Counts, 

*^  General,    .    .    . 

Stock  Transfer, 

Acknowledgment :  With  Wife, 
Clerics  Certi/loatej 
Acknowledgment:  Single, 

Clerk^a  Certificate^ 

Acknowledgment:  With  Wife, 

**  Single, .    . 

Notice  of  Trial, 

Note  of  Issue, 

Release :  Short  Form,    .    .    . 
Undertaking  for  App.  to  G.  T. 


1 

l| 

5c 

60c 

5 

60 

5 

60 

5 

60 

5 

60 

1 

6 

1 

6 

1 

6 

1 

6 

8 

25 

5 

60 

2 

10 

3 

25 

3 

25 

3 

25 

3 

25 

2 

10 

2 

10 

3 

25 

2 

10 

0 


a50 

3.50 

3.50 

3.50 

40 

40 

40 

40 

L75 

3.50 

75 

L75 

1.75 

1.75 

1.75 

75 

75 

1.75 

75 


TbKe  Forms  are  examined  and  passed  ob  hy  a  committee  of 
loading  memhors  of  tbo  Bar,  an  liandsomely  printed  on  Crane  Bros. 
Linon  Paper,  with  red  martinal  lines,  an  of  uniform  legal  sizes,  a3d 
on  tAe  whole  constitute  the  Bnest  set  of  legal  fbrms  ever  issued  ia 
the  District,  Many  other  forms  an  in  course  of  prodaeUon,  it  being 
the  intention  of  the  Company  to  publish  a  complete  set  of  law  blanks. 


The  Law  Reporter  Co.'s 
BOOKSNDIJOB 

Printing  Deft 

is  complete  in  every  partlonlar  fbr  the 

prompt  and  correct  filling  of  orders 

for  all  kinds  of  Printing  at 

recusonable   rates. 


ENGRAVING 

on  Ctopper  and  Steel  executed  in  the  best 
style  of  the  art 


POSTAIi   AND    TEO^BPHONB 
Orders  receive  attention   at  once, 
mates  cheerfully  ftumished. 


Esti- 


W.  F.  ROBERTS,  Supt, 
TELtPHONt  249-6.  603  E  STREET. 
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Slttonuss  at  Can. 


WASHTNGTON,  D.  C. 

4  BEBT,  WILLIAM  STONE, 

A,                                                              408  Fifth  8t.  n.  w. 

HISLL,  W.  PBIBCB, 

O                   OmuMel  in  Patent  Ckm9e8 

625  P  St.  n.  w. 

* 

nLAIB,  JOHN  Sm 

14aOPSt.n.w. 

rvUMONT,  N^ 

629  F  St.  n.  w. 

T«DWABD6  A  BABNABD, 

• 

500  5th  St.  n.  w. 

jLTACKET,  FBANKLIN  H., 

605  D  St.  n.  w. 

^AVILLE,  JAMES  H., 

1410  F  St.  n.  w. 

CALIPORNLL. 

ly-cCALLISTKR,  WARD,  Jr., 

iJl                                480  Montgomery  St 

> 
,  San  Pmncifloo. 

COLORADO. 
rvUNN,  GEORGE. 

Denver. 

GEORGIA. 

TTARBI£ON  A  GILBERT. 

±±                                 Gate  City  Bank  BnUding,  Atlanta. 

KANSAS. 
T\OX7GLASS,  GEORGE  L., 

Wichita. 

MINNESOTA. 
TTEATH,  HARTWBLL  P., 

St.  Paul. 

NEBRASKA. 
\J                                              Pazton  Building,  Omaha. 

OHIO. 
W  ING,  GEORGE  C, 
TT                                89  Budid  Ave.,  Room  8,  Cleveland. 

JOHN    VL.   TOORHBBS^ 

ATTORNEY   AT    LA-W, 
Solieltor  of  Patents  and  Counsel  in  Patent  Cases. 

PRACTICES  BEFORE  THE 

Grnbral  Land  Office  and  Oourt  of  Claims. 
Si  CloQd  Bldg.,  cor.  9ttL  &  F  Sts.,  Waahingtoii,D.G.     7 


BALDWIN,  DAVIDSON  &  WIGHT, 

Attonejs  at  Law^  Solicitors  of  Patents,  and 
Counselors  in  Patent  Causes, 

25  Ghrant  Flaoe,  'Waahinsrton,  D.  O. 
8stablialiedl8Sa        Patent  Business  Exdusiyely.    4 


MmtliatuouB. 


P^ational  UnlTersity  I<a^w  Scliool. 

Prbs't,  Hon.  ARTHUR  MAC  ARTHUR, 
Late  ABSOciate  Justice  Supreme  Oourt  District  of  Columbia 
LECTURERS: 
Hov.  SAM'L  F.  MILLER, 
Associate  Justice  Supreme  Court  U.  S. 
International  Law. 
Hon.  W.  B.  WEBB. 
Federal  Jurisprudence  and  Practice. 
H.  O.  CLAUGHTON,  Esq. 
Common  Law  Pleading,  Evidence,  Eauity  Pleading  and 
Practice,  Commercial,  Maritime,  ana  Criminal  Law. 
JAMES  SCHOULER,  Esq. 
Bailments  and  Domestic  Relations. 
EUGENE  CARUSI,  Esq. 
Real  and  Personal  Property,  Contracts,  Negotiable  Instru- 
ments, 

CHAS.  S.  WHITBIAN,  Esq. 
Patent  Law  and  Practice. 
JUDGES  OP  THE  MOOT  COURT: 
EUGENE  CARUSL  Esq.,      I  CHAS.  S.  WHITMAN,  Esq., 
Law  and  Equity  Cases.       |  Patent  Cases. 

School  opens  Oct.  8, 1887.  For  information,  address  0.  W. 
Bushnell,  Treas.,  or  E.  D.  Carusi,  Sec.,  1006  F  St.  n.  w.,  Wash- 
ington, D.C.  87 


NEW  TYPE,  KEW  PRESSES 

AND 

Careful  Supervision 

THE  LAW  REPORTER 

Printing  and  Publishing 

HOUSE, 

No.  503  E  Street  N.  W. 

Telephone  249-6. 


W.  F.  ROBERTS,  Superintendent. 


Commissioner  of   Deeds,  Notary    Public    and 
U.  S.  Commissioner, 

1224  F  St  N.  W.  Washington,  D.  O. 

Attorney  for  Mercantile  Ck>llectin£r  Afirency. 

BUP(DY>S   JUSXICB, 

|4  per  VOL    For  sale  at  the  Washinffton  Law  Reporter  Office. 
A  Manual  of  the  Laws  of  the  District  of  Columbia,  finom 
its  organization,  with  notes  of  decisions  and  references,  by 

CHABLBS   S.  BUNDY, 

Commltslonsr  of  Deeds  for  all  the  States  and  Territories. 

NOTARY  PUBLIC,  U.  8. 0OMMI88IONBR  AND  JUSTIOB  OF  THB  PBACB 

468  La.  Ave.      (Opp.  City  HaU)       Washington,  D.  C. 

49*  All  papers  for  record  or  use  in  other  States  should  be 
acknowledged  befbre  a  Commissioner  of  Deeds  in  this  District 
before  being  sent.  88 
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VafaaWe  Law  Books, 


IN 


GOOD   CONDITION. 


Abbott's  National  Digest^  vola.  1,  2, 3,  4,  6,  1867 

to  1872. 
Abbotf  8  U.  S.  Practice,  vola.  1,  2. 
Addison  on  Contracte,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1^  8, 1874,  bonnd ;  vol.  4,  unbound. 
American  Form  Book  (Sayler]i,  1878. 
American  Law  Times  Keports,  new  series,  voL 

n,  1876. 
Atkins'  Chancery  Reports,  vol&  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  5,  6,  7. 

Barbour  on  Set-oflf. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenri^e  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice— latest 

Burge  on  Suretyship. 

Chitty's  English  Digest 

Criminal  Law  (by  Washbume).  1878. 

Curwen  on  Abstracts  of  Title,  1865. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
Digest  of  Laws  of  U.  a.  Brightly.  1789  to  1857, 

1857  to  1865, 1857  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1857. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf 's  Overruled  Oases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  n,  1868. 

Journal  of  the  Law  (PhUa.),  1830. 
Jurisprudence  of  Medicine,  Ordronaux,  1869. 

Landlord  and  Tenant  (Sloane),  1878. 

Laws  1869-60. 

Law  Reports  (English),  vols.  1  to  16,  inclusive, 

1867-69. 
Law  of  Nations  VatteL 
Legal  Maximfl  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Long  on  Sales  of  Personal  Property. 
Louisiana,  1  to  10  Martin. 
Lovelass  on  WUls. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-off. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  6th  ed. 

Orphan's  Court  Manual. 
Oldham  &  White's  Digest,  1  voL 

Paschal's  Annotated  Digest^  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1857,  Duplicates. 

Penal  Code  of  1867  and  Amendments. 

Pothier  on  Obligations,  .vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vol&  in  one. 

Railway  Law  (Bonner),  1878. 

Ray's  Medical  Jurisprudence  of  Insanity,  1853. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1845. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870, 1873. 
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SEPTEMBER  12, 1888 


Address  by  Hon.  G^eorgre  Hoadley. 

The  following  oration  is  printed  at  the  request 
of  one  of  the  leading  practitioners  of  the  District 
who  thinks  *4t  is  a  hopeful  sign  when  an  Ameri- 
can lawyer  of  the  experience  and  training  of 
Judge  Hoadley  at  the  bar  and  upon  the  bench, 
talks  so  plainly  and  fhinkly  to  the  members  of 
a  profession  of  which  he  is  a  conspicuous  and 
scholarly  member." 

Mr.  President^  and  Oentlemen  of  the  Ameri- 
can Bar  Aaaodation:  It  seems  to  me  that  he  to 
whom  is  assigned  the  duty  I  perform  to-day 
holds  a  brief  in  a  prosecution  instigated  by  the 
American  bar  aeainst  itself,  in  which  the  accused 
is  in  danger  of  conviction  of  non-feasance;  of 
the  charge  of  doing  in  its  day  and  generation 
less  than  might  have  been  done  fbr  the  relief  of 
suitors,  and  the  improvement  of  the  laws.  The 
duty  to  strive  for  an  ideal  jurisprudence,  for  a 
perfect  procedure,  is  of  perpetual  obligation. 
Perhaps  a  greater  or  less  degree  of  fkilure  is  also 
perpetually  probable,  for  in  this  world  the  ideal 
is  never  reached.  Its  veiy  nature  is  to  recede 
as  man  advances.  Nevertheless  the  duty  to  fol- 
low is  urgent  But  there  is  a  wide  difference 
between  Siilure  in  effort  and  in  result.  He  is 
blameworthy  who  does  not  try;  not  necessarily 
if  he  &il.  The  question  is  always,  has  opportu- 
nity been  wisely  improved  ?  If  it  did  not  exist 
the  accused  must  be  acquitted.  The  successful 
defense  is  reached  when  it  is  shown  that  the  best 
possible  has  been  done,  and  that  if  the  world  be 
not  left  with  equipment  better  adapted  to  enable 
the  next  generation  to  avoid  controversies,  and 
to  settle  them  iustly  when  they  arise,  it  is  not 
for  want  of  diligent  effort  on  the  part  of  the 
lawyers  of  to-dav. 

It  will  indeed  be  very  happy  or  a  very  sad  day 
when  an  American  lawyer  can  persuade  himself 
that  legal  principles  can  be  bettered  by  no  re- 
8tatement,and  that  legal  methods  need  no  reform. 
A  happy  day  in  the  contemplation  of  perfect 
reeulta— or  sad,  when  in  the  decay  of  the  profes- 
sion the  spirit  of  inquiry  and  denial  shall  have 
so  &r  departed  as  to  leave  its  members  without 
deeire  for  improvement  of  their  science  or  its 
methods. 

As  long  as  men's  minds  fail  to  receive  the 
same  impression  firom  the  same  facts— as  long  as 
these  are  seen  from  different  angles — as  long  as 
men's  interests  and  ambitions  cl^h,  so  long  will 
there  be  controversies  enforcing  the  existence  of 
Vagal  interpreters.  The  necessity  of  judges  and 
lawyers  is  grounded  on  human  nature,  in  the 
diverse  characters  and  characteristics  of  men, 
and  will  endure  as  long  as  the  cause  of  its  exist- 
ence shall  continue,  that  is  to  say,  forever. 

It  goes  without  saying,  that  next,  even  if  not 


equal  or  superior  to  his  duties  to  his  client,  are 
the  lawyer's  obligations  to  the  community  and 
to  the  profession.  Of  these  the  most  urgent  calls 
for  the  bestowal  of  his  best  thought  in  devising 
and  energy  in  executing  plans  ror  the  relief  of 
those  who  are  to  be  his  successors — relief  from 
the  impediments  which  have  obstructed  his 
own  progress,  so  that  his  successors  shall  be 
better  equipped  for  their  work. 

An  error  which  largely  retards  the  advance  of 
legal  education  and  progress  is,  it  seems  to  me, 
the  general  impression  amon^  lawyers  and  teach- 
ers of  the  law  that  we  need  to  study  no  other 
system  than  that  of  the  common  law.  Lawyers 
live  too  often  intellectually  in  Enj^^land  only,  and 
not  in  the  world.  They  are  provincial,  not  cos- 
mopolitan. Our  legal  ideas  are  founded  on  the 
notion  that  the  custom  of  the  people  of  the 
southern  part  of  a  little  island  in  the  North  At- 
lantic ocean  have  in  the  past  ages,  crystalized 
into  rules  of  action,  either  actually  or  potentially, 
adapted  to  most,  is  not  all,  emergencies.  But 
the  American  people  are  not  the  English  people, 
or  of  exclusively  English  descent  Germans, 
Celts,  Scandinavians,  Spaniards,  Frenchmen, 
Italians  enter  into  our  miost  and  become  Ameri- 
can citizens.  During  the  last  forty  years  one- 
half  the  population  of  Ireland  has  emigrated  to 
these  shores,  and  a  still  larger  number  fiK>m  other 
nationalities.  To-day  we  are  a  people,  a  mix- 
ture of  races,  not  unlike  that  which  England 
E resented  before  the  Pict,  the  Celt,  the  Saxon, 
»ane  and  Norman  had  fiised  into  one  homog^e- 
neous  nationality.  When  our  people  become  in 
like  manner  homogeneous  a  century  or  twp 
hence  we  shall  present  to  the  world  a  new  peo- 
ple, an  American  people,  not  an  English,  Teu- 
tonic, Celtic  or  Scandinavian  people— a  people 
of  which  the  basic  elements  or  foundations  may 
be  English,  as  in  England  they  are  Saxon,  but 
in  which,  in  the  mental  characteristic,  if  not  in 
the  physical  frame,  shall  be  distinctly  traceable 
lineaments  of  all  its  ancestry,  not  English  alone, 
but  of  its  Scotch,  Irish,  German,  Spanish,  French 
and  Italian  fkthers. 

American  lawyers,  outside  of  Louisiana  and 
Texas,  spend  their  days  poring  over  books  of 
the  common  law.  Codes  of  Civil  Procedure 
have  been  in  force  for  thirty  years;  still  we 
study  Stephen  and  Chitty  on  Pleading,  and  store 
the  memory  with  the  differences  between  debt 
and  assumpsit,  or  trespass  and  case.  Our  real 
property  law  is  the  product,  not  of  the  necessi- 
ties of  the  American  people,  but  of  the  armed 
knights  of  the  feudal  ages,  and  more  than  one 
living  widower  in  more  than  one  American 
State  has  been  truthf>illy  told  by  his  legal  ad- 
viser that  he  has  lost  his  right  to  an  interest  in  his 
wife's  landed  property  because  of  the  omission 
to  take  actual  possession,  or  for  want  of  birth  of 
living  issue  of  the  marriage — rules  founded  on 
the  supreme  importance  five  hundred  years  ago, 
to  the  "  war  lord,"  of  f)Eistening  upon  the  hus- 
band of  his  female  tenant  the  duty  to  equip  and 
follow  him  to  battle. 

The  lawyer  of  to-day,  who  studies  in  an  ofllce 
only,  is  set  down  to  Blackstone.  Kent,  Story, 
Greenleaf^  or  some  equivalent  author ;  he  reads 
the  works  of  wise  men  and  great  jurists  of  the 
common  law  and  equity.  If  he  enjoy  the  ad- 
vantage of  a  law  school  he  follows  the  same 
general  curriculum,  modified,  perhaps,  as  is  the 
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modem  flAshion,  bv  much  conning  of  cases  de- 
cided in  English  law  or  <dianoery  courts.  He 
passes  the  two  or  three  years  of  his  pupilage, 
intellectually  speaking,  in  England,  learning  not 
the  law— its  volume  is  too  great— out  where  to 
look  for  the  law  when  wanted;  then  masters 
the  statutes  of  his  State,  passes  an  examination, 
usually  perfhnctory,  occasionally  made  severe 
by  the  desire  of  practitioners  to  improve  their 
fellows,  or  by  the  hope  of  limiting  competition 
by  diminishing  numbers ;  then  hires  an  office, 
employes  a  piunter,  hansps  out  a  sign  and  waits 
for  clients.  A  partnership,  or  politics,  or  the 
press  fiimishes  the  means  of  acquaintance  and 
ambition,  and  if  eminent  success  attend  his  la- 
bors in  after  years,  this  student  may  become  a 
jurist  or  a  statesman,  or  both.  But  he  never 
Dursts  the  swaddling  clothes  of  his  legal  in&ncy ; 
never  ceases  to  be  insular  and  English.  How 
can  he  emancipate  himself  from  the  inoculation 
of  prolonged  education  ?  He  travels  forward  in 
time— backward  in  research.  His  life  is  passed 
in  transferring  to  present  vision  the  landscapes 
of  bis  leg^  ancestors— the  earth  and  sky  and  sea 
through  which  his  fathers  pastod,  and  in  endeieiv- 
oring  to  make  of  them  his  present  surroundings. 
Removed  more  and  more  each  day  to  a  greater 
distance  fVom  the  feudal  ages,  and  the  formative 
period  of  the  common  law,  he  strengthens  the 
lenses  of  his  legal  telescope  to  suit  his  receding 
vision,  and  peers  into  the  remote  past,  searching 
for  the  customs  of  England  to  guide  the  action 
of  his  American  clients;  customs  which,  fortu- 
nately for  the  world,  have  passed  away ;  cus- 
toms of  war,  not  peace ;  customs  of  piracy  and 
ransom,  not  of  commerce ;  customs  of  the  mud 
road  and  the  bridle  path,  not  the  railway ;  of 
the  wain,  not  the  luggage  van  or  express  car; 
customs  of  Richard  Neville,  Earl  of  Warwick, 
the  king-maker,  and  of  the  robber-castle,  not; 
of  Bolton  and  Watt  and  Arkwright,  the  spin- 
ning jenny  or  the  cotton  mill:  customs  of  the 
wars  of  the  Roses,  not  of  the  deliverances  of  the 
American  and  French  Revolutions.    He  reads 


a  rule  originating  before  bills  of  lading 
tions  in  bills  of  lading  were  heard  of;  fo 


_  or  ex- 
ceptions in  bills  of  lading  were  heard  of;  founded 
on  the  probability  tlmt  the  waggoner,  who 
slowly  dragged  his  toilsome  way  from  London 
to  York,  was  likely  to  be  either  the  ally  or  the 
prey  of  Robin  Hood  and  his  successors,  and 
therefore  bound  to  pay,  in  case  of  damage  done 
by  any  but  Gk>d  and  the  king's  enemies,  to  the 
extent  of  the  value  of  the  goods  intrusted  to 
him,  and  he  applies  it  to  the  lightning  train, 
whose  protection  is  eternal  vigilance,  not 
against  robbers,  but  to  avoid  disasters  from 
negligence;  dangers  from  eves  that  are  color 
blind,  ftom  memory  which  forgets  to  open  or 
close  a  switch,  ftom  greed  that  has  delivered 
brittle  rails,  from  carelessness  which  has  over- 
looked rotten  ties.  He  reads  a  rule  of  com- 
merce adopted  into  the  common  law  of  England 
as  a  usage  of  the  merchants  of  London,  made 
when  there  were  more  corsairs  afloat  than 
honest  tars ;  when  conflict  was  the  normal  con- 
dition of  men  and  ships,  as  well  as  of  tides  and 
of  winds  and  waves,  and  applies  it  to  a  time 
when  man  has  learned  that  his  greatest  glory 
is  to  subdue  rebellious  nature  in  the  interest  of 
peaceftil  commerce,  when  the  swift-winged 
Etruria  x>asse&  item  Liverpool  to  New  York 
within  a  week,  with  no  other  foes  than  those 


which  can  only  delay,  and  they  fog  and  tempest, 
not  the  wrath  of  mian.  To  such  a  student  the 
customs  of  civilized  empires,  the  wise  ordi- 
nances which  govern  the  relations  .of  men  in 
hemispheres,  left  to  posterity  by  masters  of  the 
law  who  studied  the  necessities  of  mankincL 
not  in  a  barbarous  island,  inhabited  by  mail-claa 
nobles  and  serfs,  but  at  the  very  cent<er  of  the 
then  oiviUzed  world,  are  a  sealed  book. 
France  and  Qermany  and  Italy  and  Spain  and 
Scotland,  South  America  and  Mexico,  even 
Louisiana  and  Texas,  are  not  on  his  intellectual 
map ;  these  are  to  him  undiscovered  continents, 
waiting  the  revelation  of  some  les^  Ck>lumbus. 
The  Institutes  and  the  Digest  of  Tribonian  and 
his  associates,  the  Partidas  of  the  wise  Alfonso 
have  no  place  in  his  library.  Gains  and  UlpiaiL 
and  Pabmian  and  Montesquieu,  Savigny  and 
Von  Ihering  are  to  him  names  without  meaning. 
None  of  these  apostles  has  written  a  gospel  g 
an  epistle  of  the  law  to  him.  His  learning  is  of 
Coke  upon  Littleton  and  Sheppard's  Touch- 
stone, and  Oonivn's  and  Oruise's  Digests,  and 
BuUer's  Nisi  Frius.  His  Bacon  wrote  the 
Abridgment,  not  the  Maxims.  His  model  judge 
is  Holt,  who  scoffed  at  the  negotiabihty  of 
promissory  notes,  and  said  that  "  the  continuing 
to  declare  upon  these  notes  upon  the  custom  of 
merchantB  proceeded  from  obstinacy  and  opin- 
ionativeness."  Like  Lord  Wenslevdide.  he  finds 
all  the  law  worth  knowin^f  in  the  volumes  of 
Meeson  and  Welsby,  of  which  it  has  been  said 
by  English  lawyers  that  if  each  decision  re- 
corded in  the  sixteen  volumes  had  been  Just  the 
other  way,  the  cause  of  Justice,  the  interests  of 
litigants  and  of  the  community  would  have 
been  Just  as  well  off.  He  shakes  his  head  omin- 
ously when  Lord  Mansfield  is  mentioned.  This 
was  an  unsound  Scotchman  who  passed  his 
vouth  in  the  study  of  the  civil  law,  not  a  level- 
headed, common-law  lawyer  like  Buller  or 
Kenyon.  He  tells  of  Broueham  that  *4f  he  had 
known  a  little  law  he  would  have  known  a  lit- 
tle of  every  thing." 

There  is*  very  much  in  the  environment  of 
such  a  student  and  lawyer  to  jusU^  the  pro- 
vincial character  of  his  thoughts.  Bfis  training 
has  been  like  that  of  the  Fhithead  Indians— it 
has  compressed  his  brain  with  common-law 
bandages,  even  to  the  extent  that  the  eyes  of 
his  legal  mind  have  become  inverted,  and  look 
only  backwards.  His  daily  reading  confirms  his 
first  impressions.  To  him  law  is  a  set  of  rules 
founded  on  the  customs  of  his  English  ancestary, 
divisible  into  two  classes— one  for  which  rea- 
sons either  never  existed,  or  have  been  for- 
gotten ;  the  other  for  which  the  reasons  were 
the  result  of  the  fashions  of  a  people  whose  S3rm- 
pathy  with  his  £&thers  was  so  little,  that  tiiey 
drove  his  ancestors  into  the  wilderness  to  found 
a  State  upon  broader  principles  than  any  of 
them  cherished,  and  with'  lai^r  frioition  than 
any  of  which,  either  prosecutors  or  exUee^ 
dreamed. 

He  reads  in  the  current  reports,  for  examples 
in  the  ninety-second  volume  of  the  reported 
decisions  of  the  Ck>urt  of  Appeals  of  New  York, 
anno  Domini  1883,  the  case  of  Bertles  vs,  Nn- 
nan,  92  N.  Y.,  106,  in  which  the  question  was 
whether  under  a  conveyance  to  husband  and 
wife  jointly,  they  take  as  tenants  in  commcm  or 
as  joint  tenants,  in  which  it  was  decided  that 
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they  held  as  tenants  by  the  entirety,  bo  that 
apon  the  death  of  either  the  survivor  took  the 
wnole  estate;  and  he  reads  in  the  opinion  that 
^*  it  is  said  .that  the  reason  upon  which  the  com- 
mon-law rale  under  consideration  was  based  has 
ceased  to  exist,  and  hence  that  the  rule  should 
be  held  to  disappear.  It  is  impossible  now  to 
determine  how  the  rule  in  the  remote  past  ob- 
tained  a  footing,  or  upon  what  reason  it  was 
based,  and  hence  it  is  impossible  now  to  say  that 
t^e  reason,  whatever  it  was,  has  entirely  ceased 
to  exist  There  are  many  rules  appertaining  to 
the  ownership  of  real  property  originating  in 
the  feudal  ages,  for  the  existence  of  which  the 
reason  does  not  now  exist,  or  is  not  discernible, 
and  yet  on  that  account  courts  are  not  authorized 
to  disregard  them.  They  must  remain  until  the 
Lf^lslature  abrogates  or  changes  them,  like 
statutes  founded  upon  no  reason,  or  upon  rea- 
sons that  have  ceased  to  operate." 

He  learns  by  reading  the  case  of  Livingston 
t».  Greene,  62  N.  Y.,  123,  that  the  law  favors 
vested  rather  than  contingen  t  remainders.  The 
Court  of  Appeals  tells  him  that  *'  this  was  so  at 
common  law  for  a  reason  that  has  long  ceased 
to  exist  in  this  State.  The  reason  was.  that  if 
contingent,  it  was  in  the  power  of  the  liie-estate 
man  to  defeat^the  remainder  bv  a  fine  era  feoff- 
ment.   But  the  rule  seems  still  to  prevail" 

If  the  spirit  of  any  departed  be  ever  permitted 
to  hover  about  the  home  of  his  Ufe,  it  must  af- 
ford him  scant  comfort  to  learn  that  the  con- 
struction of  the  testamentary  dispositions  which 
he  intended  for  the  benefit  of  his  familv  have 
been  thwarted  by  the  ignorance  or  unsKilftill- 
ness  of  a  draughtsman,  whose  mind  was  not  at 
the  hour  of  its  preparation  pressed  by  the  neces- 
sity of  rememoering  that  it  was  once  the  law  of 
England  that  an  estate  in  contingent  remainder 
was  liable  to  be  cut  off  by  fine  or  feoffment,  and 
that  though  fines  and  feoffhients  have  not  been 
used  or  have  been  long  disused  6n  this  side  of 
the  Atlantic,  the  rule  founded  on  their  English 
existence  has  emigrated  hither,  and  flourishes 
in  perennial  vigor,  having  left  the  impedimen- 
tum  of  the  reason  for  its  existence  beyond  the 
waves  on  the  mother  soil. 

The  student  finds  in  Coke  upon  Littleton  the 
maxim  "  cesBante  ratione,  cessat  ipsa  ^"  and 
he  fancies  that  this  provides  for  the  national 
adaptation  of  the  common  law  to  the  exigencies 
of  new  institutions  and  a  growing  people,  so 
that  there  may  ever  be  new  bottles  for  the  new 
wines. 

But  experience  will  teach  him  that  the  maxin 
is  one  of  application,  not  abrogation,  more  hon- 
ored in  the  breach  than  in  the  observance,  and 
the  chance  is  that  in  his  professional  career  he 
will  meet  a  multitude  of  instances  in  which  a 
rale  once  fixed,  with,  without,  or  even  against, 
reason,  will  be  held  to  be  as  inflexible  as  the  un- 
bendii]^  mandate  of  a  statute. 

One  of  the  wisest  and  most  justly  eminent  of 
living  lawyers  has  idealized  the  office  of  the 
conmion  law  in  these  words: 

'*The  unwritten  law  bound  by  no  form  of 
n^ords  in  dealing  with  any  novel  conditions  of 
£act  which  the  variety  of  human  affairs  presents, 
can  address  itself  without  embarrassment  to  the 
sixaple  office  of  applying  the  standard  of  justice 
to  toe  particular  case." 

'When  I  first  saw  this  sentence  it  seemed  fit- 


miliar.  I  searched  for  it  in  Moore's  Utopia 
and  Bacon's  New  Atlantis,  and  Campanella's 
Oity  of  the  Sun,  but  foiled  to  find  it  in  any  ac- 
cessible work  descriptive  of  any  ideal  or  real 
Commonwealth.  Its  author  is  not  to  be  accused 
of  plagiarism.  Yet  I  seemed  to  hear  the  echo 
of  something  I  had  read,  of  which  this  passage 
from  an  incisive  attack  upon  codificanon  re- 
minded me.  I  found  it  at  last  by  searching  dili- 
gently in  the  writings  of  Alexander  Pope,  who  in 
Uie  imaginary  case  of  Stradling  V8,  Stiles,  in  the 
reports  of  Martinus  Scriblerus,  where  the  ques- 
tion was,  what  was  given  by  a  legacy  of  "all 
my  black  and  white  horses,"  the  testator  being 
the  owner  at  the  time  of  six  black,  six  white  an  d 
six  pyed  horses,  puts  these  words  into  the  mouth 
of  one  of  the  advocates.  "And  this  is  another 
strong  argument  in  law,  Nihilf  quod  est  contra 
rationem,  est  lidtum;  for  reason  is  the  life  of  the 
law,  nay  the  common  law  is  nothing  but  reason; 
which  is  to  be  understood  of  artificial  perfection 
and  reason  gotten  by  long  study,  and  not  of  man's 
natural  reason,  for  nemo  nasdtur  artifex^  and 
leffal  reason  est  summa  ratio;  and,  therefore,  if 
all  the  reaaon  that  is  dispersed  into  so  many 
different  heads  were  united  into  one  he  could 
not  make  such  a  law  as  the  law  of  England:  be- 
cause by  many  successions  of  ages  it  has  oeen 
fixed  and  refixed  by  grave  and  learned  men;  so 
that  the  old  rule  may  be  verified  in  it:  Neminen 
oportet  esse  legibus  sapentiorem.^^ 

Side  by  side  the  comic  of  the  last  century  and 
the  serious  argument  of  the  present  thus  reach 
the  same  conclusion,  that  the  common  law  is 
the  perfection  of  wisdom.  But  the  serious 
argument  now  made  deserves  a  serious  answer. 
The  idea  that  the  unwritten  law  can  address  it- 
self without  embarrassment  to  the  simple  office 
of  applying  the  standard  of  justice  to  the  par- 
ticuuu*  case,  because  it  is  bound  by  no  rigid  form 
of  words  in  dealing  with  novel  conditions  of  facts 
presented  by  the  variety  of  human  affairs,  at- 
mbutes  to  courts  and  Judges,  in  dealing  with 

East  transactions,  the  freedom  with  which  legis- 
itors  act  in  framing  rules  for  the  fiiture.  The 
simple  office  of  applying  the  standard  of  Justice 
to  uie  particular  case  is  not  attempted  by  any 
tribunal  know  among  men.  It  could  not  be. 
except  by  judges  selected  from  the  wisest  and 
most  learned  of  mankind,  who  should  unite  the 
omnipotence  of  the  British  Parliament  with  the 
wisdom  and  freedom  from  restraint  in  adopting 
novel  remedies  exercised  by  King  Solomon. 
But  Judges  in  fact  ask  themselves  in  each  case 
"What  is  the  established  law  of  this  case  ?"  not 
"What  does  Justice  require  between  these  liti- 
gants?" 

The  daily  experience  in  every  lawyer's  life 
proves  the  untruth  of  this  theory.  Even  if  he 
see  clearly  and  may  safely  claim  that  a  decision 
in  his  favor  will  not  only  establish  justice  be- 
tween the  parties,  but  also  fhmish  a  wide  prece* 
dent  for  the  guidance  and  control  of  others,  he 
has  made  litue  progress  toward  success.  But  if 
he  can  find  a  case  in  point  he  is  happy.  To 
know  that  his  client  is  in  the  right  may  comfort 
him  in  defeat,  but  to  find  a  case  in  point  is  a 
step  toward  success.  While  it  may  be  admitted 
that  this  is  partly  because  the  wisdom  of  the 
fathers  is  usually  safe  guidance  for  their  sons, 
yet  the  principal  reason  why  the  lawyer  who 
finds  a  precedent  has  a  right  to  be  happy  is 
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founded  on  consideratdonB  not  relating  to  the 
character  of  the  precedent.    Be  the  precedent , 
ever  so  wise  or  ever  so  foolish,  nevertheless  it  j 
is  a  precedent,  and  the  conservatlveness  of  the 
profession  and  the  natural  indolence  of  man  ! 
combine  to  induce  the  judge  to  follow.    Every  ! 
lawyer  who  has  ever  undertaken  to  combat  an  ' 
unwise  or  foolish  precedent,  of  which  there  are  ' 
many,  knows  how  difficult  is  the  task.    It  is 
true  tnere  are  many  overruled  cases.    They  are 
published  in  volumes.    Yet  I  venture  to  assert  | 
that  the  cases  which  ought  to  be  overruled,  or 
are  not  worth   following,   exceed  in   number 
those  that  have  reached  that  just  distinction. 
The  consequence  is  that  the  devotees  of  our  pro- 
fession are  converted  into  antiquaries,  whose  I 
never  ending  task  is  to  Pore  over  the  records  of, 
the  past,  in  the  hope  of  discovering  that  once 
at  least  b.efore  the  date  of  research  legal  history  i 
had  recorded  an  example  of  similar  contention,  ■ 
whose  results  might  relieve  fvoxn.  the  duty  of; 
considering  the  consequences  to  follow  inde-  j 
pendent  tnought,  and  might   relegate  to  the  • 
eaay,  lazv  task  of  imitation  and  copy.  | 

It  would  puzzle  the  legal  master  whose  words  I  ] 
have  quoted  to  point  to  a  single  instance  in  which 
the  common  law, unaided  by  legislation,  has  dealt 
with  novel  conditions,  either  easilj^  or  wisely. 
Surely  he  would  not  refer  to  the  decisions  upon 
railroad  wages  and  supply  claims^  or  to  the  rules 
so  widely  variant  in  different  jurisdictions,  that 
^^  respondeat  superior  ^^  does  not  apply  to  serv- 
ants in  what  is  called  common  employment. 

To  those  who  assume  that  all  wisdom  is  buried 
in  tJie  records  of  antiquity  these  suggestions 
will  seem  but  folly;  but  to  those  who,  with  me, 
believe  that  the  world  is  wiser  and  better  to- 
day than  ever  before,  and  that  we  should  be  as 
hopeftd  of  the  future  as  certain  of  the  present, 
I  submit  them  with  the  belief  and  in  the  hope 
that  they  may  find  acceptance. 

The  case  hunter  is  in  one  sense  a  student. 
He  rumages  among  the  records  of  the  past,  and 
brings  to  light  the  nistory  of  rules.  No  one  can 
over  estimate  the  value  of  historical  research. 
But  the  case  lawyer,  in  using  historic  examples 
as  patterns  on  which  to  foshion,  or  moulds  Into 
which  to  run,  the  conduct  of  our  present  and 
fature  lives,  is  trying  to  turn  time  backward 
and  arrest  the  progress  of  man.  This  tunc  pro 
nunc  process  helps  the  indolent  i-ather  than  the 
just  The  real  student  of  legal  history  reads  it 
with  eyes  open  to  the  faults  as  well  as  to  the 
merits  of  the  past,  while  the  case  hunter  as- 
sumes (it  is  the  rule  of  his  life)  that  results  once 
reported  by  judicial  tribunals  are  not  only  of 
permanent  value  (this  may  be  safely  admitted), 
but  are  entitled  to  continuing  control.  A  case 
in  point  once  found,  excludes  all  argument  to 
the  contrary,  and  the  only  appeal  is  to  the  Legis- 
lature, and  this  of  course  without  benefit  to  the 
suitors  in  pending  controversies. 

The  consequence  is  a  constant  and  almost,  if 
not  quite,  insuperable  tendencyon  the  part  of 
courts  against  legal  process.  With  the  face  of 
inquiry  turned  backward,  how  can  forward  mo- 
tion be  expected?  The  wisest  and  best  of  our 
numbers,  who  fortunately,  as  a  rule  at  least,  are 
still  called  to  Judicial  station,  are  daily  and 
hourly  employed  to  treat  what  has  been  achieved 
as  sufficient,  are  admonished  that  to  seek  im- 
provement is  to  abdicate  proper  Judicial  ftinc- 


tions,  is  not  to  expound,  but  to  make  law.  We 
have  been  so  often  warned  against  ''judge-made 
law"  that  this  has  become  a  phrase,  not  descrip- 
tive of  what  is  best,  as  it  really  should  be,  but 
the  worst  in  our  jurisprudence. 

It  is  an  idle  thought,  perhaps  a  mere  dream, 
to  think  of  an  Utopia  in  which  the  judges  shall 
make  the  laws,  and  to  the  General  Assembly,  or 
some  other  tribunal,  be  committed  the  inferior 
task  of  construing  them.  And  yet  what  worthy 
man  or  nation  ever  yet  existed  without  its 
dream,  its  hope,  its  golden  city,  its  Jerusalem, 
its  Utopia?  Let  us,  therefore,  strive  for  what 
we  may  perhaps  know  we  can  in  our  own  lives 
never  attain,  the  elevation  of  the  dignity  of  the 
Legislature,  so  that  there  shall  be  as  much  con- 
fidence in  the  wisdom  given  to  the  making  of 
our  laws  as  is  justly  now  bestowed  in  the  con- 
struction by  the  JuAciary. 

The  habitual  methods  of  our  profession,  our 
clinging  to  the  past  and  shrinking  from  the  fu- 
ture (politely  called  conservatism),  our  daily 
quest  of  the  old  and  dread  of  the  new,  involve 
two  serious  evils  not  always  sufficiently  con- 
sidered. Firsts  no  important  step  of  reform  is 
ever,  can  ever,  be  taken  by  courts  except  at  the 
expense,  not  of  the  community,  but  of  litigants. 
The  client  sails,  like  Jason,  in  quest  of  the  gol- 
den fleece.  The  lawyer  fancies  that  it  is  to  be 
found  in  the  fortunate  land  where  stands  tiie 
temple  of  the  blind  goddess,  but  these  journeys 
are  prosecuted,  not  by  the  State,  but  by  in- 
dividuals. 

The  modem  Jason  is  not  sent  by  the  com- 
munity in  Ships  of  State,  but  in  a  craft  of  his 
own.  He  at  least  pays  the  bills  of  the  voyage. 
And  secondly,  legal  reforms  of  to^ay,  achieved 
through  the  media  of  judicial  decisions  are  al- 
ways post  facto.  Yet  if  there  be  any  duty  in- 
cumbent on  the  State,  on  the  corporate  com- 
munity, and  from  which  the  individual  ought 
to  be  relieved,*  it  is  that  of  prescribing  the  rules 
of  conduct  in  advance,  so  that  one  may  be- 
forehand know,  with  as  much  certainty  as  hu- 
man fallibility  can  secure  him,  what  will  be  the 
lefi^  consequences  of  his  fiiture  action. 

Society  provides  its  ample  equipment  of 
judges,  of  court  after  court,  peak  rising  above 
peak,  each  climbed  with  time  and  toil,  till  the 
ascent  be  completed,  and  the  oracle  which  (pre- 
sumably).never  errs,  is  heard  from  the  temple 
of  justice  situated  on  the  summit,  n>eaking  the 
infidlible  Judgment  of  the  court  of  last  resort. 
The  expense  to  the  suitor  is  vast,  the  delay  is 
costly,  sometimes  ruinous:  to  the  community  it 
is  a  trifle.  In  nine  cases  out  of  ten  the  parties 
on  both  sides,  and  their  counsel,  differ  honestly. 
It  is  only  in  the  very  smallest  minority  of  civil 
cases  that  malice  or  greed  provokes  the  conflict. 
The  idea  that  there  can  be  out  one  ri^ht  side  to 
a  cause  forgets  that  men  have  &llible  judg- 
ments, and  ascribes  to  them  the  prerogative  of 
omniscient  Divinity.  Admitting  then,  that  ab- 
solute certainty  is,  on  this  side  of  death,  oat  of 
the  question^  still  it  may  be  asked  why  does  not 
society  seek  to  solve  legal  problems,  to  state 
legal  rules  definitely  and  before  the  events  in- 
stead of  informing  parties  afterward,  and  why 
require  them  to  solve  their  honest  aiffer^oes 
by  resort  to  the  costly  paraphernalia  of  indi* 
vidual  employment  of  counsel,  study,  search  for 
precedents  and  search  for  witnesses. 
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The  result  is  practically  that  individuals  pro- 
vide laws  for  the  community,  not  the  community 
fbr  individuals,  and  this  they  do  to  the  loss  of 
both  the  contendinK  litigants,  to  the  injury,  if 
not  ruin,  of  ^ne,  and  ordinarily  to  the  gain  of  no 
one,  unless  it  be  of  the  gentlemen  composing 
what  John  Stuart  Mill  calls  the  **  enormously 
overpaid  "  profession  of  the  law. 

The  "  simple  oflSce,"  as  it  has  been  called,  of 
applying  the  standard  of  justice  to  the  particu- 
lar case,  the  very  difficult  function,  as  I  believe 
it  to  be,  of  ascertaining  the  rules  of  the  unwritten 
la^w  applicable  to  legal  controversies,  consists  in 
the  exposition  and  application  of  precepts  which 
are  supposed  to  be  already  somewhere  in  exist- 
ence. The  judge  who  with  or  **  without  embar- 
rassment "  should  simply  apply  **  the  standard 
of  justice  to  the  x>articular  case,"  would  soon 
find  himself  exposed  to  impeachment  For  first, 
his  sagacity  might  not  suffice  to  enable  him  to 
discern  the  "  standard  of  justice  "  applicable  to 
the  particular  case;  and  secondly,  the  office  of 
judgment,  its  essential  characteristics,  is  expo- 
sition, declaration,  application,  not  prevision. 
It  assumes  that  there  already  exists  a  relevant 
rule  of  law  applicable  to  the  case,  decisive  be- 
tween the  parties;  that  these  parties  knew  it; 
that  they  have  therefore  no  excuse  for  its  dis- 
obedience. The  result  of  every  case  must, 
therefore,  be  measured  and  determined,  not  by 
considerations  of  "justice,"  but  by  rules  either 
formulated  or  reducible  to  formulce  by  analogies 
founded  on  rules  already  formulated. 

The  problem  to  which  the  judicial  mind  ap- 

Slies  itself  is  not  what  judgment  will  most  bene- 
t  these  parties  or  the  community,  nor  what  will 
be  most  consonant  to  justice,  but  what  is  most 
nearly  in  analogy  to — most  readily  derivable 
firom  legal  provisions  previously  ascertained. 
The  question  the  judge  asks  himself  is :  "  What 
direction  does  the  existing  law  require  me  to 
give  this  case?"  "  In  what  path  does  the  inex- 
orable law  of  stare  decisis  compel  my  feet  to 
travel  ?  "  No  doubt  it  is  pleasing  to  every  judge 
to  find  that  his  conclusions  coincide  with  and 
gratify  his  sense  of  justice,  but  they  are  never, 
or  at  least  rarely,  provoked  by  it.  His  sense  of 
Justice  and  his  performance  of  duty  ride  side  by 
side,  perhaps  exchanging  glances  of  fHendship, 
if  not  love.  But  justice  aoes  not  hold  the  bridle 
or  prescribe  the  path.  This  cannot  be,  fVom  the 
very  necessities  of  the  judicial  path  itself,  for  it 
is  a  road  in  which  the  guide-board  is  behind  the 
rider,  and  he  must  either  sit  with  his  face  to  the 
tail,  or  constantly  look  backward,  to  see  which 
way  his  others  in  the  law  warned  him  to  travel. 
This  is  the  position  inevitably  impressed  by  the 
laws  of  two  important  avocations  in  life,  viz.,  of 
rowing  and  of  judicial  judgment  Each  new 
statement  of  a  rule  is  founded  on  a  prior  state- 
ment, not  evoked  by  considerations  of  present 
justice,  and  in  turn  each  earlier  rule  sprung 
f^m  something  behind  it. 

In  searching  for  the  fountains  of  the  unwrit- 
ten law  we  never  reach  a  time  when  the  **  sim- 
ple office  of  appl3ring  the  standard  of  justice  " 
was  in  use  by  any  one,  unless  this  be  found  in 
the  earlier  ages  of  English  jurisprudence, 
when  the  king^s  writ  was  sought  ftom  the  king 
in  person. 

[To  be  continaed.] 


Supreme  Court  of  the  District  of  Columbia. 

GENERAL  TERM. 
Rbpobtbd  by  Franklin  H.  Mackbt. 

MARY  E.  HILL 
ENOCH  M.  LOWE  et  al 
Decided  May  28,  1888. 

Where  a  loss  most  fall  on  one  of  two  innocent  parties,  the 
one  whose  neglect  or  lack  of  foresight  made  the  loss  possi- 
ble must  bear  the  burden. 

Appeal  from  a  decree  in  equity  vacating  cer- 
tain conveyances  on  the  ground  of  fraud. 
The  facts  are  sufficiently  stated  in  the  opinion. 

Joseph  Shillington  for  complainant 

H.  O.  &  R.  Clauqhton  for  defendants. 

Mr.  Justice  Cox  delivered  the  opinion  of  the 
Court : 

Li  the  case  of  Mary  E.  Hill  vs.  Enoch  M.  Lowe, 
Henry  M.  Baker,  George  A.  Woolley  and  Samuel  ' 
P.  Merrill,  the  facts  seem  to  be  as  follows: 

One  Frank  P.  Hill,  the  husband,  now  deceased, 
of  the  complainant,  was,  in  1877,  the  owner  of 
parts  of  lots  1  and  2  in  square  south  of  square 
1038  in  the  City  of  Washington.  In  that  year  he 
conveyed  the  lots  for  a  nominal  consideration  of 
|2,000  to  one  Mclntire  by  an  absolute  deed,  but 
it  was  in  fact  upon  a  secret  trust  to  hold  the 
property  and  to  dispose  of  it  according  to  the 
directions  of  HUl.  Afterwards,  by  HilPs  direc- 
tion, Mclntire  conveyed  it  to  a  man  named 
Clark,  and  Clark  again,  in  turn  conveyed  to 
Hill  himself,  by  HilPs  direction.  The  first  deed 
from  Bmi  to  Mclntire,  was  put  on  record.  The 
other,  two  deeds  were  not  recorded.  Then  came 
the  consequence  that  we  have  seen  so  often,  in 
this  Court,  that  the  party  holding  the  legal  title 
defrauded  somebody  by  conveying  it  to  someone 
else  than  the  party  entitled. 

While  the  title  was  in  this  condition.  Hill  died, 
after  having  made  a  will  devising  all  his  prop- 
erty to  bis  wife.  The  deeds  from  Mclntire  to 
Clark  and  from  Clark  back  to  Hill  seem  to  have 
been  lost  for  a  long  time,  and  never  to  have 
turned  up  until  lon^  after  certain  events  of  which 
I  have  now  to  speaK. 

Some  time  after  Hill's  death,  Lowe,  one  of  the 
defendants,  a  real  estate  agent,  made  a  sale  to 
Woolley,  another  of  the  defendants,  of  some 
land  adjoining  the  property  I  have  just  described, 
and  when  that  sale  was  completed  Wooley  in- 
quired of  Lowe  if  he  knew  who  owned  the  title 
to  the  property  in  question,  remarking  "  I  would 
like  to  buy  that  if  I  could  get  a  good  title."  There- 
upon, Lowe  set  himself  to  work  to  ascertain  who 
was  the  owner  of  the  property;  he  found  that 
Mclntire  had  the  legal  title  on  record,  but,  in 
some  way,  he  was  brought  into  communication 
with  Clark  who  had  conveyed  the  property 
back  to  Hill  and  also  Mr.  H.  E.  Davis,  the  attor- 
ney for  the  complainant,  and  was  informed  by 
both  of  them  that  Mclntire  had  conveyed  it 
back  to  Hill.  He  also  entered  into  communica- 
tion with  the  complainant,  who  resided  in  Balti- 
more, and  sent  somebody  to  interview  her  and 
heard  the  same  fects  from  her.  She  made  search 
for  the  deeds  and  did  not  find  them.     After  re- 
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peated  searches,  she  was  unable  to  find  them. 
Mr.  Davis  also  made  an  unsuccessful  search 
among  his  papers  for  these  deeds.  Six  months 
elapsed,  and  Lowe  opened  correspondence  with 
Mclntire  who  resided  in  the  north,  and  was  in- 
formed by  him  that  he  really  was  the. owner,  and 
he  deniea  the  ownership  of  everybody  else,  and 
thereupon  Lowe  purchased  the  property  or  Mc- 
lntire for  |500  and  had  him  convey  the  land  to 
Cockerille,  and  then  had  Cockerille  convey  the 
land  to  WooUey  for  $900  and  he  pocketed  the  dif- 
ference. Woolley  afterwards  ^ave  a  deed  of  trust 
to  secure  the  other  defendant,  Merrill,  for  a  sum 
of  money  borrowed  from  him. 

The  bill  charges  that  Lowe,  in  buying  this 
land  fVom  Mclntire  and  in  negotiating  with  the 
complainant,  was  the  agent  of  Woolley,  and 
that  being  advised  of  the  condition  of  the  title 
by  the  complainant,  his  knowledge  is  to  be  im- 
puted to  Woolley.  It  charges  that  all  of  these 
parties  entered  into  a  conspiracy  to  defraud  and 
cheat  the  complainant  out  of  her  property  and 
asks  that  the  conveyances  be  vacated  and  the 
property  reconveyed. 

Lowe,  in  his  answer,  denies  that  he  acted  as 
agent  for  Woolley  at  all.  He  admits  he  was 
fUlly  informed  of  the  claims  of  the  complainant, 
but  he  says  that  they  made  repeated  searches 
for  the  deeds  and  he  did  not  believe  they  had 
any  deeds  at  all;  and  that  when  he  communi- 
cated with  Mclntire,  the  latter  claimed  to  be  the 
owner,  and  wrote  him  letters  in  which  he  denied 
the  ownership  of  anybody  else.  He  produces 
the  1  otters.  He  says  he  got  the  property  fVom 
Mclntire  on  his  own  account  only,  and  not  as 
the  agent  for  Woolley,  for  $500,  and  he  had  it 
conveyed  to  Cockerille  because  he  did  not  wish 
Woolley  to  see  the  consideration  of  |500  in  Mc- 
lntire's  deed,  as  he  meant  to  charge  him  a  good 
deal  more,  and  then  he  sold  to  Woolley  for 
$900  and  got  Cockerille  to  convey  to  him,  and 
he  pocketed  the  difference  of  $400, 

Woolley,  also,  denies  that  Lowe  was  his  agent; 
says  he  had  no  knowledge  whatever  of  his  trans- 
actions or  of  the  claims  of  the  complainant,  and 
produces  a  written  agreement  of  sale  between 
Ix)wo  and  Kintz  and  himself,  in  which  they  de- 
scribe themselves  as  the  agents  of  Cockerille 
and  deal  with  him  as  a  stranger. 

Merrill,  the  other  defendant,  professes  to  be 
a  purchaser  in  good  faith,  who  loaned  this  money 
and  took  a  de^  of  trust. 

The  Justice  at  special  term  was  satisfied,  from 
the  evidence,  that  Lowe  was  the  agent  of 
Woolley,  and  that  Woolley  therefore  was  to  be 
charged  with  Lowe's  information  as  to  the 
claims  of  the  complainant  upon  the  property. 
He  held  that  Merrill,  however,  who  took  the 
deed  of  trust  fh)m  Woolley,  ought  to  be  pro- 
tected; but  that  the  deed  from  Mclntire  to 
Cockerille  and  Woolley  ought  to  be  set  aside. 

We  have  not  been  able  to  concur  with  the 
Justice  holding  the  special  term  in  that  conclu- 
sion. There  is  nothing  in  the  case  whatever  to 
impugn  the  entire  good  faith  of  Woolley.  It  is 
obvious  that  he  purchased  this  property  with- 
out any  notice  of  the  defect  of  title,  and  he  paid 
full  value,  $900.  There  is  nothing  to  cast  sus- 
picion upnon  his  good  faith  or  to  show  that  he 
had  any  knowledge  whatever  of  Lowe's  trans- 
actions or  of  the  price  Lowe  was  to  pay.  The 
The  loss  must  flail  on  Woolley  or  on  tie  com- 


plainant This  loss  was  occasioned  by  the 
neglect  of  the  complainant's  husband,  under 
whom  she  claims,  to  put  these  deeds  on  record. 
The  consequence  was,  that  by  reason  of  that 
neglect  it  was  put  in  the  power  of  Mclntire  to 
pass  to  Woolley  a  complete  record  title.  It 
would,  therefore,  seem  to  be  a  plain  case  for  the 
application  of  the  well  known  rule  that  if  a  loss 
is  to  fall  on  one  of  two  innocent  parties,  the  one 
whose  neglect  or  lack  of  foresight  made  the  loss 
possible  is  the  one  who  must  bear  the  burden. 

It  is  claimed  that^  as  notice  to  the  agent  is 
notice  to  the  principal,  and  as  Lowe  was  the 
agent  of  WooUey,  Woolley  is  therefore  to  be 
charged  with  that  notice  and  to  sufifer  the  con- 
sequences. We  do  not  think  the  evidence  makes 
out  a  case  of  agency  at  all.  The  whole  of  this 
theory  of  agency  is  founded  ujpon  a  casual  ex- 
pression made  use  of  by  Woolley.  Lowe  said : 
"I  was  selling  Mr.  Woolley  a  piece  of  property 
adjoining  it  at  the  time,  and  after  he  got  that 
piece  he  said,  *Do  you  know  who  that  piece  be- 
longs to?'  (Meaning  the  piece  in  controversy) 
and  I  said  that  I  did  not ;  and  he  said,  '  I  would 
buy  that  piece  if  I  can  get  it  at  a  fair  price." 

On  that  casual  expression  the  whole  theory 
is  founded  that  Lowe  was  the  agent  of  Woolley 
in  making  inquires  about  this  property  and 
carrying  out  the  sale  to  Woolley.  It  seems  to 
us  that  all  of  this  is  perfectly  consistent  with 
the  idea  that  if  Lowe  would  ascertain  the  owner 
and  get  his  authority  to  sell,  Woolley  would 
buy  fW)m  Lowe  or  firom  the  owner  through 
Lowe.  It  does  not  appear  that  Lowe  expected 
to  get  any  compensation  ftom  Woolley  for  the 
work  of  buying  the  property  or  that  Woolley 
expected  to  pay  him  anything.  The  fair  pre- 
sumption would  be  that  in  this,  as  in  all  the 
ordinary  course  of  dealings  by  real  estate 
agents,  the  agent  expected  to  fpet  his  compen- 
sation, in  the  shape  of  a  commission,  fh>m  the 
owner  and  not  ftom  the  purchaser,  or  expected 
to  get  his  compensation  in  a  purchase  on  his 
own  account  and  a  resale  of  the  property  at  an 
advance.  At  all  events,  it  would  be  a  pretty 
hard  case  that  Woolley,  who  paid  the  fUll  value 
of  the  property  in  entire  ignorance,  as  far  as  ap- 
pears, of  any  defect  in  the  title,  should  lose  that 
money,  unless  the  agency  is  made  perfectly 
clear.  In  a  case  of  doubt,  the  presumption 
ought  to  be  in  favor  of  the  party  who  acted  in 
eood  flEiith.  and  had  no  actual  knowledge  of  the 
aefect  in  tne  title. 

We  are  not  satisfied  that  there  was  any  case 
of  agency.  We  are  rather  satisfied  the  other 
way.  We  think  that  Mr.  Woolley  ought  to  be 
protected,  as  a  bona  fide  purchaser  witliout 
notice,  and  that  the  decree  oelow  ought  to  be 
reversed,  and  the  bill  dismissed. 


Indictment  charging  that  defendant  sub- 
orned an  unknown  person  pretending  to  be  a 
certain  party,  who  took  the  oath  administered 
by  the  register  of  the  local  land  ofllce,  said  per- 
son not  believing  same  to  be  true,  as  defenoant 
then  and  there  &ew,  and  that  she  took  the  oath 
not  believing  it  to  be  true  which  defendant 
knew,  and  setting  out  the  substance  of  the  affi- 
davit and  wherein  it  was  false,  is  sufildent. 
Babcock  vs.  United  States,  U.  S.  C.  C,  D.  Colo^ 
May  5,  1888. 
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SUPREME  JUDICIAL  COUBT  OF  MAINE. 

HENRY  J.  FOWLER  et  al 

WESTERN  UNION  TELEGRAPH  00. 

1.  A  stipnlation,  in  the  printed  directions  to  send  a  night 
message,  **  that  the  sender  will  agree  that  he  will  not  claim 
damases  for  errors  or  delays,  or  for  non-delivery  of  snch 
xncBsage,  liappening  fW)m  any  canse,  beyond  a  snm,"  etc., 
although  assented  to  by  sender,  Is  void  as  against  public 
policy. 

2.  Telegraph  companies  do  not  insnre  absolutely  the  safe 
and  accurate  transmission  of  messages,  as  against  all  con- 
tingencies ;  but  they  are  bound  to  transmit  them  with  care 
and  diligence  adequate  to  the  business  they  undertake . 

3.  A  telegraph  company  is  not  liable  for  the  non -delivery  of 
a  night  message  which  was  destroyed  by  fire  at  a  repeating 
station,  without  the  fiiult  of  the  company. 

4.  In  an  action  for  damages  occasioned  by  a  fkilore  to  trans- 
mit ani  deliver  a  telegraph  ra9S3a;je,  the  plaintiflT  mikes 
out  a  primi  facie  case  by  showing  the  fact  of  a  non-delivery 
of  the  message,  and  consequent  loss.  The  burden  is  then 
npqn  the  company  to  show  that  the  f&llure  to  deliver  was 
caused  by  some  agencry  for  which  it  was  not  responsible 
and  is  not  liable. 

On  report. 

An  Action  to  recover  damages  for  failure  to 
transmit  and  deliver  a  night  telegraph  mes- 
sage. 

The  Facts  are  fally  stated  in  the  opinion. 

Foster,  J.,  delivered  the  opinion  of  the 
Court: 

This  case  comes  up  on  report.  It  appears  that 
on  the  evening  of  August  2D,  1883,  the  plain- 
tiffs, whose  business  is  that  of  pork  packing, 
delivered  to  the  defendant's  «gent  at  Portland, 
for  transmission  and  delivery,  the  following 
night  message : 

"P0BTL.VND,  Aug,  20,  1883. 
.t  To  H.  F.  GooGiNS, 

''Union  Stock  Yards,  III 

"  Ship  one  car  hogs  to-morrow. 

"Thompson,  Fowler  &  Co." 

The  message  never  having  been  delivered  by 
the  defendant,  this  action  is  sought  to  recover 
damages  alleged  to  have  been  sustained  in  conse- 
quence. 

In  defense  of  the  action  the  defendant  intro- 
duced evidence,  and  established  the  following 
fkcts:. 

At  the  Union  Stock  Yards,  which  are  about 
six  miles  from  Chicago,  the  defendant  company 
had  only  a  day  office — open  from  half-past  six 
in  the  morning  till  ten  o'clock  in  the  evening. 
Night  messages  directed  to  the  stock  yards,  re- 
ceived at  the  Chicago  office  during  the  night, 
were  necessarily  kept  in  that  office  until  after 
the  opening  of  the  office  at  the  stock  yards  on 
the  following  morning.  This  despatch  was  re- 
ceived at  the  Chicago  office  during  the  night  of 
August  20-21.  and  the  copy  was  hung  upon  what 
was  called  tne  stock  yards  hook,  in  the  ope- 
rating room,  awaiting  the  opening  of  the  office 
at  that  place  on  the  morning  of  the  21st  About 
thirty  minutes  past  six  that  morning,  and  im- 
mediately prior  to  the  opening  of  the  stock 
yards  office,  a  fire  suddenly  broke  out  in  the 
operating  room  of  the  Chicago  office,  and  spread 


with  such  rapidity  that  nothing  could  be  saved 
firom  the  room;  and  this  copy,  together  with 
everything  in  the  room,  was  aestroyed. 

The  fire  was  first  discovered  in  this  room  upon 
the  back  of  the  "switchboard,"  where  it  is  cov- 
ered with  numerous  wires  necessarily  running 
very  close  to  each  other;  and  was  caused  by  the 
crossing  of  several  wires  charged  with  large 
batteries.  This  crossing  resulted  from  atmos- 
pheric conditions,  the  moisture  accumulating 
on  the  back  of  the  switchboard  forming  a  par- 
tial connection  between  the  wires  and  acting  as 
a  partial  conductor,  thereby  causing  the  electric 
current  to  leave  its  proper  course,  with  the  re- 
sult as  above  stated. 

That  such  accidents  are  exceedingly  rare  is 
not  disputed,  and  that  there  are  no  improve- 
ments known  to  the  art,  or  anywhere  in  use,  by 
which  the  possibility  of  such  an  occurrence  can 
be  prevented. 

In  consequence  of  this  fire  it  became  impos- 
sible for  the  defendant  to  deliver  the  plaintiffs' 
message. 

This  message  delivered  to. the  company  was 
written  upon  a  night  message  blank,  and,  after 
stipulating  that  the  company  would  receive 
messages  to  be  sent,  without  repetition,  during 
the  night,  for  delivery  not  earlier  than  the  morn- 
ing of  the  next  ensuing  business  day,  at  reduced 
rates,  there  followed  this  condition : 

"That  the  sender  will  agree  that  he  will  not 
daim  damages  for  errors  or  delays,  or  for  non- 
delivery of  such  messages,  happening  from  any 
cause,  beyond  a  sum  equal  to  ten  times  the 
amount  paid  for  transmission,"  etc. 

Above  the  written  message  were  those  wo;ds : 
"Send  the  following  night  message,  subject  to 
the  above  conditions,  which  are  hereby  a-jreed 
to." 

No  evidence  was  offered  at  the  trial,  or  ques- 
tion raised,  in  reference  to  the  stipulations  and 
condition,  fUrther  than  what  appears  upon  the 
message  blank  signed  at  the  bottom  of  tne  mes- 
sage. Nor  is  any  question  raised  by  counsel  in 
argument  before  this  Court  in  relation  to  the  va- 
lidity of  such  a  condition  as  is  found  attached 
to  this  stipulation  or  agreement.  By  its  very 
terms,  if  held  valid,  this  condition  would  relieve 
the  company  from  all  liability  whatsoever  for 
errors,  delays  or  omissions,  "happening  from 
any  cause."  It  would  protect  it  from  all  lia- 
bility happening  as  the  result  of  its  own  negli- 
gence. Whatever  force  or  effect  other  courts 
may  give  to  such  conditions,  whether  as  a  regu- 
lation of  the  company  or  as  a  contract  between 
the  parties,  it  is  now  too  well  settled  by  this 
Court  to  admit  of  question  or  contradiction, 
that  they  are  unreasonable  and  void.  Bartlett 
vs.  Western  Union  Teleg,  Co.,  62  Me.,  209;  True 
V3.  International  Teleg.  Co.,  60  Me.,  9;  Ayer  vs. 
Western  Union  Teleg.  Co.,  New  Eng.  Rep.,  784, 
79  Me.,  493. 

As  in  the  case  of  common  carriers,  they  cannot 
contract  with  their  employers  for  exemption  from 
liability  for  the  consequences  of  their  own  neg- 
ligence. Whether  such  conditions  are  reasona- 
ble or  unreasonable  must  be  determined  with 
reference  to  public  policy  rather  than  private 
contract  Southern  Exp.  Co.  vs.  Caldwell,  88 
U.  S.,  21  Wall,  270. 

The  defense,  however,  is  based  entirely  upon 
other  grounds.    No  conditions  contained  in  the 


Digitized  by 


Google 


592 


THE  WASHINGTON  LAW  EEPORTER. 


Vol.  XVI 


stipulation  are  relied  upon  as  a  defense  in  this 
acmon.  But  it  is  claimed  that  under  the  facts 
in  the  case,  concerning  which  there  is  no  con 
troversy,  the  defendant  company  cannot  be 
deemed  guilty  of  any  negligence,  and  therefore 
cannot  t^  held  to  respond  in  damages.  To  as- 
certain the  duties  and  liabilities  of  the  defend- 
ant company  we  must  look  to  the  nature  of  the 
employment,  and,  except  so  far  as  it  has  limited 
ite  ordinary  obligations  by  any  special  stipula- 
tions which  may  be  held  to  be  reasonable,  be 
governed  by  the  general  and  well  established 
principles  of  law  pertaining  to  such  employ- 
ment. 

It  is  now  perfectly  well  settled  by  the  great 
weight  of  judicial  authority,  that  although  tele- 
graph companies  are  engaged  in  what  may  ap- 
propriately be  termed  a  public  employment, 
and  are  therefore  bound  to  transmit,  for  all  per- 
sons, messages  presented  to  them  for  that  pur- 
pose, they  are  not  common  carriers  in  the  strict 
sense  of  the  term.    To  be  sure,  they  are  engaged 
in  a  business  almost,  if  not  quite,  as  important 
to  the  public  as  that  of  carriers.    But  while  the 
analogy  between  the  common  carrier  of  goods 
and  common  carrier  of  messages  is  very  strong, 
nevertheless  their  responsibility  differs  m  a  man- 
ner corresponding  to  the  difference  in  the  na- 
ture of  the  services  they  perform.    The  com- 
mon carrier  of  goods,  in  the  absence  of  any  spe- 
cial contract  or  regulation  limiting  its  general 
liability,  becomes  an  insurer  of  property  en- 
trusted to  it  for  carriage ;  whereas,  in  the  ab- 
sence of  any  contract  or  regulation  modifying 
the  liability  of  telegraph  companies,   they  do 
not  insure  absolutely  the  safe   and    accurate 
transmission  of  messages,  as  against  all  con- 
tingencies; but    they   are  bound  to  transmit 
them  with  care  and  diligence  adequate  to  the 
business  which  they  undertake,  and  for  any 
failure  in  such  care  and  diligence  they  become 
responsible.    This  appears  to  be  the  doctrine 
now  settled  by  the  courts,  and  is  founded  upon 
reason.    The  following  decisions  in  this  coun- 
try are  authority,  and  may  properly  be  cited  in 
this   connection:  Bartlett  V8,  Western   Union 
Teleg.  Co.,  62  Me.,  220,  221 ;  Aver  vs.  Western 
Union  Teleg.  Co.,  4  New  Eng.  Rep.,  784. 79  Me., 
493;  Ellis  V8,  American  Teleg.   Co.,   18  Allen, 
232— which  hold  them  to  the  use  of  due  and  rea- 
sonable care  and  liable  for  the  consequences  of 
their  negligence  in  the  conduct  of  their  busi- 
ness to  those  sustaining  loss  or  damage  thereby; 
Bress  vs.  United  States  Teleg.  Co.,  48  N.  Y., 
141;  Leonard  va.  New  York  A.  &  B.  Teleg.  Co., 
41  N.  Y.,  671;  Baldwin  vs.  United  States  Teleg. 
Co.,  46  N.  Y.,  761;  De  Rutte  vs.  New  York,  A. 
&  B.  Teleg.  Co.,  1  Daly.  647;  New  York  and  W. 
P.   Tele^.   Ca  vs.  Dryburg,   35  Pa.,  298:  Wes- 
tern Union  Teleg.  Co.  vs.  Graham,  1  Col.,  230; 
Sweatland  vs.  Illinois  &  M.  Teleg.  Co.,  27  Iowa., 
433;  Western  Union   Teleg  Co.  vs.  Oarew,  16 
Mich.,  625;  Western  Union  Teleg.  Co.  va.  Neill, 
67  Tex.,  283;  Washington  &  N.  O.  Teleg.  Co.  vs. 
Hobson,  16  Gratt.,  122;  Pinckney  vs.  Western 
Union  Teleg.  Co.,  19  S.  C,   71 :  Smithson  vs. 
United  States  Teleg.  Co.,  29  Md.,  167;  Little 
Rock  P.  D.  Teleg.  Co.  vs.  Davis,  41  Ark.,  79. 

A  more  stringent  rule,  however,  was  at  first 
suggested  in  two  early  cases.  The  earliest  one 
in  which  the  question  of  the  liability  of  tele- 
graph companies  arose  was  that  of  MacAndrew 


vs.  Electric  Teleg.  Co.,  17  C.  B.  (84  E.  C.  L.,  3), 
decided  in  England  in  1855.    This  case,  by  im- 

glication,  can  only  be  said  to  be  authority  for 
olding  them  to  the  liability  of  insurers.  It  was 
soon  followed  in  this  country  by  the  case  of 
Parks  vs.  Alta  California  Teleg.  Co.,  13  CaL. 
422,  decided  in  1859  —the  only  case  to  be  foond 
in  which  the  telegraph  companies  have  been 
expressly  held  to  be  common  carriers  and  sub- 
ject to  the  same  severe  rule  of  responsibility. 
With  this  exception,  all  the  American  courts 
which  have  expressed  any  decided  opinion  upon 
this  question  have  concurred  in  tiie  doctriae 
above  stated. 

The  decree  of  care  which  these  companies  are 
bound  to  use  is  to  be  measured  with  reference 
to  the  Mnd  of  business  in  which  they  are  en- 
gaged. As  compared  with  many  other  kinds  of 
business,  the  care  required  of  them  might  be 
called  '*  ^reat  care."  While  meaning  really  the 
same,  it  is  variously  stated  by  different  courts 
in  the  decisions  to  which  we  have  referred: 
"Due  and  reasonable  care;"  "ordinary  care 
and  vigilance;"  "reasonableand  proper  care;" 
"reasonable  degree  of  care  and  diligence;" 
"care  and  diligence  adequate  to  the  business 
which  they  undertake:"  "  with  skill,  with  care 
and  with  attention;  "  **  a  high  degree  of  res}>on- 
sibility."  These  are  but  the  varied  forms  of 
expressing  the  requirement  of  what  is  known 
in  law  as  ordinary  care,  as  applied  to  an  em- 
ployment of  this  nature — an  employment  which 
IS  not  that  of  an  ordinary  bailee.  The  public, 
as  a  general  rule,  has  no  choice  in  the  selection 
of  the  company.  It  has  none  in  the  selection  of 
its  servants  or  agents.  It  has  no  control  over 
the  agencies  or  instrumentalities  used  in  con- 
ducting the  business  of  the  company.  The  pub- 
lic must  take  the  agencies  which  the  companies 
Airnish,  and  it  hsCs  no  supervision  over  their 
their  management  or  methods  of  performing 
the  service  which  they  hold  themselves  out  as 
willing  and  ready  to  perform.  And  while  we 
do  not  hold  that  these  companies  are  common 
carriers^  and  subject  to  the  same  severe  rule  of 


responsibility,  we  think  that  those  who  engage 
in  the  business  of  thus  serving  die  public  by 
transmitting  messages  should  be  held  to  a  hi^h 
degree  of  diligence,  skill  and  care,  and  should 
be  responsible  for  any  negligence  or  un&ithftil- 
ness  in  the  performance  of  their  duties. 

A  telegraph  company  which  holds  itself  oat 
to  the  public  as  reaay  to  transmit  all  messages 
delivered  to  it  is  bound  to  have  suitable  instru- 
ments and  competent  servants,  and  to  see  that 
the  service  is  rendered  with  that  degree  of  care 
and  skill  which  the  peculiar  nature  of  tiie  un- 
dertaMng  requires.  We  do  not  understand, 
however,  that  this  duty  would  impose  a  liabil- 
ity upon  the  company  for  want  of  skill  op 
knowledge  not  reasonably  attainable  in  the  art; 
nor  for  errors  or  imperfections  which  arise 
ftx)m  causes  not  within  its  control,  or  which 
are  not  capable  of  being  guarded  against. 
White  vs.  Western  Union  Teleg.  Co.,  14  Fed. 
Rep.,  710;  Sweatland  vs.  Illinois  &  M.  Tel^ 
Co.,  27  Iowa,  433:  Leonard  vs.  New  York,  A  « 
B.  Teleg.  Co.,  41  N.  Y.,  672:  Ellis  vs.  AmOTican 
Teleg.  Co.,  13  Allen,  233;  Bartlett  vs.  Western 
Union  Teleg.  Co.,  62  Me.,  221. 

We  think  our  own  court  has  expressed  the 
doctrine  we  are  discussing,  in  language  so  fit- 
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tiiig[  that  we  may  be  jastified  in  making  the  fol- 
lowing extended  qnotation  f¥om  the  case  last 
cited :  "  To  require  a  degree  of  care  and  skill 
commensarate  with  the  im^rtance  of  the  trast 
rex>03ed  is  in  accordance  with  the  principles  of 
law  applicable  to  all  undertakings  of  whatever 
kind,  whether  professional,  mechanical,  or  that 
of  the  common  laborer.  There  is  no  reason 
why  the  business  of  sending  messages  by  tele- 
graph should  be  made  an  exception  to  the  gen- 
eral rule.  This  requires  skill  as  well  as  care. 
If  the  work  is  difficult,  greater  skill  is  required. 
It  is  often  necessary  to  trust  to  this  mode  of 
commanication  matters  of  great  moment,  and 
therefore  the  law  requires  great  care.  It  is 
necessary  to  use  instruments  of  a  somewhat 
delicate  nature  and  accurate  adjustment,  and 
therefore  they  must  be  so  made  as  to  be  reason- 
ably sufficient  for  the  purpose.  The  company 
holding  itself  out  to  tne  public  as  ready  and 
willing  to  transmit  messages  by  this  means 
pledges  to  that  public  the  use  of  instruments 
proper  for  the  purpose,  and  that  degree  of  skill 
and  care  adequate  to  accomplish  the  object 
proposed.  In  case  of  failure  in  any  of  these  re- 
jects, the  company  would  undoubtedly  be 
liable  for  the  damage  resulting.  This  would 
not  impose  any  liability  for  want  of  skill  or 
knowledge  not  reasonably  attainable  in  the 
present  state  of  the  art ;  nor  for  errors  resulting 
from  the  peculiar  and  unknown  condition  of 
the  atmosphere  or  any  agency,  from  whatever 
source,  which  the  degree  of  skill  and  care  spoken 
of  is  insufficient  to  guard  against  or  avoid." 

Taking  the  facts  as  nroved  in  the  case  now 
under  consideration,  and  applying  the  principles 
of  law  to  them,  are  the  plaintiffs  entitled  to  re- 
cover? 

They  make  out  a  prima  facie  case  when  they 
show  that  the  message  which  the  company  un- 
dertook to  send  was  not  delivered,  and  that 
damage  has  resulted.  It  is  not  necessary  that 
they  snow  affirmatively  that  the  failure  to  de- 
liver happened  through  any  omission  of  duty  by 
the  company  or  its  omaej^,  or  from  some  defect 
in  the  instrumentalities  employed  by  the  com- 
pany. The  failure  to  deliver  being  shown,  the 
legal  presumption  is  that  it  was  caused  by  some 
one  or  other  of  these  causes,  or  of  all  combined. 
It  then  becomes  incumbent  on  the  defendant,  if 
it  would  relieve  itself  from  the  consequences  of 
such  presumption,  to  overcome  that  presump- 
tion by  showing  that,  in  the  attempted  transmis- 
sion and  delivery  of  the  message,  it  exercised  all 
prox>er  care  and  dilis^ence  commensurate  with 
the  undertaking,  and  that  the  failure  is  not  at- 
tributable to  any  fault  or  negligence  on  its  part 
or  that  of  any  of  its  employees.  Bartlett  vs. 
Western  Union  Teleg.  Co.,  62  Me.,  221;  Baldwin 
w.  United  States  Teleg.  Co.,  45  N.  Y.,  744; 
Western  Union  Teleg.  t5o.  vs.  Graham,  1  CoL, 
230;  Shearm.  &  Redf.  Neg.,  sec.  559;  United 
States  Teleg.  Co.  vs.  Wenger,  55  Pa.,  262. 

The  case  last  named  was  where  a  message, 
sent  hj  the  plaintiff's  line  to  New  York,  was 
transmitted  only  to  Philadelphia,  and  no  reason 
was  assigned  for  the  failure  to  transmit  the 
message  to  its  destination.  The  Oourt  says : 
"  No  such  reason  as  the  law  would  recognize, 
and  indeed  no  reason  at  all,  was  given  for  the 
fiEdlure  to  transmit  the  mess^e  to  its  destinsr 
tion.    Thus  was  presented  a  clear  case  of  gross 


negligence  against  the  company,  in  performing 
its  undertaking,  and  a  consequent  liability  to 
the  plaintiff  for  such  damage  as  he  had  sustained 
in  consequence  thereof." 

The  case  at  bar  is  unlike  that  While  it  is 
true  that  the  message  in  this  case  was  not  trans- 
mitted to  its  destination,  the  defendant  here 
has  assumed  the  burden  of  proof,  after  the 
prima  fade  case  of  the  plaintiffs,  and,  by  evi- 
dence which  is  uncontradicted,  has  shown  that 
the  failure  was  caused  by  agencies  over  which 
it  had  no  control  and  for  which  it  was  not  re- 
sponsible. The  despatch,  when  received  at  the 
Chicago  office  during  the  night,  was  taken  from 
the  wire,  and  the  re&y  copy  was  hung  upon  the 
Stock  Yards  hook,  to  be  forwarded  the  follow- 
ing morning,  when  the  office  at  that  place 
should  open.  This  is  all  that  could  be  done  that 
night.  By  the  terms  of  the  company's  stipula- 
tion or  regulation,  to  which  the  plaintiffs,  by 
their  signature  thereto,  either  assented,  or  by 
which  they  must  be  held  to  be  estopped  (Breese 
va.  United  States  Teleg.  Co.,  48  N.  Y.,  141,  142 : 
Qrinnell  V8.  Western  Union  Teleg.  Co.,  113 
Mass.,  807) — aside  from  the  void  condition  of 
which  we  have  spoken— the  message  was  not 
to  be  delivered  earlier  than  the  morning  of  the 
next  ensuing  business  day.  An  earlier  trans- 
mission in  this  case  was  impossible.  Immedi- 
ately prior  to  the  time  for  forwarding  the  mes-. 
sage  over  the  line  communicating  with  the 
Stock  Yards,  a  fire  suddenly  broke  out  in  the 
operating  room,  and,  before  anything  could  be 
rescued,  the  wnole  room  was  enveloped  in 
flames,  and  this  message  destroyed. 

The  origin  of  the  fire,  as  we  have  stated  and 
as  the  evidence  shows,  was  due  to  atmospheric 
conditions  and  influences  over  which  the  de- 
fendant company  had  no  control.  There  were 
no  improvements  known,  or  anywhere  in  use, 
which  could  guard  aerainst  the  possibility  of 
such  an  occurrence.  &  the  company  ought  to 
have  foreseen  that  such  an  accident  might  hap- 
pen, or  if  such  an  occurrence  could  reasonably 
have  been  anticipated,  and  it  could  have  been 
guarded  against,  then  the  omission  to  provide 
against  it  might  be  held  to  be  actionsble  negli- 
gence. But  the  facts,  as  they  appear  in  the  case, 
rebut  any  negligence  on  this  ground.  That  it 
was  likely  to  occur  was  only  a  possibility.  The 
fire  does  not  appear  to  have  originated  through 
any  fault  or  negligence  of  the  company  or  its 
employees,  or  through  any  imperfections  in  the 
chemicals,  metals,  machinery,  or  implements 
used  by  it,  which,  by  any  skill  or  knowledge 
reasonably  attainable  in  the  present  state  of 
telegraphy,  could  be  guarded  against. 

The  facts  proved  bring  the  case  within  the 
decisions  to  which  we  have  referred  in  another 
part  of  this  opinion,  and,  upon  these  fiicts  and 
the  law,  it  is  tne  opinion  of  the  Court  that  the 
plaintiffs  cannot  prevail. 
Judgment  for  defendant. 

Peters,  Chief  Justice. 

Walton,  Danpobth,  Virgin  and  Libbey, 
JJ.,  concurred. 


One  entitled  to  "net  annual  income"  of  stock 
in  corporation,  is  entitled  to  dividends  on  such 
stock  from  its  surplus  earnings.  Gilkey  va. 
Paine  (Me.),  6  New  feng.  Rep.,  664. 
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Rule  of  Court. 

Rule  20.  •  •  •  *  ITercaJter  alJ  notices  tehich  relate  to 
proceedings  in  the  Sunretne  Court  of  the  District  of  Oolum  bia^ 
the  publication  of  which  is  required  by  law  or  by  rules  of 
Court,  or  by  any  order  of  Court.  shcUl  be  published  in  The 
Washington  Law  Reporter,  during  the  time  required  by 
law,  m  addition  to  any  other  papers  iohich  may  be  specially 
ordered  or  which  may  be  selected  by  tfie  p<irties. 


At  Law. 
No.  19S84. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 

The  5th  day  of  September,  1888. 
Samuel  Biatchford.  Surviving  Executor  ^ 
of  Richard  H.  Biatchford,  deceased. 
Plaintiff, 

vs. 
William  Spragio,  Defendant. 
On  motion  of  the  plaintiff,  by  Mr.  Walter  D.  Davidge,  his 
attorney,  it  is  ordered  that  the  defendant  cause  his  appear- 
ance to  be  be  entered  herein  on  or  before  the  Gsst  rule-day 
occurring  forty  days  after  this  day;  otherwise  the  cause  wffl 
be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  recover  against  the  defendant 
the  sum  of  i37,857.03,  with  interest  at  seven  per  cent,  per  an- 
num fVom  tne  20th  of  June,  1876.  according  to  the  particu- 
lars of  demand  annexed  to  the  aeclaration.  less  the  credits 
of  $10,001.32,  therein  given.  The  suit  is  based  upon  a  judg- 
ment recovered  against  the  defendant  on  the  20th  of  June, 
1876  (as  one  of  the  surviving  partners  of  Hoyt,  Sprafues  & 
Co.),  in  the  Supreme  Court  of  the  State  of  New  York,  m  and 
for  the  City  and  County  of  New  York,  by  reason  of  the  non- 
performance of  certain  promises  before  that  time  made  by 
the  defendant.  It  is  also  based  upon  a  claim  for  money 
lent,  for  money  paid,  and  for  money  had  and  received  to  the 
use  of  Richard  M.  Biatchford,  deceased,  the  testator  of 
plaintiff.  It  is  also  based  upon  an  accounting  had  between 
the  plaintiff  and  Burr  W.  Oriswold,  as  executors,  and  the 
defendant  (impleaded  with  others),  on  the  2Cth  of  June. 
1876,  in  the  Supreme  Court  of  the  State  of  New  York,  in  and 
for  the  City  and  County  of  New  York,  in  a  suit  brought  ty 
the  Berkshire  Woolen  Company  against  Hoyt,  Spragues  s* 
Co.  and  others.  W.  8.  COX,  J. 

Test:  R.  J.  Mkios,  Clerk. 

87  By  J.  R,  Young,  As8*t  Clei*. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  10th  day  of  September,  1888. 
Lillian  S.  Benton ) 

vs.  [- No.  11285.    Docket. 

Heniy  Bsnton.  ) 
On  motion  of  the  plaintiff,  bv  Mr.  Frank  T.  Browning, 
her  solicitor.  It  is  ordered  that  the  defendant,  Henry  Benton, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day:  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 
The  object  of  this  suit  is  for  a  divorce,  instituted  by  the 

glaintiff,  Lillian  S.  Benton,  against  the  defendant,  Henry 
enton,  on  the  grounds  of  desertion  of  the  plaintiff  by  the 
defendant  for  the  uninterrupted  space  of  more  [than]  two 
years.       By  the  Court.  W.  8.  COX,  Justice.  Ac. 

True  copy.    Test:  R.  J.  Meigs,  Clerk,  &c. 

37 By  M.  A.  Clancy,  AsS't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  12th  day  of  September,  1888. 
Cordelia  E.  O'Reilly ) 

vs.  >  No.  11262.    Docket  28. 

Luke  O'Reilly.     3 

On  motion  of  the  plaintiff,  by  Mr.  F.  P.  B.  Sands,  her  so- 
licitor, it  is  ordered  that  the  defendant,  Luke  O'Reilly,  cause 
his  anpearance  to  be  entered  herein  on  or  before  tne  first 
rule-day  occurring  forty  days  after  this  day;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  secure  a  divorce  fVom  the  bonds 
of  matrimonv  upon  the  grounds  of  wiUfol  desertion  and  \ 
abandonment  of  plaintiff  by  said  defendant  for  the  ftill  and 
uninterrupted  space  of  two  years  preceding  the  date  of  the 
filing  of  the  bill  of  complaint  in  this  cause. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  consecutive  weeks  prior  to  said  rule-day  in  the  Wash- 
ington Law  Rbportbb  and  the  Daily  Oritic. 

By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mbios,  Qerk,  &c. 

87  By  M.  A.  Clancy,  Ass^t  CTerk. 


IN  THE  SUPREME  COURT  OR  THE  DISTRICT  OF  COLUMBIA. 
The  12th  day  of  September,  1888. 
Mary  M.  A.  Gibson  ) 

vs.  y  No.  11240.    Docket  28. 

Horatio  G.  Schlssler.J 
On  motion  of  the  plaintiff,  by  Mr.  F.  P.  B.  Sanda,  her  so- 
licitor, it  is  ordered  that  the  defendant,  Horatio  6.  Schissler, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day;  otherwiae 
the  cause  will  be  proceeded  with  as  in  case  of  de&ult. 

The  object  of  this  suit  is  to  secure  perfect  title  to  lot  6  in 
Wm.  M.  and  W.  W.  Corcoran  *s  subdivision  of  parts  of  tract 
now  called  Washington  Heights,  in  the  District  aforesaid. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  consecutive  weeks  prior  to  said  rule-day  in  the  Wash> 
INOTON  Law  Rrpobter  and  the  Daily  Critic. 
By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Mmos,  Clerk.  Ac. 

37 By  M.  A.  Clancy,  Assa  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  12th  day  of  September,  1888. 
Wlllitm  Bresnahtn      ) 

vs,  }  No.  11263.    Docket 

Margaret  O'Connell  et  al. ) 
On  motion  of  the  plaintiff,  by  Messrs.  Edwards  &  BariH 
ard.  his  solicitors,  it  is  ordered  that  the  defendants,  Sarah 
McHenryand  John  Small,cau8etheirappearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  fbrtj  dMym 
after  this  day;  otherwise  the  cause  will  be  proceeded  witli 
as  in  caae  of  default. 

The  object  of  this  suit  is  to  perfect  the  title  to  part  of  lota 
numbered  11  and  12,  in  square  numbered  559,  in  Wtsbiii^ 
ton  City,  D.|C.,  and  to  sell  the  same  for  theporposc of  par- 
tition.        By  the  OourU  W.  S.  COx,  Justice,  Ac. 

True  copy.    Test:  R.  J.  MiUGa,  Clerk,  Ac 

87  By  M.  A.  Clancy,  Asst  C3eik. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  5th  day  of  September,  188& 


Maehletoen, 

Plaintiff, 

08. 

Carl  Reesch. 

Defendant. 


N0.2879S.    Docket 


On  motion  of  the  plaintiff,  1^  Mr.  W.  J.  Newton,  his  at- 
toraej,  it  is  ordered  that  the  defendant,  Carl  Reescn,  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  davs  after  this  day:  otherwise  the 
canse  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  subject  credits  of  the  defendant 
attached  in  the  hands  of  August  Schwartz  to  the  payment  of 
the  debt  due  by  the  defendant  to  the  plaintiff. 

Provided  a  ooi>y  of  this  order  be  published  once  a  week 
for  three  successive  weeks  previous  to  said  rule-day  in  the 
Washington  Law  Reporteb  and  The  Washington  Post 
newspaper,  printed  in  Washington. 

By  the  Court  W.  8.  COX,  Justice,  Ac 

True  copy.  Tfest:  R.  J.  Mbios,  Clerk,  &c. 

86  By  M.  A.  Clancy,  Ass't  Clerk. 


m  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  5th  day  of  September,  1888. 
Jane  B.  Hawkins  et  al.,  Plaintiffb, 
Katharine  A.  Craig  et  a!..  Defendants. 


iNo.  11272. 
Docket  28. 


On  motion  of  the  plaintiffk,  by  Messrs.  Carusi  &  Miller, 
their  solicitors,  it  Is  ordered  that  the  defendant,  Anna  Maria 
Beriin.  cause  her  appearance  to  be  entered  herein  on  or  be- 
fore the  first  ruleHMiy  occurring  forty  days  after  this  day ; 
otherwise  the  cause  wtU  be  proceeded  with  as  in  case  of 
deftolt. 

The  object  of  this  suit  is  to  have  sale  made  of  all  thai  piece 
or  parcel  of  ground  situate  in  the  City  of  Washington,  in  the 
Di^rict  of  Columbia,  known  as  lot  numbered  twenty-two 
(22),  in  square  numbered  one  hundred  and  five  (103),  and  the 
proceeds  distributed  to  the  heirs  and  devisees  of  Maria  B. 
Craig,  deceased,  according  to  the  rights  of  plaintiffs  and  de- 
fendaiits. 

By  the  Court  W.  S.  COX,  Justice,  &c 

True  copy.    Test :  R.  J.  Mbios,  Clerk.  Ac. 

86  By  M.  A.  Clancy,  Ass^t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  5th  day  of  September,  1888. 

Mary  M.  Frick 

vs. 

H.  C.  AHeman,  Surviving  Trustee. 


No.  11245.  Docket  28. 


On  motion  of  the  plaintiff,  by  Mr.  W.  M.  Offley,  her  at- 
torney, it  is  ordered  that  the  defendant,  H.  C.  Alleman,  Sur- 
viving Trustee,  cause  his  appearance  to  be  entered  herein  on 
or  before  the  first  rule-day  occurring  forty  days  after  this 
day ;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  defiault 

The  obiect  of  this  suit  is  to  secure  the  reappointment  of  a 
new  trustee  in  nlace  of  H.  C.  Alleman,  Surviving  Trustee,  to 
release  the  deea  of  trust  now  outstanding  upon  lot  21.  in  S. 
A.  Terry's  subdivision  of  original  lot  1,  in  square  722,  m  the 
City  of  Washington.  District  of  Columbia,  the  indebtedness 
secured  thereby  having  been  f^lly  paid  and  satisfied. 

By  the  Court  W.  8.  COX,  Justice,  &c 

Tme  copy.    Test :  R.  J.  Meigs,  Clerk,  &c. 

38  By  L.  P.  Williams,  Ass't  Clerk. 


THIS  IS  TO  QIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Coiirt  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testaznentary  on  the  personal  estate  of  Catharine  Bergmann, 
late  of  the  District  of  Columbia,  deceased. 

AH  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of* to  the  subscribers,  on  or  before  the  5th  day  of  September 
next ;  they  may  otherwise  by  law  be  excludea  from  all  bene- 
fit of  the  said  estate. 

Oiven  under  our  hands  this  5th  day  of  September,  1888. 
ROSE  KRAEMER, 
LOUISE  SCHMIDTMANN. 

Executrices. 
87     IVo.  3211.    Ad.  D.  14.    Henry  Wise  Gamett,  Proctor. 


Cegal  Notices. 


Tma  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Nicola  Pistorio, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  sulMcriber,  on  or  before  the  5th  day  of  September 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Oiven  under  my  hand  this  6th  day  of  September,  1888. 
FRANK  D.  PISTORIO,  Adm*r. 
87    Na  3200.    Ad,  D.  14.    E.  B.  Hay,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

September  7th,  1888. 

In  the  case  ot  Jesse  H.  Wilson  and  W.  Riley  Deeble,  Execu- 
tors of  James  W.  Deeb(e,deceaBed,the  Executors  aforesaid  have, 
with  the  approval  of  the  Court,  appointed  Friday,  the  28th 
day  of  September.  A.  D.  1888,  at  1  o'clock  p.  m.,  for  mak- 
ing payment  and  distribution  under  the  Court's  direction  and 
control,  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Executors  will  take  the  benefit  of 
the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Repobtbb  previous 
to  the  said  day. 

Test :  DORSET  CLAGBTT,  Register  of  Wills. 

87     No.  2824.    Ad.  D.  13. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

September  7th,  1888. 

In  the  matter  of  the  Estate  of  John  Fischer,  late  of  the  Dis- 
trict of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the  said 
deceased  has  this  day  been  made  by  Leon  Tobriner. 

All  persons  interested  ace  herebv  notified  to  appear  in  this 
Court  on  Friday,  the  5th  day  of  October  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rspobtkb  previous 
to  the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

37  Test :  DORSEY  CLAGETT.  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  September,  1888. 
Louisa  Cooper 
vs. 


Cooper      ) 
I.     *^         {l 
oper  et  al.  J 


^  No.  11145.    Eq.  Docket  28. 
John  H.  Cooper 

On  motion  of  the  plaintiff,  by  Mr.  James  W.  Greer,  her 
solicitor,  it  is  ordered  that  the  defendants,  John  H.  Cooper, 
Isaac  Cooper  and  WHiiam  Smith,  cause  their  appearance  to 
be  entered  herein  on  or  before  the  first  rule-day  occurring 
fortv  days  after  this  day ;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

The  object  of  this  suit  is  to  secure  reimbursement  out  of 
the  proceeds  of  sale  of  certain  real  estate  which  belonged  to 
Lysander  Cooper,  late  of  said  District,  deceased,  of  moneys 
paid  out  by  complainant  for  taxes  on  said  real  estate,  and 
in  settlement  of  debts  due  by  said  deceased. 

By  the  Court.  W.  S.  COX.  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mbios,  Clerk,  &c. 

37  By  H.  W.  HoDOBs,  Ass't  Clerk. 


THIS  IS  TO  QIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fVom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Speciiu  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  William  W. 
Curtis,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  September 
next;  they  mav  otherwise  by  law  be  excluded  firom  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  September,  1888. 
CHARLES  W.  CURTIS,  Ex'r, 
1401  31st  St.  n.  w.,  Washington,  D.  C. 
87    Jno.  B.  Thompson,  Proctor. 
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THIS  IS  TO  GIVE  NOTICE. 

Tbat  the  subscriber,  of  the  District  of  Colnmbia,  hath 
obtained  flrom  the  Supreme  Court  of  the  District  of  Ooluin- 
bla,  holding  a  Special  Term  for  Orphans'  Ck>urt  business. 
Letters  Testamentarv  on  the  personal  estate  of  Hester  A. 
Clements,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havinff  claims  against  the  said  deceased  arc 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  30th  day  of  Augrust 
next ;  they  may  otherwise  by  law  be  excluded  flrom  all  bene- 
fit of  the  said  esUte. 

Given  under  my  hand  this  30th  day  of  August,  1888. 

EDMUND  CLEMENTS,  Ex'r,  1016  8th  St.  n.  w. 
86    No.  8201.    Ad.  D.  14.    Jos.  ShUllngton,  Proctor. 


£egdl  Noticed. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  fbr  Orphans' Court  Business. 

August  80th,  1888. 

In  the  case  of  Charles  E.  Sutherland,  Executor  of  Jane 
Brennin.  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  21st  day  of 
September,  A.  D.  1888.  at  1  oVlock  p.  m..  for  making  payment 
and  distribution  under  the  Court's  direction  ana  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue  are  hereby  notified 
to  attend  in  person  or  dv  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Executor  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washimoton  Law  Rbpobtbb  previous 
to  the  said  day. 

Test :  DORSEY  CLAGETT,  Register  of  WiUs. 

86    No.  2766.    Ad.  D.  13. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBM. 
The  5th  day  of  September,  1888. 
Dora  Steele    ) 

xm.  VNo.  1114L    Docket. 

MtrthaU  Steele..! 
On  motion  of  the  plaintiff,  by  Mr.  Campbell  Oarrington. 
her  solicitor,  it  is  ordered  that  the  defendant^  Mtrthtii  Steele, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-«lay  occurring  forty  days  after  this  day :  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  deiauit. 

The  object  of  this  smt  is  for  an  absolute  divorce  upon  the 
ground  of  willftil  and  uninterrupted  desertion  for  over  five 
years. 
By  the  Court.  W.  S.  COX,  Justice,  Ac 

True  copy.    Test :  R.  J.  Mbios,  Clerk,  Ac, 

86  By  M.  A.  Cuinct,  Aas*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  5th  day  of  September,  1886. 
Joanna  Hetherman ) 

V9.  >  No.  11241.    Eq.  Docket* 

John  Hetherman.  ) 
On  motion  of  the  plalntiflT,  by  Mr.  H.  L.  Prince,  her  solicitor, 
it  is  ordered  that  the  defendant,  John  Hetherman.  cause 
his  anpearance  to  be  entered  herein  on  or  before  the  fiist 
rule-aay  occurring  forty  days  after  this  day :  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  defhult. 

The  object  of  this  suit  is  to  procure  a  divorce  fW>m  the 
bonds  of  matrimony  on  the  ground  of  willfVd  desertion  and 
abandonment  of  the  plaintiff  by  the  defendant. 
By  the  Court.  W.  S.  OOX,  Justice,  &c. 

True  copy.    Test:  R.  J.  Mbioa,  Clerk. &c. 

86 5^  L.  P.  Williams,  Ass*t  Clerk. 


THIS  IS  TO  aiVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testament^uy  on  the  personal  estate  of  John  Lehnert,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  31st  day  of  August 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  31st  day  of  August,  1888.  • 
PHIfJPPINA  LEHNERT,  Ex% 

1217  New  Hampshire  ave. 
86    No.  8205.    Ad.  D.  14.    Ferd.  Schmidt,  Proctor. 

IN  JUSTICE  COURT  OF  THEi  DISTRICT  OF  COLUMBIA. 
Before  Chables  Walteb,  Esq. 
The  31st  day  of  August,  1888. 
William  H.  CitgeH  ) 

vs.  (No.  14038. 

Pembroke  Mtrthall. } 
On  motion  of  the  plaintiflT,  by  Mr.  Duhamel,  his  solicitor, 
it  is  ordered  that  the  defendant,  Pembroke  Marshill,  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  days  after  this  day :  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  derault. 

The  object  of  ihis  suit  is  to  enforce  the  landlord's  lien  upon 
the  goods  of  defendant  for  rent  due. 
By  the  Court.  CHARLES  WALTER,  Justice,  Ac. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBUir 
Holding  an  Equity  Court. 
The  4th  day  of  September,  A.  D.  1888. 
Dtnlel  Pratt  Wright,  Complainant, )      ^    .^^oqo 

Emma  C.  Wright  et'al..  Defendants,  i  ^q^^^  ^^'  »• 

Ordered  that  the  sale  made  and  this  day  reported  by  Regi- 
nald Fendall,  Trustee  in  this  cause,  be  raufied  and  con- 
firmed, unless  cause  to  to  the  contrary  be  shown  on  or  be- 
fore the  4th  day  of  October  next. 

Provided  a  copy  of  this  order  be  inserted  in  the  Washing- 
ton Law  Reporter  once  in  each  of  three  successive  weeks 
before  said  lastruamed  day. 

Said  trustee  states  in  his  report  that  he  has  sold,  at  pri- 
vate sale,  part  of  lot  three  (8),  in  square  four  hundred  and 
twenty-nine  (429),  in  the  City  of  Washington,  D.  C,  de- 
scribed in  the  proceedings  in  this  cause,  for  the  sum  of 
137,500.00. 

W.  S.  COX.  J. 

A  true  copy.    Test :  R.  J.  Mbios,  Clerk. 

86  By  M.  A.  Clancy,  A8s»t  Clerk. 


No.  28701.    Docket. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 

The  6th  day  of  September,  1868. 
The  Qermin-American  Bank 
of  Rochester,  New  York, 
vs. 
The  Schlicht  and  Field  Com- 
pany. 

On  motion  of  the  plaintiff,  by  Mr.  Mussey,  its  aitornfy,  it 
is  ordered  that  the  defendant,  The  Schlicht  and  Field  Compaay. 
cause  its  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day:  otherwise 
the  cause  wul  be  proceeded  with  as  in  case  of  de»ult. 

The  object  of  this  suit  is  to  recover  the  sum  of  p&^aa.t6 
with  sundry  interest  thereon,  alleged  to  be  due  the  plaintiff 
by  the  defendant,  for  money  paid  oy  the  plaintifrto  the  de- 
fendant upon  sundry  notes  and  bills  or  exchange  negoti- 
ated by  the  defendant  with  the  plaintiff. 
By  the  Court.  W.  S.  COX,  Justice,  4c 

True  copy.    Test :  R.  J.  Mmos,  Clerk.  Ac. 

86 By  M.  A.  Clancy,  Assa  Clerk. 

IN  JUSTICE  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Before  Charles  Walter,  Esq. 
The  5th  day  of  September,  1888. 
William  H.  Clagett  ) 

rs.  VNo.  14041.    Docket. 

Pembroke  Marshall. ) 
On  motion  of  the  plaintiff,  by  Mr.  Duhamel.  his  attorney. 
it  is  ordered  that  the  defendant,  Pembroke  MarthaN,  caose 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  days  after  this  date ;  otherwise  the 
cause  will  be  proceedea  with  as  in  case  of  default 

The  object  of  this  suit  is  to  enforce  plaintiff  *s  lien  ss  land- 
lord as  against  goods  and  chattels  of  defendant  on  the  prem- 
ises. 819  Market  Space,  in  the  City  of  Washington,  D.  C. 
36    By  the  Court.  *" ^-     '      " 


CHABLE3  WALTER,  Justice,  Ac 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


Genevieve  B.  Wimsatt  et  al. 

vs. 

Richard  Wimsatt  et  al. 


Eq.  11131. 


The  Trustee  in  this  cause  having  made  sale  of  lot  25,  in 
square  390,  to  James  M.  Lanigan,  at  and  for  the  sum  of 
twenty-three  hundred  dollars,  as  directed  by  the  Court.  It 
is,  this  aoth  day  of  August,  1888,  ordered  that  the  said  sale 
be,  and  the  same  is  hereby,  ratffied  and  confirmed,  unless 
cause  to  the  contrary  be  shown  on  or  before  the  2lst  day  of 
September,  1888. 

Provided  a  copy  of  this  order  be  inserted  in  the  Wasb- 
inoton  Law  Rbportbr  once  a  week  for  three  soooessive 
weeks 'before  the  said  2l8t  day  of  September,  1888. 

By  the  Court  WM.  M.  MERRICK,  A.  J. 

A  true  copy.    Test :  R.  J.  Mbios,  Clerk. 

84  By  L.  P.  Williams,  Ass*t  Clerk. 


Digitized  by 


Google 


TOL.  XVI. 


THE  WASHINGTON  LAW  REPOETER. 


597 


£egal  Notices. 


THIS  IS  7X)  GIVE  NOTICE. 

That  the  sabscriber,  of  the  District  of  Colambia,  hath  ob- 
tained from  the  Supreme  Court  of  the  DiBtrict  of  Columbia, 
holding  a  Special  Term  fbr  Orphans'  Court  Business,  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  Alexander 
A.  Grter,  late  of  the  District  of  Columbia,  deceased. 

AH  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  safuA,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  21st  day  of  August 
neit;  they  may  otherwise  by  law  be  excluded  from,  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  21st  day  of  August,  1888. 

LUCINDA  H.  GREER,  Adm'x,  1118  10th  st.  n.  w, 
85   No.  8188.    Ad.D.  14. 


TBJS  IS  TO  GIVE  NOTICE.   . 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  firom  the  Supreme  Court  of  the  District  of 
Columbia,  holding  aBpecial  T6rm  for  Orphans'  Court  busi- 
ness. Letters  Testamentary  on  the  personal  estate  of  Albert 
B.  Baker,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  Mrith  the  vouchers  there- 
of, to  the  subscriber,  oh  or  before  the  21st  day  of  August 
next:  they  may  otherwise  by  law  be  excluded  f^om  all  bene- 
fit of  the  said  est^. 

Given  under  my  hand  this  21st  day  of  August,  1888. 

SIMON  D.  NBWCOMB,  Ex'r,  928  N.  C.  ave..  City. 
3S   No.  8166.    Ad.  D.  14.    F.  W.  Jones,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  busine^, 
Letters  Testamentary  on  the  personal  estate  of  Charles 
Homiiler,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  23d  day  of  August 
next ;  they  may  otherwise  by  law  be  excluded  f^om  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  23d  day  of  August,  1888. 

JAMES  H.  TAYLOR.  Ex'r,  613  16th  st. 
85    No.SlTO.    Ad.  D.  14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

August  24th,  1888. 

In  the  case  of  Samuel  B.  Arnold,  Administrator  of  Charles 
Clark,  deceased,  the  Administrator  aforesaid  has,  with  the  ap- 
prroval  of  the  Court,  appointed  Friday,  the  14th  day  of  Septem- 
Der,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment  and  dis- 
tribution^ under  the  Court's  direction  and  control,  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  lendee)  or  a  residue  are  hereby  notified  to  attend  in  per- 
8>n  orby  agent  or  attomev  duly  authorized,  with  their  claims 
aeainst  the  estate  properly  vouched ;  otherwise  the  Admin- 
istrator wHl  take  the  benefit  of  the  law  against  them. 

Pzwided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Wasbinotom  Law  Reporter  previous  to 
the  said  day. 

Test :  DOBSEY  CLAOETT,  Register  of  Wills. 

85    No.  2821.    Ad.  D.  13. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  for  Orphans'  Court  Business. 
August  27th,  1888. 
In  tlie  case  of  Emilv  M.   Earless,   Executrix  of  Anna 
i.  6.  Mirick,  deceased,   the  Executrix  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  14th  day  of 
September,  A.  D.  1888,  at  1  o'clock  p.  m..  for  making  pay- 
ment and  dlBtribution  under  the  Court's  direction  and  con- 
trol ;  'wben  and  where  all  creditors  and  persons  entitled  to 
dianbutive  shares  (or  legacies)  or  a  residue  are  hereby 
noHted  to  attend  in  person  or  by  agent  or  attorney  duly 
aettosfzed,  with  their  claims  against  the  estate  properly 
vondhed,  otherwise  the  Executrix  will  take  the  benefit  of  the 
aw  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
tbree  wieeks  in  the  Washinoton  Law  Reporter  previous  to 


the^aidday. 
rCrat: 


DORSET  CLAOETT,  Register  of  Wills. 


ttqal  Notices. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personsil  estate  of  William  J.  Peyton, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  haviuff  claims  ^^ainst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  18th  day  of  August 
next ;  they  may  otherwise  by  law  be  excluded  fh>m  all  bene- 
fit of  the  said  estate. 

Qiven  under  our  hands  this  18th  day  of  August,  1888. 
PAULINE  L.  PEYTON, 
JOSEPH  I.  PEYTON, 

Executors. 
85    No.  8196.    Ad.  D.  14.    C.  C.  Lancaster,  Proctor. 

IHIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Cuthlieri  Walker, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  22d  day  of  June  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  or 
the  said  estate. 

Given  under  my  hand  this  22d  day  of  June,  1888. 

ISABELLA  WALKER,  Ex'x.  2623  E  St. 
85    No.  3129.    Ad.  D.  14.    Matthews  &  Matthews,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

August  20th,  1888 

In  the  case  of  Thomas  I.  Gardner,  Executor  of  Griffin 
Saunders,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  14th  day  of 
September.  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pavment 
and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Executor  will  take  the  benent  of 
the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  law  Rbpobtbb  previous 
to  the  said  day. 

Test :  DORSEY  CLAGETT,  Register  of  Wills. 

84    No.  2775.    Ad.  D.  13. 

THIS  IS  TO  GIVE  NOTICE. 

rhat  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business 
Letters  Testamentary  on  the  personal  estate  of  John  Niiand 
late  of  the  District  or  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  20th  day  of  August 
next :  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  our  hands  this  20th  day  of  August,  1888. 
HANNAH  NILAND, 
LAURENCE  CONNOR, 

PETER  McCartney, 

Executors. 
86    No.  3196.    Ad.  D.  14.    Neal  T.  Murray,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Thos.C.  Homiiler  ettl.) 

V8.  y  No.  10687.    Equity  Docket  27. 

Chas.  Homiiler  et  al.  ) 
The  Trustees  appointed  to  make  sale  in  this  cause  having 
filed  their  report  of  sales  on  the  10th  day  of  August,  1888,  it 
is,  on  motion  of  complainants'  solicitors,  this  13th  day  of 
August,  1888,  ordered  that  the  said  sales  oe,  and  the  same 
hereby  are  ratified  and  confirmed,  unless  cause  to  the  con- 
trary thereof  be  shown  on  or  before  the  I6th  day  of  Septem- 
ber, 1888. 

Provided  a  copy  of  the  foregoing  order  be  published  in  the 
Washington  Law  Repobtbb  once  in  eacn  of  three  suc- 
cessive weeks  before  the  said  16th  day  of  September,  1888. 
WM.  M.  MERRICK,  A.  J. 
A  true  copy.    Test :  R.  J.  Mmoe,  Clerk. 

34  By  L.  P.  Williams,  Ass't  Clerk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Gourt  Bnslnees. 

AngtiBt  ISth,  18B8. 

In  the  matter  of  the  Estate  of  Lindsay  Muse,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased, has  this  day  been  made  by  William  H.  A.  Wormley 
and  John  F.  Cook. 

All  persons  interested  are  hereby  notified  to  iH>pear  in  this 
C6art  on  Friday,  the  7th  day  of  September  next  at  II  o'clock 
a.  m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copv  of  this  order  be  published  once  a  week  fbr 
three  weeks  in  the  Washington  Law  Rbpobtbb  previous 
to  the  said  day. 

By  the  Court.  WM.  M.  MERRICK,  Justice. 

Test :  DORSET  CLAQETT,  Register  of  WUls. 

83    No.  8152.    Ad.D.  14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  business. 

August  18th,  1888. 

In  the  matter  of  the  Estate  of  Elizabeth  MacLeod,  late  of  the 
District  of  Columbia,  deceased. 

Apnlication  for  the  Probate  of  the  last  Will  and  Testament 
and  tor  Letters  Testamentary  on  the  Ebtate  of  the  said  de- 
ceased^has  this  day  been  made  by  Norman  S.  Bestor  and 
Orson  H.  Bestor. 

All  persons  interested  are  hereby  notified  to  appear  in  tUs 
Court  on  Friday,  the  7th  day  of  September  next  at  11  o'clock 
a.  m.,  to  show  cause  whv  the  said  will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  Ibr 
three  weeks  in  Che  Washington  Law  Rbportbb  previous  to 
the  said  day. 

By  the  Court.  WM.  M.  BCERRICK,  Justice. 

Test :  DORSET  CLAQETT,  Register  of  Wills. 

88    No.  8187.    Ad.  D.  18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
August  8th,  1888. 

In  the  case  of  Frederick  W.  Pratt,  Executor  of  Lewis 
Brown,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  7th  day  of  Sep- 
tember, A.  D.  1888,  at  11  o^clock  a.  m..  for  making  payment  and 
distribution  under  the  Court's  direction  and  control,  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properlv  vouched ;  otherwise  the 
Executor  will  take  the  benefit  of  tne  law  against  them. 

Provided  a  copv  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rbpobtbr  previous 


to  the  said  day. 

Test: 
88    No*.  2742.    Ad. 


DORSET  CLAGETT,  Register  of  Wills. 
D.  18.    A.  A.  Brooke,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Spedal  Term  for  Orphans'  Court  Business. 

August  10th,  1888. 

In  the  case  of  Lewis  C.  Reinburg,  Administrator  c.  t.  a.  of 
Sarah  A.L.Bam«s(nee  Martin),  deceased,  the  Administrator  c. 
t.  a.  aforesaid  has,  with  the  approval  of  the  Court,  appointed 
Friday,  the  7th  day  of  September.  A.  D.  1888,  at  11  o'clock  a. 
m.,  for  making  pavment  and  distribution  under  the  Court's 
direction  and  control:  when  and  where  all  creditors  and 

Sersons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
ue  are  hereby  notified  to  attend,  in  person  or  by  agent  or 
attorney  duly  authorized,  with  their  clslms  against  the  estate 
properly  vouch^ :  otherwise  the  Administrator  o.  t.  a.  will 
take  the  benefit  of  the  law  against  them. 

Provided  a  co];^  of  this  order  be  published  once  a  week  fbr 
three  weeks  in  the  Washington  law  Rbpoktbb  previous 
to  the  said  day. 

Test:  DORSEY  CLAQETT.  Register  of  Wills. 

83    No.  2756.    Ad.  D.  18.    N.  Dumont,  Proctor. 


ttqal  BlankB. 


THE  LAW  REPORTER  CO.  be^  to  an- 

I  nounoe  to  the  profession  that  the  fol- 
io win^r  of  its  series  of  legral  fbrms  are  now 
complete  and  ocbn  be  obtained  at  the  office 
of  the  Ck>mpany,  503  B  Street: 


1 

2 

4 

5 

6 

10 

11 

12 

13 

14 

16 

16 

17 

18 

19 
20 
21 
22 
23 
24 


Tttlb  of  Blank. 


Deed  in  Fee, 

Deed  of  Trusty 

Qoit  Claim  Deed, 

Trustee's  Deed, 

CJourt  Trustee's  Deed,   .    .    . 

Receipt, 

RentKeoeipt, 

Promissory  Note. 

Deed  of  Trust  Note, .... 

Declaration :  Common  Counts, 

*'  General,    .    .    . 

Stock  Transfer, 

Acknowledgment:  With  Wife, 

Clerk?8  Certificate^ 
Acknowledgment:  Single, 

Clerk*8  CertifUsatey 

Acknowledgment:  With  Wife, 

Single, .    . 

Notice  of  Trial, 

Note  of  Issue, 

Release:  Short  Form,  .  .  . 
Undertaking  for  App.  to  Q.  T. 


1 

£| 

5c 

50c 

5 

50 

5 

50 

5 

50 

5 

50 

1 

6 

1 

6 

1 

6 

1 

6 

3 

25 

5 

50 

2 

10 

3 

25 

3 

25 

3 

25 

3 

25 

2 

10 

2 

10 

3 

25 

2 

10 

3.60 

3.50 

3.50 

3.50 

40 

40 

40 

40 

1.75 

3.50 

75 

1.75 

L75 

L75 

1.75 

75 

75 

1.75 

75 


These  Forms  An  examined  and  passed  on  by  a  eommiUee  of 
leading  members  of  the  Bar,  are  handsomely  printed  on  Crane  Broe, 
Linen  Paper,  with  red  marginal  lines*  are  of  uniform  legal  sizes,  aotf 
00  the  whole  constitute  the  finest  set  of  legal  fbrms  ever  isstrstf  bi 
the  District.  Many  other  forms  are  in  course  of  prodacthn,  it  being 
the  intention  of  the  Company  to  publish  a  complete  set  of  law  blanks. 


The  Law  Reporter  Co.'s 
BOOK^NDIJOB 

Printing  Dept 

is  complete  in  every  partioular  ft>r  the 

prompt  and  correct  filling  of  orders 

for  all  kinds  of  Printing  at 

reasonable  rates. 


ENGRAVING 

on  Ck>pper  and  Steel  executed  in  the  beet 
style  of  the  art 


POSTAL   AND    TELEPHONE 
Orders  receive  attention  at  onoio.     Esti- 
mates cheerftilly  furnished. 


W.  F.  ROBERTS,  Supt, 
TCLCPHONE  249-6.  603  E  STREET. 
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QlttonuBe  at  Caw. 


WASHINGTOX.  D.  a 

A  BEST,  WILLIAM  STONE, 
A                                                               406  Fifth  St.  n.  w. 

DBLI^  W.  FKIRCE, 

D                  OMMMlim  Patent  CfOMtea 

885  F  St  n,  w. 

llLAni,  JOHN  8., 

1420  F  St.  n.  w. 

T\UMONT.  N., 

629  F  St.  n.  w. 

TjtDWARDS  A  BABNABD, 

600  5thSLn.w. 

jUTACKEY,  FRANKLIN  H., 

506DSt.n.w. 

O  AVn.LE,  JAMBS  H., 

1419  F  St.  n.  w. 

CALIFORNIA, 

liTcCALLISTBR,  WARD,  Je., 

IjL                             430  Montgomeiy  Si. 

,  San  Francisco. 

COLORADO. 
rvUNN,  GBOROE, 

Denver. 

GEORGIA. 

TTARBICON  A  GILBERT. 

U                                Gate  City  Bank  BnUding,  Atlanta. 

KANSAS. 
rvOUGLASS,  GEORGE  L^ 

Wichita. 

MINNESOTA.. 
TTEATH,  HARTWELL  P.. 

St.  Paul. 

rVPFWF,  CHARLES, 

\J                                              Paxton  Building,  Omaha. 

OHIO. 
WJ  INO,  GEORGE  C, 
TV                               88  EocUd  Ave  Boom  8,  aeveland. 

JOHN    H.   VOORHEBS, 

ATTORNEY   AT    LAT^. 
Soliettor  of  Patents  and  Counsel  in  Patent  Cases. 

PRACmCBS  BEFORE  THE 

General  Land  Office  and  Ooitrt  of  Claims. 
8t  Qoad  BIdg.,  eor.  9th  &  F  8ls^  Washington,  D.  a     7 


Mi&ttUatuonB. 


National  UniTersitx  L^a^w  Sdiool. 

Pbbs't,  Hon.  ARTHUR  MAC  ARTHUR, 
Late  AflMdate  Justice  Supreme  Court  District  of  Colombia 
LECTURERS: 
Hon.  SAM'L  F.  MILLER, 
Aasooiate  Justice  Supreme  Court  U.  S. 
International  Law. 
Hon.  W.  B.  WEBB. 
Federal  Jurisprudence  and  Practice. 
H.  O.  CLAUQHTON,  Esq. 
Common  Law  Pleading,  Evidence,  Bauity  Pleading  and 
Practice,  Commercial,  Maritime,  ana  Criminal  Law. 
JAMES  SCHOULER,  Esq. 
Bailments  and  Domestic  Relations. 
EUGENE  CARUSI,  Esq. 
Real  and  Personal  Property,  Contracts,  Negotiable  Instru- 
ments, 

CHAS.  S.  WHITMAN,  Esq. 

Patent  Law  and  Practice. 

JUDGES  OF  THE  MOOT  COURT: 

I  CHAS.  S.  WHITMAN,  Esq., 
Patent  Cases. 


BALDWIN,  DAVIDSON  &  WIGHT, 

iittonieys  at  Law,  Solicitors  of  Patents^  and 
Counselors  in  Patent  Causes^ 

25  Ghrant  Place,  Washincrton,  D.  O. 

Patont  Bosinefis  ExelnsiYely.    4 


EUGENE  CARUSL  Esq., 
Law  and  Equity  Cases. 

School  opens  Oct.  8, 1887.  For  infbrmation,  address  C.  W. 
BuBhneU.  Treas.,  or  B.  D.  Carusi,  Sec,  1006  Fst.  n.  w.,  Wash- 
ington, D.C.  87 

NEW  TYPE,  NEW  PRESSES 

▲ND 

Careful  Supervision 

The  Law  reporter 
Printing  and  Publishing 

HOUSE, 
No.  503  E  Street  N.  W. 

Telephone  249-6, 


W.  F.  ROBERTS,  Superintendent. 


ANSON  S.  XAYI^OR, 

Commissioner  of   Deeds^  Notary    Public    and 
U.  S.  Commissioner^ 

1224  P  St.  N.  W.  Washington,  D.  C. 

Attorney  for  Mercantile  OoUeoting  Agrenoy . 


BUNDV'S   JUSXICB, 

|4  per  vol.    For  sale  at  the  Washington  Law  Reporter  Office. 
A  Manual  of  the  Laws  of  the  IMiBtrict  of  Columbia,  ftom 
its  organization,  with  notes  of  decisions  and  references,  by 

CHABLES   a  BUNDT, 

Commissioner  of  Deeds  for  til  the  States  and  Territories, 

KOTABY  PUBLIC,  U.  8.  OOMMISSIOirEB  AMD  JUSTIOB  OP  THB  PBAOB 

468  U.  Ave.      (0pp.  aty  HaU)      Washington,  D.  C. 

49"  All  papers  for  record  or  use  in  other  States  should  be 
aclcnowleaged  before  a  Commissioner  of  Deeds  in  this  District 
before  being  sent.  .  88 
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VataaMe  Law  Books, 


m 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2,  3,  4,  5,  1867 

to  1872. 
Abbott's  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound;  vol.4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  voL 

II,  1876. 
Atkins*  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  6^  6,  7. 

Barbour  on  Set-off. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice— latest 

Burge  on  Suretyship. 

Chittv's  English  Dieest 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1866. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly.  1789  to  1867, 

1867  to  1866,  1867  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3,  1840. 

Elementfi  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1867. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf's  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols,  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
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Address  by  Hon.  Georgre  Hoadley. 

[Continned  fVom  No.  87.] 

Sir  Francis  Palgrave,  in  the  second  part  of  his' 
Rise  and  Progress  of  the  English  Common- 
wealth, has  translated  for  as  from  the  original 
latin,  still  preserved  in  the  Chapter  House  at 
Westminster,  the  history  of  a  lawsuit  brought 
in  the  reign  of  Henry  U  by  Richard  de  Anesty 
against  l£tbel  de  Francheville  for  the  recovery 
of  the  lands  of  his  uncle,  William  de  Sackville, 
firom  whom  the  plaintiff  claimed  to  have  in- 
herited. Even  then,  in  the  early  days  of  the 
common  law,  the  oflBce  of  applying  the  standard 
of  Justice  was  any  thing  out  simple.  It  con- 
sisted chiefly  in  importunity  and  briberv. 
Eight  animals,  viz :  six  pallVeys  and  two  pack- 
horses  were  lost  or  ruined. in  the  fortv-four 
journeys,  which  this  plaintiff  was  compelled  to 
make  either  in  person  or  bv  the  proxy  of  his 
brother,  or  of  "Sampson,"  his  chaplain,  to  Lon- 
don and  Windsor  and  Oxford  and  Woodstock 
and  Wales  and  G^aflcony,  and  divers  other  parts 
of  Great  Britain  and  Prance,  in  pursuit  of  jus- 
tice. Stays  were  as  common  then  as  they  now 
are  In  the  courts  of  New  York.    De  Anesty, 


my 


who  was  his  own  historiographer,  says : 

"And  in  the  meantime  1  sent  John, 
brother,  beyond  the  seas  to  the  King's  Court 
because  it  was  told  to  me  that  my  adversaries 
had  purchased  the  Eling's  writ  exempting  them 
from  pleading  until  the  King  shoula  return  to 
England ;  and  therefore  I  sent  my  brother  for 
another  writ,  lest  my  pleadings  should  be  stayed 
on  account  of  the  writ  obtained  by  my  adver- 
saries." 

A  class  of  practitioners,  not  now,  at  least  pub- 
licly, known  to  exist,  were  often  called  to  the 
aid  of  de  Anesty.    Thus  he  says : 

"And  I  kept  my  day  at  London  with  my  clerks 
and  my  witnesses,  and  my  friends  and  my 
helpers,  and  there  I  remained  for  four  days, 
pleading  every  day." 

And  testimony  seems  to  have  been  provided 
occasionally  by  proxy,  for  this  diligent  pursuer 
of  justice  writes  that  he  "sent  John,  my  brother, 
for  (Godfrey  de  Marci,  in  order  that  he  might 
attend  as  my  witness,  and  he  could  not  come 
because  he  was  ill,  but  sent  his  son  in  his  place." 
Whether  the  office  of  witness  was  or  not 
hereditary  in  the  de  Marci  family  we  are  not 
told,  but  the  boy  must  have  fillea  his  father's 
place  with  ability,  and  to  the  satisfaction  of  the 
plainti^  for  at  least  after  expending  twenty- 
one  aud  one-half  silver  marks,  and  sixty-six 
pounds  twelve  shillings  sterling  (an  immense 
sum  in  the  money  of  mose  days)  in  travel  and 


in   travail,  in  paying  Jbr  spoiled   and  killed 

horses,  and  bribine 

borrowed  from  "  Vives,  the  Jew  of  Cambridge^' 


horses,  and  bribing  officers  of  justice,  money 
borrowed  from  "Vives,  the  Jew  of  Cambridge," 
and  six  of  his  co-religionists,  and  Mirabellay  the 


Jewess  of  Newport,  and  Comitessa,  the  Jewess 
of  Cambridge,"  upon  usury  so  great  that  thirty- 
seven  shillings  and  four  pence  were  paid  for 
fourteen  months'  use  of  forty-shillings — after 
all  this  labor  and  cost,  de  Anesty  had  judgment 
for  the  recovery  of  the  lands  of  his  ancestor. 
He  records  his  victory  in  these  modest  words : 

"  And  we  came  before  the  King  at  Woodstock, 
and  there  we  remained  for  eight  days,  and  at 
last,  thanks  to  our  lord,  the  King,  and  by  the 
judgment  of  his  court,  my  uncle's  land  was  ad- 
judged to  me;  and  there  I  spent  seven  pounds 
and  ten  shillings." 

What  we  may  fairly  conclude  to  have  been 
the  causa  causans^  the  ratio  sine  qua  non^  of 
this  victory,  (of  course  I  mean  besides  the 
"  simple  office  of  applying  the  standard  of  jus- 
tice to  the  particular  case"  of  de  Anesty  vs. 
de  Francheville)  is  recorded  as  follows: 

"These  are  the  gifts  which  I  gave  to  the 

§  leaders  and  the  clerks  which  who  helped  me: 
'o  master  Peter  de  Melide.  ten  marks  and  a 
gold  ring  worth  half  a  mark  of  silver;  and  to 
Master  ^bert  de  Chimai  one  mark;  and  in  the 
King's  Court  I  spent  in  gifts  in  gold  and  silver 
and  in  horses  sixteen  marks  and  a  half;  and  I 
gave  forty  shillings  to  Master  Peter  de  Little- 
bury  :  and  amongst  the  other  pleaders,  my 
neighoors,  who  were  accustomed  to  come  to  my 
plea.  I  spent  in  gifts  of  money  and  horses  twelve 
marks  and  a  half;  to  Ralph,  the  King's  physi- 
cian, I  gave  thirty-six  marks  and  a  hal^  to  the 
King  an  hundred  marks,  and  to  the  Queen  one 
mark  of  gold." 

De  Anesty  records  that  one  of  the  days  in 
court  which  he  enjoyed  was  at  Windsor,  where 
the  Eling  "and  my  Lord  Richard  de  Lucy  were; 
and  at  that  day  I  came  with  my  friends  and 
my  helpers,  as  many  as  I  could  have.  And  in 
the  meanwhile  I  sent  my  brother  for  Ranulphus 
de  Glanville." 

So  it  seems  that  the  most  eminent  lawyer  in 
England,  as  I  suppose  Glanville  then  was  (he 
afterwiu^  became  justiciary  of  the  kingdom), 
was  called  into  this  case.  Whether  Glanville 
responded  to  the  appeal  does  not  appear,  al- 
though it  is  stated  that  John  de  Anesty  "  lost  a 
palft^y,  which  he  had  bought  for  twenty  shil- 
lings, and  he  spent  half  a  mark  in  this  jour- 
ney." 

But  Lord  Richard  de  Lucy  came  to  the  front 
again,  for  as  de  Anesty  says: 

"Because  I  could  not  get  on  at  all  with  my 
plea,  I  sent  to  my  Lord  Richard  in  Wales  to  the 
end  that  he  might  order  that  my  plea  should 
not  be  delayed.  And  then  by  his  writ  he  or- 
dered Ocerus  Dapifer  and  Ralph  Brito  that 
without  delay  they  should  do  justice  to  me." 

The  Brito  family  seem  to  have  been  in  the 
business  of  doing  justice,  both  civil  and  crimi- 
nal, in  the  reign  of  HenryH.  For  it  is  recorded 
in  the  history  of  Saint  Thomas  A.  Becket,  that 
when  the  monarch  in  his  wrath  cried,  "  How,  a 
fellow  that  hath  eaten  niy  bread— a  beggar  that 
first  came  to  my  court  on  a  lame  horse — dares 
insult  his  King  and  the  royal  fkmily,  and  tread 
upon  the  whole  kingdom,  and  not  one  of  the 
cowards  I  nourish  at  my  table,  not  one  will  de- 
liver me  from  this  turbulent  priest  I  "  Richard 
Brito  was  one  of  the  knights  who  straightway 
betook  himself  to  "the  simple  office  of  apply- 
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ing,"  not  the  standard,  it  is  true,  but  the  *'  sword 
of  justice"  to  the  Archbishop  of  Canterbury. 

The  case  of  de  Anesty  vs,  ae  Francheville  was 
decided  before  A.  D.  1168,  the  year  in  which 
Glanville  became  Justiciary.  Six  hundred  and 
fifty  years  later  the  case  of  Ashford  v«.  Thorn- 
ton came  on  for  hearing  on  plaintiff's  demurrer 
to  defendant's  reply  to  plaintiff's  counter-plea 
before  the  Court  of  King's  Bench,  Lord  Ellen- 
borough  presiding,  with  whom  sat  Justices  Bay- 
ley,  Abbott  (afterward  Lord  Tenterden),  and 
Holroyd.  It  was  an  appeal  of  murder  brought 
by  William  Ashford,  heir  at  law  of  Mary  Ash- 
ford, against  William  Thornton,  after  Thornton 
had  been  tried  upon  indictment  and  acquitted 
of  the  crime  by  the  verdict  of  a  petty  jury. 
The  reporters  (1  Barnewall  &  Alaerson,  405) 
state  that  Thornton,  being  attached  in  this  ap- 
peal, pleaded  thus : 

**  Not  guilty,  and  I  defend  the  same  by  my 
body,"  and  thereupon  taking  his  glove  off,  he 
threw  it  upon  the  floor  of  the  Court. 

To  this  plea  Ashford  counter-pleaded  at 
length,  setting  forth  facts  leading  to  strong  sus- 
picions and  amounting,  if  true,  to  cogent  proofk 
of  guilt,  concluding  as  follows : 

**  Wherefore  he  prays  Judgment  and  that  the 
said  Abraham  Thornton  may  not  be  permitted 
to  wage  battle  in  this  appeal  against  him,  the 
said  William  Ashford." 

To  this  counter-plea  Thornton  replied^  aver- 
ring &ct8  which,  as  he  claimed,  afforded  "  more 
violent  presumptions,  and  are  stronger  proofs 
that  he,  the  said  Abraham  Thornton,  is  not 
guilty  of  the  felony  that  the  said  presumptions 
and  proofs  in  the  said  oounter-plea  set  forth  that 
he,  the  said  Abraham  Thornton,  is  guilty  of  the 
felony  and  murder  whereof  he  is  so  appealed  as 
aforesaid.  And  this  he,  the  said  Abraham 
Thornton,  is  ready  to  verify.  Wherefore  he 
prays  Judmient  that  he  may  be  admitted  to 
wage  battle  in  this  appeal  with  him,  the  said 
William  Ashford." 

The  demurrer  to  this  reply  was  argued  by 
Chitty  for  the  plaintiff,  and  Tindal  (afterward 
chief  Justice  of  the  Common  Pleas)  for  the  de- 
fendant. The  discussion  did  not  relate  to  the 
question,  if  it  could  be  called  such,  whether 
tnese  barbarous  usages,  appeals  of  murder  after 
acquittal,  and  wager  of  battle  in  defense  of  a 
life  sought  to  be  twice  placed  in  jeopardy,  should 
be  treated  as  obsolete.  By  no  means ;  the  ques- 
tion rather  was  whether  the  suspicious  circum- 
stances pleaded  dispensed  with  battle,  or  the 
matter  of  avoidance  shown  entitled  the  defend- 
ant to  the  chance  of  escape  from  the  gallows  by 
the  murder  of  the  appellant.  And  the  average 
antiquity  of  the  authorities  cited  must  have 
been  at  least  four  hundred  years,  beginning  as 
they  did  with  Glanville,  Bracton,  Britton,  Fletas, 
and  only,  with  reg^ret,  as  I  read  the  minds  of 
counsel,  coming  down  to  so  recent  a  treatise  as 
Coke's  second  Institute  and  more  modern  in- 
stances or  authors. 

In  giving  judgment.  Lord  Chief  Justice  Ellen- 
borough  said  (p.  460) : 

*'  The  general  law  of  the  land  is  in  favor  of  the 
wager  of  battle,  and  it  is  our  duty  to  pronounce 
the  law  as  it  is  and  not  as  we  may  wish  it  to  be." 

Bay  ley.  J.,  said :  "This  mode  of  proceeding 
by  appeal  is  unusual  in  our  law,  being  brought 
not  for  the  benefit  of  the  public,  but  for  that  or 


the  party,  and  being  a  private  suit  wholly 
under  his  controL  It  ought,  therefore,  to  be 
watched  very  narrowly  by  the  Court,  for  it  may 
tidce  place  after  trial  and  acquittal  on  an  indict- 
ment at  the  suit  of  the  King ;  and  the  execution 
under  it  is  entirely  at  the  option  of  the  party 
suing,  whose  sole  object  it  may  be  is  to  obtain  a 
pecuniary  satisfoction.  One  inconvenience  (sic 
inoriq.)  attending  this  mode  of  proceeding  is 
that  tie  party  who  institutes  it  must  be  willing, 
if  required,  to  stake  his  life  in  support  of  his 
accusation." 

The  Court  having  expressed  its  unanimoos 
opinion  against  the  demurrer  and  in  Iky  or  of  the 
battle,  the  parties  consented  to  stay  judgment 
on  the  appeal,  and  that  the  appellee  be  dis- 
charged. Thereupon  Thornton  was  handed 
over  to  the  crown  side  of  the  Court,  arraigned 
on  the  appeal  at  the  suit  of  the  Kinp^,  pleaded 
^''autrefoiB  aoquiV^  and  was  discharged  upon 
admission  of  tne  attorney  general  that  the  plea 
was  true. 

Between  the  dates  of  de  Anesty  i».  de  Franche- 
ville and  Ashford  vs,  Thornton  more  than  twenty 
generations  of  Englishmen  lived  under  the  rule 
of  the  common  law.  The  unwritten  common 
law  pursued  its  uneven  course  for  nearly  seven 
hunared  years,  applying  "  the  simple  standard 
of  justice"  in  the  execution  of  the  writ  "cte 
heretico  comburendo,^^  hanging  witches,  absolv- 
ing the  bigamist  Duchess  of  Kmsston  and  other 
criminals  by  benefit  of  clerpy,  delivering  some 
debtors  by  wager  of  law,  ana  imprisoning  others 
in  filthy  prisons,  refhsing  the  right  of  counsel 
and  of  cross-examination,  and  testimony  by  the 
accused  in  criminal  prosecutions,  in  civil  cases 
solving  quiddles  like  that  of  which  Shakeepe^e 
makes  such  delicious  fhn  in  Hamlet,  and  which 
Lord  Chief  Justice  Dyer  and  his  associates  se- 
riously debated  in  the  case  of  Hales  vs.  Pettit, 
Plowaen,  253,  viz :  Whether  Sir  James  Hales 
killed  himself  while  still  living  or  after  death, 
unrelieved  in  its  steady  prog^ress  toward  its 
present  condition  described  by  Mr.  Pollock  as 
"Chaos  tempered  by  Fisher's  Dig^t"  which 
we  may  on  this  side  the  Atlantic  n^htly  name 
"Darkness  obscured  by  the  selections  called 
American  Reports  " — unrelieved  except  by  the 
intervention  of  injunctions  in  equity,  by  acts  of 
Parliament  and  the  genius  of  a  sinele  construc- 
tive mind,  William  Murray,  Lord  Mansfield. 
The  unwritten  law  has  no  power,  absolutely 
none,  without  extrinsic  aid  to  cleanse  itself,  to 
deposit  sediment  or  throw  off  lees.  It  embalms 
errors  as  truths,  and  enshrines  its  blunders  as 
gods.  As  to  the  case  of  Ashford  vs,  Thornton, 
we  read  with  pleasure  that  in  1819,  at  the  first 
.aession  of  Parliament  appeals  of  murder  and 
wager  of  battle  were  botn  abolished,  and  both 
these  methods  of  applying  the  simple  standard 
of  justice  to  the  circumstances  of  cases  ceased 
to  exist  by  act  of  the  Legislature,  not  of  the 
Courts. 

The  progress  of  mankind  Is  marked  by  the 
conversion  of  the  unwritten  into  written  law  by 
the  crystallization  of  the  uncertainty  into  the 
definite.  Magna  Charta,  the  petition  of  right, 
the  habeas  corpit^the  abolition  of  imprison- 
ment for  debt,  the  Declaration  of  Independence, 
the  amendments  to  the  Federal  Constitution, 
these  are  illustrations  of  the  great  work  done 
for  liberty  and  civilization  by  this  process.    Not 
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in  tradition  and  memory  only  are  found  the 
guaranties  of  peace  and  light  which  the  labors 
of  ages  have  won  ftom  the  barbaric  usages  of 
oar  legal  ancestry.  They  are  enshrined  in  ordi- 
nance; each  milestone  of  progress  and  hope  on 
the  long  path  from  justiciary,  Kanulphus  de 
Glanville  to  Chief  Justice  Melville  W.  Fuller,  is 
a  written  law. 

liord  Mansfield's  decision  in  the  Somerset 
case,  the  judgment  of  the  Supreme  Judicial 
Court  of  Masaachusetts  that  the  Bill  of  Rights 
contained  in  the  Constitution  of  that  Common- 
wealth, adopted  in  the  year  1780,  gave  freedom 
to  every  slave,  are  but  exceptions  to  a  general 
rule  and  exceptions  which  alas!  are  brought  into 
contrast  with  the  holding  of  the  judges  in  the 
case  of  ship-money,  the  imprisonment  of  Hamp- 
don,  and  the  recorded  opinions  of  the  majority 
of  the  judges  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Dred  Scott. 

Schiller,  with  the  sublime  insight  of  a  seer, 
prophet  as  well  as  bard,  states  the  value  of  writ- 
ten law  finely,  in  the  remonstrance  addressed  by 
the  aged  warrior,  Octavio  Piccolomini,  to  his  son 
Max. 

With  the  ardor  of  youth,  Max  protested: 

'*  But  in  the  field. 
Aye,  there  the  present  being  makes  itself  felt. 
The  personal  must  command,  the  actoal  eye 
Examine.    If  to  be  the  chieftain  asks 
All  that  is  ^reat  in  nature,  let  it  be 
Likewise  his  privilege  to  move  and  act 
In  all  the  correspondences  of  sreatness. 
The  oracle  within  him,  that  which  lives. 
He  mnst  invoke  and  question— not  dead  books, 
Not  ordinances,  not  mould-rotted  papers." 

Octavio  Piccolomini  responds: 

**My  son,  of  thoee  old  narrow  ordinances 
Let  ns  not  hold  too  lightly.    They  are  weights 
Of  priceless  value,  wmch  oppressed  mankind 
Tied  to  the  volatile  will  of  their  oppressors. 
For  always  formidable  was  the  league 
And  partnership  of  firee  power  with  flree  wilL 
The  way  of  ancient  ordinance,  though  it  winds, 
Is  yet  no  devious  way.    Straignt  forward  goes 
The  lightning's  path,  and  straight  the  fearftil  path 
Of  the  cannon  ball.    Direct  it  flies  and  rapid, 
Shattering  that  it  may  reachr,  and  shattering  what  it  reaches. 
My  son !  the  road  the  human  being  travels. 
That  on  which  blessing  comes  and  goes,  doth  follow 
Tlie  river's  course,  the  valley's  playnil  windings. 
Carves  'round  the  cornfield  and  the  hill  of  vines, 
Honoring  the  holy  bounds  of  property, 
And  thus  secure,  though  late,  leads  to  its  end." 

Sir  William  Blackstone  tells  us  that  municipal 
law  is  "  a  rule  of  civil  conduct,  prescribed  oy 
the  supreme  power  in  the  State,  commanding 
what  is  right  and  prohibiting  what  is  wrong." 

This  truly  describes  the  ideal  system,  law  as 
it  ought  to  be,  rules  ascertained,  fixed  and  cer- 
tain, with  no  other  ambiguity  tnan  necessarily 
attends  the  use  of  language,  or  results  firom  the 
want  of  provision  of  its  authors ;  it  describes  law 
codified  and  written,  open  to  change  when  neces- 
sity demands :  law  found  in  a  book,  not  in  a  fog, 
or  welL  whetner  of  the  judicial  mind  or  i>ther ; 
rules  01  civil  conduct  required  by  the  customs 
of  the  present,  not  the  past,  constructed  by  sa^es 
in  advance  of  and  to  prevent  controversies, 
"commanding  what  is  right  and  forbidding 
what  is  wrong." 

How  far  does  this  fkmous  sentence  describe 
"the  unwritten  law  bound  by  no  rigid  form 
of  words,"  whose  blessings  we  enjoy  to-day? 
Much  as  a  planet  resembles  a  nebula,  as  the 
definite  bears  the  image  of  the  indefinite,  as  the  i 


known  reflects  the  lineaments  of  the  unknown, 
as  the  crystal  discloses  the  parentafi^e  of  the  fiux. 

Can  anything  be  more  unjust  than  to  hold  a 
well-meaning,  mw-abiding  and  honest  citizen  to 
consequences  resulting  firom  ascribing  a  mean- 
ing and  purpose  to  action  which  he  could  not 
have  foreseen  ?  It  is  the  very  essence  of  equity 
in  the  social  state  that  men  should  know  what 
they  are  commanded  to  do  and  to. desist.  Black- 
stone  also  says : 

**  It  is  requisite  that  this  resolution  be  notified 
to  the  people  who  are  to  obey  it.  But  the  man- 
ner in  which  this  notification  is  to  be  made  is 
matter  .of  very  great  indifiference.  It  may  be 
notified  by  universal  tradition  and  long  prac- 
ticCj  which  supposes  a  previous  publication, 
and  is  the  case  of  the  common  law  of  England. 
It  may  be  notified  vlve  voce  by  officers  appointed 
for  that  purpose,  as  is  done  with  regard  to  procla- 
mations, and  such  acts  of  Parliament  as  are  ap- 
pointed to  be  publicly  read  in  churches  and  other 
assemblies.  Ic  may  lastly  be  notified  by  writing, 
printing  or  the  like,  which  is  the  general  course 
taken  with  all  our  acts  of  ParBament  Yet, 
whatever  way  is  made  use  of,  it  is  incumbent 
on  the  promulgators  to  do  it  in  the  most  public 
and  perspicuous  manner;  not  like  Caligula,  who 
(according  to  Dio  Cassius)  wrote  his  laws  in  a 
very  small  character  and  hung  them  upon  hieh 
pillars,  the  more  eflfectually  to  ensnare  the 
people." 

To  punish  action  that  was  forbidden  in  obscure 
language  or  by  doubtfhl  implications,  to  punish 
the  simple  for  that  which  only  the  wise  could 
have  known  was  to  be  avoided— this,  this  is  of 
the  very  essence  of  tyranny.  Above  all  other 
requisites  of  iust  laws,  they  must  be  capable  of 
being  understood  and  known  in  advance.  This 
indeed  is  involved  in  Blackstone's  word  "pre- 
scribed." He  who  unconsciously  offends  may 
be  guilty  of  want  of  due  endeavor  to  know;  but 
if  with  all  diligence  he  could  not  have  learned 
his  social  duty,  society  in  punishing  him  is  more 
guilty  than  he,  and  better  deserves  to  bear  the 
burden.  To  such  no  mandate  has  been  pre- 
scribed. 

Let  us  admit  the  difficulties  which  inhere  in 
the  nature  of  the  subject.  Language,  the  me- 
dium of  communication  from  society  to  the  citi- 
zen, is  not  a  perfect  instrument,  and  legislators 
are  often  far  n*om  being  scholars  capable  of  using 
it  as  an  arm  of  precision.  Nor  is  the  gift  of 
prophesy  vouchsafed  to  the  law  maker.  Novel 
and  surprising  situations  may  confront  the  citi- 
zen and  the  judge  which  the  *•  sovereign  power 
in  the  State  "  has  failed  to  anticipate. 

These  and  other  difficulties  are,  however,  not 
impossibilities.  To  suggest  them  is  only  to  say: 
"  "niis  is  a  world,  not  a  paradise."  And  even  if 
they  relieve  society  from  the  duty  of  providing 
codes  of  universal  application,  of  scope  sufficient 
to  meet  every  change  and  pnase  or  a  complex 
civilization,  of  purpose  so  clear  as  insure  against 
mistake,  if  this  ideal  be  confessed  impossible, 
nevertheless  it  is  still  of  the  highest  importance, 
it  is  society's  most  urgent  duty  to  reduce  the 
chance  of  uncertainty  to  a  minimum.  This  is 
not  done,  rather  is  shunned  by  leaving  the  law 
undefined,  hiding  its  rules  and  calling  them  the 
"unwritten  law." 

It  is  a  mockery  of  justice  to  say  to  the  unof- 
fending citizen :  "  The  law  applicable  to  your  case 
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had  not  been  expounded,  but  it  existed.  It  was 
unfortunate  for  you  that  your  action  preceded  its 
exx>osition  by  the  Courta;  more  unfortunate  still 
for  you  if  it  were  your  action  which  provoked 
such  exposition,  and  if  at  your  expense  the  true 
rule  were  first  judicially  pumped  fh>m  the  well 
where  the  truth  of  the  unwritten  law  is  supposed 
to  dwell  and  so  'prescribed'  to  others." 

In  Mere's  Utopia,  that  legacy  of  wise  and  lofty 
thoughts  left  by  thegreat  martyr  chancellor,  the 
citizens  of  the  ideal  Commonwealth  are  described 
as  having  *^but  few  laws,  and  such  is  their  con- 
stitution that  they  need  not  manv.  They  very 
much  condemn  other  nations  whose  laws,  to- 
gether with  the  commentaries  on  theni,  swell 
up  to  so  many  volumes;  for  they  think  it  an  un- 
reasonable thmg  to  oblige  men  to  obey  a  body  of 
laws  that  are  both  of  such  a  bulk,  and  so  dark  as 
not  to  be  read  and  understood  by  every  one  of  the 
subjects.  ♦  *  ♦  Every  one  of  them  is  skilled 
in  the  law,  for  as  it  is  a  very  short  study,  so  the 
plainest  meaning  of  which  words  are  capable  is 
always  the  sense  of  their  laws.  And  they  argue 
thus:  All  laws  are  promulgated  for  this  end,  that 
every  man  may  know  his  duty;  and,  therefore, 
the  plainest  and  most  obvious  sense  of  the  words 
is  that  which  ought  to  be  put  upon  them;  since 
a  more  refined  exposition  cannot  be  easily  com- 

Erehended,  and  would  only  serve  to  make  the 
iws  become  useless  to  the  greater  part  of  man- 
kind, and  especially  to  those  who  need  most  the 
direction  of  them;  for  it  is  all  one,  not  to  make 
a  law  at  all,  or  to  couch  it  in  such  terms  that 
without  a  quick  apprehension  and  much  study 
a  man  cannot  find  out  the  meanine  of  it" 

Surely  it  is  now  as  easy  to  combine  the  wis- 
dom of  the  wisest,  the  learning  of  the  most  stu- 
dious, the  experience  of  the  busiest,  and  to  con- 
fide to  a  boay  of  lawyers  thus  constituted  the 
task  of  composing,  proposing,  endeavoring  to 
prescribe  in  set  and  certain  terms  all  the  laws, 
the  need  of  which  this  generation  can  now  an- 
ticipate, as  to  leave  them  to  dribble  out  drop  by 
drop  from  the  Courts  of  thirty-eight  States,  the 
Territories  and  the  Federal  judiciary  through  a 
long  course  of  years.  When  we  consider  how 
much  one  man  has  done  to  this  end— that  two 
States  have  accepted  hi^work  and  professed  sat- 
isfaction in  its  results— why  should  we  abandon 
the  work  as  if  hopeless. 

But  codification  is  not  our  whole  present  neces- 
sity. If  successful,  the  code  will  reduce  to  writ- 
ten and  definite  snape,  incapable  of  misunder- 
standing, except  so  far  as  the  ambiguity  of 
language  may  involve,  the  body  of  laws  relating 
to  the  private  rights  and  duties  of  the  citizen. 
It  takes  no  note  of  public  rights  and  duties. 
These  are  supposed  to  be  codified  already.  But 
"  eternal  vigilance  is  the  price  of  liberty,"  and 
no  advocate  of  the  code,  however  sanguine, 
has  ever  claimed  that  it  could  be  made  perfect 
or  free  fh>m  that  necessity  which  attaches  to  ail 
things  mundane,  viz.,  the  need  of  repairs. 

Our  fathers  sought  to  protect  our  liberties  and 
define  our  civil  rights  by  the  adoption  of  written 
constitutions.  But  of  what  value  is  the  protec- 
tion afiforded  by  these  high  and  solemn  ordi- 
nances of  ftmdamental  right,  if  by  the  exaggera- 
tion of  the  general  grant  of  legislative  power, 
its  amplification  under  the  new  theory  of  "inhe- 
rent sovereignty,"  and  the  expansive  power  of 
police  regulation  applied  in  Munn  V8,  lULnois, 


Mneler  ve.  Kansas  and  Powell  vs.  Pennsylvania^ 
to  the  State,  and  the  Logal  Tender  cases  to  the 
Federal  Government  coupled  with  the  reduc- 
tion to  a  minimum  of  each  limitation  or  article 
of  inhibitive  protection,  our  State  Legislatures 
and  the  Federal  Cons^ress  become  endowed  with 
the  omnipotence  of  the  English  Parliament? 
How  this  will  work  two  modern  instances  prove. 
Not  ten  years  have  passed  since  a  Britisn  gov- 
ernment called  Liberal,  imprisoned,  as  so  called 
"  suspects,"  seven  hundred  of  the  best  men  in 
Ireland,  among  them  the  Parliamentary  leaders 
of  the  people,  without  aocusation,  without  trial, 
without  habeas  corptis,  without  other  means  of 
deliverance  for  the  innocent  except  supplication 
to  the  executive,  without  duration  of  durance 
other  than  the  limit  of  the  existence  of  the  law. 
And  at  this  very  moment  John  Dillon,  than  whom, 
by  the  admission  of  his  political  antagonists  them- 
selves, no  more  pure  and  lofty  spirit  has  enriched 
the  annals  of  his  native  land  smoe  the  death  of 
Robert  Emmet,  languishes  in  the  hospital  of 
Dundalk  Jail,  condemned  to  prison  for  a  term  not 
to  expire  until  December  next,  for  words  which, 
when  spoken,  violated  no  law,  and  became  ille- 
gal only  by  subsequent  executive  and  legislative 
action.  And  this  is  the  land  whose  abhorrent 
and  barbarous  customs  ftimish  the  basis  of  oar 
unwritten  law.  From  such  outrages  the  written 
Constitutions  of  every  State  and  of  the  United 
States  ought  to  secure  us  efifectually,  and  will, 
unless  filtered  away  by  exposition,  tne  peculiar 
danger  to  which  all  written  law  is  exposed. 

That  the  work  of  committing  the  body  of  the 
law  to  written  form  may  be  trusted  to  the  pres- 
ent generation  seems  to  me  plain.  I  claim  for 
the  bar  of  this  day  equality  with  that  of  any 
prior  time.  It  is  true  that  the  age  of  forensic 
eloquence  has  measurably  passed,  both  in  the 
United  States  and  England.  This  is  a  genera- 
tion devoted  to  business  of  persuasion  by  plain 
statement,  unassisted  by  rhetorical  decoration. 
Leaving  the  United  States  out  of  considera- 
tion as  involving  comparisons  of  the  powers  of 
friends,  living  and  dead,  who  can  set  side  by  side 
the  eloquence  of  Erskine  in  his  greatest  achieve- 
ments, with  the  argument  or  Sir  Alexander 
James  Cockbum  in  the  Palmer  Case,  or  the 
opening  of  Sir  Henry  James  in  the  Lefh>y  Case, 
without  feeling  that  the  advantage  is  vastly  in 
favor  of  the  latter?  And  the  work  of  making 
statutes,  of  prescribing  regulations,  of  fixing 
rules  for  conduct,  does  not  call  for  forensic  elo- 
quence, but  for  precisely  the  talents  which  the 
bar  of  to-day  possess — clear  conceptions  and  logi- 
cal order,  therefore,  persuasive  conclusions. 

If  we  admit  that  the  great  work  of  codification 
has  not  yet  been  properly  done,  let  us.  instead 
of  finding  fistult  with  Mr.  Field  and  his  colleagues, 
seek  to  improve  upon  their  labors  and  to  present 
better  formuloe.  Certainly  when  in  the  fbiture 
decisions  shall  be  made  affecting  private  rights, 
they  will  be  in  some  form  or  other,  and  the  duty 
of  this  generation  is  to  anticipate  such  form  and 
present  it  in  advance.  This  is  all.  If  we  must 
confess  that  the  bar  of  to-day  is  not  eqaal  to  that 
of  Justinian's  age,  not  equal  to  Tribonian  and  his 
associates,  that  Mr.  Field's  work  is  premature  or 
inadequatis,  and  that  to  another  generation  must 
be  committed  the  task  of  securing  us  against  the 
dangers  of  ''inherent  sovereignty"  In  public 
law,  and  the  unwritten  in  private  law,  let  us 
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devote  oarselvee  to  the  work  of  improving  the 
education  of  our  legal  successors.  Upon  this 
we  can  all  agree. 

There  is  no  excuse  for  admitting  to  the  prac- 
tice of  the  law  any  man  not  adequately  prepared 
for  the  work.  Let  law  schools  abound  and  pri- 
vate preceptors  be  treated  as  adjuncts.  Ke- 
quire  competent  knowledge  not  only  of  our 
own  tongue,  but  also  of  the  language  which 
fbrms  its  basis :  require  a  competent  knowledge 
of  the  laws  and  systems  of  the  great  empire  in 
which  that  langpiage  was  in  daily  use ;  require  a 
competent  knowledge  of  the  history  of  that  em- 
pire, the  development  of  its  civilization,  as  well 
as  of  the  nations  speakingthe  English  tongue, 
whose  children  we  are.  widen  the  horizon  of 
l^;al  vision.  Give  to  the  lawver  before  he  be- 
comes so  pushed  with  the  afifairs  of  clients  as  to 
be  debarred  by  the  exigencies  of  life  from  study 
of  all  except  the  cases  which  happen  to  come  to 
Mm;  give  to  the  legal  student^  the  amplest  and 
fullest  opportunities  to  survey,  not  merely  the 
historical  data  which  precede  our  age  and  are 
the  basis  of  our  system,  but  others  which  constip 
tute  the  foundations  of  other  civilizations  worthy 
of  being  considered  with  our  own.  Wage  im- 
placable war  against  ignorance;  forgive  no  man 
who  attempts  to  come  to  the  bar  without  an  ade- 
quate equipment,  derived  not  merely  from  study 
of  the  statute  and  the  laws  of  his  own  country, 
but  from  a  general  survey  at  least  of  those  of 
other  lands.  Lift  up  the  standard;  increase  the 
term  of  study,  and  be  steadfast  in  exacting  from 
the  student  the  bestowal  of  time  and  labor  in 
study.  Pour  things  are  required  of  all  genera- 
tions of  American  lawyers:  Integrity,  industry, 
learning,  faculty.  The  first  and  second  of  these 
are  at  the  command  of  all;  industry  will  bring 
learning,  but  God  only  can  give  power,  faculty, 
genius.  This  seems  to  be  allotted  to  every 
people  and  generation  according  at  least  to 
their  deserts.  We  may  therefore  await  the 
fbtare  in  serene  confidence  that  if  by  honest 
labor  we  do  our  part.  He  who  giveth  the  in- 
crease will  not  withhold  from  us  and  our  suc- 
cessors that  vital  spark  which  shall  animate  our 
and  their  corporate  work  and  make  it  produc- 
tive of  blessings  to  generations. 


1.  Evidence  that  upon  the  reftisal  to  make  a 
printing  office  a  "umon  office."  a  typographi- 
cal union  sent  circulars  to  its  customers  in- 
forming them  that  they  had  "boycotted"  it, 
and  notifying  such  customers  that  they  in  turn 
w^oald  be  "boycotted"  unless  they  withdrew 
their  patronage  from  it ;  that  the  employees  of 
the  prinUn^  office  and  all  its  customers  were 
denonnced  in  the  organ  of  the  union  under  the 
head  of  "black  list;"  and  that  the  union  used 
every  means  short  of  actual  physical  violence 
to  compel  the  customers  to  cease  patronizing 
the  office,  warrants  a  conviction  for  conspiracy. 
Cramp  vs.  Com.  Sup.  Ot  App.  Va.,  May  26, 
188a. 

2,  Instruction  that  if  defendants  agreed  to 
compel  the  office  to  discharge  from  its  employ- 
ment certain  persons  and  tace  into  its  employ- 
ment certain  other  persons,  and  that  if  in  pur- 
saance  thereof  they  threatened  to  injure  the 
business  of  any  of  its  customers,  they  must  find 
them  sr^ty,  is  proper.    Id, 


i;;  Supreme  Court  of  the  District  of  Columbia. 

GENERAL  TERM. 

Rbpobtkd  by  Franklin  H.  Mackby. 

WILLIAM  J.  MILLER,  Trustee, 

V8, 

LIZZIE  D.  FLEMING  et  al 
Equity.    No.  10421. 

The  Ohibp  Jubticb  and  JusnoBS  Cox  and  Jambs  sitting. 

1.  Where  a  man's  title  can  be  referred  either  to  the  act  of 
law  or  to  the  act  of  man  the  former  shall  prevail; 

2.  Where,  however,  the  estate  is  of  a  different  nature  fVom 
that  which  he  would  inherit,  he  will  take  by  purchase  and 
and  not  by  descent. 

3.  There  Is  no  substantial  diffSarence,  in  the  District  of  Colum- 
bia, between  an  estate  in  common  and  the  estate  which 
passes  by  descent.  Therefore,  when  a  limitation  in  a  deed 
is  to  the  right  heirs  of  the  grantor,  *'  to  take  as  tenants  in 
common,"  the  title  passes  by  descent  and  not  by  purchase. 

4.  By  deed  of  marriage  settlement  the  settlor  conveyed  cer- 
tain real  estate  to  trustees  to  the  use  of  himself  until  his 
Intended  marriage,  then  to  the  use  of  his  intended  wife  for 
life,  with  contingent  remainder  over  to  the  children  of 
this  and  a  former  marriage— failing  which  he  limited  the 
property  in  fee  to  his  right  heirs  "  to  take  as  tenants  in 
common  and  not  as  joint  tenants."  After  the  marriage 
the  settlor  executed  a  will  disposing  of  certain  other  prop- 
erty and  devising  the  residue  of  his  estate  to  his  grand- 
son. Held,  there  being  a  failure  of  the  contingent  re- 
mainder, that  the  residuary  devisee  took  to  the  exclusion 
of  the  right  heirs  under  the  settlement. 

Decided  May  14,  1888. 

Bill  of  interpleader  filed  by  a  trustee,  to  ob- 
tain a  construction  of  a  marriage  settlement. 

On  appeal  by  defendant.  Mills  Dean,  from  a 
decree  of  the  Special  Term. 

The  FACTS  and  question  presented  are  suffi- 
ciently stated  in  the  opinion. 

Mr.  Franklin  H.  Maokbt  for  Mills  Dean . 

Mr.  Justice  Oox  delivered  the  opinion  of  the 
Court: 

In  this  case  it  appears  that  Edward  Owen,  of 
this  District,  on  the  21st  day  of  December,  1861, 
being  about  to  contract  a  second  marriage, 
executed  a  deed  of  settlement  premising  that 
id  consideration  of  his  intended  marriage  and 
"  for  making  for  and  towards  the  jointure  of  the 
said  party  of  the  second  part"  (his  intended 
wife)  in  case  after  the  solemnization  of  the  mar- 
riage, she  survived  him  **and  also  for  making 
some  provisions  for  the  sustenance  and  support 
of  the  children  and  issue  of  the  intended  mar- 
riage" he  conveyed  the  property  in  question  to 
Mr.  Miller,  upon  trust:  first,  to  hold  to  the 
use  of  the  settlor  until  the  marriage,  and  then 
for  the  use  of  his  intended  wife  for  life,  free 
from  all  debts  and  control  of  the  settlor,  and 
the  rents  to  apply  to  her  sole  use  and  benefit, 
and  for  the  sustenance  and  support  of  any 
children  of  the  marriage;  and  third,  if  she 
should  die  before  the  settlor  without  leaving 
anv  children,  then  to  the  use  of  the  settlor,  his 
heirs  and  assigns;  fourth,  should  she  survive 
the  settlor,  and  then  die  leaving  children  of  the 
marriage,  then  the  property  was  to  go  to  the 
use  of  such  children  ana  the  children  of  the  set- 
Itor's  former  wife;  and  lastly,  should  she  sur- 
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vive  the  settlor  and  then  die  without  leaving 
children  of  the  marriage,  then  "to  the  use  of 
his  right  heirs  and  their  heirs  and  assigns,  as 
tenants  in  common  and  not  as  Joint  tenants." 

In  other  words,  to  state  it  more  briefly,  the 
conveyance  is  made  in  trust,  first,  for  his  in- 
tended wife  for  her  life,  and  in  case  of  her  death 
afcer  him  without  leaving  children  (which  was 
the  case)  then  to  the  use  of  his  right  heirs  as 
tenants  in  common  and  not  as  Joint  tenants. 

Now,  doubtless  under  the  aavioe  of  counsel, 
Mr.  Owen  assumed  that  this  remainder  was  a 
nullity  and  that  the  conveyance  left  the  rever- 
sion in  him,  and  his  heirs  would  take  by  de- 
scent, instead  of  as  purchasers  under  this  set- 
tlement. Therefore,  he  made  a  will  disposing 
of  certain  other  property  and  devising  the  rest 
and  residue  of  his  estate  to  the  defendant.  Mills 
Dean,  which  would  include  this  property*  After 
his  death,  six  heirs  claimed  that  they  were  en- 
titled to  the  property  by  way  of  remainder. 
On  the  other  hand^  Mr.  Dean  contended  that 
he  was  entitled  to  it,  and  Mr.  Miller,  the  trus- 
tee, not  being  willing  to  solve  the  question  him- 
self, asks  the  instruction  of  the  Court  as  to  what 
he  shall  do  .in  the  premises. 

The  question  nas  been  discussed  by  Mr. 
Mackey  wiUi  great  learning  and  a  copious  cita- 
tion of  black-letter  authorities  which  would  be 
very  interesting  for  the  Court  to  review  in  de- 
tail. But  we  have  not  the  time,  and  do  not 
deem  it  necessary  to  go  into  them  at  length,  and 
I  shall  only  state  some  general  conclusions 
which  we  think  dispose  of  the  question.  It  is 
very  well  settled,  and  it  is  an  ancient  rule,  that 
if  a  man's  title  can  be  referred  to  either  the  act  of 
the  law  or  to  the  act  of  man,  the  former  shall  pre- 
vail. It  is  a  recognized  qualification  of  the  rule, 
however,  that  if  a  devise  gives  to  the  heirs  an 
estate  of  a  different  nature  fh>m  that  which  they 
would  inherit,  then  their  title  will  be  referred 
to  the  devise  and  they  will  not  take  by  descent. 
It  is  claimed  that  the  same  qualification  applies 
to  a  deed,  limiting  an  estate  to  them  in  remain- 
der. 

The  principal  question  in  this  case  is,  whether 
the  peculiar  language  of  this  remainder  would 
give  to  Owen's  heirs  a  different  estate  from 
that  which-  they  would  take  by  descent.  It  is 
argued,  for  the  heirs,  that  it  has  that  effect  by 
reason  of  the  use  of  the  words  **to  hold  as  ten- 
ants in  common,"  the  contention  being  that  if 
they  take  by  descent  they  take  as  coparceners. 
That  leaves  us  to  consider  what  is  the  law  of 
descent  in  the  District  of  Columbia. 

An  estate  which  descends  equally  to  all 
children,  without  regard  to  sex,  was  not  known 
to  the  common  law  at  all,  but  is  purely  a  crea- 
ture of  statute.  The  Maryland  Act  of  1786, 
which  is  our  Statute  of  Descents,  commences 
by  reciting  that  the  law  of  descents  which 
originated  in  the  feudal  system  and  military 
tenure  is  contrary  to  justice  and  ought  to  be 
abolished ;  and  then  it  goes  on  and  enacts  that 
on  the  death  of  a  man  intestate  his  estate  shall 
descend  equally  to  his  children.  It  does  not 
use  the  word  parceners  or  coparceners^  from  the 
beginning  to  end.  We  are  in  the  habit  of  speak- 
ing of  those  taking  by  this  statutory  descent  as 
coparceners  because  the  only  estate  which  at 
common  law  descended  to  more  than  one  per- 
son was  an  estate  in  coparcenary.     But  it  is 


perfectly  competent  for  a  statute  to  create  an 
estate  which  will  descend  to  several  persons 
who  will  yet  not  be  coparceners.  It  may  be 
substantiaUy,  to  all  intents  and  purposes,  an 
estate  in  common. 

Is  there  any  differenpe  between  an  estate  in 
common  and  an  estate  which  passes  by  our  law 
of  descent?  Let  us  see  now  whether  there 
would  be  any  difference,  whether  these  heirs 
are  to  be  considered  as  coparceners  or  as  ten- 
ants in  common.  Each  heir  in  this  case  would 
take  precisely  the  same  undivided  interest  in 
the  estate,  and  would  be  able  to  transfer  it  and 
transmit  it  to  heirs  in  exactly  the  same  manner 
and  would  have  exactly  the  same  right  of  x)ar- 
tition,  and  not  only  that,  but  their  estates  would 
have  the  same  identical  unities  of  time,  title,  in- 
terest and  possession.  It  is  impossible  to  point 
out  any  difference,  whether  they  take  it  as  ten- 
ants in  common  or  as  coparceners. 

This  question,  as  to  the  effect  of  this  statute, 
is  suggested  as  far  back  as  the  year  1804.  in  the 
Court  of  Appeals  of  the  State  of  Maryland  in 
the  case  of  Mitchell  vs,  Gover,  1  Harr.  &  J.. 
567,  where  an  action  of  ejectment  was  brought 
by  several  heirs,  and  the  question  was  whether 
they  had  a  right  to  join,  or,  as  tenants  in  com- 
mon, they  ought  to  sue  separately.  The  cause 
was  finally  settled,  so  that  no  opinion  of  the 
Court  was  given.  But  Luther  Martin  who,  as 
we  know,  was  one  of  the  gpreatest  lawyers  of 
this  country,  used  the  following  language  in 
argument: 

"Under  the  Act  of  1786  the  descendants  take 
the  estate  as  heirs  sub  modo.  They  take  in  the 
same  manner  as  tenants  in  common.  The  Act 
of  1786  vests  a  particular  estate.  It  is  not  an 
estate  of  joint  tenancy,  tenancy  in  common  or 
parcenary.  But  it  is  an  estate  peculiar  to  itselfl 
It  is  not  in  the  power  of  any  one  of  the  heirs 
to  compel  a  partition  of  the  estate.  The  Act 
points  out  how  the  division  is  to  be  made,  by 
application  to  the  county  court,  or  court  of 
chancery,  and  one  of  the  heirs,  may  take  the 
whole  estate  if  it  will  not  admit  of  division,  by 
paving  to  the  others  Uieir  proportion  under 
valuauon.  The  estate  has  qualities  similar  to 
that  of  a  joint  tenancy,  tenancy  in  common  and 
coparcenary. 

The  question  arose  at  a  much  later  date  in 
the  case  of  Hoffar  vs.  Dement,  5  Gill,  132,  in 
which  the  Court  of  Appeals  was  construing  the 
Act  of  Maryland  of  1820,  and  not  that  of  1786. 

There  was  a  case  before  this  Court  (Power  t«. 
Davis,  3  MacArthur,  153)  in  which  the  main 
(question  was  whether  a  certain  paper  purport- 
ing to  be  a  codicil,  leaving  pecuniary  l^^acies 
was  ever  completed,  and  the  Court  held  unani- 
mously that  it  was  not.  But  in  addition  to 
that.  Judge  MacArthur,  speaking  for  himself, 
held,  that  the  real  estate  m  the  hands  of  the 
heirs  was  not  chargeable  with  the  legacies,  be- 
cause the  heirs  took  as  purchasers  and  not  as 
heirs. 

This  might,  however,  be,  not  because  the 
devise  was  intended  to  pass  a  tenancy  in  eom- 
mon,  while  the  descent  would  give  a  coparcen- 
ary, but  because  the  devise  was  to  children  and 
not  to  heirs,  A  devise  to  children  would  give 
an  estate  by  purchase,  which  would  be  ent^ed 
to  as  much  lavor  as  a  bequest  of  money ;  and 
this  would  be  sufficient  to  sustain  the  jadg^s 
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conclasions.  As  for  as  his  opinion  extends  be- 
vond  this  he  does  not  commit  the  Court  and  he 
18  not  sustained  by  the  cases  referred  to. 

Judg^  Wylie  concurred  in  the  opinion  and 
that  is  all  we  find:  but  there  is  no  such  clear 
committal  of  the  Court  to  this  view  as  would 
hamper  us  in  our  determination  of  this  as  an, 
original  question;  and  we  are  of  the  opinion' 
that  there  is  a  substantial  identity  between  the 
estate  limited  by  this  deed  to  the  heirs  and  that 
^which  they  would  take  by  descent,  and  there- 
fore such  a  limitation  left  it  disposable  by  the 
testator  by  deed  or  will ;  and  the  will  gives  the 
property  to  Mr.  Dean,  who  is  claiming  it. 

It  is  ftirther  contended,  on  behalf  of  the  dev- 
isee, that  by  no  kind  of  conveyance  could  the 
testator  give  a  fee  simple  estate  by  a  deed  to 
his  heirs.  It  is  admitted  that  by  will  he  might, 
but  that  he  cannot  by  deed,  even  by  way  of 
remainder,  give  an  estate  in  fee  simple  differ- 
ent from  that  which  they  would  take  by  de- 
scent. But  it  is  not  necessary  to  examine  that 
question  in  the  view  we  take  of  the  case. 

We  are  of  opinion  on  the  whole  that  Mj. 
Dean  is  entitled  to  the  property. 


HABTLAND  COUBT  OF  APPEALS. 

KENNEDY  vs.  COUNTY  COMMISSIONERS. 
Decided  June  12, 1888. 

1.  In  an  action  asainat  county  commissioners  to  recover 
damages  for  ii^aries  alleged  to  have  been  sustained  by 
reason  of  a  defect  in  a  highway,  defendant's  prayer  that  if 
the  Mght  of  the  plaintiff's  mules  caused  the  injury,  the 
plaintiff's  recovery  is  absolutely  defeated  unless  the  A-ight 
was  cmued  by  failure  of  duty  on  the  part  of  the  defend- 
ants, is  erroneous,  as  the  fright  of  the  mules  does  not  im- 
ply negligence  in  the  plaintiff  unless  caused  by  his  care- 
lessness. 

2.  In  such  action  aprayer  that  if  the  ii^ury  was  caused  by  a 
want  of  ordinary  care  by  the  plaintiff  he  could  not  recover, 
although  the  highway  was  out  of  repair  at  the  time,  is 
erroneous,  since  it  makes  no  distinction  between  the  re- 
mote and  proximate  cause. 

8.  A  prayer  enumerating  certain  portions  of  the  evidence 
to  be  considered  by  the  jury  to  the  exclusion  of  other 
portions  is  objectionable. 

Appeal  from  the  Circuit  Court  for  Cecil 
County. 

Bbyan,  J. —Kennedy  brought  suit  against  the 
county  commissioners  of  Cecil  County  to  re- 
cover dama^^es  for  personal  injuries  sustained 
nubile  travehng  on  the  public  road  of  the  county. 
It  was  averred  that  the  defendants  negligently 
permitted  the  road  to  be  out  of  repair,  and  that, 
by  reason  of  this  negligence,  the  plaintiff  was 
injured.  The  testimony  tended  to  show  that  a 
bridge  over  a  small  stream  was  out  of  repair,  and 
that  in  crossing  it  the  plaintiff  was  injured. 
The  evidence  was  oontracBctorv  on  the  question 
of  negligence;  some  of  it  tending  to  show  that 
the  plaintiff  was  inlured  by  his  own  negligence, 
and  some  of  it  to  tne  effect  that  the  injury  was 
caused  by  the  tmsafe  condition  of  the  bridge. 
Pour  prayers  were  offered  by  the  plaintiff  and 
seven  on  behalf  of  the  defendants.  The  Court 
granted  all  the  prayers  on  both  sides,  and  the 
plaintiff  excepted  to  the  granting  of  the  defend- 
ants' prayers. 


In  this  court  the  appellant's  objections  were 
chiefly  confined  to  the  third  and  fourth  prayers 
of  the  defendants.  By  the  third  prayer,  the 
jury  were  instructed  that,  if  the  accident  was 
caused  by  fright  of  the  plaintiff's  mules,  the 
verdict  must  be  for  the  defendants,  unless  the 
fright  was  caused  by  a  defect  in  the  road  mani- 
festly calculated  to  frighten  horses  of  ordinary 
gentleness,  .•id  the  defendants  knew,  or  by  the 
use  of  ordinary  care  and  diligence  might  have 
known  of  the  same  in  time,  by  ordinary  dili- 
gence, to  repair  it.  The  relative  duties  of  plain- 
tiff and  defendant  in  cases  of  this  kind  have  been 
frequently  considered  by  this  Court  We  do 
not  propose  to  depart  from  what  we  have  al- 
ready decided  on  this  subject.  The  views  of  the 
Court  are  tersely  expressed  in  Kean's  Case,  61 
Md. ,  167.  It  is  there  stated,  in  substance,  that  the 
plain  tiff  must  show  that  his  injury  was  occasioned 
exclusively  by  the  negligence  of  the  defendant 
and  that,  if  he  has  himself  been  guilty  of  any 
negligence  which  has  directly  contributed  to 
cause  the  accident,  he  cannot  recover;  but  that, 
even  if  he  has  been  gruilty  of  negligence  which 
may  have  remotely  contributed  to  the  accident, 
yet  if  the  defendant  could,  by  the  exercise  of 
reasonable  care  and  diligence,  have  avoided  it 
the  plaintiff's  negligence  will  not  excuse  the 
defendant  The  fright  of  the  mules  did  not 
necessarily  imply  any  negligence  or  culpability 
on  the  part  of  the  plaintiff.  He  is  not  responsi- 
ble for  the  consequences  produced  by  it  unless 
they  can  be  traced  to  some  default  on  his  part. 
The  question  is  not  a  new  one  in  this  Court 
According  to  Crowther's  Case,  63  Md.,  567,  if 
the  mules  were  managed  with  a  want  of  ordi- 
nary care  and  skill,  and  such  want  of  care  and 
skill  contributed  to  produce  the  accident;  or  if 
they  were  unsafe  and  unfit  to  be  driven  on  a 
public  road,  and  the  plaintiff  knew  it,  or  might 
nave  known  it,  and  the  accident  would  not  have 
occurred  if  they  had  been  ordinarily  gentle  and 
well  broken— the  verdict  ought  to  have  been  for 
defendants.  And  the  same  decision  was  made 
in  Cassel's  Case,  66  Md.,  434.  Bateman's  Case, 
Md.  Law  Journal,  June  6, 1888  (decided  at  Janu- 
ary term),  recognizes  and  maintains  the  same 
principle.  The  ruling  of  the  Court  below  on 
this  prayer  declares  that  if  the  fright  of  the 
mules  caused  the  injury,  the  plaintiff's  recovery 
is  absolutely  defeated,  unless  the  fright  was 
caused  by  the  failure  of  duty  on  the  part  of  the 
defendant  If  this  cause  be  not  shown  for  the 
fright,  no  fkct  or  circumstance,  or  combination 
of  facts  and  circumstances,  can  avail  to  entitle 
the  plaintiff  to  a  verdict  The  attention  of  the 
Jury  is  directed  to  this  sole  inquiry,  and,  Without 
oohsiderinff  anything  else  in  the  case,  they  are 

Seremptonly  required  to  find  a  verdict  for  the 
efendant.  This  is  not  our  view  of  the  law. 
The  fourth  prayer  was  to  the  effect  that  if  the 
plaintiff's  injury  was  caused  by  a  want  of  ordi- 
nary care  and  caution  on  his  part,  or  on  the  part 
of  any  of  his  servants,  he  could  not  recover,  al- 
though the  bridge  was  out  of  repair  at  the  time 
of  the  accident  This  instruction  did  not  place 
the  case  properly  before  the  Jury.  It  disregards 
the  rulinfl^  in  Kean's  Case,  already  mentioned,  * 
because  ft  makes  no  distmction  oetween  the 
negligence  which  might  be  a  remote  cause  and 
that  which  might  be  the  direct  or  immediate 
cause  of  the  accident    If  the  Jury  found  negli- 
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gence  on  the  part  of  the  plaintiff,  and  that  it  re- 
motely contributed  to  produce  the  accident,  yet 
he  would  be  entitled  tio  recover,  provided  they 
found  that  the  road  was  in  disrepair  through 
defendant's  negligence,  and  that  the  conse- 
quences of  the  plaintiflf  *s  negligence  would  have 
been  avoided  if  the  road  had  been  in  good  re- 
pair. 

The  defendant's  second  prayer  was  somewhat 
criticised  in  the  appellant's  argument  in  this 
Court  It  tells  the  jury  that,  in  passing  on  the 
question  whether  the  defendants  mieht,  by  due 
dili^noe  have  known  of  the  bad  oonditon  of  the 
road,  they  should  consider  the  nature  of  the  defect 
itself,  if  any,  the  location  of  the  road,  whether 
in  a  thickly  or  a  sparsely  settled  country,  and 
whether  it  was  not  much  travelled.  It  might 
also  have  mentioned  the  facts,  in  evidence,  that 
the  road  commissioners  who  nad  charge  of  the 
bridge  resided  about  three  miles  distant,  and 
that  the  road  supervisor  who  had  charge  of  the 
road  at  that  point  resided  two  miles  distant 
But  this  mode  of  instructing  the  jury,  by  enu- 
merating certain  portions  of  the  evidence  to  the 
exclusion  of  other  portions,  is  very  objectionabe. 
The  jury  are  to  draw  their  conclusions  firom  all 
the  evidence  in  the  cause  bearing  on  the  subject 
of  inquiry.  If  a  party  apprehends  that  they 
will  make  an  improper  application  of  any  por- 
tion of  the  the  testimony,  he  ought  to  ask  an 
instruction  firom  the  Court,  pointing  out  the 
questions  to  which  it  oueht  not  to  be  applied. 
(Pegg  V8,  Warfard,  7  Md.,  607.)  In  a  case  re- 
cently decided,  Moore  t^.  McDonald  (Maryland 
Law  Journal,  March  21,  1888,)  this  Court  ex- 
pressed its  disapproval  of  prayers  drawn  in  the 
manner  pursued  in  this  second  prayer;  and  on 
previous  occasions  it  has  done  tne  same  thing. 
As  the  judgment  will  be  reversed  for  error  m 
the  third  and  fourth  prayers  we  think  it  unneces- 
sary to  say  more  on  this  point,  hoping  that  such 
defective  prayers  will  not  be  presented  by  coun- 
sel in  the  future. 

Judgment  reversed  and  new  trial  ordered. 

Miller,  J.  (dissenting.) — This  case  was  heard 
originally  by  four  judges  only,  and  a  difference 
of  opinion  as  to  how  it  should  be  disposed  of 
arose.  Thereupon  it  was  deemed  best  that  it 
should  be  reargued,  and  it  was  accordingly  so 
ordered  by  a  majority  of  the  judges  who  neard 
the  ori^nal  argument,  without  any  suggestion 
or  motion  by  counsel  to  that  effect.  The  rear- 
^ment  has  been  made  and  the  case  must  now 
be  decided  by  the  judges  who  sat  at  the  Hearing. 
The  suit  is  against  the  county  commissioners  of 
Cecil  county  to  recover  damages  for  an  injury 
sustained  by  the  plaintiff  while  driving  his  team 
over  one  of  the  public  roads  of  the  county. 
There  was  a  demurrer  to  the  declaration,  which 
was  overruled,  and  also  to  the  defendant's  third 
plea,  which  was  sustained.  The  rulings  upon 
these  demurrers  (if  before  us  for  review)  seem 
to  be  correct.  The  declaration  contains  the 
usual  averments  in  such  cases,  charing  that  it 
was  the  duty  of  the  county  commissioners  to 
keep  the  roaos  of  the  county  in  repair,  and  that 
the  road  in  question  was  negligently  suffered 
by  them  to  be  out  of  repair,  whereby  the  plain- 
tiff, when  traveling  thereon,  and  using  due  care, 
was  hurt  The  local  road  law  for  Cecil  county 
(Acts  1884,  c.  46),  relied  on  in  their  third  plea, 


contains  nothing  which  exempts  the  defendante 
fh>m  their  general  duty  ana  responsibility  in 
regard  to  all  the  public  roads  of  the  coanty. 
Aner  this  action  on  the  demurrers,  the  case  was 
tried  before  a  jury  on  issue  joined  on  the  plea 
,  of  non  cuL  Tne  verdict  and  Judgment  were  in 
favor  of  the  defendants,  and  the  plaintiff  has 
appealed.  The  testimony  was  very  conflicting 
as  to  the  condition  of  that  road  at  the  time  of 
the  accident,  and  as  to  how  the  injury  inflicted 
upon  the  plaintiff  was  caused.  The  Court 
granted  all  the  instructionB  asked  for  on  both 
sides,  and  the  single  exception  is  to  the  grant- 
ing of  those  asked  by  the  aefendanta.  The  main 
argument  of  the  appellant's  counsel  has  been 
addressed  to  the  third  instruction^  which  he  in- 
sists is  erroneous.  The  others*  in  connection 
with  those  eranted  for  the  plaintiff,  are  ad- 
dressed to  the  p^eneral  questions  involved  in 
this  and  other  like  cases ;  such  as  whether  the 
road  was  reasonably  safe  for  travel,  whether 
the  defendants  were  culpably  negligent  in  not 
repairing  it,  whether  there  was  contributory 
negligence  on  the  part  of  the  plaintiff  and  the 
ifieasure  of  damages.  These  instructions  seem 
to  me  to  fairly  lay  down  the  law  of  the  case  on 
all  these  questions,  and  I  can  discover  na  sub- 
stantisd  error  in  any  of  them. 

The  third  instiruction  is  addressed  to  that  part 
of  the  plaintiff's  testimony  in  which  he  says  the 
accident  was  caused  by  the  flight  of  one  of  his 
mules,  and  it  becomes  necessary  to  state  sub- 
stantially what  he  says  on  this  subject  He  was 
engaged  in  hauling,  with  a  team  of  four  horses 
and  two  mules,  a  hay  press,  weighing  about 
6.500  pounds.  The  accident  occurred  at  a  bridge 
about  16  feet  wide,  covering  a  small  stream  of 
water  which  ran  across  the  road.  He  says  the 
road  was  about  30  feet  wide  between  the  fences, 
but  the  traveled  part  of  it  was  only  about  16 
feet— the  width  of  the  bridge;  that  when  he  ap- 

g reached  the  bridge  he  could  see  there  was  a 
ole  or  crack  extending  about  two-thirds  of  the 
way  across  the  traveled  portion  of  the  roa<L 
which  had  been  caused  by  a  flood  having  raised 
the  upper  end  of  the  bridge  about  six  inches 
higher  than  the  bed  of  the  road,  and  having 
washed  out  the  earth  next  to  the  bridge  as  fiir 
across  the  road  as  this  elevation  of  the  bridge 
extended ;  that  this  hole  or  crack  was  abont 
two  and  one-half  feet  wide,  and  in  order  to  get 
on  the  bridge  with  his  heavy  load  it  was  neces- 
sary to  raise  the  level  of  the  road  to  the  level  of 
the  bridge,  so  that  his  team  could  mount  onto 
the  planking  of  the  bridge;  that,  for  this  purpose, 
he  and  his  two  drivers  carried  Ave  or  six  rails, 
and  placed  them  along  the  crack  where  the  ele- 
vation of  the  bridge  above  the  road  was  least; 
that  this  necessarily  forced  his  team  away  from 
the  centre  of  the  road  to  the  lower  or  left  side  of 
the  bridge;  that  he  t^en  took  the  reins  of  the 
tongue  horses,  another  driver  those  of  the  mid- 
dle horses,  and  another  those  of  the  mules, 
which  were  in  the  lead;  that  in  approaching  the 
bridge  the  wagon  was  in  the  extreme  -east  ma^ 
gin  of  the  traveled  way,  and  defendants  had 
allowed  bushes,  some  of  which  were  as  high  as 
his  shoulders,  to  grow  along  the  mai^gin  of  the 
traveled  part  of  the  road,  and  up  to  within  eight 
feet  of  the  bridge;  that  it  was  necessary  the 
wagon  and  team  should  go  on  this  side,  inst^ 
of  in  the  centre  of  the  roiad,  in  order  to  get  on 
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the  lower  side  of  the  bridge,  because  his  team 
could  not  have  pulled  the  wagon  on  the  bridge 
in  any  otl^er  part  of  the  road  than  that  where 
he  attempted  to  cross;  that,  advancing  on  the 
bridge  in  this  way,  he  thought  he  could  pass 
safely  over;  that  the  lead  mules  passed  on  the 
bridge  near  its  northesast  comer,  and  their  heads 
being  pulled  by  the  reins  to  the  right,  so  as  to 
bring  the  wap:on  more  towards  the  middle  of  the 
bridge  after  it  had  got  on,  the  off  or  right-right 
mule  was  frightened  by  the  rails  which  had  been 
placed  in  the  crack,  and  shied  towards  the  left 
or  lower  side  of  the  bridge,  and  drew  off  in  that 
direction,  which  caused  the  f^ont  wheels  of  the 
WEigon,  beside  which  he  was  walking,  holding 
the  reins,  to  swerve  round  also  to  the  left,  and 
his  foot  was  caught  in  the  wheel,  and,  being 
onable  to  escape,  he  was  thrown  down,  and 
the  front  wheel  passed  over  his  foot,  causing  a 
compound  fracture  of  the  bone  of  the  leg  above 
the  ankle  joint.  Having  given  this  description 
of  the  accident  and  injury,  he  added  '*  that  the 
wagon  being  in  the  position  directly  along  the 
east  margin,  and  the  bushes  which  were  per- 
mitted to  grow  there  being  flush  with  the  mar- 
gin, he  was  unable  to  escape." 

It  is  difficult,  however,  to  perceive  how  the 
bushes  could  have  had  anything  to  do  with  pre- 
venting his  escai)e  after  his  foot  had  been  so 
caught  by  the  wheel  as  to  inflict  this  injury. 
But,  at  all  events,  I  take  it  to  be  very  clear  that 
from  this  testimony  the  jury  could  have  foupd 
t^at  the  immediate,  and  indeed  sole,  cause  of  the 
injury,  as  thus  described,  was  the  fright  of  the 
mules.  And  if  this  fright  was  occasioned  by  a 
defect  in  the  road  for  which  the  defendants  were 
under  the  law  responsible,  I  take  it  to  be  equally 
clear  that  the  plaintiff  would  have  been  entitled 
to  recover.  It  seems  to  me,  therefore,  that  it  was 
to  meet  this  aspect  of  the  case,  and  to  lay  down 
the  law  applicable  thereto  so  far  as  the  defend- 
ants were  concerned,  that  this  third  instruction 
was  asked  for  and  granted.  It  is  as  follows:  *'  If 
the  jury  flnd  that  the  accident  was  caused  by  the 
fright  of  the  plaintiff's  mules,  then  their  verdict 
must  be  for  the  defendants,  unless  said  fright 
was  caused  by  a  defect  in  said  road  manifestly 
calculated  to  frighten  horses  of  ordinary  gentle- 
ness, and  that  the  defendants  knew,  or  by  the 
use  of  ordinary  care  and  diligence  might  nave 
knowii,  of  the  same  in  time,  by  ordinary  dili- 
gence, to  have  repaired  the  same." 

It  was  conceded  by  counsel — ^and  it  is  un- 
doubted law — that  defects  in  highways  by 
which  horses  are  frightened  must  oe  such  as 
are  calculated  to  frighten  horses  of  ordinary 
gentleness,  in  order  to  make  the  county  authori- 
ties responsible  for  accidents  caused  by  such 
fiight  With  this  concession,  and  the  well-es- 
tablished law  on  the  subject,  I  can  see  no  well- 
founded  objection  to  this  instruction.  It  re- 
quires, and  indeed  compels,  the  jury  to  find,  as 
uiey  well  could  ftom.  this  eviaence,  that  the 
accident  in  this  case  was  caused  simply  by  the 
fright  of  the  mules.  It  leaves  out  of  view  all 
other  causes  by  which  the  accident  may  have 
occurred,  or  which  may  have  contributed  to 
produce  it.  If  the  jury  found  that  it  proceeded 
ikwm  any  other  cause,  remote  or  proximate,  this 
instroctlon  does  not  authorize  them  to  flnd  a 
verdict  for  the  defendants.  Such,  in  my  judg- 
ment, is  the  construction  and  effect  of  this  in- 


struction, and  I  cannot  see  that  it  was  in  any 
way  calculated  to  mislead  the  jury,  or  that  it 
has  the  effect  of  depriving  the  plaintiff  of  the 
benefltof  a,  prima  fade  case  supposed  to  arise 
from  the  fact  that  the  road  may  nave  been  out 
of  repair,  or  that  it  is  in  conflict  with  any  in- 
struction on  that  subject  approved  by  our  deci- 
sions in  other  cases.  It  was  an  instruction  di- 
rected to  a  particular  phase  of  the  present  case, 
and  must  be  taken  in  connection  with  the  other 
instructions  granted  by  the  Court  My  opinion 
is  that  by  these  instructions  the  whole  law  of 
the  case  was  fairly  given  to  the  jury,  and  that 
the  judgment  should  be  affirmed. 


1.  It  was  held  in  this  case  that  there  was  an 
unlawfhl  preference  given  by  carrier  in  favor 
of  oil  shipment  in  tank  car  lots  against  like 
shipments  in  barrel  car  load  lots,  which  was  or- 
dered to  be  corrected,  and  mode  prescribed  by 
which  this  must  be  done,  giving  equal  rates  on 
each  per  pound.  Scofleld  w.  Lake  Shore,  etc., 
R  Co.,  2  Interstate  Com.  Rep.,  67. 

2.  A  carrier  must  frimish  adequate  car  equip- 
ment for  all  the  reasonable  needs  of  the  busi- 
ness it  advertises,  and  upon  failure  to  do  so,  to 
injury  of  shipper,  it  is  liable  in  damages  there; 
for.    Id. 

3.  The  Interstate  Commerce  Act  has  not  given 
the  Commission  jurisdiction  to  order  the  carrier 
to  fhmish  any  particular  equipment  of  cars  or 
in  fact  any  cars  at  all.    Id. 

4.  A  carrier  is  not  forbidden  by  the  law  from 
obtaining  cars  from  other  carriers,  but  the  rates 
of  freight  must  be  exactly  the  same.    Id. 

5.  Neither  is  the  carrier  forbidden  from  ob- 
taining oars  from  a  shipper  for  the  transporta- 
tion of  freight  over  its  line,  but  in  such  case, 
after  deducting  reasonable  rent  published  in 
tariff  as  part  of  rate  and  paid  by  carrier  to  ship- 
per for  use  of  cars,  the  rates  must  be  actually 
the  same  as  upon  freight  transported  in  the  same 
service  in  the  carriers  own  cars.    Id. 

6.  To  render  a  preference  unlawfhL  it  is  not 
necessary  that  it  should  be  accomplished  by 
any  device.    Id. 

7.  On  account  of  the  phenomenal  differences 
in  the  expense  of  service  rendered,  the  excep- 
tionally high  rates  on  oil  in  barrels  less  than 
car  load  lots  as  compared  with  latter,  sustained, 
with  a  warning,  however,  to  carriers  against  a 
general  tendency  to  make  excessive  differences 
in  &vor  of  car  load  lots. 

Contracts  relating  to  the  ordinary  concerns  of 
the  business  of  a  corporation,  maae  with  a  per- 
son whom  it  has  put  in  charge,  are  binding  on 
it.  Whittaker  w.  Kilroy  (Mich.),  14  West  Sep., 
916. 

Where  defendant  entered  into  contract  with 
the  superintendent  of  a  corporation  for  the  con- 
struction of  a  steam  engine,  and  was  subsequently 
informed  by  the  secretary  that  the  superinten- 
dent had  no  authority  to  collect  money,  and 
thereafter  its  vice  president,  who,  at  the  time, 
had  the  powers  of  president^  with  the  superin- 
tendent to  the  defendant  went  and  the  notes 
called  for  by  the  contract  were  made  and  re- 
ceipted for— their  acceptance  was  valid.    Id. 
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1.  It  is  reasonable  inference  that  loss  of  slabs 
of  tin,  of  over  100  pounds  each,  after  their  dis- 
charge firom  ship  upon  ship-owner's  inclosed 
whar^  would  have  been  prevented  if  its  agents 
had  followed  its  rules  requiring  gateman  to 
take  receipts  from  cartmen  before  permitting 

goods  to  leave  the  wharf.     Tarbell  tw.  Royal 
Ixchange  Shipping  Co.  (N.  Y.),  13  Cent  Rep., 
154. 

2.  If  common  carrier  by  water,  notifies  con- 
signee of  arrival  of  foods  and  discharges  them 
from  vessel  in  usual  place  and  affords  reason- 
able opportunity  for  their  removal — construc- 
tive delivery  Is  effected  which  terminates  its 
liability  as  carrier.    Id, 

8.  The  general  duty  of  a  carrier  to  deliver, 
and  of  a  consignee  to  receive  goods  transported. 
Is  not  changed  by  bill  of  lading  to  the  effeci 
that  they  are  to  be  delivered  ftom  ship's  deck 
and  are  to  be  received  by  consignee  *4mme- 
dlately  the  vessel  Is  ready  to  discharge."    IcL 

4.  llie  ship-owner  Is  not  liable,  as  carrier^  for 
a  loss  occurring  after  the  consignee  Is  notified 
of  arrival  of  goods  and  the  lapse  of  a  reasonable 
time  for  their  removal  ftom  the  wharf.    Id. 

6.  But  he  Is  liable,  as  warehouseman,  where 
the  loss  occurs  through  the  neglect  of  his  agents 
to  tsJce  ordinary  precautions  for  the  safety  of 
the  goods.    Id, 

6.  Bill  of  lading,  releasing  carrier's  llabllltv 
for  loss  by  pirates  and  thieves,  whether  such 

Serlls  arise  from  negligence  occurring  before  or 
urlng  vovage  or  at  port  of  discharge,  only  re- 
leases It  where  the  penis  happened  before  or  dur- 
ing the  voyage,  and  while  the  goods  are  In  Its 
possession  as  such,  and  has  no  application  after 
contiract  of  carriage  has  been  terminated.    Id, 


THE  COURTS. 


Sapreme  Coort  of  the  District  of  Columbia. 

IN  EQUITY^^New  Suits. 

September  6. 

11827.  Lanra  V.  Harbauffli  et  al.  tw.  Isabella  M.  Harbangh 
et  al.  For  partition  by  sale.  Com.  sols.,  Edwards  Si  Barn- 
ard. 

11828.  Henry  Johnson  et  al. M.Stephen  B.  Ellrins  et  aL 
For  conveyance.    Com.  sols.,  Clanghton  and  Bfackey. 

September  7. 

11329.  John  Sherman  m.  G^eorge  Mason  et  al.  For  con- 
veyance.   Com.  sol.,  R.  Hagner. 

11830.  Hanry  J.  Cook  tw.  AlAred  Clonghly.  For  account. 
Com.  sol.,  William  A.  Meloy. 

Septembers. 

11881.  Jacob  Tome  v$.  John  L.  Bartlett  et  al.  To  substi- 
tute trustee.    Com.  sol.,  I.  O.  Kimball. 

11382.  John  R.  Wood  vs.  Elizabeth  Wood.  For  divorce. 
Com.  sol..  A.  B.  Williams. 

11888.  Manr  J.  James  vs.  William  M.  James.  For  divorce. 
Com.  sol.,  Charles  P.  Lincoln. 

September  10. 

11884.  Horton  C.  Rjran  et  al.  Upon  petition  of  Job  Barn- 
ard, gruardian.  To  approve  Orphans*^  Court  order  of  sale. 
Com.  sols.,  Edwards  &  Barnard. 

118SS.  Leah  G.  Keenan,  alleged  lunacy.  Upon  petition  of 
Commissioners  of  the  District  of  Columbia  for  committee. 
Com.  Bol^  A.  O.  Riddle. 

11886.  James  Hopkins,  alleged  lunatic  Upon  petition  of 
same  for  committee.    Com.  sol..  Same. 

11887.  Laura  Smith,  alleged  lunatic.  Upon  petition  of 
same  for  committee.    Com.  sol.,  Same. 

11888.  John  Daly,  alleged  lunatic.  Upon  petition  of  same 
for  committee.    Com.  sol..  Same. 

11889.  Charles  Morgan,  alleged  lunatic.  Upon  petition  of 
same  for  committee.    Com.  sol.,  Same. 

September  18. 

11840.  Anthony  Hyde  et  al.  vs.  William  M.  Corcoran  et  al. 
To  construe  deed  of  trust.    Com.  sol.,  H.  S.  Matthews. 

11841.  Annie  McCarthy  tw.  Eiugene  F.  McCarthy  et  al.  To 
sell.    Com.  sol.,  Cook  and  Cole. 


Septembers 
11842.  Robert  Christy  et  al.  tw.  Virginia  H.  Moore  eC  si 
For  authority  to  distribute  estate.    Com.  soL,  E.1D.  F.  Bndy. 
11848.  Joseph  Quenther  tw.  Peter  Fisher  et  al.    To  sell  da- 
fendant*8  equity  ot  redemption.    Com.  sol.,  F.  H.  Mackey. 

11844.  Dennis  Byrne  tw.  Maiy  Sullivan  et  aL  For  convey- 
ance.   Com.  sol.,  C.  A.  Elliot. 

11845. tw.  ■ .    Com.  sols.,  Cole  &  Cole. 

September  17. 

11846.  John  H.  Sis  tw.  Emily  A.  Mozley  et  al.  To  construe 
will.    Com.  sols.,  Carusi  A  Miller. 

11847.  Gtoonre  E.  Snelling,  alleged  lunatic.  Upon  petition 
of  the  Commissioners  of  the  District  of  Columbia.  Inquiry 
into  lunacy.    Com.  sol.,  H.  B.  Davis. 

11848.  David  Callahan,  by  next  ftiend«  cs.  Catherine  Walsh 
et  al.    To  declare  trust.    Com.  sols.,  Carusi  A  Miller. 

11849.  Augusta  Chester  tw.  Ebenezer  Morgan.  For  convey- 
ance.   Com.  sol.,  John  Ranm. 

11860.  Americas  L.  Pogue  et  aL  tw.  John  W.  Bancroft.  For 
conveyance.    Com.  sols.,  Birney  A  Bimey. 

September  18. 

11861.  William  Better,  allemd  lunatic  Upon  petition  of 
the  Commissioners  of  tne  District  of  Colombia.  Com.  sol., 
H.  E.  Davis. 

OIROUIT  COURT.— New  Suits  at  Law. 

September  6. 

28987.  Mary  E.  Howard,  administratrix,  tw.  w.  a  Sam- 
mons.    Note,  9818.76.    Plflb  atty,  M.  D.  Brainard. 

8^)iember8. 

28988.  William  T.  Ogle  tw.  Thomas  McMahon.  CertiorarL 
Deft  atty,  E.  H.  Thomas. 

28939.  Oliver  A.  Parker  et  al.  tw.  John  W.  Cox.  Notes  and 
account,  8212.90.    Plflb  attys,  Bimey  A  Bimey. 

28940.  Stephen  Oambrill  tw.  John  H.  Pesike.  Note,  $100. 
Plflk  atty,  R.  B.  Lines. 

September  10. 
28041.  Wheatley  Bros.  tw.  Augnstino  Montgriffo.    Aooonnt» 
$109.97.    Pfb  attys,  Gordon  A  Gordon. 

28942.  Simon  J.  Kemp  et  al.  tw.  William  Whelam.  Notes, 
1188.68.    Plflb  atty,  R.  Willson. 

28943.  Same  tw.  WiUiam  M.  Buckman.  Note,  I222.0L 
Plff^  atty,  R.  Wilson. 

September  11. 

28944.  Robert  A.  Hooe  tw.  Samuel  K.  Petingale  et  sL 
Note,  $126.    Plflb  atty,  A.  B.  DuvalL 

28946.  The  National  Bureau  of  Engraving  and  Manufkctnr- 
ing  Co.  tw.  William  8.  Sammons.  Account,  $297.46.  Plft 
atty,  W.  W.  Boarman. 

28946.  Henry  Liesman  tw.  Edward  C  Brioe  et  aL  Ba- 
plevln.    Plfl^  atty,  B.  H.  Thomas. 

8q>temberl2. 

28947.  The  History  Co.  tw.  Poenr  8.  "^Rmson.  Account, 
$169.60.    Plflb  atU,  W.  H.  Sholes. 

28948.  James  M.  Miller  iw.  The  Chaquette  Patent  Sand  and 
Gravel  Co.    Notes,  $826.96.    Plflb  atty.  Same. 


£egal  Nolites. 


Rule  of  Court. 

RXTLB  20.  •  •  •  •  Hereafter  aU  noUoes  which  relate  to 
prooeedinge  in  the  Supreme  Court  qf  the  Dietriel  qf  Oo^mnMa, 
the  pubttoaHon  of  tokioh  it  required  by  law  or  by  rulee  cf 
Otmrt,  or  by  €tny  order  of  Court,  ehall  be  jmbUehed  im  The 
WASHiNOTOif  Law  Rbportbb,  auring  the  time  required  by 
law,  m  (Mddition  to  any  other  papers  ufMeh  may  be  yeciafly 
ordered  or  which  may  be  eeleeted  by  the  partiee. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  18th  day  of  September,  188& 
Alice  Clementine  Hali,        1 
Petitioner, 
tw.  f  No.  11244.    Bq.  Dockets. 

James  Richard  Hall, 

Respondent.  I 
On  motion  of  the  petitioner,  by  Edwards  A  Bamsrd,  her 
solicitors,  it  is  ordered  that  the  defendant,  Jasiet  Ricliari 
Hall,  cause  his  appearance  to  be  entered  herein  on  or  befhra 
the  first  rule-day  oocnrrinsr  forty  psys  after  this  ds^  oiher> 
wise  the  cause  will  be  proceeded  ^th  as  in  case  of  ddkult. 

The  object  of  this  suit  is  to  procure  a  divorce  flnom  the 
bond  of  marriage  between  the  8>bove  named  parties,  on  the 
grounds  of  the  willfhl  desertion  and  abandonment  of  the 
said  petitioner  by  the  respondent  for  Uke  fhll  and  oninter* 
rnpted  period  or  space  of  two  years,  and  for  adultoT  com- 
mitted oy  the  respondent  during  his  marriage  with  (he 


petitioner. 

By  the  Court. 

True  copy.   Test: 
88 


W.  8.  OOX.  Jostioe,  Ac 
B.  J.  Moras,  Clerk,  Ac   ^ 
By  M.  A.  OLaxoT,  AsB*t  Clerk. 
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£egal  Notites. 


THIS  18  TO  GIVE  NOTICE. 

Thai  the  subscriben,  of  the  District  of  ColnmbU,  have  ob- 
tained from  the  Supreme  Ck>nrt  of  the  District  of  Colombia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
TestamentaiT  on  the  personal  estate  of  James  C.  McGuIre, 
late  of  the  District  of  Columbia,  deceased. 

An  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribeis,  on  or  before  the  5th  dav  of  September 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  our  hands  this  5th  day  of  September,  1888. 
FREDRICK  B.  McGUIRB, 
JOSEPH  D.  MoGUIRE, 

Executors. 
88   No.  SaM.    Ad.  D  14.    Geo.  E.  Hamilton.  Proctor. 


£egal  Noticee. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  Eliza  A.  Offutt,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  tne  12th  day  of  September 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  12th  day  of  September,  1888. 
R.  P.  JACKSOK;  Bx'r,  8250  M  St.  n.  w. 
88    No.  3167.    Ad.  D.  14. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscribera,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Spedal  Term  for  Orphans'  Court  business.  Letters 
Testamentiu7  on  the  personal  estate  of  Elizabeth  MacLeod, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  cltdms  against  the  said  deceased. are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscribers,  on  or  before  the  14th  day  of  September 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  our  hands  this  14th  day  of  September,  1888. 
NOR&LAN  S.  BE8TOR. 
ORSON  H.  BE8TOR, 
-    t8    No.  8187.    Ad.  D.  14. Executors. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

September  14th,  1888. 

In  the  matter  of  the  Estate  of  Henry  E.  Scott,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
-    sna  for  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased has  this  day  been  made  by  Albert  F.  Fox  and  Noble 
D.  Lamer,  Executors,  by  the  will  appointed. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Ooort  on  Friday,  the  12th  day  of  October  next  at  11  o'clock 
a.  in.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  onoe  a  week 
for  three  weeks  m  the  Washington  Law  Rbportbb  and 
Scen^ng  Star  previous  to  the  said  day. 

By  the  Court.  W.  S.  COX,  Justice,  Ac 

98    Test: DORSET  CLAQETT,  Register  of  Wills. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holdings  Special  Term  for  Orphans*  Court  Business. 

September  17th,  1888. 

In  the  case  of  James  If.  Green,  Administrator  of  James 
Ward,  deceased,  the  Administrator  aforesaid  has,  with  the  ap- 
proval of  the  Court,  appointed  Friday,  the  12th  day  of  Octo- 
ber,A.  D.  18m,  at  11  o'clock  a.  m.,  for  maJdng  pavment  and  dis- 
tritrntion.  under  the  Court's  direction  and  control,  when  and 
vrbere  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in  pei^ 
aon  or  oy  agent  or  attomev  duly  authorized,  with  their  claims 
afirainst  the  estate  properly  vouched ;  otherwise  the  Admln- 
iatrator  will  take  the  benefit  of  the  law  against  them. 
^  Provided  a  copy  of  this  order  be  published  onoe  a  week  for 
tluree  weeks  in  the  WASHiNordN  Law  Rbportbb  previous  to 
tUxe  said  day. 

T^st:                    DORSEY  CLAQETT,  Re^ster  of  Wills. 
88     Ko.2888.    Ad.  D.  18.    E.  S.  McCalmont,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  17th  day  of  September,  1888. 


Christopher  C.  McKenney  et  al.  1 

M. 

Robert  V.  McKenney  < 


ney  et  al.  | 
retal.     r 


No.  11224.    Eq.  Docket  28. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  14th  day  of  September,  1888. 

EOtibeth  Latham ) 

cs.  >Ne.  11282.    Eq.  Docket  28. 

James  Latham.  ) 
On  moUon  of  the  plaintiff,  bv  Bir.  Lemuel  Fugitt,  her  so- 
licitor, it  is  ordered  tnat  the  defendant  cause  his  appearance 
to  t>«  entered  herein  on  or  before  the  first  rule-day  occurring 
fk>r^y  days  after  this  day;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

1*1x0  object  of  this  suit  is  for  an  absolute  divorce  on  the 
tfTOtxnd  of  desertion. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
^broo  successive  weeks  in  the  Washington  Law  Reportbb 
And  The  Weekly  Star  newspaper,  printed  in  Washington. 
.By  the  Court.  W.  S.  COX,  Justice,  Ac. 

"3  copy.    Test :  R.  J.  Mmos,  Clerk,  Ac. 

By  M.  A.  Clancy,  Ass*t  Clerk. 


On  motion  of  the  plaintifK^  by  Messrs.  B.  A.  Newman  and 
J.  J.  Johnson,  their  solicitors,  it  is  ordered  that  the  defend- 
ants, Frederick  E.  Albright,  Robert  F.  Bopp,  Laura  Bopp  and 
George  E.  Bopp,  cause  their  appearance  to  be  entered  herein 
on  or  before  the  first  rule-day  occurring  forty  days  after  this 
day:  otherwise  the  cause  will  be  proceeded  witn  as  in  case 
of  defkult. 

The  object  of  this  suit  is  for  partition  or  sale  of  parts  of 
certain  lots  and  premises  in  squares  978  and  1001,  in  the  City 
of  Washington  and  District  of  Columbia,  and  distribution. 

By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mbios,  Clerk.  &c. 

88  By  M.  A.  Clancy,  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  business. 

September  18th,  1888. 

In  the  matter  of  the  Estate  of  James  M.  Reynolds,  late  of 
Adams  Co.,  Miss.,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased,  has  this  day  been  made  by  John  R.  Rey- 
nolds, of  Dayton,  Ohio. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  5th  dav  of  October  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
Estate  of  the  said  deceased,  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rbpostbb  previous 
to  the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

38  Test:  DORSET  CLAGETT,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
September  13,  A.  D.  1888. 
Louise  F.  Sauter  ) 

w.  [-No.  11277.    Equity. 

William  W.  Sauter.) 
On  motion  of  the  plaintilT,  by  Mr.  Oscar  Nauck,  her  so- 
licitor, it  is  ordered  that  the  defendant,  William  W.  Sauter. 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day:  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  successive  weeks  before  said  day. 

The  object  of  this  suit  is  for  a  divorce  because  of  desertion 
and  abandonment  and  non-support. 

W.  S.  COX,  J. 
A  true  copy.    Test:  R.  J.  Mmos,  Clerk. 

88  By  H.  W.  Hodobb,  Ass*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
In  Special  Term  for  Orphans*  Court  Business. 
In  the  matter  of  the  Quardianship  of )        •m^   i  m 

Job  Barnard,  the  guardian  of  said  iniknts,  having  reported 
a  sale  of  lot  31  of  R.  H.  Ryan*s  subdivision  of  origmal  lot  19, 
in  square  693,  in  Washington  City,  for  |6,200. 

It  is,  this  17th  day  of  September,  1888,  ordered  that  the  said 
sale  be  finally  ratified  and  confirmed  on  Friday,  the  5th  day 
of  October,  1888,  unless  cause  to  the  contrary  be  shown  be- 
fore that  day. 

Provided  a  copy  of  this  order  be  published  in  the  Wasb- 
nroTON  Law  Rbportbb  for  two  weeks  prior  thereto 

W   S   COX  J 

A  true  copy.    Test:  DOR8EY  CLAGETT. 

38  Register  of  Wills  D.C. 
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^  At  Law. 
No.  10584. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 
The  5th  day  of  September,  1888. 
Samuel  Blatchford,  Sorviving  Bzecator  ' 
of  Richard  M.  Blatchford,  deceased, 
Plaintiff, 

vs. 
William  Sprague,  Defendant. 
On  motion  of  the  plaintiff,  by  Mr.  Walter  D.  Davidge,  his 
attorney,  it  is  ordered  that  the  defendant  cause  his  appear- 
ance to  be  be  entered  herein  on  or  before  the  first  rule-day 
occurring  forty  days  after  this  day;  otherwise  the  cause  will 
be  proceeded  with  as  in  case  of  defkult. 

The  object  of  this  suit  is  to  recover  against  the  defendant 
the  sum  of  t37,857.08,  with  interest  at  seven  per  cent,  per  an- 
num flrom  tne  20th  of  June,  1876,  according  to  the  particu- 
lars of  demand  annexed  to  the  declaration,  less  the  credits 
of  $10,001.82,  therein  given.  The  suit  is  based  upon  a  judg- 
ment recovered  against  the  defendant  oa  the  20th  of  June, 
1876  (as  one  of  the  surviving  partners  of  Hoyt,  Spragues  & 
Co.),  in  the  Supreme  Court  of  the  State  of  New  York,  in  and 
for  the  City  and  County  of  New  York,  by  reason  of  the  non- 
performance of  certain  promises  before  that  time  made  by 
the  defendant.  It  is  also  based  upon  a  claim  for  money 
lent,  for  money  paid,  and  for  money  had  and  received  to  the 
use  of  Richard  M.  Blatchford,  deceased,  the  testator  of 

Slaintiff.  It  is  also  based  upon  an  accounting  had  between 
le  plaintiff  and  Burr  W.  Qriswold,  as  executors,  and  the 
defendant  (impleaded  with  others),  on  the  20th  of  June. 
1876,  in  the  Supreme  Court  of  the  State  of  New  York,  in  ana 
for  the  City  and  County  of  New  York,  in  a  suit  brought  by 
the  Berkshire  Woolen  Company  against  Hoyt,  Spragues  & 
Co.  and  others.       By  the  Court.  W.  8.  COX,  J. 

True  copy.    Test:  R.  J.  Meios,  Clerk. 

87  By  J.  R,  YouNO,  Ass^t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  10th  day  of  September,  1888. 

Ullian  S.  Benton ) 

vs.  ^No.  11286.    Docket. 

Henry  Benton.  ) 
On  motion  of  the  plaintiff,  by  Mr.  Frank  T.  Browning, 
her  solicitor,  it  is  ordered  that  tne  defendant,  Honry  Benton, 
cause  his  appearance  to  be  entered  herein  on  or  before  t^e 
first  rule-day  occurring  forty  days  after  this  day:  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  for  a  divorce,  instituted  by  the 
plaintiff,  Lillian  S.  Benton,  against  the  defendant,  Henry 
Benton,  on  the  grounds  of  desertion  of  the  plaintiff  by  the 
defendant  for  the  uninterrupted  space  of  more  [than  J  two 
years.       By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mbigs,  Clerk,  Sac. 

37 By  M.  A.  Clancy.  Aas*t  Clerk. 


£egal  Koticee. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  12th  day  of  September,  1888. 
Mary  M.  A.  Olbton  ) 

m.  V No.  11240.    Docket  28. 

Horatio  G.Schltfler.i 
On  motion  of  the  plaintiff,  by  Mr.  F.  P.  B.  Sands,  her  so- 
licitor, it  is  ordered  tJiat  the  defendant,  Horatio  6.  Schlf  tier, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day:  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  secure  perfect  title  to  lot  6  in 
Wm.  M.  and  W.  W.  Corcoran 's  subdivision  of  parts  of  tract 
now  called  Washington  Heights,  in  the  District  aforesaid. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  consecutive  weeks  prior  to  said  rule-day  in  the  Wash- 
ington Law  Rbporteb  and  the  Daily  Critic. 
By  the  Court.  W.  S.  COX,  Justice,  &c. 

True  copy.    Test :  R.  J.  Meios,  Clerk.  Stc. 

37  By  M.  A.  Clancy,  AssH-  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  12th  day  of  September,  1888. 
WllUam  Bresnahan      ) 

V9.  I  No.  11268.    Docket. 

Margaret  O'Connell  et  al. ) 
On  motion  of  the  plaintiff,  by  Messrs.  Bdwards  A  Barn- 
ard, his  solicitors,  it  is  ordered  that  the  defendants,  Sarah 
McHenry  and  John  Small,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  days 
after  this  day;  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  perfect  the  title  to  part  of  lots 
numbered  11  and  12,  in  sauare  numbered  659,  in  Washing- 
ton City,  D.iC,  and  to  sell  the  same  for  the  purpose  of  par- 
tition.        By  the  Court.  W.  8.  COx,  Justice,'&c. 

True  copy.    Test :  R.  J.  Mkigs,  Clerk,  Ac. 

87  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 
The  6th  day  of  September,  1888. 
Dora  Steele    ) 

vi.  '^  No.  11141.    Docket. 

Marshall  Steele.) 
On  motion  of  the  ]daintiff,  by  Mr.  Campbell  Carrington. 
her  solicitor,  it  is  ordered  that  the  defendant,  Marshall  Steele* 
cause  his  appearance  to  be  entered  herein  on  or  before  tbe 
first  rule-day  occurring  forty  days  after  this  day :  oUierwise 
the  cause  will  be  proceeded  with  as  in  case  of  cfeuult. 

The  object  of  this  suit  is  for  an  absolute  divorce  upon  the 
ground  of  willfbl  and  uninterrupted  desertion  for  over  five 
years. 
By  the  Court.  W.  8.  COX,  Justice,  Ac- 

True  copy.    Test :  R.  J.  Meios,  Clerk,  Ac,, 

86  By  M.  A.  Clancy,  A8s*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 
The  6th  day  of  September,  1888. 

Joanna  Hetherman ) 

vs.  {No.  11241.    Eq.  Docket 

John  Hetherman.  ) 
On  motion  of  the  plaintiff,  by  Mr.  H.  L.  Prince,  her  solicitor, 
it  is  ordered  that  the  defendant,  John  Hetherman.  caaae 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rule-oay  occurring  forty  days  after  this  day:  otherwise  tlie 
cause  vrill  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  procure  a  divorce  firom  the 
bonds  of  matrimony  on  the  ground  of  willf^  desertion  and 
abandonment  of  the  plaintiff  by  the  defendant. 
By  the  Court.  W.  8.  OOX,  Justice,  Ac 

True  copy.    Test:  R,  J.  Meios,  Clerk.  Ac 

86 By  L.  P.  Williams,  As8*t  Cleric. 

IN  JUSTICE  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Bbporb  Chablbs  Walteb,  Esq. 
The  6th  day  of  Septeml>er,  1888. 

William  H.  Clagett  ) 

«s.  ^No.  Ii041.    Docket. 

Pembroke  Marshall. ) 
On  motion  of  the  plaintiff,  by  Mr.  DuhameL  his  attorney, 
it  is  ordered  that  the  defendant,  Pembroke  Marshall,  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  days  after  this  date ;  otherwise  the 
cause  will  l>e  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  enforce  plaintiff's  lien  as  land- 
lord as  against  goods  and  chattels  of  defendant  on  the  prem- 
ises, 810  Market  Space,  in  the  a^  of  Washington,  D.  C. 
86    By  the  Court.  CHARLES  WALTER,  Justioe,  Ac. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Genevieve  B.  WImtatt  et  al. ) 

vs.  \  Eq.  11131. 

Richard  WImtatt  et  al.    ) 

The  Trustee  in  this  cause  having  made  sale  of  lot  g,  in 
square  390,  to  James  M.  Lanigan,  at  and  for  the  sum  of 
twenty-three  hundred  dollars,  as  directed  by  the  Court.  It 
is,  this  20th  day  of  August,  1888,  ordered  that  the  said  sale 
be,  and  the  same  is  hereby,  ratified  and  confirmed,  unless 
cause  to  the  contrary  be  shown  on  or  before  the  21st  day  of 
September,  1888. 

Provided  a  copy  of  this  order  be  inserted  in  the  Wash- 
ington Law  Rbpobtsb  once  a  week  for  three  sooceoaive 
weeks  before  the  said  21st  day  of  September,  1888. 

By  the  Court.  WM.  M.  &IERRICK,  A.  J.      \ 

A  true  copy.    Test :  R.  J.  BCbios,  Clerk. 

84  By  L.  P.  Williams,  Ass*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 
The  12th  day  of  September,  1888. 
Cordelia  E.  O'Reilly ) 

Luke  O'Reilly. 

On  motion  of  the  plaintiff,  by  Mr*  F.  P.  B.  Sands,  ber  so- 
licitor, it  is  ordered  taat  the  defendant,  Luke  O'ReRtf,  canae 
his  appearance  to  be  entered  herein  on  or  before  t^e  fizvt 
rule-oay  occurring  forty  days  after  this  day;  otherwise  the 
cause  will  l>e  proceeded  with  as  in  case  of  demnlt. 

The  object  of  this  suit  is  to  secure  a  divorce  from  the  lx>nds 
of  matrimony  upon  the  grounds  of  wHlftd  desertion  and 
abandonment  of  plaintiff  by  said  defendant  for  the  fbll  and 
uninterrupted  space  of  two  years  preceding  the  date  of  the 
filing  of  the  bill  of  complaint  in  this  cause. 

Provided  a  copy  of  this  order  be  published  once  a  week  fi)r 
three  consecutive  weeks  prior  to  said  mlenday'ln  the  Waaa- 
INOTON  Law  Rbpobtbr  and  the  Daib/  Oritie. 

By  the  Court.  W.  a  COX,  Justice,  Ac 

True  copy.    Test :  R.  J.  Meios,  derk,  Ac 

87  By  M.  A.  Clakot,  AssH  Cterk. 


^  No.  11252.    Docket  28. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  5ih  day  of  September,  1888 


WHItam  MuehteiMii, 

Plaintiff, 

Carl  Rtesch, 

Defendant. 


No.  28796.    Docket. 


On  motion  of  the  plaintiff,  by  Mr.  W.  J.  Newton,  his  at- 
torney, it  is  ordered  that  the  defendant,  Carl  Reescn,  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first 
mle-oay  occurring  forty  davs  after  this  day :  otherwise  the 
cause  will  be  prooeedecf  with  as  in  case  of  deraolt. 

The  object  of  this  suit  is  to  subject  credits  of  the  defendant 
attached  in  the  hands  of  August  Schwartz  to  the  payment  of 
the  debt  due  by  the  deftodant  to  the  plaintiff. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  snceesslTe  weeks  previous  to  said  rule-day  in  the 
WASHiKGTOif  Law  Rbpo&tbb  and  Tlte  Washington  Posi 
newspaper,  printed  in  Washington. 

By  the  Court.  W.  8.  COX,  Justice,  &c 

True  copy.    Test:  R.  J.  Mbxos,  Clerk,  &c. 

as  By  M.  A.  Clahot,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  5th  day  of  September,  1888. 
Jane  B.  Hawkins  et  al.,  Plaintiflb,     )  ^^^  ^^272. 
Katharine  A.  Cralg^  aL,  Defendants,  3  ^^oc^**  28. 

On  motion  of  the  plaintiffs,  by  Messrs.  Carusi  A  Miller, 
tbeir  solidtors,  it  is  ordered  that  the  defendant.  Anna  Maria 
Beribi,  cause  her  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule^y  occurring  forty  days  after  this  day ; 
oUierwise  the  cause  will  be  proceeded  with  as  in  case  of 
defiault. 

The  object  of  this  suit  is  to  have  sale  made  of  all  that  piece 
or  parcel  of  ground  situate  in  the  City  of  Wadiington,  in  the 
I>i0trict  of  Columbia,  known  as  lot  numbered  twenty-two 
(22),  in  square  numbered  one  hundred  and  five  (105).  and  the 
TOOceeds  distributed  to  the  heirs  and  devisees  of  Maria  B. 
Cr&ig,  deceased,  according  to  the  rights  of  plaintiff  and  de- 
fendants. 


8y  the  Court. 
True  copy.    Test : 


W.  S.  COX,  Justice,  &c. 
R.  J.  Mbigs,  Clerk,  &c. 
By  M.  a.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  5th  day  of  September,  1888. 
Mary  M.  Frick 

OS. 

N.  C.  AUaman,  Surviving  Trustee. 


No.  11245.  Docket  28. 


On  motion  of  the  plaintiff,  by  Mr.  W.  M.  Offley,  her  at- 
torney, it  is  ordered  that  the  defendant,  H.  C.  Alleman.  Sur- 
viving Trustee,  cause  his  appearance  to  be  entered  herein  on 
or  b^ore  the  first  rule-day  occurring  forty  dasrs  after  this 
cUty ;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
ofdefknlt. 

Tlie  object  of  this  suit  is  to  secure  the  reappointment  of  a 
new  trustee  in  place  of  H.  C.  Alleman,  Surviving  Trustee,  to 
release  the  deed  of  trust  now  outstanding  upon  lot  21.  in  S. 
A,.  Tiexry's  subdivision  of  original  lot  1,  in  square  722,  in  the 
City  of  Washington.  District  of  Columbia,  the  Indebtedness 
secured  thereby  having  been  ftilly  paid  and  satisfied. 


Sy  the  Court 
rrme  copy.    Test : 


W.  S.  COX,  Justice,  Ac. 
R.  J.  Mmos,  derk,  &c. 
By  L.  P.  Williams,  Ass't  Clerk. 


TELIS  18  TO  GIVE  NOTICE, 

llxaX  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
^alned  ftom  the  Supreme  Court  of  the  District  of  Columbia, 
l&olding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Otestamentc^  on  the  personal  estate  of  Catharine  Bergmann, 
iMt>c  of  the  District  of  Columbia,  deceased. 

AJ^  persons  having  claims  against  the  said  deceased  are 
bez^eby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of^ to  the  subscribers,  on  or  before  the  6th  day  of  September 
zg^xt^  9  they  may  otherwise  by  law  be  excluded  firom  all  bene- 
fit o/"  tiie  said  estate. 

CHrv^n  under  our  hands  this  5th  day  of  September,  1888. 
ROSE  KBAEMBB, 
LOUISE  8CHMIDTMANN. 

Executrioee. 
97      2Co.  8211.    Ad.  D.  14.    Henry  Wise  Oamett,  Proctor. 


Cegal  JSoiittB. 


THIS  IS  TO  GIVE  NOTICE. 

That  ^e  subscriber,  of  the  District  of  Columbia,  hath 
obtained  flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Nicola  Pistorio, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  5th  day  of  September 
next:  they  may  otherwise  by  law  be  excluded  ftx>m  all  ben&> 
fit  ox  the  said  estate. 

Given  under  my  hand  this  5th  day  of  September,  1888. 
FRANK  D.  PISTORIO,  Adm'r. 
87    No.  8209.    Ad.D.  14.    E.  B.  Hay,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

September  7th,  1888. 

In  the  case  of  Jesse  H.  Wilson  and  W.  Riley  Deeble,  Execu- 
tors of  James  W.  Oeeble4oceased,the  Executors  aforesaid  have, 
with  the  approval  of  the  Court,  appointed  Friday,  the  28th 
day  of  September.  A.  D.  1888,  at  1  o'clock  p.  m.,  fbr  mak- 
ing pasrment  and  distribution  under  the  Court's  direction  and 
control,  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Executors  will  take  the  benefit  of 
the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rbpobtbb  previous 
to  the  said  day. 

Test :  DORSEY  CLAGETT,  Register  of  WUls. 

87    No.  2824.    Ad.  D.  18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

September  7th,  1888. 

In  the  matter  of  the  Estate  of  John  Fischer,  late  of  the  Dis- 
trict of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the  said 
deceased  has  this  day  been  made  by  Leon  Tobriner. 

All  persons  interested  are  herebv  notified  to  appear  in  this 
Court  on  Friday,  the  5th  day  of  October  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rbpobtbb  previous 
to  the  said  day. 

By  the  Court,  W.  S.  COX,  Justice. 

87  Test :  DORSEY  CLAGETT,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  7th  day  of  September,  1888. 
Louisa  Cooper      ) 

vs.  }  No.  11146.    Eq.  Docket  28. 

John  H.  Cooper  et  al.  3 
On  motion  of  the  plaintiff,  by  Mr.  James  W.  Oreer,  her 
solicitor,  it  is  ordered  that  the  defendants,  John  H.  Cooper, 
Isaac  Cooper  and  William  Smith,  cause  their  appearance  to 
be  entered  herein  on  or  before  the  first  rule-day  occurring 
forty  days  after  this  day j  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

The  object  of  this  suit  is  to  secure  reimbursement  out  of 
the  proceeds  Of  sale  of  certain  real  estate  which  belonged  to 
Lysander  Cooper,  late  of  said  District,  deceased,  of  moneys 
paid  out  by  complainant  for  taxes  on  said  real  estate,  and 
m  settlement  of  debts  due  by  said  deceased. 
By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mbios,  Clerk,  &c. 

87  By  H.  W.  Hodobs,  Ass't  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  firom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  William  W. 
Curtis,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  September 
next;  they  may  otherwise  by  law  be  excluded  Arom  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  September,  1888. 
CHARLES  W.  CURTIS,  Bx'r, 
1401 81st  St.  n.  w.,  Washington,  D.  C. 
87    Jno.  B.  Thompson,  Proctor. 
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Cegol  Noticed. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Ck)liimbiA,  hath 
obt&ined  firom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  Testamentarr  on  the  personal  estate  of  Hester  A. 
Clements,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havinff  claims  aRainst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  80th  day  of  August 
next ;  they  may  otherwise  by  law  be  excluded  firom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  30th  day  of  August,  1888. 

EDMUND  CLEMENTS,  Ex'r,  1016  8th  st.  n.  w. 
86    No.  8201.    Ad.  D.  14.    Jos.  Shillington,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

August  80th,  1888. 

In  the  case  of  Charles  E.  Sutherland,  Executor  of  Jane 
Brennan.  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  Zlst  day  of 
September,  A.  D.  1888,  at  1  o^clock  p.  m..  for  making  payment 
ana  distribution  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue  are  hereby  notified 
to  attend  in  person  or  dv  agent  or  attorney  dulv  authorised, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Executor  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  oopv  of  this  order  be  published  once  a  week  for 
three  w^eks  in  the  Washington  Law  Rbpobtbb  previous 
to  the  said  day. 

Test :  DORSET  CLAGETT,  Register  of  WUls. 

88    No.  2766.    Ad.  D.  18. 


£egal  iSlanks. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  John  Lehnert,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  81st  day  of  August 
next :  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  81st  day  of  August,  1888. 
PHILIPPINA  LEHNERT,  Ex'x, 

1217  New  Hampshire  ave. 
86    No.  8206.    Ad.  D.  14.    Ferd.  Schmidt,  Proctor. 


IN  JUSTICE  COURT  OF  THEl  DISTRICT  OF  COLUMBIA. 
Bbporb  Charlbs  Wai/tbb,  Esq. 
The  81st  day  of  August,  1888. 
Wlllitm  H.  Clagett  ) 

M.  (No.  14088. 

Pembroke  Marshall. ) 
On  motion  of  the  plaintiff,  by  Mr.  Duhamel,  his  solicitor, 
it  is  ordered  that  the  defendant,  Pembroke  Marshall,  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  fortv  davs  after  this  d«r :  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  deiiault. 

The  object  of  this  suit  is  to  enforce  the  landlord's  lien  upon 
the  goods  of  defendant  for  rent  due. 
By  the  Court.  CHARLES  WALTER,  Justice.  &c. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  an  Equity  Court. 
The  4th  day  of  September,  A.  D.  1888. 
Daniel  Pratt  Wright,  Complainant,  1      j^^  losos, 
Emma  C.  Wright  Sal.,  Defendants. )  ^q^Hy  Doc.  26. 
Ordered  that  the  sale  made  and  this  day  reported  by  Regi- 
nald Fendall,  Trustee  in  this  cause,  be  raufied  and  con- 
firmed, unless  cause  to  to  the  contrary  be  shown  on  or  be- 
fore the  4th  day  of  October  next. 

Provided  a  copy  of  this  order  be  inserted  in  the  Washing- 
ton Law  Reporter  once  in  each  of  three  successive  weeks 
before  said  last-named  day. 

Said  trustee  states  in  his  report  that  he  has  sold,  at  pri- 
vate sale,  part  of  lot  three  (3),  in  square  four  hundred  and 
twenty-nine  (429),  in  the  City  of  Washington,  D.  C,  de- 
scribed In  the  proceedings  In  this  cause,  for  the  sum  of 
137,600.00. 

W.  8.  COX,  J. 
A  true  copy.    Test:  R.  J.  Meios,  Clerk. 

86  By  M.  A.  Clancy,  Ass»t  QOerk. 


PE  LAW  REPORTER  CO.  be^  to  <.- 
nounoe  to  the  profession  that  the  foJ- 
lowingr  of  its  series  of  legal  fbrxns  are  now 
oomplete  and  ockn  be  obtained  at  the  office 
of  the  Company,  603  E  Street: 


Ofc 


TiTLB  OP  Blank. 


Deed  in  Fee, 

DeedofTrust, 

Quit  Claim  Deed, 

Trustee's  Deed, 

Court  Trustee's  Deed,   .    .    . 

Receipt, 

Rent  Receipt, 

Promissory  itote, 

Deed  of  Trust  Note, .... 

Declaration :  Common  Counts, 

*'  General,    .    .     . 

Stock  Transfer, 

Acknowledgment :  With  Wife, 

Clerk's  Certificate, 
Acknowledgment:  Single, 

Clerk's  Certificate^ 

Acknowledgment:  With  Wife, 

Single, .    . 

Notice  of  Trial, 

Note  of  Issue, 

Release:  Short  Form,  .  .  . 
Undertaking  for  App.  to  G.  T. 


fij 


60c  13.50 


3.50 

3.50 

3.50 

3.50 

40 

40 

40 

40 

t75 

3.50 

76 

1.75 

1.76 

1.75 

1.75 

75 

75 

1.75 

75 


371659  Forms  an  exumined  and  passed  on  by  s  eommittee  of 
leadinr  members  of  Uie  Bar,  are  bandsomely  printed  on  Crane  Bros. 
Linen  Paper,  with  red  marginal  lines,  are  of  uniform  legal  sizes,  and 
on  the  whole  constitute  the  inest  set  of  legal  fbrms  ever  Bsued  m 
the  District.  Many  other  forms  are  in  course  of  production,  it  being 
the  intention  of  the  Company  to  publish  a  complete  set  oflawblanks. 


The  Law  Reporter  Co.'s 
BOOK5Hd:J0B 

Printing  Dep't 

is  oomplete  in'  every  partionlar  for  the 

prompt  and  oorreot  fillincr  of  orders 

for  all  kinds  of  Printin^r  at 

reasonable  rates. 


ENGRAVING 

on  Oopper  and  Steel  executed  in  the  best 
style  of  the  art 


POSTAL    AND    TELEPHONE 
Orders  receive  attention  at  onoe.    Esti- 
mates  oheerflLlly   furnished. 


W.  F.  ROBERTS,  Supt, 
TCLEPHONC  249-6.  603  E  STREET. 
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^Uomes0  at  £at». 


WASHINGTON,  D.  C. 

A  BERT,  WILLIAM  STONE, 
406  Fifth  8t  n.  w. 


1>ELL,  W.  PEIKCE, 


Gbunaei  in  Patent  OauBea  625  F  St  n.  w. 


B 


LAIR,  JOHN  S., 


1420  F  St  n.  w. 


D 


,UMONT,  N., 


629  F  St  n.  w. 


E 


DWABDS  A  BABNABD, 


600  5th  St  n.  w. 


M 


ACKBY,  FRANKLIN  H., 


606  D  St  n.  w. 


;<  AVILLB,  JAMES  H., 


1419  F  St  n.  w. 


M 


CALIFORNIA. 

cGALUSTER,  WARD,  Jr., 

430  Montgomery  St,  San  Francisco. 


rvUNN,  GBORG^ 


COLORADO. 


Denver. 


H 


GEORGIA. 

ARBieON  A  GILBERT. 

Gate  City  Bank  Building,  Atlanta. 


KANSAS. 
"TVOUGLASS,  GEORGE  L., 


Wichita. 


MINNESOTA. 
TTBATH,  HARTWBLL  P., 


St  Paul. 


pVFFUTT,  CHABLE8, 


NEBRASKA. 

Paxton  Building,  Omaha. 


W 


OHIO. 


ING,  GEORGE  C, 


89  Euclid  Ave.,  Room  8,  Cleveland. 


JOHN    H.   YOORHEBS, 

ATTORNEY   AT    LAV^, 
Solieitor  of  Patents  and  Counsel  in  Patent  Cases. 

PBACnCBS  BEFORE  THE 

GpjfERAL  Land  Office  and  Ooubt  of  Claims. 
8t  Cbud  Bldg.,  cor.  9th  &  F  Sts.,  Waahmgton^D.a     7 


BALDWIN,  DAVIDSON  &  WIGHT, 

Attorneys  at  Law,  Solicitors  of  Patents,  and 
Counselors  in  Patent  Causes, 

26  Grant  Plaoe,  'W'ashinfirton,  D.  O. 

btabMed  1859.        Patent  Business  Exdnsiyelj.    4 


MmtttaruoM. 


BiPational  UniTersitj  Lra^w  Scliool* 

Pbbs*t,  Hon.  ARTHUB  MAC  ARTHUR, 
Late  ABBodato  Justice  Supreme  Court  DUtrict  of  Columbia 
LECTURERS: 
How.  SAM»L  F.  MILLER, 
Associate  Justice  Supreme  Court  U.  S. 
International  Law. 
Hon.  W.  B.  WEBB. 
Federal  Jurisprudence  and  Practice. 
H.  O.  CLAUGHTON,  Esq. 
Common  Law  Pleading,  Evidence,  Eauity  Pleading  and 
Practice,  Commercial,  Maritime,  and  Criminal  Law. 
JAMES  SCHOULER,  Esq. 
Bailments  and  Domestic  Relations. 
EUGENE  CARUSI,  Esq. 
Real  and  Personal  Property,  Contracts,  Negotiable  Instru- 
ments, 

CHAS.  S.  WHITMAN.  Esq. 

Patent  Law  and  Practice. 

JUDGES  OF  THE  MOOT  COURT: 

CHAS.  S.  WHITMAN,  Esq., 
Patent  Cases. 


EUGENE  CARUSL  Esq., 
Law  and  Equity  Cases. 

School  opens  Oct.  8, 1887.  For  information,  address  C.  W. 
BushnelL  Treas.,  or  E.  D.  Carusi,  Sec.,  1006  Fst.  n.  w.,  Wash- 
ington, D.C.  87 

NEW  TYPE,  NEW  PRESSES 

▲ND 

Careful  Supervision 

THE  LAW  REPORTER 

Printing  and  Publishing 

HOUSE, 
No.  503  E  Street  N.  W. 

Telephone  249-6. 


W.   F.  ROBERTS,  Superintendent. 


ANSON  S.  XAYLrOR, 

Commissioner  ot   Deeds,   Notarj    Public    and 
U.  S.  CommiAioner, 

1224  F  St.  N.  W.  Washington,  D.  O. 

Attorney  for  Mercantile  OoUeotingr  Agency. 


BUNDY'B    JITBXICB, 

|«  per  vol.    For  sale  at  the  Washixiffton  Law  Reporter  Office. 
A  Mannal  of  the  Laws  of  the  Dnbtrict  of  Colombia,  firom 
its  organization,  with  notes  of  decisions  and  references,  by 

CHARLES   &  BUNDY, 

CommlMioner  of  Deeds  for  all  the  States  and  Territories. 
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The  following  extract  from  an  address  deliv- 
ered by  Professor  Diodato  Lioy,  of  the  Univer- 
sity of  Naples,  is  of  interest,  as  showing  the 
beginning  and  growth  of  individual  ownership 
inland: 

Laveleye  remarks  that  "so  long  as  primitive 
man  lives  by  the  chase,  by  fishing,  and  by  the 
gathering  of  wild  flruits,  he  does  not  think  of 
appropriating  the  land,  and  he  considers  as  his 
own  only  the  objects  he  has  captured  or  fash- 
ioned by  his  hand.    Under  the  pastoral  regime, 
the  notion  of  territorial   property  begins   to 
dawn.    It  is  attached,  however,  only  to  the 
space  which  the  herds  of  each  tribe  habitually 
range  over;  and  frequent  quarrels  break  out  on 
the  subject  of  the  limits  or  these  ranges.    The 
idea  that  an  isolated  individual  could  claim  a 
part  of  the  soil  as  exclusively  belonging  to  him- 
self does  not  yet  occur  to  any  one;  the  condi- 
tions of  the  pastoral  life  are  absolutely  opposed 
to  it    At  the  moment  at  which  the  Romans  and 
the  Oreeks  appear  in  History,  they  have  arrived 
at  a  state  of  civilization  that  is  more  advanced 
and  more  modem  than  that  of  the  Germans  of 
Tacitus.    They  have  already  passed  for  a  long 
tin^  fh>m  the  pastoral  regime;  they  cultivate 
com  and  the  vine^  an(^  nourish  themselves  less 
on  flesh.    It  is  agriculture  which  fhmishes  them 
with  the  greatest   part  of  their   subsistence. 
Nevertheless  there  still  remain  very  recogniza- 
ble traces  of  the  primitive  regime  of  the  com- 
munity.   Thus  cattle  would  not  have  been  able 
to  serve  as  a  means  of  exchange  had  not  the 
greatest  part  of  the  land  been  a  common  pastur- 
a^  to  which  every  one  had  the  right  to  send 
his  herds  and  flocks.    The  two  customs  are  so 
closely  connected  that  the  one  cannot  be  con- 
ceived without  the  other.    With  individual  and 
limited  proprietorship  I  cannot  receive  oxen  in 
payment;  for  how  shall  I  nourish  them?    If  cat- 
tle are  used  as  instruments  of  exchange,  it  may 
be  inferred  from  the  fact  that  a  great  part  of  t^e 
soil  is  collective  property." 

Lieaving  the  Qreeks  aside,  we  shall  accompany 
Mommsen  in  his  exposition  of  the  origin  of 
property  in    the    soil    among    the    Romans. 
**Anaong  the  Romans  the  land  was  for  a  long 
time  common  goods,    and  the  ownership   of 
immovable  jjroperty  is  very  recent.     At  first 
the  ownership  of  property  was  limited  to  the 
pocHiession  of  slaves  and  cattle  (familia  pecu- 
wiaque)    *    *    *     Mancipatio,    me   first   and 
universal  form  of  sale,  sprmcs  from  the  ancient 
period  in  which  ownership  did  not  yet  extend 
to  the  earth,  because  it  took  place  only  in  ref- 
erence to  those  objects  which  the  hand  of  the 
acquirer  should  seize.    The  possession  of  lands 
y^SLB  originally  a  common  possession,  and  it  was 
undoubtedly  divided  among  the  different  family 


unions:  only  the  products  were  divided  accord- 
ing to  households.  In  fact,  the  agrarian  com- 
munity and  the  city,  constituted  by  family 
unions,  were  connected  by  close  relations  with 
each  other;  and  long  after  the  founding  of 
Rome,  we  still  meet  true  communists  who  hved 
together  and  cultivated  the  soil.  The  language 
of  the  old  laws  shows  that  riches  at  first  con- 
sisted in  herds  and  real  rights,  and  that  it  was 
only  much  later  that  the  soil  was  divided  as 
private  property  among  the  citizens.  The 
original  fana  estate  was  called  herediumj  from 
hereSy  and  it  contained  only  two  jagera  (about 
one  acre  and  a  third),  a  space  like  the  extent 
of  a  garden,  and  little  greater  than  the  small 
field  inclosed  by  hedges  among  the  Germans. 
If  the  two  jugara  did  not  suffice  to  support  a 
family,  it  received  a  part  of  that  common  land 
of  the  tribe  or  State,  which  was  the  original 
agsr  publicuSy  and  which  gradually  grew 
through  the  conquests  of  the  kings  and  of  the 
republic,  and  which  was  very  soon  usurped  by 
the  patricians.  This  usurpation  was  the  occa- 
sion of  the  struggle  of  centuries  between  the 
patricians  and  the  plebeians,  till  the  time  of  the 
eoiperors;  and  to  the  plebeians  it  was  a  ques- 
tion of  life.  A  group  of  families  which  formed 
a  clan  inhabited  a  village  (vicus  or  pagus) :  the 
union  of  clans  constituted  the  nation  {populus) 
or  the  State  (dvitaa);  and  the  State  had,  as  its 
center,  a  fortified  place  or  a  citadel,  which  was 
always  situated  upon  a  height." 

In  its  development,  property  followed  the 
status  of  the  persons  connected  with  it.  At  first 
the  only  proprietors  wer^  the  civea  optimo 
jure.  Their  property  was  called  dominium 
Quiritariumt  and  they  were  able  to  vindicate 
it  from  any  one.  The  necessities  of  Life  com- 
pelled the  recognition  of  another  species  of 
property,  called  that  in  bonis  or  dominium 
honitarium  seu  naturale,  to  which  the  ancient 
law  did  not  concede  any  right  of  action.  The 
praetor  supplied  this  by  the  actio  Publicianaj 
which  took  the  place  in  this  connection  of  vin- 
dioatio.  The  citizens  no  sooner  became  all 
equal  under  the  Empire  than  these  old  distinc- 
tions disappeared,  and  the  right  of  property 
consisted  of  these  three  elements :  1.  The  right 
to  use  the  thing  without  otherwise  appropriat- 
ing its  fruits— that  is,  to  apply  it  simply  to  one's 
own  use,  advantage  and  enjoyment  {Jus  utendi) ; 
2.  The  rigtt  to  gather  the  fhiits  produced  by 
the  thing  (Jusfruendi);  3.  The  right  to  draw 
from  the  thing  a  utility  by  changing  it,  trans- 
forming it,  and  even  destroying  it  (Jus  aby,- 
tendi)f  which,  in  the  juridical  language  of  the 
Romans,  did  not  mean  to  make  a  bad  use  of  it, 
as  it  is  written  in  the  Institutes :  expedit  reipub- 
Hem  ne  au'i  re  quis  male  utetur. 

Under  these  free  proprietors  lived  the  culti- 
vators or  farmers  and  the  slaves.  The  former 
were  also  called  ruatici,  originarii,  absoriptitii, 
inquilinit  tributarii,  censitL  words  which  all  in- 
dicated a  class  of  men  who  lived  on  the  land  and 
were  engaged  in  agricultural  labors.  They  were 
not  slaves;  they  were  able  to  marry  at  will,  and 
to  have  recourse  to  magistrates  on  occasion  of 
grave  injuries  to  their  persons,  or  in  reference  to 
exactions  that  went  beyond  use  and  wont.  They 
constituted  a  part  of  the  estate  like  the  cattle 
(aervi  terrce  glebes  inhasrentea)^  and  they  were  not 
entitled  to  abandon  it  under  any  pretext,  the 
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proprietor  having  a  right  to  reclaim  them  even 
nrom  ampng  the  ranks  of  the  clergy.  The  fruits 
of  the  land  Delonged  to  them,  and  they  owed  to 
the  proprietor  only  an  unalterable  proportion  in 
commodities  Credditus  annuw  functionU)  fixed 
by  custom.  The  slaves  possessed  a  peculimriy 
but  it  was  always  at  the  disposal  of  their  master. 

The  Germans— as  we  are  told  by  CaBsar,  Tacitus 
and  Ammianus  Marcellinus — had  likewise  agri- 
culturists and  slaves.  The  former  were  heredi- 
tary cultivators  of  the  lands  which  were  con- 
ceded to  them  for  a  regulated  consideration;  the 
latter  were  bound  to  domestic  services  or  to  the 
*  cultivation  of  the  lands  reserved  for  the  daily 
uses  of  the  family.  In  the  bosom  of  the  families 
were  formed  the  bands  which  elected  a  chief  for 
some  distant  expedition.  Tacitus  says:  **If  a 
tribe  languishes  m  the  idleness  of  a  long  peace, 
the  principal  youths  go  to  the  nations  which  are 
at  war,  because  repose  is  irksome  to  this  people. 
The  warriors  become  illustrious  in  the  midst  of 
dangers;  and  it  is  only  by  means  of  war  that 
they  can  preserve  many  followers." 

The  Roman  Empire  was  invaded  by  these 
bands,  which  brought  Mrith  them  the  organiza- 
tion of  the  tribe,  with  the  addition  to  it  of  the 
bond  of  military  subordination.  The  chiefe 
spread  themselves  over  vast  domains,  where 
they  lived  along  with  a  few  companions  in  arms. 
The  organization  of  the  tribe  could  not  be  al- 
tered by  their  change  of  place.  In  Germany 
the  sovereignty  in  relation  to  general  affairs  be- 
longed to  the  assembly  of  the  heads  of  families 
or  proprietors ;  and  in  reference  to  particular 
affairs,  to  eveiy  single  head  of  a  fitmily.  This 
last  species  of  sovereignty  had  a  double  origin 
and  double  character.  On  the  one  hand,  it  had 
the  bonds  and  the  customs  of  the  family,  the 
proprietory  head  being  the  chief  of  the  clan, 
surrounded  by  his  relatives,  down  to  the  most 
distant  grade,  and  in  eveiy  kind  of  condition ; 
and,  on  the  other  hand,  it  was  founded  upon 
conquest  and  force,  a  part  of  the  territory  hav- 
ing oeen  occupied  with  arms  in  their  hands  and 
the  conquered  having  been  reduced  almost  to 
slavery.  After  the  conquest  the  reunion  of  the 
common  assembly  became  always  more  diffi- 
cult ;  and  consequently  there  remained  only  the 
second  form  of  sovereignty,  which  extended 
itself  not  only  over  the  cultivators  and  slaves 
of  the  Roman  world,  but  also  over  tl^e  free  men 
who  had  come  ft^m  Germany.  Guizot,  accord- 
ingly says:  "How  is  it  posflible  for  those  who 
are  living  beside  a  chief  who  had  become  a  great 
proprietor  possessed  of  a  thousand  means  of  in- 
fluence, and  whose  superiority  increased  every 
day,  to  preserve  long  that  equality  and  that  in- 
dependence which  the  companions  of  the  same 
band  formerly  enjoyed?  Evidently  this  could 
not  be.  Those  free  men  who,  after  the  inva- 
sion, still  lived  for  some  time  around  their  chief, 
were  not  long  in  becoming  divided  into  two 
classes;  some  received  benefices,  and,  having 
become  proprietors  in  their  turn,  they  entered 
into  the  feudal  association ;  others,  always  fixed 
in  the  interior  of  the  domains  of  their  ancient 
chief,  fell  either  into  a  condition  entirely  servile, 
or  into  that  of  cultivators  working  a  part  of  the 
land  under  obligation  to  discharge  certain  ser- 
vices or  performances." 

Threie  centuries  had  passed  from  the  time  of 
Tacitus,  and  temporary  possession  had  become 


converted  into  proprietorship.  The  first  act  by 
which  the  barbarian  invaders  affirmed  their 
power  over  the  conquered  Romans  was  the  par- 
tition of  the  lands.  Thus  arose  the  feudal  sys- 
tem (feodum^  tromfe  or  fee,  wage,  and  od^  pos- 
session),, which  ruled  property  during  the  Mid- 
dle Ages.  However,  oy  aegrees  the  kings  firom 
ffrandsfieffieux  became  really  heads  of  the  na- 
tion, and  claimed  for  themselves  all  the  sover- 
eign prerogatives.  Nevertheless  those  thoosand 
abuses  did  not  cease  which  had  confUsed  the 
persons  with  the  land,  to  the  shame  of  all  the 
powers  of  the  legists,  who  strove  to  bring  aboat 
the  triumph  of  the  conception  of  the  Roman 
proprietorship  and  of  absolute  monarchy,  which 
attributed  to  the  king,  not  the  dominium  emt- 
nenSy  but  the  fhll  proprietorship  in  the  goods  of 
their  subjects,  as  appears  f^om  this  passage  in 
the  instructions  written  by  Louis  XIV  for  the 
Dauphin :  **  Everything  that  is  found  through- 
out .the  whole  of  our  States,  of  whatever  nature 
it  be,  belongs  to  us  by  the  same  title.  You 
ought  to  be  persuaded  that  kings  are  absolute 
lords,  and  have  fVill  right  of  disposal  over  all  the 
goods  possessed  by  ecclesiastics  and  laymen  so 
as  to  use  them  at  all  times." 


Supreme  Court  of  the  District  of  Colambia« 

GENERAL  TERM. 
Rbpobtbo  bt  Fkanklin  H.  Mackbt. 

ZECHARIAH  OHAFEE 
SAMUEL  BLATCHFORD  et  al 

Decided  June  4,  1888. 

1.  A  deed  of  assignment,  purporting  to  convey  '*  all  the  prop- 
erty, real,  personal  and  mize^,  not  exempt  from  attach^ 
ment  which  the  parties  of  the  first  part  or  any  or  either  of 
them,  have  and  hold  in  the  City  of  Washington,  in  the 
District  of  Columbia,*'  is  sufficiently  comprehensive  in 
its  description  of  the  property.  "^ 

2.  A  man  in  debt  may  prefer  any  of  his  creditors,  and  may 
execute  a  mortgage  to  secure  a  debt  of  a  certain  amount 
passable  at  a  certain  time;  but  the  unsecured  creditors  are 
entitled  to  the  equity  of  redemption,  and  if  the  deed  by  its 
terms  so  covers  up  and  screens  such  equity  as  to  obstruct 
access  to  it  by  the  unsecured  creditors,  the  whole  instru- 
ment is  fraudulent. 

3.  A  deed  of  this  character  examined  and  declared  to  be 
flraudulent. 

4.  An  assignment  is  void  which,  in  addition  to  imposing 
conditions  of  delay  upon  the  creditors  who  come  in  under 
it  and  excluding  those  who  do  not  assent  to  sach  condir 
tions,  reserves  the  surplus  for  the  benefit  of  the  grantor. 

5.  A  deed,  purporting  to  convey  lands  in  this  District^  if  ao- 
knowiedgf^d  out  of  the  District  must  be  accompanied  by  a 
certificate  of  the  public  officer  having  cognizance  of  the 
fact  that  the  officer  taking  the  acknowledgment  was  at  the 
time  the  officer  he  purported  to  be. 

6.  The  Recorder  of  Deeds  is  only  authorized  to  record  deeds 
acknowledged  in  the  manner  proscribed  by  law,  and  an 
instrument  not  so  acknowledged,  although  recorded,  is  no 
protection  of  the  property  against  creditors. 

7.  An  assignee  whose  deed  appears  firaudulent  on  its  fkce 
cannot  have  the  assistance  of  a  court  of  equity  to  quash  an 
attachment  laid  upon  the  property  by  the  plaintiff*  in  a 
suit  at  law  against  the  assignor,  on  the  ground  that  such 
plaintiff's  debt  is  barred  by  limitations,  when  the  dcfbnp- 
ant  himself  has  not  interposed  such  a  defense,  to  the  suit. 
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The  defense  of  limit«tioiiB  is  the  privilege  of  the  debtor 
alone. 
8.  A  deed,  which  at  the  time  of  its  execution  was  iVaudolent 
and  void  as  against  a  creditor,  cannot,  because  lapse  of 
Ume  has  barred  the  creditor's  debt,  become  thereby  valid 
or  place  the  assignee  in  a  position  to  claim  afiHrmative  re- 
lief in  equity  against  such  creditor. 

Bill  in  equity  to  restrain  proceedings  by  at- 
tachment Hearing  in  General  Term  in  the  first 
instance. 

The  case  is  sufficiently  stated  in  the  opinion. 

Wm.  E.  Earle,  J.  J.  Dablington  and  M.  F. 
Morris,  for  complainant. 

Walter  D.  David,  for  defendant,  Samuel 
Blatchford. 

Mr.  Justice  Cox  delivered  the  opinion  of  the 
Court: 

I  am  prepared  to  announce  the  conclusions 
of  the  Court  in  the  case  of  Chafee  vs.  Blatch- 
ibrd,  although  I  have  not  been  able  to  prepare 
such  an  opinion  as  the  gravity  of  the  case  and 
the  importance  of  the  questions  involved  would 
require. 

The  litigation  arose  out  of  the  following  con- 
dition of  affairs:  A  long  time  ago  Richard  M. 
Blatchford,  who  was  the  father  and  testator  of 
the  present  defendant,  purchased  the  accept- 
ances of  the  firm  of  Hoyt,  Spragues  &  Co.,  of 
New  York,  before  maturity,  to  the  amount  of 
some  $33,000,  the  last  of  which  is  said  to  have 
matured  in  the  year  1874. 

In  1876,  Blatchford  brought  a  suit  in  New 
York  against  the  surviving  members  of  that 
Arm,  Amasa  Sprague,  William  Sprague,  and 
the  other  parties,  named  Knight,  Qreene,  Gallup 
and  Hoyt^  but  personal  service  was  had  upon 
Gallup  only,  and  in  April,  1876,  a  special  judg- 
ment^ as  it  was  called,  was  rendered  in  pursu- 
ance of  the  statutes  of  New  York.  That  was  a 
personal  judgment  against  Oallup  who  had  been 
served  with  process,  a  judgment  which  could  be 
executed  also  againist  the  partnership  property 
wherever  it  could  be  taken,  but  which  could  not 
have  been  enforced  against  the  private  propertv 
of  the  parties  who  had  not  been  served  wim 
process.  Judgment  was  then  rendered  for  |41,- 
000  and  some  cents. 

Blatchford  died  in  September,  1876.    His  son, 
the  present  defendant,  and  another  person,  who 
has  since  died,  were  appointed  his  executors.    In 
April,  1876,  the  Berkshire  Woolen  Company, 
ajadgment  creditor  of  Hoyt,  Spragues  &  Co. 
brought  a  general  creditors'  suit  in  New  York 
against  one  Augpistus  D.   Juilliard,  who   had 
been  appointed .  receiver  of  the  effects  of  Hoyt, 
Sprappies  &  Co.  in  another  suit  between  tne 
surviving  partners  of  that  firm  and  the  repre- 
sentative of  a  deceased  partner.    In  that  bill 
they  prayed  that  this  receiver  be  made  receiver 
for  the  benefit  of  the  creditors  of  the  firm,  and 
axk  attempt  was  made  to  make  parties  to  the  suit, 
of  a.11  the  surviving  members  of  that  firm. 

It  is  one  of  the  controverted  questions  of  fact 
in  tills  case  whether  William  Sprague  was  ever 
rigtttfally  represented  by  counsel  in  that  case  so 
as  to  be  bound  by  any  decree  passed  in  it  At 
all  e'vents,  the  creditors  of  the  firm  were  invited 
to  present  their  claims  and  they  were  audited,  I 
and  among  the  claims  so  audited  was  that  of  the  { 


deceased.  Richard  M.  Blatchford,  and  a  decree 
was  finally  passed  apportioning  to  him  his  pro 
rata  share  of  the  assets  in  the  hands  of  the  re- 
ceiver. That  decree  was  passed  June  20,  1876. 
The  nature  of  that  decree  and  the  effect  of  it  is 
another  one  of  the  controverted  questions  in 
this  case. 

On  the  14th  of  May,  1878,  the  defendant  and 
his  co-executor,  then  living,  brought  suit  on  the 
common  law  side  of  this  Court  against  William 
Sprague,  one  of  the  surviving  partners,  and  is- 
sued an  attachment  against  his  property  in  this 
city  on  the  ground  of  his  non-residence.  That 
attachment  was  levied  upon  the  property.  In  the  • 
declaration  in  that  case  there  are  several  counts. 
The  first  one  is  upon  the  decree  in  the  Juilliard 
suit  of  June  20,  1876,  treating  that  as  ajpersonal 
judgment  against  Sprague.  The  other  counts 
are  for  money  had  and  received,  and  money 
loaned,  and  money  due  on  an  account  stated, 
etc.  The  object  of  that  suit,  it  is  said  in  the 
suit  now  before  us,  was  to  .test  the  validity  of 
two  certain  deeds  which  were  executed  by  Wil- 
liam Sprague  and  the  other  surviving  members 
of  the  firm  which  I  have  named,  to  Zechariah 
Chafee,  in  trust. 

Nothing  further  was  done  in  that  attachment 
proceeding  or  the  suit;  the  reason  assigned 
for  which  is,  that  similar  suits  were  pending  in 
certain  courts  at  the  North,  and  the  parties  de- 
sired to  wait  the  result  of  that  litigation. 

On  the  11th  of  October,  1884,  Chafee  files  his 
bill  in  this  Court  against  the  defendant  Blatch- 
ford, and  the  prayer  of  that  bill  is  that  the  at- 
tachment be  declared  null  and  void,  and  that 
the  defendants  be  perpetuatly  restrained  ft'om 
ftirther  proceedings  thereunder  and  the  plain- 
tiff be  allowed  by  decree  of  the  Court  to  sell 
the  real  estate  under  the  powers  contained  in 
the  deeds  to  him,  free  ana  clear  of  the  cloud 
created  by  said  attachment,  or  that  the  same  be 
sold  under  the  order  of  the  Court,  etc. 

Of  coursa  the  first  question  wnich  presents 
itself  to  us  IS,  what  title  is  exhibited  by  Chafee 
claiming  under  these  several  deeds.  There  are 
two  deeds  which  were  executed  to  him,  the  first 
one  being  dated  November  1,  1873,  and  the  par- 
ties to  it  are  the  A.  &  W.  Sprague  Manufacture 
ing  Company,  "a  corporation  created  by  the 
General  Assembly  of  the  State  of  Rhode  Island 
and  transacfting  business  in  the  City  of  Provi- 
dence," William  Sprague,  of  South  Kingstown ; 
Amasa  Sprague,  of  Cranston:  Mary  Sprague. 
widow  of  William  Sprague,  deceased,  of  said 
Providence,  all  in  said  State,  and  the  said  Amasa 
Sprague  and  William  Sprague  as  copartners 
doing  business  under  the  firm  of  A.  &  W. 
Sprag^ue.  all  parties  of  the  first  part ;  and  Zech- 
ariah Chafee,  of  said  Providence,  as  party  of 
the  second  part 

The  deed  recites  an  indebtedness  amounting 
in  the  aggregate  to  about  the  sum  of  |14,000,000, 
which  the  parties  are  desirous  of  fiinding  and 
securing,  and  it  goes  on  farther  to  recite  that 
the  parties  **have  executed  their  16,500  nego- 
tiable promissory  notes,  all  bearing  even  date 
with  these  presents,  and  made  payable  to  the 
order  of  said  A.  &  W.  Sprague,  and  by  them 
indorsed,  payable  three  years  fipom  January  1, 
1874,  with  interest  from  January  1,  1874,  paya- 
ble semi-annually  at  the  rate  of  7  8-10  per  cen- 
tum per  annum  till  said  principal  sum  is  paid, 
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whether  at  or  after  maturity,  and  all  install- 
ments  of  interest  in  arrear  to  bear  interest  at 
the  rate  aforesaid  till  paid,"  etc. ,  which  notes  are 
to  be  passed  to  creditors  who  may  come  in 
within  nine  months  and  take  the  benefit  of  the 
deed. 

This  deed  conveys  **all  the  property,  real, 
personal  and  mixed,  not  exempt  fVom  attach- 
ment by  law,  which  the  parties  of  the  first  part, 
or  any  or  eitner  of  them,  have  or  hold  in"  cer- 
tain towns  in  the  State  of  Rhode  Island,  in  the 
State  of  Massachusetts,  in  the  State  of  Maine, 
in  the  State  of  New  Hampshire,  in  the  State  of 
South  Carolina,  in  the  City  of  Washington,  D.  C, 
and  also  in  Connecticut,  naming  them.  It  pro- 
vides, further,  that  the  trustee  may  at  any  time, 
even  before  default,  as  well  as  after,  enter  upon 
the  estates  and  take  fall  and  absolute  possession 
and  control  of  the  same"  and  in  their  or  his  dis- 
cretion to  continue  to  run  and  operate,  or  to 
close  the  mills  or  print  works  of  said  manufac- 
turing company,  or  any  or  either  of  them,  as 
said  trustees  or  trustee  for  the  time  being  shall 
deem  for  the  best  interests  of  the  creditors." 
And  in  case  of  default  in  the  payment  of  the 
notes  or  the  interest  due,  then  the  trustees 
**may  in  their  or  his  discretion,  and  upon  the 
request  in  writing  of  the  holders  of  one-fifth  in 
amount  of  the  notes  then  issued  and  outstand- 
ing under  these  presents,"  enter  upon  and  sell 
the  property,  etc.,  and  when  the  sale  takes  place, 
they  are,  out  of  the  proceeds  thereof,  to  provide 
for  the  payment  of  expenses,  including  the  ex- 
penses of  carrying  on  the  business  "or  in  the 
execution  of  any  other  of  the  trusts  hereby  crea- 
ted." Secondly,  "to  applj^  the  residue  to  the 
payment  of  all'debts  and  liabilities  which  shall 
be  brought  in  under  these  presents  and  remain 
outstanding  as  aforesaid,"  accounting  to  the 
parties  of  tne  first  part,  etc.,  "for  the  surplus, 
if  any,  that  may  remain  after  the  ftill  payment 
thereof." 

Another  provision  is,  that  "no  trustee  under 
these  presents  shall  be  answerable  or  accounta- 
ble for  any  loss  which  may  happen  to  said  trust 
estate  or  property  unless  the  same  shall  happen 
by  his  own  neglect  or  default" 

On  the  6th  of  April,  1874,  another  deed  was 
made  by  William  Sprag^e  alone,  in  which  he 
recites  that  he  is  indebted  for  divers  sums  of 
money  and  desires  to  appropriate  hi!  estate  and 
effects  to  the  payment  of  the  same,  and  there- 
fore conveys  to  the  said  Chafee  "all  his  right, 
title  and  interest,  legal  or  equitable,  in  or  to  all 
the  property  of  the  grantor  described  or  refer- 
red to  in  the  trust  deed  of  mortgage  dated  on 
the  first  day  of  November^  1873,  *  *  *  to 
have  and  to  hold  the  same  in  trust,  to  sell  the 
same  at  public  or  private  sale  and  convert  the 
same  into  money,  and  the  proceeds  thereof  to 
apply,  first,  to  the  payment  in  full,  if  sufficient, 
otherwise  ratably,  of  all  the  claims  against  the 
said  William  Sprague  provided  for  in  said  trust 
deed  of  mortgage  of  November  1,  1873,  which 
have  been,  or  shall  within  nine  months  from 
November  1,  1873,  be  brought  in  and  extended 
for  the  term  of  time  provided  in  said  trust  mort- 
gage." And  the  trustee  is  further  authorized 
"to  run  said  mills  and  print  works,  or  either  or 
any  of  them,  or  to  allow  the  grantor  to  run  the 
same,  or  any  part  thereof,  if  for  the  best  inter- 
est of  the  creditors ;  the  profits  of  the  same  be- 


ing receivable  by  the  aforesaid  grantee  for  the 
purpose  aforesaid ;  and  in  case  the  same  are  thus 
run  oy  him  or  otherwise,  he  shall  not  be  liable 
personally  for  the  expenses  or  losses  arising 
therefh)m,  but  the  same  shall  be  duurgeable  to 
the  trust  flind  vested  in  him." 

The  first  objection  made  on  the  part  of  the  de- 
fendant to  the  title  exhibited  on  these  deeds  is  that 
the  language  is  not  definite  and  specific  enough 
to  embrace  the  property  of  the  Spragues  in  this 
District  The  language  is :  "All  the  property, 
real,  personal  and  mixed,  not  exempt  firom  at- 
tachment by  law,  which  the  parties  of  the  first 
part,  or  any  or  either  of  them,  have  and  hold  in 
the  following  city  and  towns  in  the  State  of 
Rhode  Island  *  *  *  and  in  the  City  of  Wash- 
ington, in  the  District  of  Columbia." 

We  have  no  doubt  the  language  is  compre- 
hensive enough  to  embrace  the  property  here. 

The  next  question  is  whether  these  deeds  are 
fraudulent  on  their  tAce  as  against  creditors. 
We  have  no  doubt  from  what  appears  in  the 
record  here,  that  at  the  time  of  the  execution 
of  the  deeds,  tha  grantors  therein  were  in  em- 
barrassed, if  not  insolvent,  circumstances;  in 
fact  the  bill  itself  recites  that  at  that  time,  the 
A.  &  W.  Sprague  Manufacturing  Company,  the 
company  of  which  William  Sprague  was  a  mem- 
ber, "  found  itself  unable,  in  consequence  of  the 
financial  embarrassment  then  overspreading  the 
country,  to  meet  its  indebtedness,"  We  have  no 
doubt,  either,  that,  at  that  time,  Blatchford  was 
a  creditor,  so  that  ne  was  one  of  those  persons 
as  to  whom  this  deed  was  fraudulent  and  void, 
if  it  was  such  a  deed  as  a  creditor  in  embaiv 
rassed  circumstances  has  no  right  to  execute. 

The  question  of  the  validity  of  these  deeds 
has  been  before  several  courts  and  has  been  de- 
cided in  different  ways.  It  appeared  first  in 
the  case  of  De  Wolf  m.  Sprague  Manufiacturing 
Company,  reported  in  49  Conn.,  282.  The  Court 
of  last  resort  of  that  State  held  the  deeds  to  be 
fraudulent  and  void  and  in  the  United  States 
District  Court  for  Connecticut  a  similar  decision 
was  rendered  by  Mr.  Justice  Shipman.  After 
that  the  question  came  before  the  Court  of  last 
resort  of  the  State  of  Rhode  Island  and  was 
discussed  in  the  case  of  Austin  m,  Sprague 
Manufacturing  Company,  14  R.  I.,  464,  and  that 
Court  upheld  the  deed  which  was  executed  in 
1873  and  which  has  been  called  a  deed  of  tmst 
or  mortgage.  The  second,  which  was  more  in 
form  like  an  assignment,  was  not  disposed  of  in 
that  case.  The  United  States  Court  in  that 
State  also  followed  the  ruling  of  the  State  Court 

A  case  has  been  cited  fTom  71  Maine,  bat 
upon  examining  that  case  I  find  Uiat  it  held 
simply  that  a  creditor  in  Rhode  Island  who 
aaaented  to  the  deed  and  took  the  benefit  of  its 
provisions^  could  not  go  into  the  State  of  Maine 
and  there  impeach  it  as  fraudulent.  Therefore, 
it  does  not  touch  the  question  now  before  us. 

Now,  viewing  this  question  in  the  light  of 
general  principles,  and  unaffected  by  the  local 
legislation  or  local  decisions,  it  seems  to  us  that 
the  reasoning  of  the  Court  in  Connecticut  is 
more  satisfactory  and  entitled  to  the  greater 
weight.  The  common  sense  of  the  matter  may 
be  expressed,  I  think,  in  a  very  few  words.  A 
man  m  debt  has  a  right  to  prefer  any  creditor 
or  creditors  and  he  may  execute  a  mortgage  to 
secure  a  debt  of  a  certain  amount,  pay^le  at  a 
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certain  time.  When  he  does  that,  he  has  a  well 
defined  residuary  interest  in  htlmself,  in  the 
shape  of  an  equity  of  redemption,  to  which  his 
creoitors  may  have  recourse.  But  if  such  a 
conveyance  covers  up  and  screens  the  equity 
of  redemption  and  puts  obstrucfcions  in  the  way 
of  access  to  it,  by  his  unsecured  creditors,  that 
is  sufficient  at  once  to  visit  the  instrument  with 
condemnation  as  tending  to  hinder,  delay  and 
deAraud  his  creditors. 

If  you  look  at  the  provisions  of  this  convey- 
ance you  will  find  them  very  peculiar.  Here  is 
a  deed  which  purports  to  be  a  deed  of  trust  or 
mortgage.  It  is  a  blanket  mortgage  which  cov- 
ers everything  which  the  grantors  own  every- 
where, and  the  whole  indebtedness  covers  every 
piece  of  property  in  every  jurisdiction.  The 
equity  of  reaemption  in  any  one  part  of  that 
property,  any  specific  part  of  it,  is  absolutely 
valueless  because  it  is  subject  to  incumbrances 
to  the  amount  of  four  or  eight  million  dollars, 
the  amount  of  claims  which  were  ftmded  and 
are  represented  by  the  notes  issued  under  this 
deed  of  trust.  Nobody  would  purchase  an 
equity  of  redemption  in  any  specific  part  of  this 
property,  subject  to  such  an  incumbrance  as  that; 
so  tnat  no  creditor  could  have  any  relief  through 
a  sale  of  the  mere  equity  of  redemption  in  any 
part  of  this  property.  There  is  no  manner  in 
which  a  creditor  could  have  relief  except  by 
by  having  the  whole  property  sold  firee  of  in- 
cumbrance, the  debts  paid  and  the  surplus  ap- 
propriated to  thesatisfaction  of  unsecured  debts. 
But  if  this  deed  stands  good,  this  property  never 
can  be  sold  except  at  the  option  of  20  per  cent. 
in  amount,  of  the  creditors  who  have  chosen  to 
come  in  under  its  provisions. 

It  provides  that  notes  shall  be  issued  to  the 
creditors  who  assent  to  this  arrangement,  bear- 
ing interest  at  7  3-10  per  cent.,  payable  semi- 
annually, the  interest  to  be  compounded  semi- 
annually when  the  installment  is  in  arrears.  A 
sale  can  be  made  only  in  case  one-fifbh  of  the 
creditors  shall  request  it  in  writing,  after  the 
maturity  of  these  notes,  which  run  three  years. 
So  that  these  creditors  have  a  pretty  good  thing 
of  it,  or  may  have,  if  the  management  of  that 
property  results  in  the  payment  of  7  3-10  per 
cent,  interest  per  annum,  and  they  may  let  it 
run  on  indefinitely.  Four-fifths  of  the  creditors, 
or  rather  creditors  representing  debts  amount- 
ing to  a  single  dollar  in  excess  of  four- fifths  of 
this  indebtedness,  may  protract  this  arrange- 
ment as  long  as  they  choose.  It  is  at  their 
option,  and  mey  may  keep  all  other  creditors, 
not  assenting,  out  of  all  access  to  this  residuary 
interest  This  is  an  artificial  obstruction  added 
to  the  intrinsic  difficulty  of  getting  at  property 
scattered  through  so  many  jurisdictions. 

But  that  is  not  alL  It  is  provided  that  the 
trustee  may  carry  on  the  business  and  shall  not 
be  resx>onsible  for  any  losses;  the  losses,  in  other 
ivords,  will  come  out  of  the  estate.  So  that  not 
only  is  the  equity  of  redemption  covered  up  and 

£  laced  beyond  the  reach  of  the  creditors,  but  it 
I  also  exposed  to  the  risks  of  a  continuation  of 
tliis  business.  It  seems  to  be  a  verv  cunningly 
clefvised  contrivance  for  enabling  the  debtor  in 
person,  or  his  trustees,  to  conduct  the  business 
and  keep  the  creditors  off,  so  that  he  may  have 
-tixe  chance  at  some  time  in  the  Hiture  of  retriev- 
ing^ his  fortunes  while  at  the  same  time  the  cred- 


itors are  exposed  to  the  risk  of  further  loss  and 
disaster.  I  think  the  statement  is  made  that 
the  running  of  the  mills  did  continue  for  eight 
years,  and  there  was  nothing  to  prevent  their 
going  on  indefinitely  if  it  was  successftil  and  if 
a  trifle  more  in  amount  than  four-fifths  of  the 
creditors  chose  to  continue.  The  consequence 
is,  that  the  unsecured  creditors  are  completely 
under  their  control,  and  if  they  have  any  remedy 
at  all  it  is  postponed  indefinitely  by  those  dis- 
posed to  continue  the  risk,  and  vanishes  into 
thin  air.  That  is  the  case  if  we  treat  this  as  a 
mortgage.  We  can  hardly  imagine  an  instru- 
ment which  can  more  eflrectually  hinder  and 
delay  these  unsecured  creditors  who  did  not 
come  in  under  the  deed  and  who  desire  to  have 
a  prompt  collection  of  their  debts. 

But  if  we  look  upon  it  as  an  assignment,  and 
especially  if  we  consider  it  in  connection  with 
the  last  deed  of  1874,  which  was,  in  form,  an 
assignment  and  which  simply  conveys  the  prop- 
erty on  the  same  trusts,  it  is  still  more  mani- 
festly vicious,  because  of  the  enforced  conditions 
of  delay  which  are  imposed  on  the  creditors  who 
come  in  to  get  the  benefit  of  those  deeds.  They 
are  not  to  have  the  benefit  of  the  property  at  all, 
unless  they  will  at  once  consent  to  a  delay  of 
three  years.  All  the  creditors  who  do  not  as- 
sent to  the  conditions  are  excluded  entirely,  and 
then  there  is  a  reservation  of  the  surplus  for  the 
benefit  of  the  grantor  himself.  These  are  feat- 
ures of  an  assignment,  made  professedly  for  tlie 
benefit  of  creditors,  which  condemn  it  as  fraudu- 
lent and  void. 

Now,  this  is  the  view  which  we  take  as  to  the 
character  of  these  deeds,  looking  at  them  sim- 

Ely  in  the  light  of  general  principles,  and  we 
nd  that  the  decisions  of  the  highest  Court  of 
Connecticut  and  of  the  District  Court  of  the 
United  States  in  that  State  concur  with  us  in 
that  view.  I  read  an  exact  from  the  opinion  of 
the  Court  of  Errors  of  Connecticut  That  Court 
said: 

"  But  the  deed  (of  November  1, 1873)  contains 
other  features  which  impart  to  it  a  fraudulent 
character,  and  render  it  void  as  a  mortgage  of 
real  estate  in  this  State  as  against  non-assenting 
creditors.  It  empowers  the  defendant,  Chafee, 
as  trustee,  and  any  person  who  may  succeed 
him  in  the  trust,  under  its  provisions,  to  run 
and  operate  the  mills  and  print  works  of  the  A. 
&  W.  Sprague  Manufacturing  Co.  at  the  expense 
of  this  trust  estate,  and  for  the  benefit  of  A.  &* 
W.  Sprague,  Amasa  Sprague  and  William 
Sprague,  and  of  their  creditors  as  well  as  of  the 
Manufacturing  Company  and  their  creditors, 
for  a  period  oftime  limited  only  by  the  trustee's 
discretion,  unless  one-fifth  in  amount  of  the 
holders  of  the  notes  issued  and  outstanding  un- 
der the  deed  intervene,  and  request  hmi  in 
writing  to  dispose  by  sale  of  the  estates.  The 
effect,  therefore,  of  this  power,  if  executed,  and 
losses  to  be  sustained  in  its  execution,  would  be 
to  enlarge  the  incumbrance  upon  the  trust  es- 
tates, and  diminish  the  value  of  the  only  prop- 
erty or  interest  to  which  the  non-assenting 
creditors  could  resort  to  obtain  satisfaction  of 
their  claims— that  is,  the  equity  of  redemption 
in  the  mortgaged  premises. 

"If  profits  should  be  made  in  the  execution  of 
the  power,  they  would  inure  to  the  benefit  of 
the  assenting  creditors  of  the  Spragues,  as  well 
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as  of  the  assenting  creditors  of  the  company. 
The  non-assenting  creditors  would  thus  be  hin- 
dered, delayed  and  defrauded." 

In  the  United  States  District  Court,  Judge 
Shipman  says: 

"The  mortgage  deed,  and  the  assignment, 
taken  together,  attempt  to  convey  the  entire 
title  of  the  grantors  in  the  conveyed  property 
to  a  trustee  for  the  benefit  of  the  creditors  of 
the  corporation,  and  of  Amasa  and  William 
Sprague,  individually  and  as  a  copartnership, 
and  of  the  other  stockholders,  giving  a  prefer- 
ence to  those  who  should,  within  nine  months  i 
fVom  November  1,  1873,  extend  the  time  for  the 
payment  of  their  debts  for  three  years  from 
January  1,  1874.  The  trustee  is  authorized  to 
run  either  or  all  of  the  mills  and  print  works 
which  belonged  to  the  corporation,  or  to  allow 
the  g^ntor  to  run  the  same,  the  profits  being 
receivable  by  the  grantee,  and  the  expenses  to 
be  chargeable  to  the  trust  fund.  Thus  the  prop-  | 
erty  which  was  a  ftind  for  the  payment  of  debts, 
having  been  placed  beyond  the  reach  of  non- ' 
assenting  creditors,  is  ftirther  subjected  for  an 
indefinite  time  to  the  hazard  of  the  losses  result- 
ing from  the  running  of  the  mills,  and  the  manu- 
facturing expenses  are  chargeable  to  the  entire 
ftmd,  as  well  that  derived  from  the  individual 
property  of  the  Spragues  as  from  the  corporate 
property.  The  intent  of  the  mortgage  and  the 
assignments  was,  not  only,  by  a  set  of  convey- 
ances, professedly  for  the  benefit  of  all  the  credi- 
tors, to  put  the  entire  estate  into  the  hands  of  a 
trustee  for  a  period  not  necessarily  definite  and 
determined,  but  also  to  subject  the  property 
aeainst  the  will  of  non-assenting  creditors,  for 
a  like  indefinite  time,  to  the  hazards  of  a  business 
exceedingly  extensive,  and  of  uncertain  pecu- 
niary profit  **  No  debtor  has  a  right  thus  to 
postpone  or  put  in  peril  the  rights  of  hia  credi- 
tors without  their  consent  and  a  conveyance 
which  attempts  so  to  do,  or  which  is  executed 
for  the  purpose  of  depriving  creditors  of  their 
to  enforce  their  just  claims  against  the  property 
of  their  debtor  by  placing  it  beyond  their  reach 
or  control  for  an  unlimited,  indefinite  or  uncer- 
tain period,  is,  in  conscience,  as  well  as  in  law, 
ft^uaulent." 

And  he  cites  the  De  Wolf  Case.    The  Court 
continues: 

"  This  legally  frttudulent  character  is  apparent 
.upon  the  face  of  the  deeds,  and  parol  evidence 
is  of  no  avail  that  both  the  grantors  and  the 
majority  of  the  creditors  thought  that  the  ar- 
rangement was  the  best  for  the  interest  of  all 
the  creditors,  and  that  the  experiment  would  be 
a  success,  because  neither  the  grantors  nor  a 
majority  of  the  creditors  have  a  legal  right  in 
an  assignment  for  the  benefit  of  all  the  credi- 
tors, to  subject  the  property  of  the  assignor  for 
an  indefinite  time  to  the  hazards  of  enterprises 
which  are,  not  only  far  more  extensive  than  | 
those  incidental  to  the  winding  up  of  the  busi- , 
ness,  but  are  a  continuation  of  the  business  of  j 
the  debtors  to  its  fUU  extent  The  cases  which  | 
justify  the  carrying  on  of  a  manufacturing  busi- 
ness by  a  trustee  until  the  stock  is  exhausted, 
or  the  purchase  of  new  materials  to  enable  the 
stock  to  be  worked  up,  have  no  analogy  to  this 
case  in  which  the  deeds  contemplated  the  carry- 
ing on  by  the  trustee  of  a  vast  business.  Not- 
withstanding the  motive  of  the  debtors  and  the 


assenting  creditors  was  not  tinged  with  bad 
faith,  the  deeds  were  of  such  a  character  that 
the  law  pronounces  them  to  be  fraudulent  to- 
wards non-assenting  creditors,  and  reAises  to 
lend  its  aid  to  the  coercion  which  would  com- 

§el  them  to  enter  into  a  business  which  they 
isapproved." 

In  answer  to  this,  however,  it  is  claimed  on 
the  part  of  the  complainant^  that  these  deeds 
are  a  Rhode  Island  transaction  and  that  their 
validity  is  be  determined  by  the  law  of  that 
State  as  expounded  by  its  highest  tribunal,  and 
inasmuch  as  they  have  been  sustained  by  the 
highest  Court  of  that  State,  they  must  be  re- 
garded everywhere  else  as  valid,  and  some  au- 
Uiorities  are  cited  upon  that  question. 

I  think,  however,  we  are  relieved  from  the 
necessity  of  deciding  that  point  because  it  is 
founded  on  a  mistake  of  foct,  and  that^  so  far  as 
the  property  in  this  District  is  concerned,  we 
have  to  do  with  a  District  of  Columbia  transac- 
tion. In  respect  to  these  deeds  we  find  that  they 
were  first  acknowledged  in  Rhode  Island.  But 
there  was  no  certificate  attached  to  the  deeds, 
that  the  officers  who  took  the  acknowledgments 
were  competent  to  do  so.  Our  statute  provides 
that  the  acknowledgment  of  a  deed  may  be 
made  before  any  of  certain  named  officers, 
among  whom  is  a  notary  public,  but  it  is  further 
provided,  that  in  the  case  of  any  acknowledg- 
ment made  beyond  the  limits  of  the  District 
the  certificate  of  the  same  shall  be  accompanied 
by  a  certificate  of  the  register,  clerk  or  other 
public  officer,  having  cognizance  of  the  fact, 
that  the  officer  who  takes  the  acknowledment 
was,  at  the  date  of  the  acknowledgment,  in  fact 
the  officer  he  purported  to  be. 

Then  it  was  further  provided  by  the  Act  of 
April  29, 1878,  (20  Stat  at  L.,  39,)  that  "All deeds, 
deeds  of  trust,  mortgages,  conveyances,  cove- 
nants, agreements,  orany  instrument  of  writing 
which,  by  law^  are  entitled  to  be  recorded  in  the 
office  of  the  Recorder  of  Deeds,  shall  take  effect 
and  be  valid  as  to  creditors  and  as  to  subsequent 
purchasers  for  valuable  consideration  without 
notice,  ftrom  the  time  when  such  deed,  deed  of 
trust,  mortgage,  conveyance,  covenant,  agree- 
ment or  instrument  in  writing  shall,  after  having 
been  acknowledged,  proved  or  certified,  as  the 
case  may  be,  be  delivered  to  the  Recorder  of 
Deeds  for  record,  and  from  that  time  only,^^ 

The  recorder  is  only  authorized  to  record  deeds 
acknowledged  in  the  manner  prescribed  by  law. 
As  this  deed  was  acknowledgtBd  in  the  first  in- 
stance in  the  State  of  Rhode  Island,  unaccom- 
panied with  the  certificate  of  the  proper  officers 
it  could  not  have  been,  under  this  law,  admitted 
to  record  in  this  District,  and  not  being  an  in- 
strument which  the  law  authorized  to  be  re- 
corded, it  would  not  have  protected  this  prop- 
erty against  creditors,  and  for  that  very  reason 
Mr.  Sprague  came  on  here  immediately  after 
and  re-executed  the  deeds  in  this  District.  The 
-first  deed  was  executed  by  him  on  December  1, 
1873,  in  Providence,  R.  I.,  and  on  December  4  in 
Washington.  The  second  deed  was  executed 
April  6,  1874,  in  Providence,  and  April  15  in 
Washington,  and  the  execution  here  is  the  only 
execution  of  the  deeds  which  gives  them  any 
operation  here  at  all,  as  against  creditors,  and 
which,  if  the  deeds  had  been  in  other  respects 
valid,  would  have  protected  the  property  firom 
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attaching  creditors.  So  that  we  feel  at  liberty 
to  apply  to  these  deeds  all  those  general  prin- 
ciples on  the  subject  of  fraudulent  deeds  which 
we  should  hold  applicable  to  deeds  executed  by 
a  resident  here,  in  this  District,  and  do  not  feel 
hampered  by  the  decision  of  the  Courts  of 
Rhode  Island.  In  that  view  of  the  case,  we 
have  then  a  party  applying  to  us  for  affirniative 
relief,  claiming  title  under  deeds  which,  in  our 
judgment,  are  void  as  against  creditors,  and 
therefore  not  valid  as  a^inst  this  defendant, 
representing  the  claim  of  Blatchford,  who  was  a 
creditor  at  the  time  these  were  executed. 

But  there  is  another  position  taken  on  the 
part  of  the  complainant,  viz.:  that  this  debt  of 
Blatchford  is  barred  by  the  statute  of  limita- 
tions, and  he  is  no  longer,  therefore,  a  creditor 
who  is  hindered  and  delayed  from  collecting  his 
debt  by  the  operation  of  the  deed.  The  deeds 
are  dated  respectively  in  1873  and  1874.  The 
last  of  the  acceptances,  it  is  said  in  one  of  the 
briefe,  matured  in  1874.  This  suit  (the  common 
law  suit)  was  not  brought  until  1878,  just  one 
year  later  than  the  expiration  of  the  statutory 
period.  Now  this  position  is  only  good  upon 
the  theory  that  the  debt  of  Blatchford  has  ceased 
to  be  a  debt,  by  the  mere  lapse  of  time;  and  that 
is  entirely  at  war  with  the  settled  rules  of  law 
relating  to  the  statutes  of  limitations.  I  think 
it  is  sufficient  to  state  it  to  insure  its  rejection 
even  by  counsel  representing  the  complainant. 
The  defense  of  limitations,  as  we  all  know,  is 
one  which  it  is  the  privilege  of  the  debtor  to 
make,  or  not.  as  he  pleases.  The  law  does  not 
make  it  for  nim,  nor  does  the  law  pronounce 
any  debt  extinguished  by  virtue  merely  of  the 
lapse  of  the  statutory  period.  The  debt  con- 
tinues the  same,  and  may  be  collected  or  re- 
duced to  judgment  unless  the  defense  of  the 
statute  of  limitations  be  interposed;  and  if  the 
debt  can  be  collected  in  any  other  way  than  by 
an  action  barred  by  the  statute,  as  by  realizing 
firom  collateral  securities,  that  may  be  done. 

Now,  so  far  as  we  know  or  can  anticipate, 
the  plaintiff  in  the  law  suit  may  obtain  per- 
sonal service  on  William  Sprague,  or  Sprag^ue 
himself  may  choose  to  appear  and  allow  judg- 
ment to  go  by  default,  or  may  forbear  to  plead 
the  Statute  of  Limitations.  Nobody  can  plead 
it  for  him.  Chaffee  cannot  appear  in  that  suit  and 
plead.  It  is  a  controverted  question  whether 
he  may  appear  in  the  attachment  proceeding 
and  move  to  quash  it  on  the  ground  that  it  is 
levied  on  other  property  than  that  of  the  de- 
fendant in  the  suit,  out  certainly  he  could  not 
plead  the  Statute  of  Limitations  as  to  the  action, 
x^obody  could  plead  that  except  Sprague  him- 
self and  we  cannot  assume  any  more  that  he 
-wm,  than  that  he  will  not 

This  deed  is  none  the  less  a  hindrance  and 
obstruction  to  this  creditor  because  another 
liindrance  or  obstruction  may  now,  in  conse- 

auence  of  the  lapse  of  time,  be  interposed  by 
le  debtor  in  the  shape  of  a  plea  of  limitations.. 
The  mere  possibility  that  he  may  avail  himself 
of  the  statute  does  not  render  the  deed  any 
ttie  lees  a  hindrance  or  obstruction  to  the  col- 
lection of  this  debt  And  again,  if  this  deed 
^WBB  fraudulent  at  the  time  when  it  was  ex- 
ecuted, as  against  Blatchford,  how  can  it  come, 
through  lapse  of  time,  to  be  valid?  If  Blatch- 
ford chooses  to  bring  suit  against  Chafee,  the 


latter  in  defense,  may  be  able  to  avail  himself 
of  the  lapse  of  time.  But  the  deeds  cannot  be- 
come valid  by  the  lapse  of  time,  if  void  in  the 
first  instance,  so  as  to  ^ve  substantive  rights 
and  put  him  in  the  attitude  of  a  claimant  en- 
titled to  affirmative  relief. 

I  This,  therefore,  seems  to  us  to  dispose  of  the 
I  question  of  limitations,  and  it  really  does  not 
.  figure  in  this  case  at  all,  in  our  judgment 

It  therefore  remains  for  us  to  announce  the 

result  we  have  reached,  and  that  is,  that  this 

complainant  is  not  entitled  to  relief  and  we 

must  dismiss  the  bill.    In  doing  that,  we  do  not 

express,  and  are  not  called  upon  to  express,  any 

opinion  upon  the  question  whether  tne  decree 

I  against  Julliard  upon  which  the  complainant 

:  in  the  law  suit  relied,  was  a  decree  in  personam 

I  against  Sprague,  or  whether  the  defendant  must 

rely  upon  his  original  cause  of  action.    We  are 

I  not  called  upon  to  express  any  opinion  as  to  the 

regularity  of  the  attachment  or  the  mode  in  which 

!  it  may  be  resisted  or  set  aside.    All  we  profess 

\  to  do  now  is  to  deny  relief  and  dismiss  the  bill 

on  the  ground,  that  the  title  deeds  on  which  the 

claim  for  relief  is  founded  are  void  and  fraudu- 

\  lent  as  against  the  defendant,  as  one  of  the 

creditors  of  Spragne. 
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Railroads,  Warehouses  and  Eminent  Domain.    By  W.  H. 
Manier,  Esq.    Price,  $3.50. 

The  above  work  is  a  compilation  of  the  Stat- 
utes of  Illinois  upon  the  subjects  mentione<L 
annotated  with  the  decisions  of  the  Appellate  ana 
!  Supreme  Courts  of  Illinois,  of  the  Courts  of  last 
resort  in  other  States  and  of  the  Supreme  Court 
of  the  United  States.  It  is  copyrighted  by  D. 
W.  Lusk  and  published  by  The  Railway  Age 
Publishing  Company  of  Chicago,  to  whom  all 
orders  should  be  sent  The  following  letter  to 
Mr.  Lusk  from  Judge  Scholfield  of  the  Supreme 
Court  of  Illinois  indicates  the  merits  of  the 
work: 

MoNTiCELLO,  III.,  Sept  1,  1888. 
MyDeabSir: 

I  have,  with  such  care  as  the  lim- 
ited time  within  my  command  will  allow,  exam- 
ined the  "Law  of  Eminent  Domain,  Rail^ads 
and  Warehouses,"  as  compiled  by  W.  H.  Manier, 
and  I  take  pleasure  in  saying  that^  in  my  opin- 
ion, Mr.  Manier  has  performed  his  work  with 
industry  and  conscientious  fidelity.  So  far  as 
my  investigation  enables  me  to  speak  the  con- 
stitutional and  statutory  provisions  and  the  sub- 
stance of  the  languag^e  of  the  opinions  of  the 
Supreme  Court  of  this  State  relating  to  these 
questions  are  accurately  given.  As  a  digest  of 
the  laws  and  decisions  upon  the  (questions  it 
would  seem  to  me  that  the  work  will  be  indis- 
pensible  to  the  Ulinois  practitioner,  and  of  great 
value  to  the  practitioner  of  other  States  where 
kindred  questions  must  constantly  arise  for  con- 
sideration. 

Truly,  &C., 

John  Scholfield. 
D.  W.  Lusk,  Esq. 
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Ourrent  Events. 

Interstate  Commerce  — The  Car  Load 
Cases— Discrimination.— The  Interstate  Com- 
merce Commission  is  a  tribunal  of  special  and 
peculiar  jurisdiction,  empowered  to  hear  and  de- 
termine complaints  arising  under  the  interstate 
state  commerce  law.  This  is  what  is  sometimes 
denominated  a  "large  con ti^act,"  as  it  empowers 
the  Commission  to  regulate  the  tariffs  of  freight 
charges  of  all  railroad  or  other  carriers  who 
transport  merchandise  from  one  State  to  another, 
to  reduce  exhorbitant  charges  and  suppress  dis- 
crimination. It  may  well  be  supposed  that  with 
these  powers  and  duties  the  office  of  the  Com- 
mission will  not  he  a  sinecure. 

There  are  now  pending  before  the  Commis- 
sion three  cases,  known  as  the  "  carload  cases," 
which  involve  the  question,  how  far  railroads 
may  discriminate  in  their  charges  between  ship- 
pers of  large  and  small  lots  of  merchandise. 
On  the  side  of  the  shippers  it  is  alleged  that  the 
discrimination  against  shipments  of  less  than  a 
carload  is  excessive,  and  that  the  technical  "  car- 
load" has  been  arbitrarily  raised  from  20,000 
pounds  to  24,000  pounds,  and  that  the  railroads 
may  raise  the  limit  still  higher.  On  the  other 
hand,  the  railroads  say  that  the  discrimination 
is  not  unreasonable,  that  they  are  entitled  to 
make  the  same  difference  in  their  treatment  of 
their  customers  that  all  tradesmen  make  between 
those  who  buy  at  wholesale  and  retail.  They 
insist  rhat  they  are  entitled  to  extra  compen- 
sation for  the  care,  trouble  and  expense  in- 
cident to  the  booking,  billing,  receiving,  hand- 
ling and  delivering  of  numerous  small  pack- 
ages. 

As  usual  in  such  cases,  there  is  a  greal  deal 
to  be  said  on  both  sides ;  witness  the  fact  that 
the  testimony  in  the  carload  cases  occupies 
over  five  hundred  printed  pages.  As  the 
matter  is  still  aub  judice  it  would  not  tend  to 
edification  for  us  to  express  any  decided 
opinion  on  the  points  in  controversy,  but  ti 
suggests  some  ideas  which,  although  they  may 
be  crude,  may  yet  be  worthy  of  chronicle.  It 
has  occurred  to  us  that  the  commercial  classes 
of  the  United  States  have  gotten  more  than  they 
bargained  for  when  they  demanded  the  inter- 
state commerce  law.  or  at  least  something  dif- 
ferent from  what  tney  desired.  For  nearly  a 
hundred  years  Congress  has  held  the  power  of 
regulating  commerce  among  the  several  States. 
It  has  heretofore  seldom  exercised  the  power 
and  never  in  a  thorough  and  efficient  manner. 
It  has  been  in  this  matter  the  veritable  "  King 
Log"  of  the  ancient  fable,  and  it  is  not  impos- 
sible that  in  the  interstate  commerce  law  it  has 
been  transformed  into  the  **King  Stork."  It  is 
very  desirable,  certainly,  that  carriers  and  es- 

ecially  railroad  corporations,  should  be  sub- 
jected to  such  regulations  as  will  suppress  ex- 
tortion, favoritism,  discrimination  and  all  the 
abuses  which  led  to  the  enactment  of  the  inter- 
state commerce  law,  but  we  are  strongly  in- 
clined to  the  opinion  that  those  who  expect  a 
prompt  suppression  by  the  commission  of  all 
the  inequitaole  practices  charged  against  the 
railroads  will  be  at  least  partiaUy  disappointed. 
The  Commission,  with  the  best  intentions  no 
doubt,  will  render  decisions  that  will  soon  at- 
tain the  dignity  of  precedents,  and  in  the  course 


s 


of  time,  and  probably  a  very  short  time,  there 
will  be  formulated  a  8}r8tem  of  carrier  law  quite 
at  variance  with  the  views  of  the  promoters  of 
the  interstate  commerce  act  Great  corpora- 
tions are  formidable  adyersaries  in  a  fenced 
field  of  law,  and  usually  emerge  from  a  contest 
with  individuals  flushed  with  triumph,  crowned 
with  the  palm  and  laden  with  the  substantial 
spoils  of  victory. 

The  formation  of  a  system  of  law  by  judicial 
construction  is  a  process  quite  familiar  to  moet 
of  our  readers.  The  law  of  **  negligence  "  and 
"contributory  negligence"  is  a  striking  ex- 
ample of  such  creation.  One  Court  adopts  and 
refines  upon  the  ruling  of  another,  making  new 
distinctions  and  adding  further  conditions,  and 
a  third  follows  in  the  same  line.  All  these 
changes  tend  in  the  same  direction,  and  a  slight 
examination  of  the  multitudinous  actions  for 
personal  injuries  occasioned  by  negligence,  in 
the  current  reports  of  the  day,  will  satisfy  any 
one  that,  in  ninety-nine  out  of  a  hundred  of 
those  cases,  the  judgment  is  rendered  against 
the  plaintiffs  on  the  ground  of  their  own  con- 
tributory negligence,  or  that  of  their  intestates; 
and  fbrther,  that  in  ninety-nine  of  a  hundred  of 
the  cases  so  decided^  the  victorious  defendants 
are  railroad  companies  or  other  corporations. 

We  do  not,  of  course,  propose  to  prophecy, 
but  would  not  be  in  the  least  surprised  if  the 
Interstate  Commerce  Commission  snould,  in  this 
respect,  follow  in  the  footsteps  of  other  courts, 
and  ultimately  formulate  a  system  of  rulings  as 
favorable  to  aggregated  capital  as  those  to 
which  we  have  adverted.  Whenever  the  dis- 
cretion intrusted  to  a  court  is  wide,  the  chances 
of  its  abuse  are  multiplied,  and.  besides,  a  court 
never  adheres  so  rigidly  to  tne  maxim,  8tare 
decisis,  as  when  the  decision  in  question  is  its 
own. 

These,  however,  are  first  impressions  and 
mere  surmises,  and  we  are  not  at  all  willing  to 
be  concluded  by  them.  The  interstate  com- 
merce law  was  enacted  to  do  even-handed  jus- 
tice^ and  to  curb,  not  to  license,  undue  exactions 
by  the  great  carrier  corporations,  and  it  would 
be  a  matter  for  serious  regret  if  for  any  reason 
it  should  fail  to  accomplish  its  purpose. 


Notes. 

Under  a  statute  providing  that  "  a  man  with 
another  man's  wife,  or  a  woman  with  another 
woman's  husband,  found  in  bed  together,  under 
circumstances  affording  presumption  of  an  il- 
licit intention,  shall  each  be  punished,"  etc.,  an 
indictment  charging  that  the  respondent  "being 
then  and  there  a  man,"  was  found  in  bed  with 
another  man's  wife,  **  under  circumstauces  af- 
fording presumption  of  an  illicit  and  felonious 
intention,"  is  bad  for  lack  of  aUe^tion  as  to 
what  the  "illicit  intention"  waa  The  rule  as 
to  when  it  is  sufficient  to  charge  an  offense  in 
the  words  of  the  statute  was  stated  in  State  vs. 
Higgins,  53  Vt,  191,  beine  quoted  from  Mr.  Pom- 
eroy,  and  was  thus:  "  Whether  an  indictment  in 
the  words  of  a  statute  is  sufficient  or  not  de- 
pends on  the  manner  of  stating  the  offense  in 
the  statute;  if  every  fact  necessary  to  consti- 
tute the  offense  is  charged,  or  necessarily  im- 
plied by  following  the  language  of  the  statute, 
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the  indictment  in  the  words  of  the  statute  is  un- 
doubtedly sufficient ;  otherwise  not."  That  rule 
in  substance  has  always  been  the  test  applied  to 
indictments  in  this  State.    Under  it  this  indict- 
ment is  insufficient    The  **  illicit,"  as  its  deri- 
vation indicates,  means  that  which  is  unlawful 
or  forbidden  by  the  law.     Bouv.  Law  Diet. ; 
Webst.  Diet    It  is  not  claimed  that  every  illicit 
intention  would  warrant  a  conviction  under 
this  statute.    It  must  be  a  particular  lawful  in- 
tention.   Therefore,  as  the  indictment  stands, 
all  the  allegations  might  be  true,  and  the  res- 
pondent be  not  guilty.     The  illicit  intention 
might  have  been  to  steal,  bum  or  murder,  as 
well  as  to  have  unlawful  sexual  connection.  Vt. 
Sup.  Ct,  Feb.  -24, 1888.  State  vs.  Miller.  Opinion 
by  Voazey,  J. — Albany  Law  JournaL    [There  is 
a  refreshing  interest  in  this  paragraph.    To  go 
back  to  the  very  beginning,  the  statutory  pro- 
vision as  to  the  evidence  which  is  to  infer  guilt 
of  conjugal  infidelity  is  peculiar.    The  accused 
must  have  been  found  "in  bed"  together.    The 
law  takes  no  cognizance  of  the  offense  unless  it 
be  committed  "in  bed."    Then  to  most  minds 
it  would  have  appeared  that  the  mere  fact  of  a 
man's  being  found  in  bed  with  his  neighbor's 
wife  was  sufficient  to  "  afford  presumption  of  an 
illicit  intention."    But  not  so  apparently  in  the 
eyes  of  the  framer  of  the  statute.    There  must 
be  other  "  circumstances  "  concurring  with  the 
common  couch  ere  guilt  can  be  inferred.  Again 
turning  to  the  indictment,  there  is  a  novelty  in 
the  description  of  the  accused  as  having  on  the 
occasion  of  the  offense  "  been  then  and  there  a 
man."    In  the  view  of  the  prosecutor  no  doubt 
the  accused  might  at  some  other  place  or  at 
some  other  time  have  been  a  woman,  but  that 
is  of  no  moment,  seeing  that  at  the  place  and 
time  of  the  alleged  offense  he  was  "then  and 
there  a  man."    The  decision  itself  would  seem 
to  suggest  that  even  in  the  new  world  the  re- 
cent changes  in  the  criminal  procedure  in  Scot- 
land would  appear  revolutionary.  But  the  most 
interesting  suggestipns  of  all  are  those  con- 
veyed in  the  last  two  sentences  of  the  report : 
"As  the  indictment  stands,  all  the  allegations 
might  be  true,  and  the  respondent  not  guilty. 
The  illicit  intention  might  have  been  to  steal, 
bum  or  murder,  as  well  as  to  have  unlawful  sex- 
ual connection."    Now  going  to  bed  with  one's 
neighbor's  wife  has  always  been  deemed  of  itself 
to  infer  a  henious  offense,  but  hitherto  one  had 
no  idea  of  the  vast  possibilities  of  crime  which 
such  conduct  opened  up.  We  presume  from  the 
context  that  stealing,  burning  and  murdering 
are  cited  merely  as  examples  ex  gregcj  and  that 
the  illicit  intention  inferred  by  this  conduct 
might  have  been  any  offense  known  to  the  crim- 
inal law.    In  this  view  a  charge  taking  the  form 
of  our  old  indictments  mic^ht  run  somewhat  as 
follows:   "Whereas  by  ttie  laws  of  this  and 
every  well-governed  realm  an  attempt  to  com- 
mit willftil  fire-raising  is  a  henious  crime,  and 
severely  punishable,  yet  true  it  is  and  of  verity, 
that  you  the  said  John  Smith  are  guilty  of  the 
said  crime,  actor  or  art  or  part,  in  so  far  as  on 
or  about  the  10th  day  of  August  last,  in  the 
house  number  247  High  Street,  at  present  occu- 
pied by  William  Brown,  tailor,  you  the  said 
John  Smith  did  go  to  bed  with  Jessie  Spence  or 
Brown,  wife  of  the  said  William  Brown,  and 
this  you  did  with  the  intention  of  committing 


willful  fire-raising."  There  is  here  a  valuable 
suggestion  for  the  defense  in  actions  of  divorce. 
Hitherto  it  has  been  deemed  sufficient  to  prove 
that  A  slept  with  B's  wife,  and  there  remained 
no  other  possible  defenses  save  lenocinium  and 
condonation.  But  all  this  will  be  changed  if  we 
adopt  the  American  suggestion.  It  will  be  pru- 
dent however  for  the  defender  to  choose  some 
comparatively  venal  offense  as  a  cloak  for  the 
conjugal  misconduct.  Thus  in  answer  to  an  ar- 
ticle in  the  condescendence  for  the  pursuer 
libelling  an  act  of  adultery,  we  might  have : 
"Answer  for  the  co-defender— Admitted  that 
the  co-defender  slept  with  the  defender  or  the 
occasion  libelled.      Quoad  ultra  denied.     Ex- 

Slained  that  co-defender  went  to  bed  with  the 
efender  with  the  intention  of  night  poach- 
ing."]—JbzimaZ  of  Jurisprudence  and  Scottish 
Law  Magazine, 


Two  Gkx>d  Stories  of  Congressman  Petti- 
grew. 

I  heard  two  good  stories  to-day  of  Pettigrew, 
of  South  Carolina,  the  great  lawyer  and  Ihiion- 
ist,  which  I  had  never  heard  before.  He  was 
practicing  at  one  time  before  a  judge  who  was 
a  Presbyterian  of  the  straightest  sect  and  a  very 
hard  working  officer.  It  came  to  be  Maundy 
Thursday,  and  Pettigrew  and  the  Episcopalians 
and  Roman  Catholics  thought  thev  would  like  an 
adjournment  of  Court  over  Gooa  Friday.  Pet- 
tigrew was  selected  to  make  the  motion.  "Your 
honor,"  he  said,  I  desire  to  move  that  the  Court 
adjourn  over  to-morrow."  "Why  should  the 
Court  adjourn  over  to-morrow,  when  the  docket 
is  so  crowded?"  asked  the  judge.  "Because, 
said  Pettigrew,  "to-morrow  is  Grood  Friday,  and 
some  of  us  would  like  to  go  to  church."  "Wo," 
said  the  judge  decidedljr,  after  a  moment's 
thought,  "the  Court  will  sit  to-morrow  as 
usual."  "Very  well,  your  honor,"  replied  Pet- 
tigrewj  adding,  as  he  turned  away,  "I  know 
there  is  a  precedent,  for  Pontius  Pilate  held 
Court  on  the  first  Good  Friday." 

The  same  judge  was  a  great  stickler  for  eti- 
quettCj  and  when,  one  hot  July  day,  Pettigrew 
came  into  the  court  room  in  a  black  coat  and 
yellow  nankeen  trousers  the  judge  took  him 
sternly  to  task,  asking  him  whether  he  did  not 
know  that  the  rules  of  that  Court  required  its 
counsellors  to  appear  in  "black  coat  and  trous- 
ers." "  Well,  your  honor,"  said  Pettigrew,  inno- 
cently, "I  submit  that  I  am  within  the  rule,  for  I 
have  on  a  black  coat  and  trousers."  But  they're 
not  black  trousers,"  insisted  the  judge,  "black 
coat  and  trousers  mean  that  both  shall  oe  black." 
"  Then,"  said  Pettigrew,  "I  call  your  honor's  at- 
tention to  the  fact  that  the  sheriff  of  this  Court 
is  in  contempt  of  its  rule,  for  they  require  him  to 
attend  upon  its  sessions  in  a  cocked  hat  and 
sword,  and  while  his  hat  seems  to  be  cocked  his 
sword  certainly  is  not."  The  judge  said  no 
more  about  the  tTOViaera.—Philaaelphia  Record. 


Where  attorney  for  plaintiff  received  from  de- 
fendant, payment  of  judgment,  there  is  no  priv- 
ity between  him  and  defendant  to  support  cw- 
sumpsit  for  money  so  paid.  Green  t».  Brengle, 
Sup.  Ot  App.  Va.,  May  10,  1888. 
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£egal  Notice0. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Cohirabia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  James  C.  McCuire, 
late  of  the  District  of  Columbia,  deceased.  * 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  %vith  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  6th  day  of  September 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  our  hands  this  5th  day  of  September,  1888. 
FREDRICK  B.  McOUIRE, 
JOSEPH  D.  McUUIRE, 

Executors. 
38    No.  3204.    Ad.  D.  14.    Geo.  E.  Hamilton.  Proctor. 


Cegal  Noticeo. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Elizabeth  MacLeod, 
late  of  the  District  of  Ck)limibia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  14th  day  of  September 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  our  hands  this  14th  day  of  September,  1888. 
NORMAN  8.  BE8TOR, 
ORSON  H.  BESTOR, 
88    No.  8187.    Ad.  D.  14.    Executors. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

September  14th,  1888. 

In  the  matter  of-  the  Estate  of  Henry  E.  Scott,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased has  this  day  been  made  by  Albert  F.  Fox  and  Noble 
D.  Lamer,  Executors,  by  the  will  appointed. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  12th  day  of  October  next  at  11  o'clock 
a.  m.,  to  show  canse  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  cop^  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rbportkr  and 
Evening  Star  previous  to  the  said  day. 

By  the  Court.  W.  8.  COX,  Justice,  Ac. 

»)    Test:  pORSEY  CLAQETT,  Register  of  WiUs^ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

September  17th,  1888. 

In  the  case  of  James  M.  Green,  Administrator  of  James 

Ward,  deceased,  the  Administrator  aforesaid  has,  with  the  ap- 

Sroval  of  the  Court,  appointed  Friday,  the  12th  day  of  Octo- 
er,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pavment  and  dis- 
tribution, under  the  Coiul's  direction  and  control,  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in  per- 
son or  oy  agent  or  attorney  duly  authorized,  with  their  claims 
against  the  estate  properly  vouched ;  otherwise  the  Admin- 
istrator will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  m  tne  Wasuinuton  Law  Rbportbr  previous  to 
the  said  day. 

Test :                     DORSEY  CLAGETT,  Register  of  Willa. 
M    No.  2836.    Ad.  D.  13.    E.  S.McCalmont,  Proctor^ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  14th  day  of  September,  1888. 
Elizabeth  Latham  ) 

v».  {No.  11282.    Eq.  Docket  28. 

James  Latham.  ) 
On  motion  of  the  plaintiff,  bv  Mr.  Lemuel  Fugitt,  her  so- 
licitor, it  is  ordered  tnat  the  defendant  cause  his  appearance 
to  be  entered  herein  on  or  before  the  first  rule-day  occurring 
forty  days  after  this  day;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  or  default. 

The  object  of  this  suit  is  for  an  absolute  divorce  on  the 
ground  of  desertion. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  successive  weeks  in  the  Washington  Law  Reporter 
and  The  Weekly  Star  newspaper,  printed  in  Washington. 
By  the  Court.       .  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Mbios,  Clerk,  Ac. 

88  By  M.  A.  Clancy.  Ass't  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  f^om  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personaJ  estate  of  Eliza  A.  Offutt,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  September 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  12th  day  of  September,  1888. 
R.  P.  JACKSON,  Ex»r,  3250  M  st.  n.  w. 
38    No.  8167.    Ad.  D.  14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  17th  day  of  September,  1888. 
Christopher  C.  McKenney  et  al. ) 

VB.  V  No.  11224.    Eq.  Docket  28. 

Robert  V.  McKenney  et  al.  I 
On  motion  of  the  plaintiffs,  by  Messrs.  E.  A.  Newman  and 
J.  J.  Johnson,  their  solicitors,  it  id  ordered  that  the  defend- 
ants, Frederick  E.  Albright,  Robert  F.  Bopp,  Laura  Bopp  and 
George  E.  Bopp,  cause  their  appearance  to  be  entered  herein 
on  or  before  the  first  rule-day  occurring  forty  days  after  this 
day:  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default. 

The  object  of  this  suit  is  for  partition  or  sale  of  parts  of 
certain  lots  and  premises  in  squares  978  and  1001,  in  the  City 
of  Washington  and  District  of  Columbia,  and  distribution. 
By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Mbios,  Clerk.  &c. 

88  By  M.  A.  Clancy,  A8s»t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  buaineas. 
September  18th,  1888. 

In  the  matter  of  the  Estate  of  James  M.  Reynolds,  late  of 
Adams  Co.^  Miss.,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased,  has  this  day  been  made  by  John  R.  Rey- 
nolds, of  Dayton,  Ohio. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  5th  day  of  October  next,  at  11  o'clock 
i  a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
Estate  of  the  said  deceased,  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rbportkb  previous 
to  the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

38  Test:  DORSEY  CLAGETT,  Register  of  WUls. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

September  13,  A.  D.  1888. 

Louise  F.  Sauter  ) 

V8.  >No.  11277.    Equity. 

William  W.  Sauter.) 
On  motion  of  the  plaintifiT,  by  Mr.  Oscar  Nauck.  her  so- 
licitor, it  is  ordered  that  the  defendant,  William  W.  Sauter, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  successive  weeks  before  said  day. 

The  object  of  this  suit  is  for  a  divorce  because  of  desertion 
and  abandonment  and  non-eupport. 

W.  8.  COX,  J. 
A  true  copy.    Test:  R.  J.  Mbios,  Clerk. 

38  By  H.  W.  Hodges,  Ass*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
In  Special  Term  for  Orphans'  Court  Business. 
In  the  matter  of  the  Guardianship  of) 

Horton  C,  Gertrude  A.  and  Robert  H.  > 

Ryan,  infants.  ) 

Job  Barnard,  the  guardian  of  said  infiuits,  having  reported 
a  sale  of  lot  31  of  R.  H.  Ryan's  subdivision  of  original  lot  19, 
In  square  693,  in  Washington  City,  for  $5,200. 

It  IS,  this  17th  day  of  September,  1888,  ordered  that  the  said 
sale  be  finally  ratified  and  confirmed  on  Fridav,  the  6th  day 
of  October,  1888,  unless  cause  to  the  contrary  be  shown  be- 
fore that  day. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Rkportbb  for  two  weeics  prior  thereto. 

W.  S.  COX,  J, 

A  true  copy.    Test:  DORSEY  CLAGETT, 

S  Register  of  Wills  D.  a 


No.  182. 
Guardianships. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  12th  day  of  September,  1888. 

Mary  M.  A.  Gibson  ) 

tw.  V  No.  11240.    Docket  28. 

Horatio  O.Schistler.  J 

On  motion  of  the  plaintiff;  by  Mr.  F.  P.  B.  Sands,  her  so- 
licitor, it  is  ordered  that  the  defendant,  Horatio  G.  Scliissler, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  role-day  occurring  forty  dasrs  after  this  day;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  secure  perfect  title  to  lot  5  in 
Wm.  M.  and  W.  W.  Corcoran's  subdivision  of  parts  of  tract 
now  called  Washington  Heights,  in  the  District  aforesaid. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  consecutive  weeks  prior  to  said  rule-day  in  the  Wash- 
IN OTON  Law  Rbpobtbb  and  the  Daily  Critic. 

By  the  Court.  W.  S.  COX,  Justice.  Ac. 

True  copy.    Test :  B.  J.  Mbios,  Clerk,  &c. 

87  By  M.  A.  Clancy,  Ass't  Clerk. 

~i^N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  12th  day  of  September,  1888. 
William  Bresnahan      ) 

vs.  \  No.  11268.    Docket. 

Margarot  O'Conneil  et  al. ) 
On  motion  of  the  plaintiff,  by  Messrs.  Edwards  A  Barn- 
ard, his  solicitors,  it  is  ordered  that  the  defendants,  Sarah 
Mcnenryand  John  Small,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  davs 
after  this  dAy;  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  deftinlt. 

The  object  of  this  suit  is  to  perfect  the  title  to  part  of  lots 
numbered  11  and  12,  in  square  numbered  558,  in  Washing- 
ton City,  D.IC.  and  to  sell  the  same  for  the  purposs  of  par- 
tition. By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mbios,  Clerk,  &c. 

87  By  M.  A.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  15th  day  of  September,  1888. 
Alice  Clementine  Hail, 


tcqal  Notices. 


Petitioner. 

James  Richard  Hail, 

Respondent. 


No.  11214.    Eq.  Docket  28. 


On  motion  of  the  petitioner,  by  Edwards  &  Barnard,  her 
solicitors,  it  is  ordered  that  the  defendant,  James  Richard 
Hall,  cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  |>av8  after  this  dav;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  procure  a  divorce  from  the 
bond  of  marriage  between  the  above  named  parties,  on  the 
grounds  of  the  willful  desertion  and  abandonment  of  the 
said  petitioner  by  the  respondent  for  the  fhll  and  uninter- 
rupted period  or  space  of  two  years,  and  for  adultery  com- 
mitted by  the  respondent  during  his  marriage  with  the 
petitioner. 

By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test:  ~    -   --  .    - 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  firom  the  Supreme  Court  of  the  District  of 
Columbia,  holdinsr  a  Special  Term  for  Orphans*  Court  buai- 
nees.  Letters  Testamentary  on  the  personal  estate  of  Almira 
W.  Powell,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  13th  day  of  September 
next:  they  may  otherwise  by  law  be  excluded  firom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  September,  1888. 
GEO.  W.  BROWN,  Ex\,  1437  Pa.  ave. 
89    No.  3159.    Ad.  D.  14.    Henry  Wise  Garnett,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  for  Orphans*  Court  Business. 
September  21st,  1888. 

In  the  case  of  Thomas  Wilson,  Administrator  c.  t.  a.  of 
Charles  Rau.  deceased,  the  Administrator  c.  t.  a.  afore- 
said has,  with  the  approval  of  the  Court,  appointed  Fri- 
day, the  19th  day  or  October.  A.  D.  1888,  at  11  o'clock  a. 
m.,  for  making  payment  and  distribution  imder  the  Cotu:t*s 
direction  and  control:  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
due are  hereby  notified  to  attend,  in  person  or  by  agent  or 
attorney  duly  authorized,  with  their  claims  against  the  estate 
-properly  vouched ;  otherwise  the  Administrator  c.  t.  a.  will 
take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Xaw  Rbpobtbr  previous 
to  the  said  day. 

Test :  DORSET  CLAGBTT,  Register  of  Wills, 

38  No.  2800. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  2l8t  day  of  September,  1888. 
JuHa  Ann  Powell ) 

vs.  >  No.  11246.    Eq.  Docket  28. 

Wiiiiam  Powell.  ) 

On  motion  of  the  complainant,  by  Mr.  R.  S.  Smith,  her 
solicitor,  it  is  ordered  that  the  aefendant,  William  Powell, 
cause  hiB  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day^  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  dissolve  the  marital  relations 

existing  octween  the  parties  hereto,  and  fiirther,  that  the 

I  said  plaintifi'*8  children  maybe  declared  legitimate  under 

;  the  statute  in  such  case  made  and  provided.    The  grounds 

for  said  dissolution  of  the  bond  of  matrimony  are  bigamy, 

I  cruelty,  adultery  and  desertion. 

By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Mbios,  Clerk,  &c. 

39  By  H.  W.  Hodobs,  Ass't  Clerk. 


R.  J.  Meios,  Clerk,  Ac. 
By  M.  A.  CuiNCY,  Asa*t  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  fbr  Orphans'  Court  business, 
Letters  Testamentary  on  thp  personal  estate  of  Jeremiali  D. 
DInneen,  late  of  the  District  of^Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  tne  l5th  dav  of  Septeml>er 
next ;  they  may  otherwise  by  law  be  excluded  f^om  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  15th  day  of  September,  1888. 
KATE  A.  DINNEEN,  Ex'x,  719  21st  St.  n.  w. 
89    No.  8206.    Ad.  D.  14.    Dan'l  E.  Cahill,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Colimibia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Daniel  E. 
Somes,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  tne  18th  day  of  September 
next ;  they  may  otherwise  by  law  be  excluded  f^m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  September,  1888. 

F.  C.  SOMES,  Adm'r,  614  P  st.  n.  w. 
9    No.  3088.    Ad.  D.  14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

On  the  22d  day  of  September,  1888. 

William  C.  Cox  ) 

vs.  VNo.  112M.    Eq.  Docket  28. 

Elizabeth  R.  Cox. ) 
On  motion  of  the  plaintiff,  by  Mr.  Dan  A.  Qrosvenor,  his 
solicitor,  it  is  ordered  that  the  defendant,  Mrs.  Elizabeth  R. 
Cox,  cause  her  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day:  other- 
wise the  case  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  that  the  complainant,  Wm.  C. 
Cox,  be  granted  a  divorce  a  vinculo  nuUrimonU  fh>m  said  de- 
fendant. 
By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Meigs,  Clerk.  &c 

89  By  M.  A.  Clancy,  AssH  Clerk. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fVom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  ot  Town- 
send  Turner,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  21st  day  of  Septeml>er 
next;  they  may  otherwise  by  law  be  excluded  f^m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  21st  day  of  September,  1888. 
J.  C.  ERGOOD,  Adm'r,  lr816  11th  st.  n.  w. 
Store :  LoiUsana  ave.  n.  w. 
89    No.  3216.    Ad.  D.  14.    Wm.  B.  Lord,  Proctor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
September  2l8t,  1888 

In  the  case  of  Edward  M.  Mix,  Administrator  of  Alice  W. 
Mix.  deceased,  the  Administrator  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  19th  day  of 
October,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment 
and  distribution  under  the  Court's  direction  and  con- 
trol; when  and  where  all  creditors  aul  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  i  <  -i<iuc  are  hereby  noti- 
fied to  attend  in  person  or  by  ag(  tit  or  attorney  duly 
authorized,  with  their  claims  againsi  the  estate  proiKsrly 
vouched;  otherwise  the  Executor  will  take  the  benefit  of 
the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test :  DOR8EY*  CLAGETT.  Register  of  WiUs. 

89    No.  2842.    Ad.  D.  13.    Edwards  &  Barnard,  Proctors. 


£egal  91ank6. 


PE  LAW  REPORTER  CO.  be^  to  an. 
nounce  to  the  profession  that  the  fol- 
lowing of  its  series  of  leg'al  forms  are  no'w 
complete  and  can  be  obtained  at  the  office 
of  the  Company,  603  E  Street: 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 

The  21st  day  of  September,  1888. 
Eustace  E.  O'Brien ) 

V9.  V  No.  11290.    In  Eq.  Docket .28. 

Lucy  M.  O'Brien.    ) 

On  motion  of  the  plaintiff,  by  Mr.  J.  G.  Bigelow,  his  so-^ 
licitor,  it  is  ordered  that  the  defendant,  Lucy  M.  O'Brien, 
cause  her  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day:  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  procure  a  divorce  from  the 
bond  of  marriage  with  the  defendant  on  the  ground  of  will- 
fUl  desertion  for  the  uninterrupted  period  of  more  than  two 
years  prior  to  the  time  of  filing  the  bill  of  complaint  herein. 

By  the  Court.  W.  S.  COX,  Justice,  &c. 

True  copy.    Test:  R.  J.  Meiqs,  Clerk,  &c. 

89  By  H.  W.  Hodoes,  Ass't  Clerk. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtamed  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  c.  t.  a.  on  the  personal  estate  of 
Robert  C.  Hewett,  late  of  the  District  of  Columbia,  deceased.' 
All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  2l8t  day  of  September 
next;    they   ma^  otherwise    by  law  be  excluded  from  all 
benefit  of  the  said  estate. 
Given  under  our  hands  this  21st  day  of  September.  1888. 
RACHEL  M.  HEWETT, 
WALTER  F.  HEWEIT, 
EDWIN  B.  HAY, 

Administrators  c.  t.  a. 
39    No.  3210.    Ad.  D.  14. 


Tttlb  op  Blank. 


Deed  in  Fee,  ....... 

Deed  of  Trust, 

Quit  Claim  Deed, 

Trustee's  Deed, 

Court  Trustee's  Deed,   .    .    . 

Receipt, 

Rent  Receipt, 

Promissory  Note. 

Deed  of  Trust  Note, .... 

Declaration :  Common  Counts, 

**  General,     .    .     . 

Stock  Transfer, 

Acknowledgment :  With  Wife, 

Clerics  Certificate^ 
Acknowledgment :  Single, 

Clerk's  Certificate, 

Acknowledgment :  With  Wife, 

'*  Single, .    . 

Notice  of  Trial, 

Note  of  Issue, 

Release:  Short  Form,  .  .  . 
Undertaking  for  App.  to  G.  T. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  25th  day  of  September,  1888 
Annalanah  Boice  ) 

vs.  ^  No.  11299.    Eq.  Docket  28. 

Jno.W.  Boice.    ) 
On  motion  of  the  plaintiff,  by  Mr.  E.  B.  Hay,  her  so- 
licitor, it  is  ordered  that  the  defendant,  Jno.  W.  Boice,  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  days  after  this  day ;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 
The  object  of  this  suit  is  divorce;  cause,  desertion. 
By  the  Court.  W.  S.  COX,  Justice,  &c. 

True  copy.    Test:  R.  J.  Meigs,  Clerk,  &c. 

39  By  M.  A.  Clancy,  Ass't  Clerk. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Edwin  P.  Howland, 
late  of  the  District  of  Columbia,  decease. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2l8t  day  ot  September 
next ;  they  may  otherwise  by  law  be  excluded  fVom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  21st  day  of  September,  1888. 
VIRGINIA  F.  HOWLAND,  Adm'x,  211  4U  st.  n.  w. 
39    H.  B.  Monitor,  Proctor. 


These  Forms  are  examined  and  p&ssed  on  by  a  committee  of 
leadinfc  members  of  the  Bar,  are  handsomely  printed  on  Crane  Bros. 
Linen  Paper,  with  red  marginal  lines,  are  of  uniform  legal  sizes,  and 
on  the  whule  constitute  the  Unest  set  of  legal  forms  ever  issued  in 
the  District.  Many  other  forms  are  in  course  of  production,  it  being 
the  intention  of  the  Company  to  publish  a  complete  set  of  law  blanks. 


The  Law  Reporter  Co.'s 
BOOKjSpIJOB 

Printing  Dep't 

is  complete   in  every   particular   for  the 

prompt  and.  correct  flUinsr  Of  orders 

for  all  kinds  of  Prlntincr  at 

reasonable   rates. 


ENGRAVING 

on  Copper  and  Steel  executed  in  the  beet 
style  of  the  art. 


POSTAL    AND    TELEPHONE 
Orders  receive  attention   at  once.     Esti- 
mates  cheerfully   furnished. 


W.  F.  ROBERTS,  Supt., 
Telephone  249-6.  603  E  STREET. 
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^ttomese  at  Cato. 

WASHINGTON,  D.  0. 

A  BERT,  WILLIAM  STONE, 
A                                                                 408  Fifth  St.  n. 

w. 

|>ELL,  W. 

PEIRCE, 
Counael  in  Patent  OauseM 

625  F  St.  n. 

w. 

•OLAIR,  JOHN  S., 

1420  F  St.  n. 

w. 

T\UMONT, 

N., 

629  F  St.  n. 

w. 

T^DWABDS  A  BARNARD, 
VTACKEY,  FRANKLIN  H., 


600  5th  St.  n.  w. 


605  D  St.  n.  w. 


S 


AVILLE,  JAMES  H., 


1419  F  St.  n.  w. 


CALIFORNIA. 


MoCALUSTER,  WARD,  Jr., 
430  Bipntgomery  St.,  San  FranciBCO. 


D 


COLORADO. 


UNN,  GEORGE, 


Denver. 


GEORGIA. 


HARBKON  &  GILBERT. 
Gate  City  Bank  Building,  Atlanta. 


KANSAS. 
T\OUGLASS,  GEORGE  L., 


Wichita, 


MINNESOTA. 
TTEATH,  HARTWELL  P., 


St.  Paul. 


NEBRASKA, 
i'^FFUTT,  CHARLES, 


Paxton  Building,  Omaha. 


W 


ING,  GEORGE  C. 


OHIO. 
89  Euclid  Ave.,  Room  8,  Cleveland. 


JOHN    H.    YOORHEKS^ 

ATTORNEY    AT    LA'W, 
Solicitor  of  Patents  and  Counsel  in  Patent  Cases. 
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Engl  i  ah  La^w  Reforms  and  Elective  Judges. 

From  the  New  Jersey  Law  Journal  we  take 
the  following:  When  the  English  set  about  re- 
forming ancient  anomalies,  they  make  short 
work  of  it,  and  the  fact  that  a  thing  has  existed 
for  several  centuries  is  no  objection  to  their  le^al 
system.  It  is  true  the}^  are  not  embarrassed 
with  a  written  constitution,  and  they  can  do  in 
a  few  hours  in  parliament  what  we  can  only  do 
after  two  years'  delay  and  through  two  legisla- 
tures and  a  vote  of  the  people.  It  may  be  bet- 
ter on  the  whole  that  we  must  go  slowly  than 
that  the  legislature  should  have  power  to  change 
the  judicial  system  in  a  day,  but  the  fact  that 
we  must  go  slowly  is  no  reason  why  we  should 
not  begin.  *  *  *  The  particular  reform 
lately  accomplished  in  England,  which  suggested 
these  remarks,  was  not  an  important  one,  but  it 
is  remarkable  on  account  of  the  antiquity  of  the 
institution,  which  was  abolished  in  an  hour,  and 
it  is  interesting  because  it  shows  the  strong  feel- 
ing in  Englandin  favor  of  an  appointive  judiciary 
rather  than  a  judiciary  elected  "by  a  common 
council  or  corporation.  An  election  of  judges 
by  the  people  is  unheard  of  there.  The  Com- 
mon Sergeant  and  the  Recorder  of  the  Cit^r  of 
London  nave  been  elected  by  the  corporation 
for  several  centuries  past 

It  has  now  been  abolished  after  a  debate  in  the 
House  of  Commons  of  less  than  an  hour.  On 
July  13  a  motion  was  made  during  the  discus- 
sion of  the  London  clauses  of  the  local  govern- 
ment bill,  that  ''from  and  after  the  appointed 
day  the  rights  claimed  by  the  Court  of  Alder- 
men and  the  Court  of  Common  Council  to  ap- 
point to  the  offices  of  Recorder,  Common  Ser- 
geant and  Judge  of  the  City  of  London  shall 
cease,  and  that  In  any  future  vacancy  the  Crown 
shall  appoint  a  duly  qualifled  barrister."  The 
proposal  was  energetically  supported  fipom  both 
sides  of  the  Houses,  and  the  Ministry  only  ob- 
jected that  it  was  not  within  the  scope  of  the 
bill,  but  after  a  short  discussion  they  yielded 
and  the  motion  was  adopted.  The  Daily  Tele- 
ffrapfu  speaking  of  this  sudden  end  of  a  privilege 
coeval  with  the  charter  of  London,  said  on 
July  14: 

**So  long  a  life  thus  brought  to  an  end,  which 
is  in  such  startling  contrast  with  the  dignity  of 
its  beginning,  may  well  stir  an  emotion  of  pity 
even  in  the  breast  of  the  sternest  municipal  re- 
former. Any  man,  indeed,  must  be  utterly  dead 
to  the  softening  influences  of  hoar  antiquity 
who  can  view  it  absolutelv  unmoved.  At  the 
same  time,  and  while  condoling  with  the  City 
Fathers  on  the  extinction  of  this  ancient  firan- 
ehise  of  theirs,  we  must  candidly  admit  that 
there  was  nothing  venerable  about  it  but  its 
age.    For  many  generations  past  the  power  of 


electing  judges  has  been  not  only  an  anachron- 
ism but  an  anomaly  of  the  most  questionable 
order  in  English  institutions.  That  there  was 
a  time  when  it  wes  otherwise  it  would  be  unfoir 
and  unhistorical  to  deny.  La  the  days  when  no 
judge  was  independent,  in  our  modem  sense  of 
the  word,  the  now  abolished  franchise  and  others 
of  like  character  occupied  an  exactly  opposite 
position  to  that  which  they  now  hold.  Instead 
of  being  a  defect  in  a  good  system  of  judicature, 
it  was  a  corrective  of  a  bad  one.  So  long  as 
judges  appointed  by  the-Crown  were  removable 
at  the  royal  pleasure  it  was  a  ijositive  advant- 
age that  there  should  be  some  judicial  officers 
who  neither  owed  their  appointment  to  the  Sov- 
ereign nor  had  to  fear  displacement  by  a  mere 
act  of  his  will.  But  ever  since  the  judges  of  the 
Superior  Courts  ceased  to  hold  their  ofllces-*  dur- 
ing pleasure,'  and  acquired  their  present  right  to 
hold  them  'during  good  behavior'  the  munici- 
pally elected  judge  lost  his  sole  reason  of  exist- 
ence. No  longer  superior  to  them  in  security 
of  tenure,  his  inferiority  to  them  in  respect  of 
his  mode  of  appointment  become  more  and  more 
conspicuous.  He  was  the  sole  representative  of 
a  vicious  system  of  judicial  nomination,  which 
no  country  in  either  hemisphere  has  ever  adopted 
without  repenting  it.  An  elective  judiciary 
stands  conaemned  not  only,  as  lawyers  say,  by 
the  'reason  of  the  thing,'  but  by  actual  expe- 
rience of  its  working.  So  repugnant  has  the 
idea  become  to  English  sentiment  that  there  is 
felt  to  be  something  alniost  startling  in  the  ques- 
tion which  Sir  Henry  James  aptly  addressed  to 
the  Qovemment  last  night  What,  he  asked, 
would  be  said  *if  they  applied  the  principle 
which  prevailed  in  the  city  to  an  election  of 
judges  of  the  Superior  Courts?'  The  notion  is 
so  impossible  to  realize  that  we  despair  of  guess- 
ing *what  would  be  said'  in  such  circumstances. 
It  IS  certain,  however,  that  indignation  would 
be  a  word  inade(]^uate  to  express  the  national 
sentiment  Nothing  has  more  tended  to  insure 
that  high  respect  in  which  the  English  judges 
are  held  for  impartiality  and  independence  than 
the  fact  that  they  have  never  needed  to  court 
popular  suffrage,  or  even  to  pay  the  slightest 
heed  to  the  favor  of  any  man  or  body  of  men 
among  their  fellow  citizens.  And  seeing  that 
the  reputation  of  our  judges,  as  evidenced  in 
the  absolute  confidence  which  is  reposed  in  them 
by  the  people,  is  one  of  our  most  precious  pos- 
sessions, we  certainly  ought  to  take  every  op- 
portunity of  assimilating  the  tenure  of  all  judi- 
cial offices  in  the  country  to  that  of  the  judges 
of  the  high  court" 


1.  The  demand  by  an  insurance  company  fVom 
the  insured  of  two  assessments  after  the  company 
had  received  information  of  the  falsity  of  repre- 
sentations made  by  the  insured  in  the  applica- 
tion, operates  as  a  waiver  of  all  objection  on  that 
grouncL 

2.  Where  important  information  is  given  by. 
an  inquirer  to  a  clerk  of  an  insurance  company, 
to  whom  the  inquirer  was  referred  by  the  sec- 
retary of  the  company,  such  information  so 
given  operates  as  notice  to  the  company.    Fitz- 

S Braid  V8,  Hartford  etc.  Co.,  Supreme  Court  of 
onnecticut,  Jamiary  Term,  1888. 


Digitized  by 


Google 


650 


THE  WASHINGTON  LAW  REPORTER. 


Vol.  XVI 


SUPREME   COURT   OF  PENNSYLVANIA. 

THE  ROYAL  INSURANCE  CO.  tw.  BEATTY. 

Silence,  in  certain  cases,  giyes  assent,  and  thus  creates  a 
contract.  This,  however,  is  true  only  where  some  asser- 
tion is  made  by  the  other  party  to  which  no  answer  is 
Sriven,  under  circumstances  which  would  properly  warrant 
the  inference  that  compliance  was  intended. 

But  when  a  question  is  asked,  the  fbct  that  no  reply  Is  made 
has  no  such  effect.  It  is  evidence  either  that  the  question 
was  not  heard  or  that  the  person  addressed  did  not  intend 
to  comply  with  the  request.  Especially  is  this  the  case 
when,  if  a  compliance  was  intended,  the  request  would 
have  been  followed  by  an  actual  doing  of  the  thing  re- 
quested. 

One  who  asks  another  to  enter  into  a  certain  contract  and 
receives  no  answer  should  repeat  h!s  question  till  he  obtains 
one  or  becomes  satisfied  that  he  cannot  do  so.  lie  has  no 
right  to  assume  that  silence  means  that  the  request  is 
granted,  for  it  not  only  does  not,  under  such  circumstances 
(supposing  the  question  is  heard),  mean  assent,  but  is  very 
strong  proof  of  dissent. 

In  such  a  case  there  is  nothing  to  go  to  the  jury. 

Error  to  the  Court  of  Common  Pleas  No.  2,  of 
Philadelphia  County. 

Opinion  by  Green,-  J.         ^ 

We  find  ourselves  unable  to  discover  any  evi- 
dence of  a  contractual  relation  between  the 
parties  to  this  litigation.    The  contract  alleged 
to  exist  was  not  founded  upon  any  writing,  nor 
upon  any  words,  nor  upon  any  act  done  by  the 
defendant    It  was  founded  alone  upon  silence. 
While  it  must  be  conceded  that  circumstances 
may  exist  which  will  impose  a  contractual  obli- 
gation by  mere  silence,  yet  it  must  be  admitted 
that  such  circumstances  are  exceptional  in  their 
character,  and  of  extremely  rare  occurrence. 
We  have  not  been  ftimished  with  a  perfect  in- 
stance of  the  kind  by  the  counsel  on  either  side 
of  the  present  case.    Thos^  cited  for  defendant 
in  error  had  some  other  element  in  them  than 
mere  silence,  which  contributed  to  the  establish- 
ment of  the  relation.    But  in  any  point  of  view 
it  is  difficult  to  understand  how  a  legal  liability 
can  arise  out  of  mere  silence  of  the  party  sought 
to  be  affected,  unless  he  was  subject  to  a  duty  of  j 
speech,  which  was  neglected  to  the  harm  of  the 
other  party.    If  there  was  no  duty  of  speech,  | 
there  could  be  no  harmful  omission  arising  from 
mere  silence.    Take  the  present  case  as  an  illus- ; 
tration.    The  alleged  contract  was  a  contract  of 
fire  insurance.    The  plaintiff  held  two  policies 
against  the  defendant,  but  they  had  expired  be-  I 
fore  the  loss  occurred  and  had  hot  been  formally  \ 
renewed.  At  the  time  of  the  fire  the  plain  tiff  held  , 
no  policy  against  the  defendant:  but  he  claims 
that  the  de^ndant  agreed  to  continue  the  opera- ' 
tion  of  the  expired  policies  by  what  he  calls 
"  binding"  them.    How  does  he  prove  this?    He 
calls  a  clerk,  who  took  the  two  policies  in  question, 
along  with  other  policies  of  another  person,  to  i 
the  agent  of  the  defendant  to  have  them  re- 
newed, and  this  is  the  account  he  gives  of  what 
took  place:  **The  Royal  Company  had  some, 
policies  to  be  renewed  and  I  went  in  and  bound 
them.    Q.  State  what  was  said  and  done?    A.  1 1 
went  into  the  office  of  the  Royal  Companv  and  ' 
asked  them   to  bind  the  two  policies  of  Mr. 
Beatty  expiring  to-morrow.    The  Court.  Who  i 
were  thepolicies  for?    A.  For  Mr.  Beatty.    The 
Court:  That  is  your  name,  is  it  not?    A.  Yes,  j 


sir.  These  were  the  policies  in  question.  I 
bound  the  policies  of  Mr.  Priestly  up  to  the  first 
of  April.  There  was  nothing  more  said  about 
the  Beatty  policies  at  that  time.  The  Court: 
What  did  they  say  ?  A,  They  did  not  say  any- 
thing, but  I  supposed  that  they  went  to  their 
books  to  do  it.  They  commenced  to  talk  about 
the  night  privilege  and  that  was  the  only  sub- 
ject discussed.  In  his  farther  examination  he 
was  asked:  Q.  Did  you  say  anything  about 
those  policies  (Robert  Beattv's)  at  that  time? 
A.  No,  sir;  I  only  spoke  of  the  two  policies  for 
William  Beatty.  (^  What  did  you  say  about 
them?  A.  I  went  m  and  said:  *Mr.  Skinner, 
will  you  renew  the  Beatty  policies,  and  the 
night  privilege  for  Mr.  Priestly?'  And  that 
ended  it.  Q.  Were  the  other  companies  bound 
in  the  same  way  ?  A.  Yes,  sir ;  and  I  asked  the 
Royal  Company  to  bind  Mr.  Beatty."  The 
foregoing  is  the  whole  of  the  testimony  for  the 
plaintiff  as  to  what  was  actuUy  said  at  the  time 
when  it  is  alleged  the  policies  were  bound.  It 
will  be  perceived  that  all  that  the  witness  says 
is  that  he  asked  the  defendant's  agent  to  bind 
the  two  policies,  as  he  states  at  flrs^  or  to  renew 
them,  as  he  says  last.  He  received  no  answer ; 
nothing  was  said,  nor  was  anything  done.  How 
is  it  possible  to  make  a  con  tract  out  of  this?  It 
is  not  as  if  one  declares  or  states  a  fkct  in  the 
presence  of  another  and  the  other  is  silent.  If 
the  declaration  imposed  a  duty  of  speech  on 
peril  of  an  inference  from  silence,  the  fact  of 
silence  might  justify  the  inference  of  an  ad- 
mission of  the  truth  of  the  declared  fact  It 
would  then  be  only  a  question  of  hearing  which 
would  be  chiefly,  if  not  entirely,  for  the  Jury. 
But  here  the  utterance  was  a  question  and  not 
an  assertion,  and  there  was  no  answer  to  the 
question.  Instead  of  silence  being  evidence  of 
an  agreement  to  do  the  thing  requested,  it  is 
evidence^  either  that  the  question  was  not  heard, 
or  that  it  was  not  intended  to  comply  with  the 
request.  Especially  is  this  the  case  when,  if  a 
compliance  Was  intended,  the  reauest  would 
have  been  followed  by  an  actual  doing  of  the 
thing  requested.  But  this  was  not  done ;  bow, 
then,  can  it  be  said  it  was  agreed  to  be  done? 
There  is  literally  nothing  upon  which  to  base 
the  inference  of  an  agreement  upon  such  a  state 
of  facts.  Hence,  the  matter  is  for  the  Court 
and  not  for  the  jury,  for  if  there  may  not  be  an 
inference  of  the  controverted  fact  the  jury  must 
not  be  permitted  to  make  it. 

What  has  thus  far  been  said  relates  only  to 
the  effect  of  the  non-action  of  the  defenciant, 
either  in  responding  or  doing  the  thing  re- 
quested. There  remains  for  consideration  the 
effect  of  the  plaintiff's  non-action.  When  he 
asked  the  question  whether  defendant  would 
bind  or  renew  the  policies  and  obtained  no  an- 
swer, what  was  his  duty?  Undoubtedly  to  re- 
peat his  question  until  he  obtained  an  answer : 
for  his  request  was,  that  the  defendant  should 
make  a  contract  with  him,  and  the  defendant 
says  nothing.  Certainly  such  silence  is  not  an 
assent  in  any  sense.  Tiiere  should  be  some- 
thing done  or  else  something  said  before  it  is 
gossible  to  assume  ihat  a  contract  was  estab- 
shed.  There  being  nothing  done  and  nothing 
said,  there  is  no  footing  upon  which  an  infer- 
ence of  agreement  can  stand.  But  what  was  the 
position  of  the  plaintiff?    He  had  asked  the  de- 
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fendant  to  make  a  contract  with  him,  and  the 
defendant  had  not  agreed  to  do  so;  he  hs^d  not 
even  answered  the  question  whether  he  would 
do  so.  1?he  plaintiff  knew  he  had  obtained  no 
answer,  but  he  does  not  repeat  the  question ; 
he,  too,  is  silent  thereafter,  and  he  does  not  get 
the  thing  done  which  he  asks  to  be  done.  As- 
suredly it  was  his  duty  to  speak  again,  and  to 
take  further  action  if  he  really  intended  to  ob- 
tain the  defendant's  assent,  for  what  he  wanted 
was  something  affirmative  and  positive,  and 
without  it  he  has  no  status.  But  he  desists,  and 
does  and  says  nothing  Airther.  And  so  it  is  that 
the  whole  of  the  plaintiff's  case  is  an  unan- 
swered request  to  the  defendant  to  make  a  con- 
tract with  the  plaintiff,  and  no  farther  attempt 
by  the  plaintiff  to  obtain  an  answer,  and  no 
actual  contract  made.  Out  of  such  facts  it  is 
not  possible  to  make  a  legal  inference  of  a 
contract  The  other  fkcts  proved  and  offered 
to  be  proved,  but  rejected  improperly,  as  we 
think,  and  supposed  by  each  to  be  consist- 
ent with  his  theory,  tend  much  more  strongly 
in  favor  of  the  defendant's  theory  than  of  the 
plaintiff's.  .  It  is  not  necessary  to  discuss  them, 
since  the  other  views  we  have  expressed  are 
fatal  to  the  plaintiff's  claim. 

Nor  do  I  concede  that  if  defendant  heard 
plaintiff's  request  and  made  no  answer  an  in- 
ference of  assent  should  be  made;  for  the  hear- 
ing of  a  request  and  not  answering  it  as  con- 
sistent, indeed  more  consistent,  with  a  dissent 
than  an  assent.  If  one  is  asked  for  alms  on  the 
street  and  hears  the  request  but  makes  no  an- 
swer, it  certainly  cannot  be  inferred  that  he  in- 
tends to  give  them.  In  the  present  case  there 
is  no  evidence  that  defendant  heard  the  plain- 
tiff's request,  and  without  hearing  there  was, 
of  course,  no  duty  of  speech. 

Judgment  reversed. 

•  ^•^  • 

A  remarkable  point  with  reference  to  un- 
claimed dividends  arose  lately  in  the  Manches- 
ter Court  of  Bankruptcy  in  the  matter  of  a 
former  director  of  the  Guardian  Building  Soci- 
ety. In  consequence  of  the  failure  of  this  so- 
ciety, and  the  heavy  liabilities  which  the  director 
had  incurred,  he  was  compelled  in  1881  to  file 
his  petition.  The  creditors  passed  a  resolution 
accepting  a  cash  composition,  and  upon  this  be- 
ing confirmed  the  money  was  paid  over  to  the 
trustee,  and  he  subsequently  sent  notice  to  each 
creditor  to  claim  the  amount  due  to  him.  Sev- 
eral of  the  creditors,  however,  never  applied  for 
payment,  and  in  consequence  a  portion  of  the 
money  was  still  in  the  hands  of  the  trustee.  The 
Quardian  Society  had  been  wound  up,  and  its 
final  dividend  paid  ;  the  Statute  of  Limitations, 
too,  had  come  mto  operation,  and  now  the  trus- 
tee knew  not  what  to  do  with  the  money,  nor 
of  any  Act  of  Parliament  which  would  assist 
him  in  the  case.  The  bankrupt,  under  the  cir- 
.  eumstances,  considered  he  had  a  claim  on  the 
money  as  unclaimed  composition.  It  was  finally 
decided  that  notice  should  be  given  by  the  trus- 
tee to  each  creditor  who  had  not  proved  his 
claim,  and  that  should  no  proof  be  sent  in 
within  a  fortnight  the  money  was  to  be  paid 
over  to  the  debtor,  who,  however,  must  give  an 
nndertaking  to  pay  the  composition  to  any  cred- 
itor subsequently  applying  for  it— London  Law 
Journal, 


Henry    George    and    New   Jersey   Public 
Policy. 

In  Hutchins  vs.  George  (N.  J.),  14  Alt  Rep. 
108;  12  Cent.  Rtp.,  251,  the  Court  of  Chancery  of 
New  Jersey  have  come  in  contact  with  the  writ- 
ings of  Mr.  George  in  such  a  way  as  to  compel 
the  Court  to  say  whether  or  not  the  distribution 
of  those  writings  could  be  regarded  as  a  charity. 
The  executor  of  a  will  asked  the  Court  for  a  con- 
struction of  it.  The  will  contained  the  follow- 
ing clause : 

*^ Lastly,  all  the  rest  and  residue  of  my  estate, 
of  any  and  every  form,  kind  and  description 
whatsoever,  I  hereby  give,  devise  and  bequeath, 
under  the  name  of  the '  Hutchins  Fund '  to  Henry 
George,  the  well  known  author  of  *  Progress  and 
Poverty,'  his  heirs,  executors  and  administra- 
tors, in  sacred  trust  for  the  express  purpose  of 
'  spreading  the  light '  on  social  and  political  lib- 
erty and  justice  in  these  United  States  of  Amer- 
ica by  means  of  the  gratuitous,  wise,  efficient 
and  economically  conducted  distribution  all 
over  the  land  of  said  George's  publication  on 
the  all-important  land  question  and  cognate 
subjects,  including  his  'Progress  and  Poverty,' 
his  *  Problems  of  the'Times,'  and  any  other  of 
his  books  and  panvphlets  which  he  may  think  it 
wise  and  proper  to  gratuitously  distribute  in  this 
country." 

There  were  certain  other  provisions  which 
need  not  be  considered.  Following  the  exam- 
ple of  Lord  Eldon  in  a  suit  which  touched  the 
piracy  of  the  copyright  of  Byron's  "  Cain,"  the 
Court  took  time  to  read  some  portions  of  the 
works  of  Mr.  George  which  had  oeen  offered  in 
evidence,  and  found  therefrom  that  he  charac- 
terizes the  existing  svstem  of  land  tenure  as 
"robbery;"  from  which  the  Court  concluded 
that  the  diffusion  of  such  sentiments  was  not  a 
"charity,"  a  bequest  for  which  the  courts  would 
enforce.  They  therefore  held  that  the  testator 
died  intestate  as  tq  so  much  of  his  estate  as  he 
had  attempted  to  dispose  of  by  this  paragraph 
of  his  will.  In  giving  the  opinion  of  Court,  Vice- 
Chancellor  Bird,  among  other  things,  said : 

**  The  exception  to  wnich  I  have  adverted  has 
reference  to  what  Mr.  George  says  with  respect 
to  the  claim  of  land-owners  to  compensation. 
He  says :  *  It  is  not  merely  a  robbery  in  the 
past,  it  is  a  robbery  in  the  present — ^a  robbery 
that  deprives  of  their  birthright  the  infants  that 
are  coming  into  the  world.  Why  should  we 
hesitate  about  making  short  work  of  such  a  sys- 
tem? Because  I  was  robbed  yesterday,  and  the 
day  before,  and  the  day  before  that,  is  it  any 
reason  that  I  should  suffer  myself  to  be  robbea 
to-day  and  to-morrow?  Any  reason  that  I 
should  conclude  that  a  robber  has  acquired  a 
vested  right  to  rob  me  ? '  Again,  he  says :  *  His- 
torically, as  ethically,  private  property  in  land 
is  robbery.'  Clearly,  the  author,  m  these  pas- 
sages, not  only  condemns  existing  laws,  but  de- 
nounces the  fluit  that  the  title  to  Gtnd  in  private 
individuals  is  secure,  as  robbery,  as  a  crime.  It 
is  this  aspect  of  the  case  which  leads  me  to  the 
conclusion  that  the  Court  ought  to  reftise  its  aid 
in  enforcing  the  provisions  of  this  will.  What- 
ever might  be  the  rights  of  the  individual  au- 
thor in  the  discussion  of  such  questions  in  the 
abstract,  it  certainly  would  not  become  the 
Court  to  aid  in  the  distribution  of  literature 
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which  denounces  as  robbery,  as  a  crime,  an  im- 
mense proportion  of  the  iudicial  determinations 
of  the  higher  courts.  This  would  not  be  char- 
itable. Society  has  constituted  courts  for  the 
purpose  of  assisting  in  the  administration  of  the 
law,  and  in  the  preservation  of  the  rights  of 
citizens,  and  of  tne  public  welfare ;  but  I  can 
conceive  of  nothing  more  antagonistic  to  such 
purpose  than  for  Qie  courts  to  encourage,  by 
their  decrees,  the  dissemination  of  doctrines 
which  may  educate  the  people  to  the  belief  that 
the  great  body  of  laws  which  such  courts  ad- 
minister concerning  titles  to  land  have  no  other 
principle  for  their  basis  than  robbery.  I  have 
sought  to  overcome  the  view  just  expressed  by 
striving  to  brin^  the  books  of  Mr.  George 
within  that  branch  of  the  opinion  in  Jackson  va, 
Phillips,  suprcLy  which  maintained  that  efforts  to 
produce  a  change  in  public  opinion  on  the  sub- 
ject of  slavery  by  the  publication  of  books, 
newspapers,  speeches  ana  lectures  was  charita- 
ble ;  out  I  have  not  been  able  so  to  do  for  the 
reason  given.  However  radical  the  works  of 
Mr.  G^eorge  may  be,  however  much  in  conflict 
with  prevailing  convictions  or  prejudices,  I  can 
find  but  the  one  thing  in  them  that  in  any  sense 
makes  it  my  duty  to  say  that  the  Court  cannot 
regard  the  bequest  as  charitable.  If  I  am  cor- 
rect in  the  foregoing  view,  the  testator  died  in- 
testate as  to  all  of  his  estate  not  disposed  of  by 
the  three  first  paragraphs  of  his  will.  I  will  aa- 
vise  a  decree  in  accordance  with  these  views." 

Lord  Eldon  himself  could  not  have  rendered 
a  narrower  decision.  In  fkct,  the  decision  is  un- 
worthy of  an  enlightened  modem  tribunal. 
OhariUes  are  upheld  for  grossly  superstitious 
purposes.  The  widest  latitude  is  allowed  in  sup- 
port of  the  right  of  a  man  to  dispose  of  his  prop- 
erty by  will,  in  determining  what  is  and  what  is 
not  a  charity.  Certainly  it  would  not  be  unlaw- 
tal  for  a  man  to  expend  his  money  in  distribut- 
ing the  writings  of  Mr.  George  in  his  life-time. 
There  is  no  law,  common  or  jstatute,  which  con- 
demns the  distribution  of  writings  of  that  sort 
They  do  not  attack  the  existing  system  of  pub- 
lic or  private  morals.  They  do  not  attack  any 
religious  faith.  They  are  simply  the  arguments 
of  a  theorist  upon  political  questions.  The  fact 
that  a  man  condemns  an  existing  law  as  rob- 
bery is  no  reason  whatever  for  saying  that  the 
distribution  of  a  book  making  such  a  denuncia- 
tion is  not  a  charity.  There  are  many  existing 
laws  as  to  which  half  of  the  country  are  ready 
to  say  that  they  do  not  stand  on  a  higher  plane 
than  robbery.  It  may  be  that  Vice-Chancellor 
Bird  himself  would  say  this  in  regard  of  some 
of  our  customs  laws.  Does  it  therefore  follow 
that  a  judge  who  entertains  a  different  opinion 
is  empowered  to  say  that  the  distribution  of  a 
book  advocating  the  repeal  of  such  laws  may 
not  be  regarded  as  a  charity,  in  a  country  where 
the  widest  freedom  of  opinion  and  discussion  is 
not  only  tolerated,  but  encouraged?  In  fact, 
there  are  but  two  or  three  States  in  the  Union 
which  could  well  produce  a  decision  so  narrow, 
and  New  Jersey  is  one  of  them. — A,  Law  Review. 


Consignee  of  goods  shipped  through  common 
carrier,  and  not  consignor,  will  be  considered 
the  owner  thereof,  in  absence  of  proof  to  con- 
trary.    Benjamin   tw.   Levy,  Sup.  Ct   Minn. 


MARYLAND  COUBT  OF  APPEALS. 


SCARBOROUGH  va.  SOOTTEN. 

At  the  suit  of  an  owner  of  promiMory  notes  a  court  of  equity 
has  jurisdiction  to  compel  their  delivery  to  him  by  the  de- 
fendant, to  whom  they  had  been  gri^en  for  collection  and 
who  had  failed  to  collect  them.  An  action  at  law  for  the 
value  of  the  notes  would  not  fVumish  an  adequate  remedy. 

Irving,  J.— This  appeal  is  from  a  decree  of 
the  Circuit  Court  of  Cecil  County,  sustaining  a 
demurrer  to  the  appellant's  bill  in  equity  and 
dismissing  the  same. 

The  appellant's  bill  charges  that,  in  the  year 
1880,  being  the  owner  of  certain  promissory 
notes  and  single  bills,  and  desiring  to  have  the 
same  collected,  he  indorsed  and  delivered  the 
same  to  William  Scotten.  the  defendants'  testa- 
tor, with  the  understanding  and  agreement  that 
he  (William  Scotten)  would  collect  the  same 
from  the  persons  owing  the  promissory  notes 
and  single  bills,  and  would  pay  over  the  amount 
so  collected  to  Francina  Scarborough,  the  wife 
of  the  appellant;  that  said  agreement  was  made 
with  the  defendants'  testator,  verbally,  at  the 
time  the  promissory  notes  and  bills  were  in- 
dorsed to  him.  The  bill  then  avers  that,  after 
such  indorsement  and  delivery,  William  Soot^ 
ten  died  without  having  collected  any  of  the 
notes  and  bills  so  indorsed  to  him,  leaving  a 
will  by  which  the  defendants  were  appointed 
executors,  and  who  have  duly  qualified  as  such; 
that  they  have  as  executors  those  promissory 
notes  and  single  bills  now  in  their  possession; 
that  Francina  Scarborough,  appellant's  wife, 
to  whom  the  proceeds  were  to  be  paid  when 
collected  has  assig^ned  to  the  complainant  all 
her  interest  in  the  same  and  their  proceeds;  that 
the  defendants  have  not  collected  the  same  nor 
made  any  effort  to  collect  the  same,  and  that 
their  inaction  is  for  the  purpose  of  delaying  and 
hindering  the  complainant  in  the  collection  of 
and  receipt  of  the  money  due  him  thereon;  and 
the  complainant  has  demanded  of  the  executors 
the  delivery  of  the  notes  and  single  bills  to  him, 
but  the  defendants  have  refused  and  still  leftise 
to  surrender  the  same.  The  bill  then  charges 
that  the  complainant  is  without  adequate 
remedy  at  law  and  prays  for  a  decree  requiring 
the  surrender  of  the  promissory  notes  and  single 
bills,  copies  of  which  are  filed  with  the  bill,  and 
for  such  other  relief  as  his  case  may  require. 

By  the  demurrer,  of  course,  all  the  facts  al- 
leged are  admitted,  and  the  only  question  for 
us  to  decide  is  whether  the  bill  makes  a  case  for 
equitable  interference. 

In  sustaining  the  demurrer  and  dismissing  the 
bill  the  learnt  judge  of  the  Circuit  Court  sim- 
ply says :  "  I  am  of  the  opinion  that  the  bill  pre- 
sents a  case  where  the  plaintiff  has  a  certain, 
adequate  and  complete  remedy  at  law."  Buz- 
zard V8,  Houston,  119  U.  S.,  347;  Winner  w.  Pen- 
niman,  35  Md.,  163.  In  this  view  we  do  not 
concur. 

Judge  Story,  in  his  Equity  Jurisprudence,  voL 
2,  sec.  703,  7th  ed.,  says  that  a  court  of  equity 
will  render  remeaial  justice  by  decreeing  the 
delivery  up  of  deeds  and  other  instruments  of 
writing  to  those  who  are  entitled  to  them.  That 
learned  author  says  it  is  a  verv  ancient  '*  head 
of  equity  jurisdiction."     In  the  same  section 
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last  cited  he  says:  *'The  same  doctrine  applies 
to  other  instruments  and  securities,  such  as 
bonds,  negotiable  instruments  and  other  evi- 
dences of  property,  which  are  improperly  with- 
held from  persons  who  have  an  equitable  or 
legal  interest  in  them,  or  who  have  a  right  to 
have  them  preserved.  *  *  *  It  is  true  that 
an  action  of  detinue  or  even  of  replevin  mighti,  in 
some  few  cases,  lie  and  give  the  proper  remedy 
if  the  thing  could  be  found.  But  generally  in 
actions  at  law  damages  only  are  recoverable;  and 
such  a  remedy  must,  in  many  cases,  be  wholly 
inadequate." 

Lord  Hardwicke,  in  Jackson  V8.  Butler,  2  Atk., 
306,  decreed  the  surrender  of  a  mortgage  by  a 
pawnee  of  it,  who  had  received  it  fVom  a  person 
who  had  received  it  fVom  the  owner  for  the  pur- 
pose of  collecting  the  interest  due  on  it,  and 
had  violated  his  duty  and  pawned  it  In  many 
other  cases  the  principle  has  been  applied. 
Duke  of  Somerset  iw.  Cookson,  11  Lead.  Cas.  Eq. 
(White  &  Tudor),  1110-1117;  Pells  m  Reid,  3 
Ves.,  70;  Nutbrownm  Thornton,  10  Ves.,  163. 

There  can  be  no  doubt  that  the  true  ground 
of  interference  by  a  court  of  equity  is  the  inade- 
quacy of  any  legal  remedy  to  give  ftiU  relief. 
That  is  the  test.  In  this  case  the  Court  below 
thought  the  remedy  at  law  Was  full  and  ade- 
quate; and  the  Court  relies  on  Penniman's  Case. 
35  Md.,  163,  and  Buzzard  va,  Houston,  119 
U.  S.,  347. 

In  the  first  mentioned  case  this  Court  decided 
that  trover  would  lie  in  favor  of  one  joint  owner 
of  a  note  against  another  joint  owner  who  sur- 
rendered it  to  the  maker  for  cancellation.  The 
plaintiff  saw  fit  to  rely  on  the  action  of  trover 
against  his  co-owner,  and  was  awarded  dam- 
ages, which  were  easily  and  fully  measurable. 

In  Houston's  Case  the  Supreme  Court  merely 
decided  that  if  the  paper  sought  to  be  restored 
was  restored  the  damages  recoverable  for  its 
breach  would  be  the  same  as  in  an  action  for 
deceit  because  of  the  fraudulent  procurement 
of  its  surrender.  Full  relief  in  those  cases 
would  be  secured  by  law.  In  this  case, 
however,  it  would  not  seem  that  trover  or 
replevin  would  secure  full  and  adequate  re- 
lief. Replevin  would  secure  the  surrender 
of  the  notes  if  the  defendant  saw  fit  to  ex- 
hibit them  to  the  officer  and  allowed  him  to 
take  them;  but  the  officer  could  not  search  his 
person  or  the  places  where  the  defendant  kept 
his  monev  and  securities.  From  the  very  natui:e 
of  the  things  sought  to  be  recovered  they  could 
not  be  obtained  by  the  officer  against  the  will  of 
the  defendant;  and  havine  refused  to  deliver 
them  upon  demand,  as  the  demurrer  admits  the 
defendants  have  done,  and  for  the  reason  as- 
signed, it  is  plain  the  action  of  replevin  would  be 
nugatory  for  the  recovery  of  the  specific  things 
sought:  and  if  after  the  return  of  "eloigned" 
the  suit  should  proceed  as  an  action  for  damages 
the  measure  of  damages  would  be  the  same  as 
in  trover— the  value  of  the  property  taken  and 
detained.  In  trover  the  measure  of  damages  is 
the  actual  value  of  the  property  taken,  at  the 
time  of  conversion.  Hepburn  V8,  Sewell,  5 
Harr.  &  J.,  212;  Herzberg  vs.  Adams,  30 
Md.,  309. 

In  the  present  case  the  ascertainment  of  the 
value  of  the  notes  would  involve  inquiry  into 
the  solvency  of  fifteen  persons,  for  if  the  parties 


were  insolvent  the  notes  could  not  be  worth 
what  they  promise  to  pay.  The  action  of  trover 
could,it  may  be  conceded,  be  brought, but  such  ac- 
tion could  not  certainly  give  him  adequate  relief. 
In  that  action  the  measure  of  damages  would  be 
the  actual  value  of  the  notes  at  the  time  of  the 
taking  of  them  b  v  the  defendants.  Hepburn  va. 
Sewefi,  5  Harr.  &  J.,  212;  Herzberg  V8.  Adams, 
39Md.,  309. 

As  we  have  said,  the  solvency  of  fifteen  per- 
sons would  be  the  subject  of  inquiry,  for  the  de- 
fendants in  that  action  could  not  be  bound  to 
pay  for  those  notes  more  than  they  were  worth; 
and  where  the  judgment  was  obtained  and  paid, 
by  the  decision  of  this  Court  in  Hepburn  va. 
Sewell,  the  defendants  would  become  the  pur- 
chasers of  the  notes  and  the  plaintiff's  right  to 
them  would  cease.  It  mieht  very  well  be  that 
some  or  even  all  of  the  makers  of  the  notes  were 
insolvent  when  the  conversion  of  the  notes  by 
the  defendants  took  place;  but  it  is  not  a  fair  or 
reasonable  presumption  that  they  would  alwavs 
remain  so;  and  the  plaintiff  in  this  case  ouent 
not  to  be  forced  to  part  with  the  notes  for  what 
they  were  actually  worth  when  taken  Arom  him, 
when  the  possibility  of  large  recovery  in  future 
existed.  He  ought  to  have  his  notes  and  be  al- 
lowed to  bide  his  time  for  the  collection  thereof, 
as  he  might  find  practicable,  if  the  makers  should 
eventually  become  more  prosperous  and  pecu- 
niarily more  responsible.  It,  at  least,  is  but 
equitable  to  allow  him  his  own  judgment  and 
discretion  whether  to  have  them  now,  and  hold 
his  judgment  until  there  be  opportunity  to  make 
it,  or  defer  as  he  pleases :  and  it  is  inequitable  to 
force  him  in  effect  to  sell  them  for  what  an  ac- 
tion in  trover  would  give  him  for  them.  Be- 
sides, in  an  action  at  law  against  the  defendants 
the  questions  arisin?  upon  the  solvency  of  so 
many  persons  would  involve  tedious  and  pro- 
tracted litigation,  and  question  of  evidence  to 
which  he  ought  not  to  be  subjected.  Such  ques- 
tions could  not  arise  between  this  appellant  and 
his  debtors  in  a  suit  between  them.  A  suit  at 
law  to  g^ve  ftill  measure  of  relief  should  not  in- 
volve such  delay  and  expense,  nor  the  uncer- 
tainty of  a  jury's  decision  on  the  proof.  A  legal 
remedy  imposing  such  a  hardship  cannot  be  full, 
complete  and  ample. 

We  think  the  bill,  if  its  allegations  be  true, 
does  disclose  a  case  for  equitable  interference. 
There  was  error,  therefore,  in  sustaining  the 
demurrer  and  dismissing  appellant's  bill.  The 
defendants  ought  to  have  been  required  to  an- 
swer, and  if  the  allegations  of  the  bill  are  sus- 
tained by  proofl  the  appellant  should  be  ac- 
corded the  relief  he  asks  for.  The  decree  must 
therefore  be  reversed,  and  the  cause. remanded 
to  the  end  that  the  demurrer  may  be  overruled 
and  the  case  proceed  regularly  to  decree  as  the 
proof  may  justify. 

Reversed  and  remanded. — Maryland  Law 
Journal. 


Instruction  that  measure  of  damages  would 
be  value  of  property  sold,  not  exceeding  amount 
due  upon  mortgage,  with  interest,  is  correct^ 
because  the  jury  must  have  understood  that 
the  Court  in  speaking  of  the  amount  due  meant 
the  amount  remaining  unpaid.  Id.  Robinson 
v$.  Haug  (Mich), 


Digitized  by 


Google 


654 


THE  WASHINGTON  LAW  REPORTER. 


Vol.  XVI 


NEW  YORK  StPBEME  COURT, 

GENERAL  TERM. 

CITIZENS*  BANK,  OF  DAVENPORT, 

m, 

IMPORTERS*   AND  TRADERS'   NATIONAL 

BANK. 

Decided  June,  1888. 

1.  In  order  to  entitle  a  bank  to  Jnstify  its  refViaal  to  pay 
money,  on  the  ground  that  it  has  already  paid  it.  it  is  in- 
cumbent upon  it  to  show  that  the  person  to  whom  payment 
was  made  was  authorized  to  receive  said  payment. 

2.  In  the  present  case  special  indorsenrents  upon  the  checks 
had  been  ft«udulently  erased  by  the  clerk  of  plaintiff,  and 
the  names  of  other  payees  fttiudulently  substituted,  and 
payment  made  by  the  bank  upon  the  strength  of  the  fraudu- 
lent indorsement.  Heldt  under  these  circumstances,  that 
the  claim  that  because  the  title  to  a  check  can  be  passed 
by  delivery  without  indorsement,  the  mere  possession  is 
evidence  of  title,  is  not  sufflcient,  and  something  else  must 
be  proved  by  the  bank  to  justify  the  payment.  The  checks 
having  been  specially  indorsed,  the  bank  could  only  justify 
its  payment  by  showing  that  the  indorsees  had  transferred 
th^  title  to  the  person  to  whom  the  bank  paid  the  check. 

Appeal  by  the  defendant  fW>m  a  judsment 
entered  upon  a  verdict  in  favor  of  plaintiff. 

Van  Brunt,  P.  J.— Most  of  the  questions 
which  are  presented  upon  this  appeal  were  de- 
termined in  flavor  of  the  plaintiff  when  this  case 
came  up  on  a  previous  appeal  before  this  Court 
from  a  Judgment  entered  m  favor  of  the  defend- 
ant upon  a  dismissal  of  the  plaintiff's  complaint 
and  ft  is  not  necessary  here  to  reconsider  the 
questions  which  were  then  settled  in  favor  of 
the  plaintiff,  fhe  report  of  the  case  is  to  bo 
found  in  44  Hun,  386.  Upon  that  appeal  it  was 
determined  that  while  a  check  drawn  by  a  drawer 
against  a  bank  account  does  not  operate  as  as- 
signment of  so  much  of  the  account,  it  author- 
izes the  payee,  or  one  to  whom  he  has  indorsed 
and  delivered  it,  to  make  a  demand,  and  the  re- 
fusal of  the  bank  to  pay  on  presentation  gives 
the  drawer  a  right  of  action  in  case  he  has  funds 
in  bank  to  meet  the  check,  and  the  refusal  was 
without  his  authority.  This  right  of  action  ex- 
ists entirely  independent  of  what  the  relations 
are  as  between  the  drawer  and  payee  of  the 
check.  It  is  not  necessary,  in  order  that  this 
right  of  action  shall  arise,  that  the  drawer  shall 
tfl^e  back  the  check  fVom  the  payee's  hands, 
because  the  action  is  not  upon  the  checks,  but 
upon  the  breach  of  the  contract  entered  into  be- 
tween the  depositor  and  the  depository.  Such 
being  the  case,  the  defendant  became  liable  to 
the  drawer,  when  presentation  was  made  by  the 
lawftil  holder  of  those  checks  and  payment  tnere- 1 
of  reftised  for  the  amount  of  eacn  check,  and  it ; 
is  entirely  immaterial,  as  fkr  as  this  cause  of  ac- 
tion is  concerned,  as  to  whether  the  drawer  has 
reimbursed  the  drawee  or  not.  (Rector,  &c.,  of 
Trinity  vs.  Higgins,  48  N.  Y.,  532.) 

The  only  pmnts  which  seem  to  be  presented 
upon  this  appeal  which  differ  from  those  which 
were  considered  when  the  case  was  before  the 
Court,  upon  the  previous  appeal,  are  the  fact 
that  the  defendant  has  paid  the  amount  of  these 
checks  to  the  Fourth  National  Bank,  who  had 
possession  of  the  same,  and  the  exception  raised 
by  the  reflisal  of  proof  as  to  the  arrangements 
between  the  drawees  of  the  checks  and  Mr. 


Bennett,  who,  it  was  claimed,  had  fraudulently 
forged  indorsements  upon  the  checks. 

In  order  to  entitle  the  defBndant  to  justify 
his  refusal,  upon  the  plea  of  payment,  it  was  in- 
cumbent upon  it  to  show  tnat  the  person  to 
whom  pa3nnent  was  made  was  authorized  to  re- 
ceiye  payment,  the  more  especially  as  in  the 
case  at  bar  there  had  been  f^udulent  alterations 
which  absolutely  vitiated,  as  far  as  the  convey- 
ance of  any  title  to  the  checu:  was  concerned,  the 
indorsement  made  by  Wadsworth  &  Co.,  the 
payees  of  the  checks. 

Wadsworth  &  Co.,  as  far  as  all  except  two  of 
the  checks  were  concerned,  had  made  special 
indorsements  of  the  checks.  These  inaorse- 
ments  had  been  erased  fraudulently  by  their 
clerk  and  the  names  of  other  payees  substituted, 
and  it  was  through  these  indorsements  thus 
fraudulently  made  that  the  checks  passed  into 
the  possession  of  the  Fourth  National  Bank. 

Under  these  circumstances  the  claim  that  be- 
cause the  title  to  a  check  can  be  passed  by  de- 
livery without  indorsement,  mere  possession  is 
evidence  of  title,  can  not  prevail.  Something 
else  must  be  proved  on  the  part  of  the  defendP 
ants  justifying  the  payment. 

Wadsworth  &  Company  having  shown  that 
these  checks  were  specially  indorsed,  the  defend- 
ant could  justify  their  payment  only  by  showing 
that  the  indorsees  had  transferred  their  title  to 
somebody  else.  This  the  proof  utterly  fails  to 
show.  As  to  the  checks  which  were  indorsed 
by  Bennett  in  the  name  of  Wadsworth  &  Co.,  it 
is  sufficient  to  say  that  these  indorsements  con- 
voyed no  title,  because  Bennett  had  no  authori^ 
to  make  them.  His  authority  was  limited.  It 
was  to  indorse  checks  for  business  purposes, 
and  there  is  no  claim  that  these  checks  were  in- 
dorsed in  Wadsworth  &  Co.'s  business,  or  that 
any  person  who  received  any  one  of  these 
checks  after  they  had  been  indorsed  by  Wads- 
worth &  Co.  ever  knew  that  Bennett  had  any 
authority  whatever,  under  any  circumstances, 
to  make  indorsements,  and  consequently  could 
not  have  relied  upon  the  same.  They  must, 
therefore,  claim  title  upon  showing  strict  right 
in  Bennett  to  use  the  name  of  Wadsworth  & 
Co.  This  they  did  not  do.  It  was  shown  that 
these  checks  were  not  indorsed  by  Bennett  for 
any  business  purposes  of  Wadsworth  &  Co.,  and 
consequently  he  had  no  power  to  make  the 
indorsement  by  which  he  assumed  to  convey 
the  title  to  those  checks. 

The  condition  of  the  accounts  or  the  arrange- 
ments between  Bennett  and  Wadsworth  &  Co., 
after  the  discovery  of  the  forgeries  which  he 
had  perpetrated  upon  them,  was  of  no  conse- 
quence to  the  defendant  whatever.  The  plain- 
tiff might  enter  into  an  investigation  of  those 
circumstances,  perhaps,  when  Wadsworth  & 
Co.  made  their  claim  for  the  amount  of  these 
checks,  but  the  right  of  action  of  the  plaintiff 
against  the  defendant  arose  at  the  moment  that 
payment  to  the  true  holder  was  refused,  and  as 
to  what  subsequently  became  of  these  drafts 
the  defendant  had  nothing  whatever  to  do. 

There  is  no  question  as  to  the  good  fUith  of 
the  defendant  in  its  refusal  to  pay  the  checks 
upon  the  second  presentation.  But  the  legal 
rights  of  the  parties  were  thereby  established. 
The  checks  were  presented  by  the  true  owners 
thereof,  they  never  having  parted  with  their 
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title  to  the  persons  through  whom  the  Fourth 
National  Bank  derived  possession.  The  de- 
fendant, having  paid  these  checks  to  the  Fourth 
National  Bank,  if  that  Bank  had  no  title  what- 
ever to  the  possesssion  thereof,  has  its  remedy 
against  the  receiver  of  the  money. 

We  are  of  opinion,  therefore,  that  the  judg- 
ment appealed  from  must  be  af^rmed,  with 
costs. 


Recent  English  Oases. 

The  judgments  of  two  cases  recently  reported 
are  of  unusual  interest  to  the  legal  profession, 
more  especially  solicitors  mta  solicitors,  and  will 
repay  carefUl  perusal.    Some  interesting  and 
useful  remarks  fell  ftrom  Mr.  Justice  Stirling  in 
the  case  of  Re  Blundell;  Blundell  vs,  Blundell  as 
to  what  was  the  position  of  a  trustee  or  execu- 
tor who  has  to  employ  a  solicitor,  an  auctioneer; 
or  a  stockbroker.    Here  an  executor  and  trustee 
employed  a  solicitor  to  assist  him  in  winding  up 
the  testator's  estate  and  in  the  execution  of  the 
trust.    In  the  course  of  the  employment  the 
solicitor  required  the  trustee  to  make  a  pay- 
ment to  him  on  account  of  his  costs.    The  trustee 
did  so,  and  to  the  knowledge  of  the  solicitor, 
out  of  the  trust  property,  and  then  claimed  that 
the  solicitor  was  not  entitled  to  retain  the  sum 
so  paid  to  him  out  of  the  trust  estate,  except  on 
the  terms  that  if  the  trustee  should,  after  the  ac- 
count had  been  taken,  turn  out  to  be  a  defaulter, 
and  be  ordered  to  pay  the  balance  into  Court 
and  failed  to  do  so,  the  solicitor  should  be  liable 
to  have  the  same  order  made  a^inst  him.    But 
the  Court  considered  that  solicitors  were  agents 
whom  the  executor  has  power  to  employ,  and 
cannot  be  treated  as  constructive  trustees,  and 
made  parties  to  proceedings,  unless  they  have 
improperly  retained  part  of  the  trust  estate,  or 
assisted,  with  knowledge,  in  a  dishonest  act  of 
the  executor.    With  regard  to  the  position  of  a 
trustee  or  executor  as  regai*ds  the  a^ent  em- 
ployed by  him,  Mr.  Justice  Stirling  said  he  en- 
ters unquestionably  into  a  contract  with  refer- 
ence to  the  employment  of  a  solicitor,  or  auc- 
tioneer, or  stockbroker  in  which  he  himself  is 
personally  liable,  but  by  law  he  is  entitled  to  be 
indemnified  out  of  the  trust  estate.    What  is 
that  right  of  indemnity  ?    In  eouity  it  is  not  a 
right  to  be  indemnified  merely  after  he  has  made 
the  necessary  payments  to  the  solicitor  or  other 
agent    In  equity  he  is  entitled  to  be  indemni- 
fied, not  mereljr  against  the  payments  actually 
made,  but  against  his  liability.    For  example, 
a  trustee,  in  whose  name  shares  are  standing,  is 
entitled  to  be  indemnified  by  his  cestui  que  tru^t 
against  calls  on  those  shares,  and  he  is  not 
bound  before  having  recourse  to  that  indemnity 
to  pay  the  calls,  but  he  is  entitled  to  come  to 
the  Chancery  Division  and  ask  that  he  may  re- 
ceive from  his  cestui  que  trust  personally  the 
amount  of  the  calls  in  order  that  he  may  pay 
them. 

Another  case  is  that  of  Doobey  vs.  Watson, 
recently  reported,  which  was  stated  by  Mr.  Jus- 
tice Eekewich  to  be  a  case  of  considerable  im- 
portance to  practising  solicitors.  The  facts  of 
the  case  were  that  the  senior  partner  of  a  firm 
of  solicitors  invested  moneys  oelonging  to  his 
client  upon  a  mortgage  security,  which  he  re- 


commended, and  of  which  the  client  approved. 
Some  years  later  the  solicitor  died,  and  seven 
years  afterwards  the  client,  owing  to  the  secur- 
ity having  proved  insuflBcient,  brought  an  action 
against  the  surviving  partner  and  executor  to 
make  good  the  deficiency.  The  Court,  however, 
held  that  no  relation  of  trustee  and  cestui  que 
trust   had   existed  between  the  solicitor   and 
client,  and  that  the  Statute  of  Limitations  was  a 
bar  to  any  action  for  negligence.    In  his  judg- 
ment Mr.  Justice  Kekewich  pointed  out  that  the 
words  trustees  and  cestui  que  trust  have  a  tech- 
nical and  defined  meaning.     First,  you  must 
have  a  person  who  is  a  trustee;  then  you  must 
have  property,  which  may  be  chattels,  or  land, 
or  money,  or  anything  else,  but  you  must  have 
property  that  is  held  in  trust;  and  then  you 
must  have  a  person  or  persons  who  are  the  ces- 
tufs  que  trust  in  trust  for  whom  that  property  is 
held  by  the  person  who  is  the  trustee.    That 
combination  must  exist  before  you  get  the  rela- 
tion of  trustee  and  cestui  que  trust    He  then 
proceeded  to  show  what  three  positions  a  solic- 
itor occupies  with  reference  to  money  entrusted 
to  him  for  investment.    In  the  first,  a  solicitor 
receives  a  certain  sum  of  money  in  order  to  in- 
vest it  on  a  particular  mortgage.    His  client, 
cither  on  his  own  selection  or  on  the  advice  of 
the  solicitor,  has  determined  to  invest  a  partic- 
ular sum  on  a  particular  mortgage,  and  all  the 
solicitor  does  is  the  legal  business  and  the  re- 
ceiving the  money  and  seeing,  when  the  proper 
time  arrives,  that  the  deeds  are  executed  and 
the  money  handed  over  to  the  mortgagor.    His 
duty  in  that  case  is  simple  but  important,  and 
large  sums  very  often  pass  in  that  way.    In  the 
second  case,  the  solicitor  receives  money  in  or- 
der that  he  may  himself  find  mortgages  to  be 
approved  of  by  the  client   He  retains  the  money 
in  the  meantime.    He  ftrom  time  to  time  reports 
to  his  client  what  mortgages  he  has  found.    He 
does  whatever  business  is  necessary,  he  advises 
his  client  as  to  the  precautions  to  be  taken,  and 
ultimately  sees  the  money  handed  over,  either 
as  a  whole  or  in  parte,  to  the  mortgagor.    Be- 
yond that  there  is  a  third  case  equally  common, 
but  distinct  fix>m  the  others,  where  the  solicitor 
does  far  more  than  he  does  even  in  the  second 
class— that  is  to  say,  where  the  client  for  some 
reason  or  another  takes  little  part,  perhaps  no 
part  at  all,  in  the  investment.     He  may  be 
abroad,  and  the  solicitor  may  be  acting  under  a 
power  of  attorney;  all  the  client  requires  is  to 
know  that  the  money  has  been  invested,  and 
that  the  inter^t  will  be  payable  and  be  paid. 
In  that  case  the  solicitor  has  an  onerous  duty  to 
perform,  because,  beyond   finding   the   mort- 

fages,  beyond  doing  the  mere  legal  business, 
e  really  undertakes  the  responsibility  to  his 
client  of  seeing  that  they  are  good  mortgages, 
on  which  the  money  may  be  safely  invested. 
That  is  within  the  ordinary  duty  of  solicitors 
according  to  the  practice  of  the  profession. 
This  is  an  interesting  and  useftil  epitome  of  a 
solicitor's  duties  in  mortgage  matters.— T.  F. 
Uttley  in  the  London  Law  JoumaL 


A  coNTRAOT  not  to  engage  in  the  profession 
of  medicine  or  surgery  within  certain  limits  is 
not  void  simply  because  the  duration  of  the  re- 
straint is  not  limited.  French  vs.  Parker,  Sup. 
Ct  R.  I.,  May  18, 1888. 
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Contempt  of  Ck>urt. 

The  sabject  of  contempt  of  court  is  likely  to 
obtain  some  prominence  by  an  extraordinary 
decision  pronounced,  on  the  31st  July,  by  Chief 
Justice  Austin  (formerly  an  advocate  practicing 
in  Montreal)  wnile  sittins;  in  the  General  Court 
of  the  Bahama  Islands.  It  appears  that,  on  the 
27th  July,  a  prisoner  named  Thomas  Taylor, 
after  sentence  was  pronounced  upon  him  for 
some  offense,  committed  a  serious  assault  upon 
the  Chief  Justice.  Four  days  later,  the  Chief 
Justice  pronounced  the  following  sentence  upon 
the  prisoner  for  the  contempt  so  committed: 

"  in  re  Reg.  tw.  Thomas  Taylor  for  contempt 
of  court. 

"The  writ  of  habeas  corpus  addressed  to  the 
keeper  of  the  Nassau  prison  commanding  him 
to  produce  before  this  Court  or  the  Chief  Justice 
or  Judge  of  this  Court  the  body  of  Thomas  Tay- 
lor, a  prisoner  in  said  Nassau  prison,  and  in 
obedience  to  said  writ  the  said  keeper  of  said 
prison  having  produced  the  body  of  the  said 
Thomas  Taylor. 

'*And  the  said  Thomas  Taylor  standing  now 
before  me  in  the  Court. 

**The  Court,  by  the  mouth  of  the  said  Chief 
Justice,  makes  and  pronounces  the  following 
judement  and  order: 

•'That  you,  the  said  Thomas  Taylor,  being 
then  a  prisoner  under  sentence  in  and  before 
the  said  Court  on  the  twenty-seventh  day  of 
July  instant,  presiding  in  said  Court,  the  said 
Chief  Justice,  of  the  said  General  Court  of  the 
Bahama  Islands  (to  wit.  Her  Majesty  the  Queen's 
Superior  Court  of  Justice  in  and  for  our  said 
Banama  Islands),  while  sitting  on  the  bench 
holding  said  Court,  in  open  Court  did  make  a 
murderous  assault  by  attacking  the  said  Chief 
Justice  on  the  bench  and  did  beat  and  strike  the 
said  Chief  Justice  on  his  body  with  a  weapon 
drawing  blood,  and  did  then  and  there  strike 
other  blows  aimed  at  the  head  and  body  of  the 
said  Chief  Justice,  the  same  being  and  each  of 
said  acts  and  blows  and  strikings  upon  the  said 
Chief  Justice  or  aimed  at  him,  being  contempts 
and  a  contempt  of  Court,  ta  wit,  of  the  said 
General  Court  of  the  Bahama  Islands  and 
against  Her  Mf^esty  the  Queen's  General  Court 
of  the  said  Bahama  Islands,  Her  Majesty's 
Superior  Court  of  Justice  in  our  said  Bahama 
Islands. 

•*It  is  hereby  ordered  and  ac^udged  that  for 
said  contempts  the  said  Thomas  Taylor  be 
whipped,  ana  do  receive  on  his  btick  within  the 
precincts  of  the  prison  walls  of  said  Nassau 

Srison,  in  the  City  of  Nassau,  on  the  thirty-first 
ay  of  July  instant,  between  the  hours  of  four 
and  five  o'clock  in  the  ^ternoon,  thirty  lashes. 

"And  it  is  hereby  farther  ordered  and  adjudged 
that  the  said  Thbmas  Taylor  be  held  and  kept 
in  penal  servitude  hereafter  for  and  during  the 
term  of  his  natural  life." 

We  take  the  above  firom  the  Montreal  Legal 
News  of  August  11.  This  is  the  most  remark- 
able contempt  case  that  ever  came  under  our 
notice.  A  man  sentenced  for  contempt  of  Court 
to  receive  "  thirty  lashes  and  to  be  held  in  penal 
servitude  during  the  term  of  his  natural  life." 
This  case  shows  beyond  all  question  the  wisdom 
of  regulating  the  power  of  judges  to  punish  for 
contempt  of  Court    Many  of  the  States  have  so 


ftir  changed  the  law  as  to  require  the  finding 
of  ajury  Defore  a  person  can  oe  punished  for 
contempt  When  Judge  Bradwelt  was  in  the 
Legislature  he  prepared  a  bill  to  regulate  this 
power  which  received  the  fiivorable  report  of 
the  judiciary  committee  of  the  House,  although 
it  was  violently  opposed  by  some  of  the  best 
lawyers  of  that  body,  among  whom  were  Mr. 
Connelly  and  Mr.  Dunham.  Mr.  Justice  Field 
is  reported  to  have  committed  Judg^  Terry  and 
his  wife  for  a  contempt  committed  in  the  pres- 
ence of  the  Court  and  afterward,  and  while  they 
were  in  jail,  upon  consultation  with  the  circuit 
and  district  judges  sentenced  them  to  a  term  of 
imprisonment  If  this  is  a  correct  report  of  the 
case,  we  think  the  learned  judge  committed  an 
error.  The  prisoners  ought  to  have  had  an 
opportunity  to  be  present  when  the  sentence 
was  pronounced  upon  them.  It  is  true  that  the 
punishment  for  the  grave  oflfense  committed 
was  light,  but  it  would  have  been  more  in  ac- 
cordance with  the  usual  mode  of  conducting 
judicial  proceedings  to  have  had  the  parties  in 
Court  to  receive  and  hear  their  sentence. 

There  is  something  revolting  to  the  American 
idea  of  justice  to  send  a  person  to  prison  and 
then  pass  sentence  upon  him  while  he  is  locked 
up.  If  Mr.  Justice  Field  was  afVaid  of  bodily 
harm  he  could  have  had  the  prisoners  brought 
in  irons  before  the  bar  of  justice  they  had  of- 
fended to  receive  its  sentence. 

It  would  have  been  more  in  accordance  with 
the  feelings  of  Mr.  Chief  Justice  Austin  to  have 
sentenced  Taylor  to  be  hung  for  contempt  of 
Court  than  to  have  sentenced  him  to  receive 
thirty  lashes  and  to  be  kept  in  penal  servitude 
during  his  natural  life. 


1.  Dbclabations  made  by  a  vendor  wholly 
separate  and  apart  fh>m  the  sale  of  goods  made 
to  a  creditor  in  payment  of  a  debt,  are  not  com- 
petent evidence. 

2.  If  a  combination  between  vendor  and  vendee 
to  defraud  other  creditors  is  first  shown,  or  if 
the  declarations  are  connected  with  the  trans- 
action in  such  a  way  as  to  be  part  of  the  res 
gesUdj  such  statements  are  admissible. 

3.  Declarations  made  to  a  creditor  two  weeks 
before  the  sale,  as  to  the  value  of  a  stock  of 
goods,  and  of  which  a  subsequent  purchaser 
had  no  notice,  are  not  admissible  to  show  firaud. 
Rogers  vs.  Thurston,  Sup.  Ct.  of  Neb.,  July  3, 
1888. 


Libel  and  Slander— Liability.— An  action 
for  slanderous  words,  spoken  of  and  concerning 
the  plaintiff,  by  a  mutual  aid  association,  of  which 
he  was  a  memoer  when  the  alleged  tort  was  com- 
mitted, will  not  lie  against  the  association  sued 
as  a  partnership;  but  the  redress,  if  any,  is  against 
the  wrong -doers  in  their  individual  or  non-part- 
nership capacity.  Nor  does  it  make  any  differ- 
ence in  this  respect  that,  in  consequence  of  this, 
the  slander,  the  plaintiff  was  suspended  fVom  the 
benefits  of  membership  for  a  term  of  years,  and 
that  the  action  was  brought  pending  this  term 
of  suspension.  Gilbert  vs.  Crystal  Fountain 
Lodge  (Ga.  S.  C),  4  Southeastern  Reporter 
(March  6,  1888),  p.  906. 
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1.  The  presumption  is  that  an  award  is  fair 
until  the  contrary  is  clearly  shown;  and  where 
a  lessee  covenanted  to  make  certain  improve- 
ments and  to  pay  taxes  and  rent,  the  amount  of 
the  latter  to  oe  fixed  by  arbitration  at  certain 
intervals,  an  award,  fixing  the  amount  at  less 
than  had  been  agreed  upon  and  paid  for  a 
former  term,  although  the  value  of  the  laud  had 
increased  in  the  meantime,  the  taxes  having 
also  increased,  does  not  show  such  unfairness, 
partiality  or  misconduct  as  to  Justify  setting 
it  aside. 

2.  Where  two  arbitrators  choose  a  third  by 
lot,  under  a  submission  giving  them  the  right  to 
choose  a  third  arbitrator,  and  the  parties  with  fiill 
knowledge  thereof  submit  the  matter  in  dispute 
to  them,  without  objection,  the  award  will  not 
be  set  aside  on  account  of  such  choice. 

3.  The  mere  expression  of  an  opinion  on  a  | 
matter  bv  one  to  whom  it  is  long  afterward ; 
submittea  for  arbitration  will  not  disqualify  him, ! 
where  no  bias  or  unfairness  appears  at  the  time 
of  the  submission   or  in    the   award.     Brush 
V8.  Fisher,  Supreme  Court  of  Michigan,  June 
8,1888. 

■  ^•^  • 

It  is  related  by  Gen.  Styles,  of  ChicagOj  that 
a  number  of  years  ago  he  was  prosecuting  a 
minister,  and  that  in  handing  his  instructions 
to  the  Court  he  also  inadvertently  handed  up  i 
the  divisions  of  his  argument  to  the  Jury,  which 
were  as  follows: 

1.  Compliment  the  Jury  on  its  intelligence, 
etc 

2.  Touch  lightly  on  the  evidence  for  the  de- 
fense. 

3.  Discuss  the  evidence  of  the  State  at  length. 

4.  Give  the  minister  helL 


Payment  of  attorney's  fee  by  transferee  of  a 
party  in  interest,  to  reueve  the  estate  from  lien 
thereof,  is  consiaered  as  compulsonr  and  is  re- 
coverable ftt>m  such  party  who  had  agreed  to 
pay  it  Dodge  va.  Zimmer  (N.  Y.),  12  Cent.  Rep., 
752. 


THE  COURTS. 


Supreme  Court  of  the  District  of  Columbia. 

IN  EQUmri^New  Suits. 

October  1. 

11878.  Saiunel  J.  Ritchie  vs,  Andrew  Oleason  et  al.  In- 
junction. 

October  2. 

11874.  Michael  L.  Woods  et  al.  vs.  Perez  Dickinson  et  al. 
To  declare  lien  on  draft  and  for  injanotion.  Com.  sols., 
Shellabarger  A  Wilson. 

11876.  Ambrose  J.  Fanst,  aUesed  lunatic.  Upon  petition 
of  the  Commissioners  of  the  Distriot  of  Columbia.  To  ai>- 
point  committee.    Com.  sol.,  U.  E.  Davis. 

11876.  Edward  L.  Palmer  et  al.  vs.  Henry  W.  Hall  et  al. 
Creditor's  bill,  to  sell  part  lot.  Com.  sols.,  Carlisle  and  Mc- 
pherson. 

October  4. 

11877.  Oeneta  L.  CoUins  va.  Stephen  B.  Collins.  For  di- 
▼orce.    Com.  sol.,  Jack  Brown. 

October  8. 

11878.  Maria  L.  Davison  et  aL  vs.  Ann  Wollard.  Com.  sol., 
P.  W.  Jones. 

Octobers. 

11879.  Emory  B.  Williams,  alleged  lunatic.  To  determine 
aDeged  lunancy.    Com.  sol.,  H.  B.  Davis. 

11880.  Francis  A.  Petingale  vs.  Abraham  F.  Barker  et  al. 
Creditor's  bUl,  to  seU  lot.    Com.  sol.,  J.  J.  Johnson. 


11881.  Edward  W.  Hawk  va,  Sarah  J.  Hawk.  For  divorce. 
Com.  soL,  Chase  Boys. 

Octobers. 

11882.  Maria  E.  TaUmadm  va,  William  W.  Kirby  et  al.  In- 
junction to  remove  cloud  m>n>''title.  Com.  sols.,  Henkle  & 
Duhamel. 

11883.  Amzi  L.  Barber  vs.  Thomas  E.  Waggaman  et  aL  In- 
junction.   Com.  sol.,  A.  S.  Worthington. 

11384.  B.  W.  Clapp,  use  of  Edward  T.  Walker,  va.  The 
Automatic  Water  Oaa  Co.  Ii^unction,  receiver  and  account. 
Com.  sol.,  H.  B.  Moulton. 

11885.  John  T.  Campbell  et  al.  vs.  Joseph  M.  Toner  et  al. 
Com.  sol.,  D.  O'C.  Cahaghan. 

Octobers. 

11386.  Lucretia  S.  Crawford,  administratrix  of  Bobert  A. 
Crawford  vs.  Perez  Dickinson  et  al.    Com.  sol..  D.  W .  Olassie. 

CIRCUIT  COURT.— New  Suits  at  Law. 

October  2. 

28978.  The  United  States,  ex  rel.  Mary  E.  Levey,  inter- 
married with  George  C.  Levey,  v«.  Strother  N.  Stockslager, 
Commissioner  of  General  Land  Office.  Mandamus.  Plfife 
attys.  Smith,  Britton,  Brown  &  Johnston. 

28979.  Albert  T.  Johnson  vs.  The  Bepublican  National 
League.    Account,  $317.    Plffs  attys,  Gamett  and  Mackall. 

28980.  Mary  Flynn  vs.  C.  M.  Limstrong  et  al.  Judgment 
of  Justice  Strider,  $35.45.    PlfTs  atty,  Thomas  J.  Staley. 

28981.  Edward  Lloyd  et  al.  vs.  Mercy  M.  Gray  et  al.  E^Ject- 
ment.    Plffs  atty,  F.  H.  Mackey. 

28882.  Duane  C.  Turner  vs.  Mary  E.  Biley.  Plffs  atty,  B.  F. 
Leighton. 

Octobers. 

28963.  Leonidas  H.  Hall  vs.  Bachael  E.  Vass.  Judgment 
of  Justice  Strider,  |46.    Plffb  atty,  D.  O'C.  CaUaghan. 

28984.  Joseph  Loughran  et  al.  vs.  George  Fox^  Appeal. 
Deft  atty.  Same. 

October  4. 

28985.  The  Krebs  Lithographing  Co.  vs.  William  8.  Sam- 
mons,  trading  as  Dixon  Yeast  Powder  Co.  Account,  |Q0O. 
Plffig  attys,  Gamett  and  Mackall. 

28866.  w.  B.  Deeble  vs.  John  J.  Tnney.  Judgment  of  Jus- 
tice Helmick,  $20.46. 

Octobers. 

28987.  Michael  J.  Colbert  vt.  Abraham  Fisher.  Note,  $200. 
Plife  aUy,  G.  E.  HamUton. 

28088.  George  A.  Armes  vs.  Abial  Fost.  AppeaL  Deft 
atty,  M.  J.  Colbert. 

28989.  Isaac  S.  Lyon  vs.  John  A.  Wheatley  et  al.  Notes, 
$150.    Plffs  atty,  T.  J.  Pickett. 

October  6. 

28990.  John  H.  Smith  vt.  Bichard  SmiUi  et  al.  l^ectment. 
Plffb  attys,  Bradley  and  Arnold. 


£egal  Notices. 


Rule  Of  Court. 

Bulb  20.  *  *  *  *  Herectfter  cUl  natloea  tgMeh  relate  to 
proeeedinga  in  the  Supreme  Court  of  the  Diatriet  of  Chkimbia^ 
the  pubUoaUon  of  which  ia  required  by  law  or  by  rulea  of 
Oourtf  or  by  any  order  of  Oourty  ahall  be  pubHatied  in  Thb 
Washington  Law  Bbpobtbb,  during  tfte  time  required  by 
loiv,  tn  addition  to  any  other  papera  wh4eh  nuvy  be  apecidUy 
ordered  or  which  may  be  aelected  by  the  partiea. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  8d  day  of  October,  1888. 

David  Callahan,  by  his  next  friend,    1 

Margaret  Callahan.  I        No.  11248. 

vs.  I  Eq.  Docket  28. 

Catharine  Walsh  alias  Kate  Walsh  et  al.  J 

On  motion  of  the  plaintiff,  by  Messrs.  Cams!  &  Miller, 
his  solicitors,  it  is  ordered  that  the  defendants,  Catharine 
Walsh  alias  Kate  Walsh  and  Mary  Connery,  cause  their  appear- 
ance to  be  entered  herein  on  or  before  the  first  rme-day 
occurring  forty  days  after  this  day;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default 

The  object  of  this  suit  is  to  have  certain  real  estate  de- 
scribed in  said  cause  which  was  conveyed  by  Mary  E.  Fitch 
to  Bridget  Callahan  (wife  of  plaintiff),  who  departed  this  life 
on  27th  August,  1888,  declared  to  be  held  by  the  defendants  to 
the  use  and  benefit  of  plaintiff;  and  fhrther.  that  defendants 
be  decreed  to  convey  said  real  estate  to  plaintiff,  his  heirs 
and  assigns. 

By  the  Court.  CHABLES  P.  JAMI»,  Justtoe,  &c. 

True  copy.    Test:  B.  J.  Mbios,  Clerk,  Ac. 

41  By  H.  W.  HoDGBS,  Ass*t  aerk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  lOih  of  October,  1888. 
Matachi  Manahan  ) 

M.  {No.  11358.    Eq.  Docket  28. 

C.  D.  Fowttr  at  al.  3 
On  motion  of  the  plaintiff,  by  Mr.  Wm.  Tavloe  Snyder,  his 
•oUcitor,  it  is  ordered  that  the  defendant,  Michael  Mananan, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  dajrs  after  this  day:  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  account,  the  entire  per- 
sonal estate  in  the  hands  of  the  defendant,  Fowler,  admfnis- ! 
trator.  and  to  remove  the  cloud  upon  the  title  to  part  of  lot 
twenty-two  (22),  in  square  two   hundred  and  thirty-eight ' 
(288),  in  Washington  City,  in  said  District.  j 

By  the  Court.  CHARLES  P.  JAMBS,  JusUoe,  &c.     > 

True  copy.    Test :  R.  J.  Meigs,  Clerk,  Ac.  I 

41  By  M.  A.  Clancy,  Ass't  Clerk. 

THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained ttom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  Htnry 
Schmtrz,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havins  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  24th  day  of  September 
next;  they  may  otherwise  by  law  be  excluded  ttom  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  24th  day  of  September,  1888. 
M.  K  SCHMERZ,  Adm*x  c.  t.  a.,  2811  M  st.  n.  w. 
40    No.  8202.    Ad.  D.  14.    J.  J.  Waters,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Busineas. 

October  5th.  1888. 

In  the  case  of  Martin  F.  Morris  and  Ben  Hellen,  Executors 
of  Carolina  C.  Arthur,  deceased,  the  Executors  aforesaid  have, 
with  the  approval  of  the  Court,  appointed  Friday,  the  2d  day 
of  NovemDer,A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pay- 
ment and  distribution,  under  the  Court's  direction  and  con- 
trol, when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  ^or  legacies)  or  a  residue  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly  author- 
ized, with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  Executors  will  take  the  benefit  of  the  law 
aninst  them. 

Provided  a  copy  of  this  order  be  pnbliahed  once  a  week  for 
three  weeks  m  tne  Washinoton  Law  Bbportbb  previous  to 
the  said  day. 

Test:  DORSEYCLAGBTT,  Register  of  Wills. 

41    N0.28M.    Ad.  D.  18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  5th  day  of  October,  1888. 
Jaanette  R.  Lenman  \ 

V.  V  No.  11359.    Eq.  Docket  28. 

Thomas  U.  Ward,  i 
On  motion  of  the  plaintiff,  by  Mr.  Jennings,  her  solicitor, 
it  is  ordered  that  the  defendant,  Thomas  U.  Ward,  cause  his 
appearance  to  be  entered  herein  on  or  befbre  the  first  rule- 
day  occurring  forty  days  after  this  day:  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  derault. 

The  omect  of  this  suit  is  to  construe  decree  in  Equity  Cause  , 

5748,  and  to  enjoin  defendant  fVom  setting  up  title  to  pts.  i 

lots  7  and  8,  square  389. 

By  the  Couri.  CHARLES  P.  JAMES,  Justice,  &o. 

True  copy.    Test:  R.  J.  Mbios,  Clerk,  Ac. 

41  By  M.  A.  Clancy.  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Busineas. 

October  5th.  1888. 

In  the  case  of  George  J.  Johnson,  Administrator  of  John  L. 
Gregory*  deceased,  the  Administrator  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  ad  day  of 
November.  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment 
and  distrioution  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue  are  hereby  notified 
to  attend  in  person  or  i>y  agent  or  attorney  duly  authorized, 
with  their  claims  afl:ainst  the  estate  properly  vouched; 
otherwise  the  Administrator  will  take  the  benent  of  the  law 
ainftinst  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rbportbb  previous 
to  the  said  day. 

Test :  DORSEY  OLAGETT,  Register  of  Wills. 

41    No.  3702.    Ad.  D.  13.    H.  O.  &  R.  Claughton,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  4Ui  day  of  October,  1888. 
Elizabeth  Piarca.  Edward  Hayta  and 

Ann  Hayes.  [■  No.  28902.    At  Law. 

vs. 
John  T.  Vinton. 


On  motion  of  the  plaintiff,  by  Messrs.  Worth  ington  & 
Heald,  their  attorneys,  it  is  ordered  that  the  defendant, 
John  T.  Vinson,  cause  his  appearance  to  be  entered  herein  on 
or  before  tiie  first  rule-day  occurring  forty  days  after  this 
day ;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default. 

The  obiect  of  Uiis  suit  is  to  recover  possession  of  all  of 
original  lot  three  (3),  and  of  lots  eighteen  (18),  twenty  (20), 
and  twenty  one  (21),  of  Wiegand's  subdivision  of  certain  lots 
in  square  five  hundred  and  ninety-six  (506),  in  the  City  of 
Washington,  District  of  Columbia,  in  which  lots  3, 18,20  and 
21,  the  plain tiflfs  claim  an  undivided  one-fourth  interest. 

Also  to  recover  one-fourth  of  the  meane  profits  of  said  lots 
8, 18,  20  and  21  from  September  1, 1885. 

By  the  Court  A.  B.  HAGNBR,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mrigs,  Clerk,  ttc. 

41  By  J.  R.  TouNo,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  4th  day  of  October,  1888. 


Amerlcus  L.  Pogue  at  al. 

vs. 
John  Woodnut  Barcroft. 


Ino. 


11350.    Equity  Docket. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  8d  day  of  October,  1888. 
Thomas  Gray  and  Son ) 

m,  \  No.  11354     Eq.  Docket  28. 

Mary  McMahon  at  al. ) 
On  motion  of  the  plaintiOb,  by  Mr.  Woodbury  Wheeler, 
their  solicitor,  it  is  ordered  tnat  the  defendant,  Joseph  P. 
McMahon,  cause  his  appearance  to  be  be  entered  heredm  on 
or  before  the  first  nue-day  occurring  forty  days  after  this 
day:  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  for  the  sale  of 
the  real  estate  of  the  late  Daniel  McMahon,  deceased. 
By  the  Court.  CHARLES  P.  JAMES,  Justice,  &o. 

True  copy.    Test :  R.  J.  Mbios,  Clerk.  Ac. 

41  By  M.  A.  Clamct.  Ass^t  Clerk. 


On  motion  of  the  plaintiff^^by  Bimey&  Bimey.  their 
solicitors,  it  is  ordered  that  the  defendant.  John  Woodnut 
Barcroft,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day: 
otherwise  the  cause  will  be  proceeded  with  aa  in  case  of 
default. 

Provided  that  a  copy  of  this  order  be  published  in  the 
Washington  Law  Rbporteb  once  a  week  for  three  weeka 
before  said  day. 

The  object  or  this  proceeding  is  to  have  a  resulting  trust,  aa 
to  lots  24  and  25,  square  117.  in  the  City  of  Washington,  de- 
creed in  &vor  of  the  complainants  against  said  defendant* 
and  to  compel  a  conveyance  thereof. 

By  the  Court.  CHARLES  P.  JAMES,  Justice,  Ac 

True  copy.    Teat:  R.  J.  Meigs,  Clerk,  Ac 

41  By  L.  P.  WiujAics,  A8s*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


Michael  V.  Sheridan 
Catherine  M.  Kennedy  et  al. 


Eq.  No.  11855. 


Ordered  this  8th  day  of  October.  A.  D.  1888,  that  the  de- 
fendants, Guy  R.  Kennedy*  Joseph  J.  Kennedy,  Cora  W.  Kenaedy, 
Annie  E.  Bldwell  and  John  Bldwell,  cause  their  appearanoe  to 
be  entered  herein  on  or  before  the  first  rule-day  occurring 
for^  days  after  this  6»j\  otherwise  this  cause  will  be  pro- 
ceedfed  with  against  them  as  in  case  of  defibult. 

Provided  a  copy  of  this  or4er  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  successive 
weeks  before  said  last-named  day. 

CHARLES  P.  JABCBB,  Justice. 


A  true  copy.    Test : 
41 


R.  J.  Mbios,  Clerk. 
By  H.  W.  HoDOBS,  As8*t  Clerk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  Sd  day  of  October,  1888. 


Br  et  al. ) 

{No. 
tetal.   ) 


11862.    Eq.  Docket  28. 


Bartow  L.  Walker  et  al. 

vs. 
Teenle  Aleshire 

On  motion  of  the  plaintiffs,  by  Mr.  John  Ridout,  their  so- 
licitor, it  is  ordered  that  the  defendants,  Toenie  Aleshire, 
Edward  Aleshire.  Georgie  D.  Blackalier,  J.  S.  Blackaller,  Kate  W. 
Weller,  A.  N.  Weller,  Lillie  B.  Hascy,  Harvey  W.  Hascy.  VIrgle 
Futierton,  Carrie  A.  Onderdonk,  Alonzo  M.  Onderdonk,  Harriet  S. 
Onderdonk,  Benjamin  A.  Onderdonk,  Orra  C.  Onderdonk,  William 
A.  Onderdonk,  Emily  Onderdonk,  Zillah  W.  Onderdonk,  Katherine 
C.  Onderdonk.  Edward  H.  J.  B.  Moscrop,  Edith  V.  Mann,  Vernon 
Mann,  S.  V.  Mann,  cause  their  appearance  to  l>e  entered  herein 
on  or  before  the  first  rule-oay  occurring  forty  days  after 
this  day;  otherwise  the  cause  will  be  proceeded  with  as  in 
caseof  de&ult. 

Provided  a  copy  of  this  order  l>e  published  in  the  Wash- 
ington Law  RRPORTBa  once  a  week  for  thr?e  successive 
weeks  before  said  date. 

The  object  of  this  suit  is  to  procure  a  sale  for  the  purpose 
of  partition  of  certain  real  estate  in  the  City  of  Washington, 
District  of  Columbia,  of  which  Henry  Moscrop  died  seized. 

By  the  Court.  CHARLES  P.  JAMES,  JusUce,  Ac. 

True  copy.    Test:  R.  J.  Mbiqs,  Clerk,  Ac. 

41  By  H.  W.  HoDOBS,  A8s*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Businees. 

September  28, 1888. 

In  the  case  of  George  Enunert  and  Edward  Castell,  Execu- 
tors of  Jacob  Frank,  deceased,  the  Executors  aforesaid  have, 
with  the  approval  of  the  Court,  appointed  Friday,  the  19th  day 
of  October.  A.  D.  1888,  at  11  o'clock  a.  m..  for  making  pay- 
ment and  distribution  under  the  Court's  direction  ana  con- 
trol; when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched,  otherwise  the  Executors  will  take  the  benefit  of  the 
law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rbpobteb  previous  to 
the  said  day. 

Test :  DORSET  CL AGETT,  Register  of  WUls. 

40*    No.  2840.    Ad.  D.  13.    Ohas.  P.  Bei^amin,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

September  28th,  1888. 

In  the  case  of  Eugene  Carusi,  Administrator  of  Michael  R. 
Combs,  deceased,  the  Administrator  aforesaid  has.  with  the 
approval  of  the  Court,  appointed  Friday,  the  26th  day  of  Oc* 
iober.  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment  and 
distribution  under  the  Court's  direction  and  control,  when  and 
where  all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properly  vouched ;  otnerwise  the 
Administrator  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  BspoBTan  previous 
to  the  said  day. 

Test :  DORSET  CLAGBTT,  Register  of  Wills. 

40    No.  2833.    Ad.D.  13.    Wm.  Jno.  MUler,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

October  1st,  1888. 

In  the  case  of  Thomas  B.  Waggaman,  Administrator 
of  Lucv  Byrne,  deceased,  the  Administrator  aforesaid  has, 
with  the  approval  of  the  Court,  appointed  Friday,  the  26th 
day  of  October,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  mak- 
ing payment  and  distribution  under  the  Court's  direction  and 
control,  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Administrator  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washinoton  Law  Bbpobtbb  previous 
to  the  said  day. 

Test :  DORSET  CLAGBTT,  Register  of  Wills. 

40    No.  2662.    Ad.  D.  13.    Irving  Williamson,  Proctor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  8d  day  of  October,  1888. 
John  H.  Sis, 


Plaintiff. 

Emily  A.  Moxlv  et  al., 

Defendants. 


No.  11846.    Eq.  Docket  28. 


On  motion  of  the  plaintiff,  by  Messrs.  Carusi  &  Bfiller,  his 
solicitors,  it  \a  ordered  that  the  defendants,  George  C.  Moxly, 
Lucy  J.  Moxly  and  William  L.  Crawford,  cause  their  appearance 
to  be  entered  herein  on  or  before  the  first  rule-day  occurring 
fortv  days  after  this  dav;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

The  object  of  this  suit  is  for  the  appointment  of  a  new 
trustee  in  place  of  Richard  L.  Crawford,  deceased,  mentioned 
in  deeds  of  trust  firom  said  defendants,  George  C.  Moxly  and 
Lucy  J.  Moxly,  to  said  Riehard  L.  Crawfoid,  to  secure  the 
payment  of  certain  promissory  notes  to  plaintiff;  and  the 
object  of  said  suit  is  also  to  ascertain  what  real  estate  said 
defendant  Emily  A.  Moxly  and  James  Reily,  executrix,  and 
executor  of  Bei\jamin  P.  Moxly,  deceased,  and  also  said 
Emily  A.  ^oxly.  as  surviving  executrix  and  trustee  of  said 
Moxly,  sold  and  conveyed,  and  in  what  manner  the  proceeds 
of  sales  have  been  invested,  and  also  to  ascertain  whether  or 
not  said  defendant,  Emily  A.  Moxly,  as  executrix  and  trus* 
tee,  under  the  will  of  said  Bei^amin  F.  Moxly,  and  decree  of 
Court  passed  in  Equity  Cause  of  Emily  A.  Moxly  against 
Mary  T.  Dent  and  others,  had  a  right  to  sell  the  real  estate 
of  said  Benjamin  F.  Moxly,  deceased,  or  any  pitrt  thereof. 

By  the  Court.  CHARLES  P.  JAMES,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Meigs,  Clerk,  Ac 

41  By  H.  W.  HoDOBS,  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  2d  day  of  October,  1888. 
Jacob  Tome        ) 

VB.  V  No.  11331.    Docket  28. 

John  L.  Bartlott  et  al. ) 

On  motion  of  the  plaintiff,  by  Mr.  KimbalL  his  solicitor, 
it  is  ordered  that  the  defendant,  Israel  G.  Kimball,  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rule-oay  occurring  forty  days  after  this  day ;  otherwise  the 
cause  will  be  proceeded  witn  as  in  case  of  default. 

The  object  of  this  suit  is  to  correct  an  error  in  the  name  of 
a  trustee. 

By  the  Court.  CHARLES  P.  JAMES,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Mmoe,  Clerk,  &c, 

40  By  M.  A.  Clancy,  Ass*t  Clerk. 


IN  TAE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  8d  day  of  October,  1888. 

Mary  J.  James    ) 

vs.  VNo.  11838.    Eq.  Docket  28. 

WUIIam  M.James.) 
On  motion  of  the  plaintiff,  by  Mr.  C.  P.  Lincoln,  her  so- 
licitor, it  is  ordered  that  the  defendant  cause  his  appear- 
ance to  be  entered  herein  on  or  before  the  first  rule-day 
occurring  forty  days  after  this  date;  otherwise  the  cause 
will  be  proceeded  with  as  m  case  of  de&ult. 

The  ODject  of  this  suit  Is  divorce  fh>m  the  bonds  of  matri- 
mony on  the  ground  of  cruelty. 
By  the  Court.  CHARLES  P.  JAMES,  JusUoe  Ao, 

True  copy.    Test :  R.  J.  Mbios,  Clerk,  Ac. 

40  By  L.  P.  Williams,  Ass't  Clerk, 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  Second  (2d)  day  of  October,  1888. 


AugusUn  Chester, 
^  Plaintiff. 

VB. 

Ebenezer  Morgan. 

Defendant. 


In  Equity.    No.  11848. 


On  motion  of  the  plaintiff,  by  Mr.  John  Raum,  his  so- 
licitor, it  \a  ordered  that  the  defendant  cause  his  appearance 
to  be  entered  herein  on  or  before  the  first  rule-aiky  occur- 
ring fort^  days  after  this  day ;  otherwise  the  cause  will  be 
prcweeded  with  as  in  caseof  defiftult. 

The  object  of  this  suit  is  to  procure  firom  the  defendant  a 
conveyance  to  the  plaintiff  of  the  premises  known  and  de- 
scribed as  lot  No.  21  and  part  lot  No.  22,  in  square  No.  816, 
in  the  City  of  Washington,  District  of  Columbia,  the  in- 
debtedness secured  by  the  conveyance  of  said  premises  to 
the  defendant  having  been  fhlly  paid  and  satisfied. 

CHARLES  P.  JAMES,  Justice. 

A  tone  copy.    Test:  R.  J.  Mmos,  Clerk. 

40  By  M.  A.  Clanot,  Ass't  Clerk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  8d  day  of  October,  1888. 
John  H.  Sit, 


Plaiiitlff. 

Emily  A.  Moxlv  tt  al., 

Defendants. 


No.  11346.    Eq.  Docket  28. 


On  motion  of  the  plaintiff;  by  Messrs.  Camsi  &  Miller,  his 
solicitors,  it  is  ordered  that  the  defendants,  George  C.  Moxly, 
Luqr  i.  Moxly  and  William  L.  Crawford,  cause  their  appearance 
to  be  entered  herein  on  or  before  the  first  role-day  occurring 
forty  days  after  this  dav;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  or  default. 

The  object  of  this  suit  is  for  the  appointment  of  a  new 
trustee  in  place  of  Richard  L.  Crawford,  deceased,  mentioned 
in  deeds  of  trust  firom  said  defendants,  Oeorge  C.  Moxly  and 
Lucy  J.  Moxly,  to  said  Richard  L.  Crawford,  to  secure  the 
pavment  of  certain  promissory  notes  to  plaintiff;  and  the 
object  of  said  suit  is  also  to  ascertain  what  real  estate  said 
defendant  Emily  A.  Moxly  and  James  Reilv,  executrix,  and 
executor  of  Benjamin  F.  Moxly,  decease^  and  also  said 
Emilv  A.  Moxly,  as  surviving  executrix  ana  trustee  of  said 
Moxly,  sold  and  conveyed,  and  in  what  manner  the  proceeds 
of  sales  have  been  invested,  and  also  to  ascertain  whether  or 
not  said  defendant,  Emily  A.  Moxly,  as  executrix  and  trus- 
tee, under  the  will  of  said  Benjamin  F.  Moxly,  and  decree  of 
Court  passed  in  Equity  Cause  of  Emily  A.  Moxly  against 
Mary  T.  Dent  and  others,  had  a  right  to  sell  the  real  estate 
of  sud  Benjamin  F.  Moxly,  deceased,  or  anv  part  thereof. 

By  the  Court.  CHARLES  P.  JAMEa,  JusUce,  Ac. 

True  copy.    Test:  R.  J.  Meigs,  Clerk,  Ac. 

41  By  H.  W.  UoDOBs,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  2d  day  of  October,  1888. 
Jacob  Tomt        ) 

w.  VNo.  11381.    Docket  28. 

John  L.  Bartlott  ot  al  J 

On  motion  of  the  plaintiff,  by  Mr.  Kimball,  his  solicitor, 
it  is  ordered  that  the  defendant,  Itraol  6.  Kimball,  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  davs  after  this  day :  otherwise  the 
cause  will  be  proceeded  with  as  i;i  case  of  denult. 

The  object  of  this  suit  is  to  correct  an  error  in  the  name  of 
a  trustee. 

By  the  Court.  CHARLES  P.  JAMES,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Mbigs,  Clerk,  Ac. 

40  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  TAE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  8d  day  of  October,  1888. 
Mary  J.  Jamet    ) 

vt.  VNo.  11338.    Eq.  Docket  28. 

WUUamM.  Jamet.) 
On  motion  of  the  plaintiff,  by  Mr.  C.  P.  Lincoln,  her  so- 
licitor, it  is  ordered  that  the  defendant  cause  his  appear- 
ance to  be  entered  herein  on  or  befbre  the  first  nile-day 
occurring  forty  days  after  this  date;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  divorce  fh>m  the  bonds  of  matri- 
mony on  the  ground  of  cruelty. 
By  the  Court.  CHARLES  P.  JAMES,  Jostioe  Ao. 

True  copy.    Teat:  R.  J.  Mbios,  Clerk,  Ac. 

40  By  L.  P.  WnxiAMs,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  Second  (2d)  day  of  October,  1888. 


Augustin  Chester, 

Plaintiff, 
vs. 
Ebenezer  Moi 


Moraan, 
Defendant. 


^In  Equity.    No.  11849. 


On  motion  of  the  plaintiff,  by  Mr.  John  Raum,  his  so- 
licitor, it  is  ordered  that  the  defendant  cause  his  appearance 
to  be  entered  herein  on  or  before  the  first  rule-day  occur- 
ring forty  days  after  this  day ;  otherwise  the  cause  will  be 
proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  procure  fVom  the  defendfint  a 
conveyance  to  the  plaintiff  of  the  premises  known  and  de- 
scribed as  lot  No.  21  and  part  lot  No.  22,  in  square  No.  816, 
in  the  City  of  Washington,  District  of  Columbia,  the  in- 
debtedness secured  by  the  oonvejrance  of  said  premises  to 
the  defendant  having  been  ftiUy  paid  and  satisfied. 

CHARLES  P.  JAMES,  Justice. 

A  tme  copy.    Test:  R.  J.  Meigs,  Clerk. 

40  By  M.  A.  Clancy,  Ass't  Clerk. 
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THE  LAW  REPORTER  CO.  be^  tp  an. 

■  nounoe  to  the  profession  that  the  fol- 
lowinfiT  of  its  series  of  legral  forms  are  now 
complete  and  can  be  obtained  at  the  office 
of  the  Company,  603  E  Street: 


OK 


Title  op  Blank. 


Deed  in  Fee, 

Deed  of  Trust, 

Quit  Claim  Deed, 

Trustee's  Deed, 

Court  Trustee's  Deed,   .    .    . 

Receipt, 

RentKeceipt, 

Promissory  Note, 

Deed  of  Trust  Note, .    •    .    . 

Declaration :  Common  Counts, 

*'  General,    .    .    . 

Stock  Transfer, 

Acknowledgment:  With  Wife, 

Clerk^s  Certiflcatej 
Acknowledgment:  Single, 

Clerk^a  Certificate^ 

Acknowledgment:  With  Wife, 

**  Smgle, .    . 

Notice  of  Trial, 

Note  of  Issue, 

Release:  Short  Form,  .  .  . 
Undertaking  for  App.  to  G.  T. 


g 

^1 

5c 

50c 

5 

50 

5 

50 

5 

50 

5 

50 

1 

6 

1 

6 

1 

6 

1 

6 

3 

25 

5 

50 

2 

10 

3 

25 

3 

25 

3 

25 

3 

25 

2 

10 

2 

10 

3 

25 

2 

10 

§ 

^w 


13.50 

3.50 

3.50 

3.50 

3.50 

40 

40 

40 

40 

1.75 

3.50 

75 

1.75 

1.76 

1.75 

1.75 

75 

75 

1.75 

75 


Tbeso  Forms  an  examined  and  passed  on  by  a  eonunittee  of 
leading  members  of  the  Bar,  are  handsomely  printed  on  Crane  Bros, 
Linen  Paper,  with  red  marginal  lines,  are  of  uniform  legal  sizes,  and 
on  the  \fbole  constitute  the  Anest  set  of  legal  forms  ever  issued  is 
the  District.  Many  other  forms  are  in  course  of  production,  it  being 
the  intention  of  the  Company  to  publish  a  complete  set  of  law  blanks. 


The  Law  Reporter  Co.'s 
BOOK3nd:job 

Printing  Dep't 

is  complete   in  every   particular  for  the 

prompt  and  correct  filling  of  orders 

for  all  kinds  of  Printing  at 

reasonable  rates. 


BNGRAVINO 

on  Copper  and  Steel  executed  in  the  best 
style  of  the  art. 


POSTAL   AND    TELEPHONE 
Orders  receive  attention  at  once.     Esti- 
mates  oheerftdly   furnished. 


W.  F.  ROBERTS,  Supt., 
TCLCPHONC  249-6.  603  E  STREET. 


Digitized  by 


Google 


Vol.  XVL 


THE  WASHINGTON  LAW  EEPORTEB. 


695 


• 

^ttomese  at  £cno. 

iSli6ceUaiuott0. 

WASHINOTON,  D.  0. 

1  BERT,  WILLIAM  STONE, 
Bl                                                                408  Fifth  St.  n.  w. 

T>ELL,  W.  PEIRCGE. 

D                    Ckmnael  in  Patent  Cktuaea          625  F  St.  n.  w. 

TJLAm,  JOHN  a. 

JD                                                                    1420  P  St.  n.  w. 

IWational  UniTeroity  I^w  Bcltool. 

Prbs't,  Hon.  ARTHUR  »tA.C  ARTHUR, 

Late  Associate  Justice  Supreme  Court  District  of  Columbia 

LECIURERS: 

Hon.  SAM'L  F.  MILLER, 

Associate  Justice  Supreme  Court  U.  S. 

International  Law. 

Hon.  W.  B.  WEBB. 

Federal  Jurisprudence  and  Practice. 

T\UMONT,  N., 

U                                                                     e29F8t.n.w. 

H.  O.  CLAUGHTON,  Esq. 

Common  Law  Pleading,  Evidence.  Equity  Pleading  and 

Practice,  CommerciiO,  Maritime,  and  Criminal  Law. 

17DWABDS  &  BARNARD, 

Xi                                                                     600  5th  SL  n.  w. 

JAMES  SCHOUIiER,  Esq. 

Bailments  and  Domestic  Relations. 

EUGENE  CARUSI,  Esq. 

JUFACKEY,  FRANKUN  H., 

JjI                                                                      505DSt.n.w. 

Real  and  Personal  Property,  Contracts.  Negotiable  Instru- 
ments, 

CHAS.  S.  WHITMAN.  Esq. 

C«  AVILLE,  JAMES  H., 

O                                                                        1419  F  St.  n.  w. 

Patent  Law  and  Practice. 
JUDGES  OF  THE  MOOT  COURT: 

OALIPORNLA- 

TtJ-oCAIiLTSTER,  WARD,  Jb., 

lYX                                430  Montgomery  St.,  San  Frandsco. 

EUGENE  CARUSI,  Esq.,        CHAS.  S.  WHITMAN,  Esq., 
Law  and  Equity  Cases.                      Patent  Cases. 

School  opens  Oct.  8, 1887.    For  information,  address  C.  W. 
BushneU,  Treas.,  or  E.  D.  Carusl,  Sec.,  1006  P  st.  n.  w.,  Wash- 
ington, D.C.                                                                       87 

OOT^RATJO 

T\UNN,  GEORGE, 

XJ                                                                          Denver. 

ITEW  TYPE,  NEW  PRESSES 

GEORGIA. 

TTARBieON  &  GILBERT. 

XI                                  Gate  City  Bank  BuUding,Atianta. 

AND 

Careful  Supervision 

AT 

KANSAS. 

TkOUGLASS,  GEORGE  L., 

U                                                                         Wichita. 

THE  LAW  REPORTER 

Printing  and  Publishing 

HOUSE, 

MINNESOTA. 

TTEATH,  HARTWBLL  P., 

U                                                                            St.  Panl. 

NEBRASKA. 
r\FFUTT,  CHARLES, 

No.  503  E  Street  N.  W. 

Telephone  249-6. 

OHIO. 
\iriNG,  GEORGE  C. 
TT                                89 Eoclid  Ave.,  Room  8,  Cleveland. 

W.  F.  ROBERTS,  Superintendeiit. 

JOHN    H.   YOORHBES, 

ATTORNEY   AT    LAW, 
Solieitor  of  Patents  and  Counsel  In  Patent  Cases. 

PRACTICES  BEFORE  THE 
Orneral  LtAND  Opfice  ant>  Oottrt  of  Ot^atma 

ANHOT9  H.  XAinUOR, 

Commissioner  of   Deeds,   Hotarj    Pablic    and 
U.  S.  Commissioner, 

1224  P  St  N.  W.                Washington,  D.  0. 
Attorney  for  Mercantile  OoUectinsr  Agency. 

Si  Cloud  Bldg.,  cor.  9th  &  F  Sts.,  Washington,  D.  C.     7 

BUlWDir'B   JUSXICE, 

f4  per  vol.    For  sale  at  the  Washington  Law  Reporter  onicc. 
A  Manual  of  the  Laws  of  the  District  of  Columbia,  from 
its  organization,  with  notes  of  decisions  and  referencvsa,  by 

CHARTiES   S.  BUNDY, 

Commissioner  of  Deeds  for  all  the  States  and  Terri'.orles. 

NOTABT  PUBLIC,  U.  S.  OOMMISSIONBB  AND  JUSTXOBOPTIIi;  PI14CB 

468  La.  Ave.      <Opp.  aty  HaU)      Washington,  D.  C. 

49*  All  papers  for  record  or  use  in  other  States  should  be 
acknowledged  before  a  Commissioner  of  Deeds  in  this  Dist  rIcL 
before  being  sent.                                                                3d 

BALDWIN,  DAVIDSON  &  WWHT, 

Attorneys  at  Law^  Solicitors  of  Patents,  and 
Counselors  in  Patent  Causes, 

26  Grant  Plaoe,  "Washinfirton,  D.  O. 

Established  1859.         Patent  Business  Exdosively.    4 

Digitized  by 


Google 


696 


.  THE  WASHINGTON  LAW  REPOETEE. 


Vol.  XVI 


Valnable  Law  Books, 
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GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2, 3,  4,  5,  1867 

to  1872. 
AbbotVs  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1^,  8,  1874,  bound ;  vol.  4^  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  vol. 

n,  1876. 
Atkins'  Chancery  Reports,  vols.  1,  2,  8. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  6,  6,  7. 

Barbour  on  Set-off. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice-— latest. 

Burge  on  Suretyship. 

• 
Chitty's  English  Digest 
Criminal  Law  (by  Washbume).  1878. 
Curwen  on  Abstracts  of  Title,  1865. 
Dallam's  Digest,  3  vols. 
Digest  of  American  Patent  Cases  to  1870— Laws, 

2oopieB. 
Digest  of  Laws  of  U.  S.,  Brightiy.  1789  to  1867, 

1867  to  1865,  1867  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1867. 

Qilbert  on  Devises. 

Qraham  on  New  Trials. 

Qreenleafs  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Lrish  Reports,  vols.  1,  2,  1867-8. 

Lrish  Reports,  Equity  series,  vol.  H,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medidne,  Ordronaux,  1869. 

Landlord  and  Tenant  (Sloane),  1878. 

Laws  1869-60. 

Law   Reports  (English),  vols.  1  to  16,  induaive, 

1867-69. 
Law  of  Nations  VatteL 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Lour  on  Sales  of  Personal  Property. 
Louisiana,  1  to  10  Martin. 
Lovelaas  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-off. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  5th  ed. 

Orphan's  Court  ManuaL 
Oldiham  &  White's  Digest,  1  voL 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1867,  Duplicates. 

Penal  Code  of  1867  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Ray's  Medical  Jurisprudence  of  Insanity,  1853. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1845. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870, 1873. 
Swinbome's  Treatise  on  Wills,  vols.  1,  2,  3. 

The  Reporter,  Houehton.  Osgood  &  Co..  vols. 

5,  6,  7,  8,  bound;  vols.  9  to  20,  inclusive, 

unbound. 
The  Transcript,  1873,  3  vols.,  published  in  New 

York. 
Treatise  on  EquiW,  Fonblanques. 
Treatise  on  Insanity,  Prichard. 

U.  S.  Stats,  at  Large,  vols.  1,  2,  3. 

U.  S.  Stats,  at  Lanro,  1861  to  1863,  and  1863  to  1867 
2  vols.,  Q.  P.  Sanger. 

U.  S.  Digest,  Abbott,  voL  1,  A  to  C,  2  copies : 
voL  ^  D  to  L.,  2  oopies ;  voL  3,  M  to  Y,  2 
copies;  vol.  5,  Sup.,  F  to  M,  1  oopy.  These 
annuals,  viz.:  voL  1  to  8.  (duplicates);  9  to 
17,  single,  with  1  voL,  Table  of  Cases  and 
Equity  Digest)  voL  2. 

Warren's  Duties  of  Attorneys,  1870. 
Waikins  on  Descents. 
Wellford's  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  Executors,  &c,  voL  2,  Thobaolt^s 
Notes. 

For  sale  at  the  OfDoe  of  the  Washington 
Law  Reporter.  Orders  for  Law  Books 
promptly  filled  at  current  prices.    Address 

THE  WASHINGTON  LAW  REPORTER, 
508  E  St.  ir«  W.»  Washington^  D.  €• 
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OCTOBER  31. 1888 


Spooled  Ck>ntraot  Exemptlner  from  Liability 
for  Negrligrenoe. 

In  a  recent  case,  Bates  m.  Old  Colony  Railroad 
Company,  17  No.  East.  Rep.,  633,  the  Supreme 
Court  of  Massachusetts  held  that  a  privilege  ac- 
corded to  an  express  messen^r,  who  held  a  pas- 
senger's season  ticket,  of  riding  in  the  baggage 
car,  from  which  passengers  are  excluded,  is  a 
sufficient  consideration  for  an  agreement  by  him 
to  absolve  the  railroad  company  from  liability 
for  accident  or  injury  resulting  therefrom,  even 
if  caused  by  the  company's  employes. 

.The  Court  said,  inter  alia:  **The  rules  of  de- 
fendant prohibited  passengers  from  riding  in 
baggage  cars,  and  the  plaintiff  had  no  right  as  a 
passenger  to  ride  where  he  was  riding  at  the 
time  he  was  injured.  He  was  there  under  a 
si>ecial  contract,  by  which,  in  consideration  that 
the  defendant  would  allow  him  to  ride  in  the 
baggage  car,  he  assumed  all  risk  of  accident  and 
injuries  resulting  therefrom,  and  agreed  to  hold 
the  defendant  free  and  discharged  from  all 
claims  and  demands  growing  out  of  any  injuries 
received  by  him  while  so  ndin^.  The  parties 
plainly  intended  to  include  injuries  resulting 
from  the  negligence  of  the  defendant's  servants. 
We  need  not  consider  whether  the  contract 
would  be  construed  or  held  to  include  injuries 
to  which  riding  in  the  baggage  car  did  not  con- 
tribute. There  was  evidence  tending  to  show 
that  the  plaintiff  would  not  have  been  injured 
had  he  been  in  a  passenger  car,  and  that  his 
presence  in  the  baggage  car  directly  contributed 
to  the  injury.  The  ruling  of  the  Court  ordering 
a  verdict  for  the  plaintiff  was  a  ruling  that  the 
plaintiff  was  entitled  to  recover  for  injury  caused 
bv  the  negligence  of  the  defendant's  servants, 
although  his  riding  in  the  baegage  car  contrib- 
uted to  the  injury.  In  considering  the  correct- 
ness of  this  ruling,  the  contract  of  the  plaintiff 
must  be  taken  to  have  been  that  he  would  as- 
sume the  risk  of  injury  from  the  negligence  of 
the  defendant's  servants  to  which  his  riding  in 
the  baggage  car,  under  the  permission  given  by 
the  defendant,  should  contribute. 

*'The  objection  is  that  the  contract  is  void;  as 
without  consideration,  unreasonable  and  against 
public  policy.  We  see  no  objection  to  the  con- 
tract as  construed  and  applied  in  this  case.  It 
was  the  duty  of  the  defendant,  as  a  carrier  of 
passengers,  to  transport  persons  over  its  road» 
on  their  paying  the  established  fare,  and  to  see 
that  its  servants  used  due  care  to  secure  the 
safety  of  its  passengers.  It  was  its  duty  to  give, 
to  persons  paving  the  established  rates,  tickets 
which  would  be  evidence  of  their  right  to  car- 
riage, and  of  the  defendant's  obligation  to  carry 
them  with  due  care.  The  defendant  was  ready 
to  do  thlB^  and  did  sel^io  the  plaintiff  a  season 
ticket  which  gave  him  all  the  rights  of  a  pas- 


senger. The  contract  in  Question  was  made  to 
give  him  a  right  which  did  not  belong  to  him  as 
a  passenger.  The  plaintiff,  having  the  rights  of 
a  passenger,  desired  to  ride  in  the  baggage  car. 
The  regulations  of  the  defendant,  as  well  as 
personal  prudence,  forbade  him  to  ride  there, 
and,  if  he  had  attempted  to  do  so,  he  not  only 
would  have  assumed  all  risks  of  injuries  result- 
ing therefrom,  but  would  have  been  liable  to  be 
expelled  from  the  car  by  the  defendant  It  is 
difficult  to  see  upon  what  ground  it  can  be  con- 
tended that  an  agreement  of  the  plaintiff  that, 
in  consideration  that  the  defendant  would  per- 
mit him  to  ride  in  the  baggage  oar,  he  would 
assume  all  risk  of  iniuries  resnltins^  therefrom, 
is  unreasonable  or  illegal.  The  defendant  was 
under  no  obli^tion  to  give  the  permission,  and 
the  effect  of  the  plaintiff's  agreement  was  only 
that  the  liability  of  the  defendant  should  not  be 
increased  by  the  permission  that  the  plaintiff,  if 
he  should  be  injured  in  consequence  of  being  in 
the  baggage  car,  should  not  be  entitled  to  re- 
cover damages  of  the  defendant,  on  the  ground 
that  he  was  there  by  its  permission.  The  con- 
tract did  not  diminish  the  liability  of  the  de- 
fendant. It  left  the  risk  assumed  by  the  plain- 
tiff in  riding  in  the  baggage  car  what  it  would 
have  been  without  the  contract;  it  only  secured 
him  against  being  ejected  from  the  car. 

"The  question  of  the  right  of  carriers  to  limit 
their  liability  for  negligence  in  the  discharge  of 
their  duty  as  carriers,  by  contx*acts  with  their 
customers  or  passengers  in  regard  to  such 
duties,  does  not  arise  under  this  contract,  as 
construed  in  this  case.  (See  Railroad  va.  Lock* 
wood,  17  Wall.,  368;  Griswold  vs.  Railroad  Co., 
53  Conn.,  371;  4  Atl.  Rep.,  261.  It  was  not  a 
contract  for  carriage  over  the  road,  but  for  the 
use  of  a  particular  car.  The  consideration  of 
the  plaintiff's  agreement  was  not  the  perform- 
ance of  anything  by  the  defendant  which  it  was 
under  any  obligation  to  do,  or  which  the  plain- 
tiff had  any  right  to  have  done.  It  was  a  privi- 
lege granted  to  the  plaintiff.  The  plaintiff  was 
not  compelled  to  enter  into  the  contract  in 
order  to  obtain  the  rights  of  a  passenger.  Hav- 
ing these  rights,  he  sought  something  more. 
The  contract  by  which  he  obtained  what  he 
sought  did  not  impair  his  rights  as  a  passen^r, 
and  ne  was  under  no  compulsio^  to  enter  into  it" 

The  Late  IVIr.  Justioe  Keating. 

Sir  Henry  Singer  Keating,  who  died  on  Mon- 
day, ftill  of  years  and  honors,  leaves  a  name 
which  will,  in  the  history  of  English  law,  be 
associated  with  the  latter  days  of  the  Court  of 
Common  Pleas.  Those  days  were  perhaps  more 
brilliant  than  the  last  days  of  all  immediately 
preceding  the  extinguishment  of  this  greatCourt, 
although  Sir  Henry  Keating  took  part  in  both. 
When  m  1875  the  Court  of  Common  Pleas  was 
merged  in  the  High  Court  of  Justice  to  re-issue 
forabriefperiodasthe  Common  Pleas  Division, 
Lord  Coleridge  was  Chief  Justice,  and  the  jus- 
tices were,  Keating,  Brett  Grove,  Denman, 
Archibald  andLindley.  Wnen  Sir  Henry  Keat- 
ing joined  the  Court  in  December,  1859,  Sir  Wil- 
tiam  Erie  was  Chief  Justice,  and  the  justices 
were  Vaughn,  Williams,  Crowder,  Willes.  Byles 
and  Keating,  which  last  took  the  place  left  vsr 
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caut  at  the  top  by  Lord  Campbell  becoming 
Lord  Chancellor,  whose  successor  in  the  Court 
of  Queen's  Bench  was  Sir  Alexander  Cockburn, 
translated  from  the  chiefship  of  the  Common 
Pleas.  A  stronger  Court,  perhaps,  never  sat  in 
Westminster  Hall.  Every  judge  of  it  represent- 
ed the  best  traditions  of  the  English  Bench,  and 
it  was  specially  famed  for  its  knowledge  of  com- 
mercial law.  It  was  a  Court  of  men  saturated 
with  the  learning  of  the  law  of  England,  but  a 
business-like  Court  withal,  and  not  wanting  in 
breadth  of  view. 

If  any  two  of  the  contemporaries  on  the  bench 
of  the  Common  Pleas  became  more  closely  as- 
sociated than  the  others,  they  were  Keating  and 
Willes.  Both  were  bom  in  Ireland  of  English 
extraction,  and  educated  at  Trinity  College, 
Dublin.  Keating  was  ten  years  older  than  Wil- 
les, but  was  still  a  laborious  junior  on  the  Ox- 
ford Circuit  and  attending  the  Oxford  and  Glou- 
cester Sessions,  when  Willes  was  called  to  the 
bar.  The  first  meeting  took  place  on  a  winter's 
morning  in  the  Temple  Gardens.  Keating  had 
risen  early  for  his  studies,  and,  to  clear  his  brain, 
was  taking  a  brisk  walk  beside  the  river,  when 
he  met  Willes  on  the  same  errand.  Similarity 
of  tastes  led  to  a  close  fHendship,  and  a  few 
years  afterwards  Willes  was  associated  with 
Keatingas  editor  of  ** Smith's  Leading  Cases." 
In  1849  Keating  took  silk,  leaving  Willes  to  plod 
on  as  a  stuff  gown  until  he  was  made  a  judge  in 
1855  on  the  same  bench  to  which  Keatmg  was 
added  four  years  later.  Meanwhile  Keating  di- 
verged into  politics.  He  entered  Parliament  as 
the  representative  of  Reading  in  18/)2,  supported 
Lord  Palmerston,  and  was  Solicitor-General 
twice.  He  did  not  forget  the  law,  but,  as  a  pri- 
vate member,  introduced  an  Act  of  Parliament ! 
which  goes  by  the  name  of  "Keatingas  Act." 
Its  object  was  to  provide  a  summary  remedy 
in  actions  brought  on  negotiable  instruments, 
which  were  too  commonly  defended  merely  for 
the  purposes  of  delay.  The  principle  has 
since  Deen  further  applied,  and  the  late  iudge 
may  be  considered  as  the  inventor  of  that 
very  effective  and  comprehensive  legal  weapon  , 
which  goes  by  the  name  of  "Order  XlV." 
His  -own  Act  has  never,  we  believe,  been  re- 
pealed, but  only  replaced,  and  has  the  soli- 
tary distinction  of  a  special  rule  for  that 
purpose  among  the  Rules  of  Court.  Since  his 
retirement  from  active  service  on  the  bench.  Sir 
Henry  Keating  has  taken  part  in  the  judgments 
of  the  Judicial  Committee  of  the  Privy  Council.  | 
He  was  never  so  great  a  lawyer  as  Mr.  Justice 
Willes,  but  his  judgments  were  always  brief  and 
to  the  point,  and  his  judicial  manner  perfect. 
Unlike  his  colleague,  Mr.  Justice  Vaughan  Wil- 
liams, he  seldom  differed  from  Chief  Justice 
Erie,  who  in  summing  up  the  qualities  of  the 
three  judges  who  usually  sat  with  him,  esti- 
mated Willes  as  a  man  of  profound  learning, 
Vaughan  Willinms  as  rather  obstinate,  and  Keat- 
ing as  of  singular  sense. — Law  Journal. 

*Ti8  THE  divine's  to  convert  by  faith,  the 
soldier's  to  overcome  by  force,  the  politician's 
to  circumvent  by  art,  but  to  the  bar  it  espe- 
cially belongs  to  prevail  with  men  through 
means  which  their  reason  can  comprehend, 
which  their  courage  need  not  disdain  and 
which  honesty  must  revere.— ^non. 


MARYLAND  COURT  OF  APPEALS. 

SMITH  vs.  TOWERS. 
June  12,  1888. 

The  power  of  alienation  is  not  a  necooaary  incident  to  an 

equitable  estate  for  life. 
The  owner  of  property  may  devise  it  in  trust  and  provide  Uiat 

the  rents  and  profits  shall  go  to  the  beneficiarr  without 

being  alienable  by  him  or  in  any  manner  liable  for  his 

debts. 
Spendthrift  trusts  are  valid  in  Maryland. 

Appeal  fW>m  the  Circuit  Court  for  Caroline 
County. 

Robinson,  J.— The  testator  devised  certain 
real  estate  to  his  fHend,  John  R.  Fountain,  in 
trust  to  collect  the  rents  and  profits,  and  to  pay 
the  same  to  his  son  Robert,  **  inro  his  own  hands, 
and  not  into  another,  whether  claiming  by  his 
authority  or  in  any  other  capacity,"  and  upon 
his  death  to  convey  said  real  estate  to  such 
children  of  his  son  Robert  as  may  be  living  at 
the  time  of  his  death.  Upon  the  construction  of 
this  clause  of  the  testator's  will  two  questions 
arose:  First,  did  the  testator  mean  to  give  the 
income  of  his  property  to  his  son  to  the  excla> 
sion  of  his  creditors;  and,  secondly,  if  so,  are  the 
terms  and  provisions  of  the  wiJl  effectual  to  carry 
out  this  intention.  There  can  be  no  difficulty 
whatever  as  to  the  first  point  He  not  only 
gives  the  legal  estate  to  the  trustee,  but  he 
directs  in  express  terms  that  he  shall  pay  the 
income  into  the  hands  of  his  son,  and  not  into 
the  hands  of  any  other  person,  whether  claim- 
ing by  his  authority  or  in  any  other  capacity. 
Here,  then,  is  an  express  provision  that  the  in- 
come shall  be  paid  to  his  son,  and  an  express 
prohibition  against  paving  it  to  any  other  per- 
son. If  the  income  in  the  hands  of  the  trustees  is 
liable  to  the  claims  of  creditors,  the  trustee,  it  is 
plain,  could  not  carry  out  the  trust.  So,  con- 
struing this  will  as  we  do,  and  it  is  not,  we  think, 
susceptible  of  any  other  construction,  the  testa- 
tor meant,  beyond  all  question,  that  the  income 
should  be  paid  into  the  hands  of  his  son,  to  the 
exclusion  of  all  other  persons,  whether  claiming 
as  alienees  or  as  creditors. 

The  next  point  is  one  of  more  than  ordinary 
importance,  and  has  not  heretofore  been  de- 
cided by  this  Court.  A  great  deal  may  be  said 
on  both  sides,  and  the  question  is  not  free  of 
difficulty.  In  England  the  discussions  are  all 
one  way,  and  it  is  well  settled  there  that  the  de- 
vise of  an  equitable  estate  or  interest  for  life  to 
any  person,  other  than  a  married  woman,  car- 
ries with  it  as  a  necessary  incident  to  such  es- 
tate or  interest^  the  ri^ht  of  alienation  by  the 
ecs'tii  que  truaf^  and  is  liable  for  the  payment  of 
his  debts,  and  no  provision  by  way  of  inhibition 
or  otherwise,  which  does  not  operate  as  a  cesser 
or  limitation  over  of  the  estate,  can  protect  it 
against  the  claims  of  creditors.  Brandon  vs. 
Robinson,  18  Ves.,  429;  Rochford  vs.  Hackman, 
9  Hare,  480;  Graves  vs.  Dolphin,  1  Sim.,  66; 
Green  vs.  Spicer,  1  Russ.  &  M.,  395;  Young- 
husband  vs.  Gisbome,  1  Colly,  400.  In  this 
country,  however,  the  discussions  are  conflict- 
ing, and  the  Supreme  Court  of  the  United  States 
and  the  Supreme  Courts  of  other  States  have, 
after  fbll  consideration  of  the  English  cases, 
held  that  the  power  of  alienation  is  not  a  neces- 
sary incident  to  an  equitable  estate  for  life,  and 
that  the  owner  of  property  may,  in  the  flree  ex- 
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ercise  of  his  bounty,  so  dispose  of  it  as  to  secure 
its  enjoyment  to  his  beneficiary  without  making 
it  alienable  to  him,  or  liable  in  any  manner  for 
his  debts,  and  that  such  an  intention,  when 
clearly  expressed  by  the  founder  of  the  trust, 
must  be  respected  by  the  courts.  The  Supreme 
Court,  after  reviewing  the  highest  decisions,  in 
an  able  opinion  by  Justice  Miller,  says:  "But 
the  doctrine  that  the  owner  of  property,  in  the 
ftee  exercise  of  his  will  in  disposing  of  it,  can- 
not so  dispose  of  it,  but  that  the  object  of  his 
bounty,  who  parts  with  nothing  in  return,  must 
hold  it  subject  to  the  debts  due  his  creditors, 
though  that  may  soon  deprive  him  of  all  the 
benefit  sought  to  be  conferred  by  the  testator's 
affection  or  generosity,  is  one  which  we  are  not 
prepared  to  announce  as  the  doctrine  of  this 
Court.  *  *  *  Nor  do  we  see  any  reason,  in 
the  recognized  nature  and  tenure  of  property 
and  its  transfer  by  will,  why  a  testator  who 
gives,  without  any  pecuniary  return,  who  gets 
nothing  of  property  value  fVom  the  donee,  may 
not  al^tach  to  that  gift  the  incident  of  continued 
use,  of  uninterrupted  benefit  of  the  gift,  during 
the  life  of  the  donee."  Nichols  vs.  Eaton,  91  U. 
S.,  725,  727. 

And  in  the  stUl  later  case  of.  Bank  V8.  Adams, 
133  Mass.,  170,  argued  in  June,  1881,  and  reargued  | 
in  March,   1882,  the   Court  unanimously  held 
that  property  may  be  conveyed  in  trust,  with  | 
the  provision  that  the  income  shall  not  be  alien- ; 
ated  by  the  beneficiary  by  anticipation,  or  be 
subject  to  be  taken  by  his  creditors  in  advance  ' 
of  its  payment  to  him,  although  there  is  no  ces-  I 
ser  or  limitation  over  of  the  estate  on  such  an  j 
event.    Morton,  C.  J.,  says :  **  We  are  not  able  | 
to  see  that  it  would  violate  any  principles  of , 
sound  public  policy  to  permit  a  testator  to  give  , 
to  the  object  of  his  bounty  such  a  qualified  in- 1 
terest  in  the  income  of  a  trust  ftmd,  and  thus  | 
provide  against  the  improvidence  or  misfortune  , 
of  the  beneficiary.       *       *       *       Under  our , 
system,  creditors  may  reach  all  the  property  of  ^ 
the  debtor  not  exempt  by  law,  but  they  cannot 
enlarge  the  gift  of  a  founder  of  a  trust,  and  take 
more  than  he  has  given."    And  then  again  in 
Rife  m.  Gteyer,  69  Pa.  St.,  393,  Judge  Sharswood, 
speaking  for  the  Court,  says.  **Thata  benefac- 
tor has  the  x>ower  of  thus  restricting  the  enjoy- 
ment of  his  bounty  through  the  medium  of  a , 
trust  during  the  life  of  the  beneficiary  is  now  | 
the  unquestionable  law  of  the  State."    In  Shank- . 
land's  Appeal,  47  Pa.  St.,  113,  the  point  was  ex- 
pressly decided,  and  it  was  there  held  that  a  | 
trust  to  collect  and  receive  rents,  and  pay  over 
the  same  to  a  son  of  the  testratrix  for  and  dur-  | 
inff  the  term  of  his  natural  life,  without  being 
subject  to  his  debts  and  liabilities,  was  an  active  I 
one,  and  that  the  legal  estate  was  vested  in  the ' 
trustees,  and  no  act  of  the  cestui  que  trust  could  j 
deprive  him  of  it,  or  allow  him  to  interfere  with 
the  collection  of  the  income,  and  no  creditor 
could  touch  the  income  or  any  interest  which 
the  cestui  que  trust  had  in  it    In  Vermont,  Con- 
nectiout  and  Kentucky  the  highest  courts  have  | 
held  that  the  income  of  property  may  be  de- 1 
vised  in  trust  for  the  benefit  of  the  cestui  que  \ 
trust  for  life,  to  the  exclusion  of  the  claims  of 
his  creditors.    White's  Ex'rs  vs.  White,  30  Vt, 
338 :  Levitt  vs.  Beirne,  21  Conn.,  1 ;  Pope's  Ex'rs. 
vs.  Elliott,  6  B.  Mon.,  56.    In  other  states,  how- 
ever— it  may  be  said  in  the  majority  of  the  states 


where  the  question  has  arisen — the  English  rule 
has  been  adopted  without  qualification.  Tilling- 
hast  vs.  Bradford,  6  R.  I.,  206 ;  Dick  vs.  Pitchford, 
1  Dev.  &  B.  Eq.,480;  Heath  vs.  Bishop,  4  Rich. 
Eq.,46  ;  Bailie  vs.  McWhorter,  66  Ga.,  183;  Ruge- 
ly  vs.  Robinson,  10  Ala.,  702. 

In  this  State  there  is  no  decision  to  govern  us, 
and,  with  conflicting  decisions  in  other  courts 
entitled  to  the  highest  consideration,  the  ques- 
tion is  one  after  all  to  be  determined  by  us  on 
principle.  The  English  decisions  rest  on  two 
grounds— First,  that  the  right  of  alienation  is  a 
necessary  incident  to  an  ecjuitable  estate  for  life, 
and  any  restraint  upon  this  right  is  against  the 
policy  of  the  law,  which  favors  the  ready  aliena- 
tion of  property ;  secondly,  that  public  policy 
forbids  that  one  should  have  the  right  to  enjoy 
the  income  of  property  to  the  exclusion  of  his 
creditors.  Now,  the  right  to  sell  and  dispose  of 
property  is  a  necessary  incident,  of  course,  to 
the  absolute  ownership  of  such  property.  You 
cannot  give  to  one  a  fee-simple  interest,  and  then 
say  he  shall  not  sell  or  dispose  of  it,  because  the 
right  to  alien  is  a  legal  and  necessary  incident 
to  the  estate  granted,  and  to  impose  such  a  con- 
dition would  be  repugnant  to  the  nature  and 
tenure  of  the  estate  itself.  And  besides  the  best 
interests  of  the  public  require  that  there  should 
be  a  ready  transmission  of  property. 

But  the  reasons  on  which  tho  rule  is  founded 
do  not  apply  to  the  transfer  of  property  intrust 
Where,  by  the  terms  of  the  trust,  the  legal 
estate  is  vested  in  a  trustee,  he  takes  the  legal 
title,  with  the  necessary  incidents  attached  to 
it,  and  among  such  incidents  is  the  right  to  alien 
it.  The  cestui  que  trust  takes  the  equitable  es- 
tate with  the  right  to  the  accrued  income,  and, 
when  this  has  been  paid  to  him,  the  absolute 
right  to  dispose  of  it.  So  neither  the  principal 
nor  the  income  can  be  said  to  be  inalienable. 
And,  besides,  the  policy  of  the  law  is  not  against 
all  restraints  on  the  absolute  right  to  dispose  of 
it.  You  may  g^ve  one  an  estate  for  life,  with  a 
provision  that  the  estate  shall  g^  over  to  a  third 
I>erson  upon  alienation,  voluntary  or  involun- 
tary, by  the  life  tenant  You  cannot  give  prop- 
erty to  be  held  in  perpetuity,  but  you  may  give 
one  an  estate  for  life,  with  a  limitation  over  to 
lives  in  being,  and  twenty-one  years  thereafter. 
And  so  by  the  English  rule  you  may  give  an 
equitable  estate  for  life,  with  a  limitation  over 
or  a  cesser  to  a  third  person  should  the  life  ten- 
ant attempt  to  alien  it  Now,  in  all  instances, 
there  is  a  restraint  to  a  greater  or  less  degree  on 
the  right  of  alienation.  The  law  does  not;  there- 
fore, forbid  all  and  any  restraints  on  the  right 
to  dispose  of  it,  but  only  such  restraints  as  may 
be  deemed  against  the  best  interests  of  the  com- 
munity. And  the  gift  of  an  equitable  right  to 
the  income  from  propertjr  for  the  life  of  the 
beneficiary,  to  the  exclusion  of  his  alienees,  is 
not,  in  our  opinion,  repugnant  to  the  estate  or 
interest  granted,  nor  is  it  such  a  restraint  on  the 
right  of  alienation  as  the  law,  for  reasons  of 
public  policy,  forbids. 

And  then  as  to  the  other  ground,  that  it  is 
against  the  policy  of  the  law  to  prevent  one  to 
hold  and  enjoy  an  estate  or  interest  in  property 
for  life,  whether  legal  or  equitable,  to  the  exclu- 
sion of  his  creditors.  Now,  common  honesty 
requires,  of  course,  that  every  one  should  pay 
his  debts,  and  the  policy  of  the  law  for  centur- 
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ies  has  been  to  sabject  the  property^  of  a  debtor 
of  every  kind,  which  he  holds  in  his  own  right, 
to  the  payment  of  his  debts.  He  has,  as  owner 
of  such  property,  the  right  to  dispose  of  it  as  he 
pleases,  and  his  interest  is  therefore  liable  for 
the  payment  of  his  debts.  But  a  cestui  que  trust 
does  not  hold  the  estate  or  interest  in  his  own 
right.  He  has  but  an  equitable  and  qualified 
right  to  the  property  or  to  its  income,  to  be 
held  and  enjoyed  by  the  beneficiary  on  certain 
terms  and  conditions  prescribed  by  the  founder 
of  the  trust.  The  legal  title  is  in  the  trustee, 
and  the  cestui  que  trust  derives  his  title  to  the 
income  through  the  instrument  by  which  the 
trust  is  created.  The  donor  or  devisor,  as  the 
absolute  owner  of  the  property,  has  the  right  to 
prescrit>e  the  terms  on  which  his  bounty  shall  be 
enjoyed,  unless  such  terms  be  repugnant  to  the 
law.  And  it  is  no  answer  to  say  that  the  ^ft  of 
an  equitable  right  to  income,  to  the  exclusion  of 
creditors,  is  against  the  policy  of  the  law.  This  is 
begging  the  question.  Why  is  it  against  the 
policy  of  the  law  ?  What  sound  principle  does 
it  violate?  The  creditors  of  the  beneficiary 
have  no  right  to  complain  because  the  founder 
of  the  trust  did  not  give  his  bounty  to  them. 
And,  if  so,  what  grounds  have  they  to  complain 
because  he  has  seen  proper  to  g^ve  it  in  trust, 
to  be  received  by  the  trustee  and  to  be  paid  to 
another,  and  not  to  be  liable  while  in  the  hands 
of  the  trustee  to  the  creditors  of  the  cestui  que 
trust.  All  deeds  and  wills,  and  other  instru- 
ments by  which  such  trusts  are  created,  are  re- 
quired by  law  to  be  recorded  in  the  public  offices, 
and  creditors  h^ve  notice  of  the  terms  and  con- 
ditions on  which  the  beneficiary  is  entitled  to 
the  income  of  the  property.  They  know  that 
the  founder  of  the  trust  has  declared  that  this 
income  shall  be  paid  to  the  object  of  his  bounty, 
to  the  exclusion  of  creditors,  and  if,  under  such 
circumstances,  they  see  proper  to  give  credit 
to  one  who  has  but  an  equitable  and  qualified 
ri^ht  to  the  enjoyment  of  property,  they  do  so 
with  their  eyes  open. 

It  cannot  be  said  that  credit  was  given  upon 
such  a  qualified  right  to  the  enjoyment  of  the 
income  of  propertv,  or  that  creditors  have  been 
deceived  or  misled;  and  if  the  beneficiary  is  dis- 
honest enough  not  to  apply  the  income  when 
received  by  him  to  the  payment  of  his  debts, 
creditors  have  no  right  tK>  complain  because 
they  cannot  subject  it  in  the  hanos  of  the  trus- 
tee to  the  payment  of  their  claims,  against  the 
express  terms  of  the  trust.  The  hardship  to 
them  is  one  that  will  surely  brin^  about  its  own 
remedy,  for  the  dishonest  beneficiary,  it  is  plain, 
would  soon  be  without  credit  And  then,  as  to 
the  rights  of  creditors,  these  may  be  defeated, 
even  according  to  the  English  decisions,  by  pro- 
viding that  in  the  event  of  the  recovery  of  a 
judgment  against  the  cestui  que  trusty  or  upon 
his  insolvency,  his  interest  in  the  property  shall 
cease  and  shall  go  to  another.  Now,  what  ad- 
vantage to  the  creditor  is  the  cesser  or  limita- 
tion over?  What  he  wants  is  the  money  due  to 
him,  and  this  is  not  paid  by  depriving  the  bene- 
ficiary of  the  property.  But  it  may  bS  said  that, 
sooner  than  loose  his  interest  in  the  property, 
self-interest,  if  no  higher  consideration,  will 
prompt  him  to  pay  his  debts.  There  is  force  in 
this;  but  with  the  best  intentions  any  one  may, 
by  the  chances  and  hazards  incident  to  every 


pursuit  in  life,  be  unable  to  pay  his  debts,  and 
in  that  event,  by  depriving  one  of  his  property 
by  limitation  over  to  a  third  person,  you  may 
deprive  him  of  the  very  means  by  which  he 
might  in  the  future  repair  his  fortune.  So  it 
does  not  seem  to  us  there  is  any  substantial  ad- 
vantage to  the  creditor  in  thus  permitting  the 
founder  of  the  trust  to  do  that  indirectly  which 
we  think  he  can  do  directly.  And  then,  again, 
by  the  English  rule,  the  rights  of  creditors  may 
be  excluded  by  providing  that  the  income  may 
be  paid  or  not  to  the  beneficiaiy,  at  the  option 
of  the  trustee.  To  impose  a  requirement  so 
harsh  in  itself  upon  the  bounty  of  a  donor  or 
devisor,  who  may  desire  to  provide  for  the  cer- 
tain support  of  the  object  of  his  bounty,  is  not 
warranted,  it  seems  to  us,  by  any  principle  of 
justice  or  sound  public  policy.  And  a  rule  of 
law  which  requires  this  to  be  done,  and  one 
which  may  be  evaded  by  carefully  drawn  terms 
and  provisions,  is  hardly  worth  preserving. 
Upon  principle,  therefore,  we  are  of  opinion 
that  the  founder  of  a  trust  may  provide  in 
direct  terms  that  his  property  shall  go  to  his 
beneficiary,  to  the  exclusion  of  his  alienees  and 
to  the  exclusion  of  his  creditors.  This  being  so, 
the  rents  and  profits  in  the  hands  of  the  trustee, 
and  which  the  testator  in  the  will  before  us 
directs  shall  be  paid  into  the  hands  of  his  son 
Robert,  and  "not  into  the  hands  of  another, 
whether  claiming  by  his  authority  or  otherwise," 
cannot,  in  our  opinion^  be  reached  by  his  cred- 
itors by  any  process,  either  at  law  or  in  equity, 
before  such  rents  and  profits  are  paid  to  him. 

Judgment  affirmed. 

Alvey,  C.  J.,  and  Bryan,  J.,  dissent. 


Senator  Wade  Hampton  tells  this  story 
about  Senator  **Zeb"  Vance's  first  case  in  the 
North  Carolina  Supreme  Court:  His  client  had 
been  worsted  in  tne  lower  Court,  and  Vance 
took  an  appeal.  It  waa  his  first  argument  in 
the*Court,  and  he  took  great  pains  with  it 
When  the  Court  came  to  render  a  decision  the 
Chief  Justice  quoted  Vance's  argument  in  Hdl. 
As  he  was  proceeding  Vance  looked  proudly 
around  at  the  other  lawyers  and  cheerftdly 
rubbed  his  hands.  The  Court  read  Vance's  ar- 
gument through,  and  then  said:  ''For  th^ 
reasons  we  affirm  the  decision  of  the  Court 
below."  Vance  was  dumbfounded.  His  own 
argument  was  used  as  the  basis  of  a  decision 
against  his  client. 


1.  A  Commercial  Agent  must  ordinarily  obey 
his  principal's  instructions. 

2.  Where  goods  ordered  sold,  bum  within  a 
reasonable  time  after  such  order  was  given  and 
before  sale,  the  delay  on  the  part  of  the  af^nt  in 
obeying  such  instructions  will  not  be  considered, 
in  the  absence  of  fraud,  the  proximate  cause  of 
the  loss. 

3.  Neither  will  an  agent  be  responsible  in  such 
a  case,  in  the  face  of  a legl9lative  enactment  pro- 
hibiting the  delivery  of  warehoused  goods  with- 
out the  return  and  cancellation  of  receipts  given 
when  the  same  were  placed  in  store,  where  such 
receipts  are  retained  by  the  owner  of  the  prop- 
erty in  question.  Lehman  vs,  Pritchett,  Su- 
preme Court  of  Alabama,  June  26,  1888. 
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ENGLISH  COUET  OF  APPEAL. 

BUTLER 

MANCHESTER,  SHEFFIELD  and  LINCOLN- 
SHIRE RAILWAY  COMPANY. 

June  12,  1888. 

The  plaintiff  was  a  passenger  by  the  defendants*  railway. 
The  ticket  issued  to  him  incorporated  by  reference  certain 
conditions  published  in  the  defendants*  time  tables,  one 
of  which  was  that  every  passenger  should  show  and  de- 
liver up  his  ticket  to  any  duly  authorized  servant  of  the 
company,  when  required  to  do  so  for  any  purpose,  and 
any  passenger  traveling  without  a  ticket,  or  flailing  or 
refusing  to  show  or  deliver  up  such  ticket  as  aforesaid, 
should  be  required  to  pay  the  fkre  firom  the  station 
whence  the  train  originally  started.  The  plaintiff  having 
lost  the  ticket  was  unable  to  produce  it  when  required  to 
do  so  during  the  Journey  by  one  of  the  defendants*  serv- 
ants. The  plaintiff  was  thereupon  required  to  pay  the 
fare  from  the  station  whence  the  train  had  started,  and 
on  his  declining  to  do  so,  was  forcibly  removed  bv  the 
defendants'  servants  from  the  carriage  in  which  he  was 
traveling,  no  more  force,  however,  being  used  than  was 
necessary  for  his  removal.  He  thereupon  sued  the  defend- 
ants for  assault. 

Heldy  that  the  contract  between  the  plaintiff  and  the  defend- 
ants did  not  by  implication  authorize  the  defendants  to 
remove  the  plaintiff  from  the  carriage  on  hia  failing  to 
produce  a  ticket  and  reflising  to  pay  the  fare,  as  provided 
by  the  conditon;  that  the  defendants  were  not  justified 
in  so  removing  him,  and  that  the  action  was,  therefore, 
maintainable. 

The  plaintiflf  was  a  passenger  by  the  defend- 
ants' railway.  He  had  taken  a  return  ticket  for  a 
journey  by  an  excursion  train  from  Sheffield  to 
Manchester  and  back.  The  ticket  issued  to  him 
had  upon  it  the  words  *'  subject  to  the  condi 
tions  contained  in  the  company's  time  tables 
and  advertisements."  In  the  time-tables  issued 
by  the  defendants  were  published  certain  ^by- 
laws and  regulations  headed  "By-laws  and  regu- 
lations made  by  the  company,  with  the  approval 
of  the  board  of  trade,  for  re^ulatine  the  travel- 
ing upon  and  using  the  railways  belonging  to 
ttie  said  company,"  and  which  were  stated  to 
be  made  under  the  seal  of  the  companv  and 
approved  by  the  board  of  trade.  One  of  such 
regulations  was  to  the  following  efifecfc: 

"  No  passenger  will  be  allowed  to  enter  any 
carriage  used  on  the  railway,  or  to  travel  therein 
upon  the  railway,  unless  furnished  by  the  com- 
pany with  a  ticket  specifying  the  class  of  car- 
riage and  the  stations  for  conveyance  between 
which  such  ticket  is  issued.  Every  passenger 
shall  show  and  deliver  up  his  ticket  to  any  duly 
authorized  servant  of  tne  company  when  re- 
quired to  do  so  for  any  purpose  j  any  passenger 
traveling  without  a  ticket,  or  failing  or  reftisine 
to  show  or  deliver  up  his  ticket  as  aforesaid, 
shall  be  required  to  pay  the  fkre  from  the  sta- 
tion whence  the  train  originally  started  to  the 
end  of  his  journey." 

Certain  of  the  other  by-laws  and  regulations 
expressly  provided  for  the  removal  of  passen- 
gers from  the  company's  carriages  and  prem- 
ises, e.  g.,  those  with  regard  to  persons  intox- 
icated or  using  obscene  and  abusive  langu; 
or  smoking  in  carriages  not  specially  provi< 
for  that  purpose. 


The  plaintiff  gave  up  the  outward  half  of  his 
ticket  at  Manchester,  and  on  his  return  journey 
was  required  at  Wadsley  Bridge  station,  a  mile 
out  of  Sheffield,  to  produce  his  ticket,  but  was 
unable  to  do  so,  having  lost  the  return  half  of 
the  ticket.  The  ticket  collector  required  him 
to  pay  the  ordinary  third-class  fare  from  Man- 
chester, which  he  declined  to  do.  The  com- 
pany's servants  reAised  to  allow  him  to  proceed 
without  paying  such  fare,  although  he  offered 
his  name  and  address;  and  as  he  would  not 
alight  from  the  carriage  he  was  removed  there- 
fh)m  by  force,  he  thereupon,  sued  the  company 
for  assault  The  jury  found  that  no  more  force 
had  been  used  in  removing  him  than  was  neces- 
sary for  the  purpose,  and  assessed  the  damages 
at  £25.  It  was  agreed  that  the  learned  Judge 
should  decide  all  questions  of  fact  other  than 
the  questions  as  to  whether  there  had  been  an 
excess  of  force  used  and  as  to  the  amount  of  the 
damages.  The  learned  judge  gave  judgment 
for  the  defendants,  holding  it  to  be  an  implied 
term  of  the  contract  that,  if  the  passenger  failed 
to  produce  his  ticket,  his  right  to  be  carried 
ceased,  and  that  he  might  be  removed  from  the 
carriage. 

Waddy,  Q.  0.,  and  Lawbon  Walton,  for 
plaintiff. 

LocKWOOD,  Q.  d,  and  Cyril  Dodd,  for 
defendants. 

Lord  Eshbr,  M.  R.— In  this  case  the  plaintiff, 
who  was  a  passenger  by  defendants'  railway, 
had  paid  for  a  ticket,  but  had  lost  it.  At  a 
certain  stage  of  the  journey  he  was  asked  to 
produce  his  ticket,  and  not  being  able  to  do  so, 
was  told  that  he  must  pay  the  ordinary  third-class 
fare  from  Manchester  to  Sheffield.  He  refused 
to  do  so ;  and  thereupon  the  defendants'  serv- 
ants assumed  the  power  of  pulling  the  plaintiff 
forcibly  out  of  the  railway  carriage  in  which  he 
was  traveling.  The  plaintiff  brings  an  action  of 
assault  against  the  defendants  K»r  this  act  of 
their  servants;  and  the  defendants  assert  that 
they  were  justified  in  removing  the  plaintiff 
from  their  carriage  by  force,  using  no  more 
force  than  was  necessary  for  the  purpose  of 
overcoming  his  resistance.  The  defendants  put 
it  that  the  plaintiff  was  unlawfrilly  upon  their 
premises,  and  it  is  admitted  that  tne  allegation 
that  he  was  so  is  material  to  their  defense. 

The  question,  therefore,  is,  whether  it  is  true 
that  he  was  unlawfully  on  their  premises?  I  do 
not  think  that  is  made  out.  What  is  the  nature 
of  the  relation  between  the  plaintiff  and  the  de- 
fendants? It  is,  as  it  appears  to  me,  a  con- 
tractual relation.  It  was  alleged  that  the  con- 
tract was  for  a  right  to  go  on  defendants'  land 
in  the  nature  of  an  easement,  but  that,  there 
being  no  grant  of  an  easement  under  seal,  there 
was  only  a  license  given  by  the  defendants  to 
go  on  their  premises,  which  they  could  revoke. 
All  I  will  say  with  regard  to  that  contention  is, 
that  though  it  may  have  been  quite  right  for  the 
defendants'  counsel  to  suggest  the  point,  it 
seems  to  me  when  considered  to  be  contrary  to 
good  sense.  To  say  that  a  passenger  by  rail- 
way from  London  to  Liverpool  is  to  have  an 
easement  all  over  the  line  between  those  places 
seems  to  me  really  ridiculous;  and  the  absurd- 
ity of  such  a  view  of  the  case  becomes  greater 
when  we  remember  that  companies  often  con- 
tract to  convey  passengers  over  the  lines  of 
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other  companies.  It  seems  to  me,  therefore, 
that  the  considerations  upon  which  the  case  of 
Wood  V8.  Leadbitter,  13  M.  &  W.,  838,  turned 
are  not  applicable  in  this  case.  The  contract 
between  the  plaintiff  and  the  defendants  really 
is,  that  on  his  paying  the  fare  for  the  journey, 
they  will  carry  him  in  their  carriage  on  the 
journey,  for  which  he  has  so  paid  the  fare,  using 
due  care  for  his  safety  while  so  doing.  That 
contract  may  be  subject  to  conditions  by  reason 
of  notice  given  to  that  effect  upon  the  ticket  in- 
corporating such  conditions.  In  this  case  it  is 
said  that  the  ticket  referred  to  certain  conditions 
and  thereby  incorporated  them  into  the  contract. 
The  only  conditions  which  can  be  alleged  to  be 
so  incorporated  into  this  contract  are  the  by- 
laws and  regulations  which  the  company  made 
in  pursuance  of  the  authority  given  them  for 
that  purpose  by  statute.  They  can  only  make 
by-laws  and  regulations  in  pursuance  of  their 
statutory  powers,  and  accordingly  we  find  that 
they  assume  to  make  certain  by-laws  and  regu- 
lations as  required  under  the  Railways  Clauses 


such  a  term  should  be  implied.  For  these  rea- 
sons I  think  his  decision  was  wron^,  and  that 
the  appeal  should  be  allowed  and  judgment  en- 
tered for  the  plaintiff. 

LiNDLEY,  L.  J. — I  am  of  the  same  opinion. 
The  question  raised  by  this  case  is  one  of  great 
importance  both  to  the  company  and  the  pas- 
senger. One  knows  that  railway  companies 
may  be  placed  in  great  difficulty  by  the  unscru- 
pulous attempts  of  fraudulent  persons  to  cheat 
them,  and  I  do  not  desire  to  express  any  opin- 
ion one  way  or  the  other  on  the  question  whether 
or  not  some  condition  might  be  made,  which,  if 
properly  worded,  would  justify  the  company  in 
Aiture  in  taking  the  course  they  claimed  to  take 
in  the  present  case.  There  does  not  seem  to  me 
to  be  any  by-law  or  regulation  in  this  case  which 
authorized  the  company  to  remove  from  their 
carriage  a  passenger  who  failed  to  produce  his 
ticket  That  consideration  seems  to  me  to  be 
the  key  to  the  whole  case.  How  can  the  com- 
pany justify  laying  hands  on  the  plaintiff?  The 
plaintiff  had  taken  his  ticket,  and  the  effect  was 


Consolidation  Act,  1845,  viz.,  under  the  seal  of  that  there  was  a  contract  by  the  company  to 


the  company  and  with  the  approval  of  the  board 
of  trade,  and  such  regulations  are  the  only  con- 
ditions which  can  be  looked  on  as  incorporated 
by  reference  by  this  ticket.  One  of  such  by- 
laws and  regulations  provides  that  "  Every  pas- 
senger shall  show  and  deliver  up  his  ticket  to 
any  duly  authorized  servant  of  the  company 
when  required  to  do  so  for  any  purpose;  and 
any  passenger  traveling  without  a  ticket,  or 
•  failing  or  refusing  to  show  or  deliver  up  his 


carry  him  to  Manchester  and  back.  There  is 
no  authority  as  yet  to  the  effect  that  such  a  con- 
tract of  carriage  is^  contract  for  an  interest  in 
land  It  seems  to  me  to  be  a  totally  different 
thing  from  a  contract  for  an  interest  in  land, 
and  it  seems  to  me  absurd  to  treat  the  case  as 
one  of  revocable  license.  It  is  a  case  of  a  con- 
tract for  carriage.  The  doctrine  of  Wood  vs. 
Leadbitter,  13  M.  &  W.,  838,  does  not  appear  to 
me  to  be  at  all  applicable  to  the  case  of  such  a 


ticket  as  aforesaid,  shall  be  required  to  pay  the  contract.  Supposing  that  the  contract  of  car- 
fare fVom  the  station  whence  the  train  originally  liage  involved  a  contract  for  production  of  the 
started  to  the  end  of  his  journey."    I  do  not   ticket  or  payment  of  another  fare,  and  the  plain 


think  it  is  necessary  for  the  purposes  of  this 
case  to  discuss  the  question  wnether  that  is  a 
valid  or  reasonable  regulation,  or  how  far  the 
plaintiff  would  be  bound  by  it  if  unreasonable. 
It  would  seem,  if  the  decision  in  Saunders  va. 
Southeastern  Ry.  Co.,  6  Q.  B.  Div.,  456,  be  cor- 
rect, not  to  be  reasonable." 
Whenever  it  becomes  necessary  we  must  deal 


tiff  broke  that  part  of  the  contract,  does  it  fol- 
low as  a  matter  of  law  that  the  defendants 
could  turn  him  out  of  the  carriage?  The  rem- 
edy is  to  take  proceeding's  for  the  breach  of  con- 
tract on  his  part.  It  is  argued  that  having 
broken  the  contract  he  was  'no  longer  lawftilly 
on  the  defendants'  premises.  I  do  not  see  that 
that  consequence  follows.    It  does  not  appear 


with  that  question,  but  I  think  we  may  for  the  j  to  me  that  the  contract  between  the  plaintiff 
present  purpose  assume  that  the  condition  is   and  the  defendiants  was  cancelled  by  reason  of 


reasonable.  "The  effect  of  it  is  that  the  passen- 
ger is  under  an  obligation  to  show  his  ticket,  I 
when  asked  to  do  so,  and  if  he  fails  to  do  so,  a 
certain  cousequence  is  to  follow,  viz.,  that  he 
must  pay  the  fare  from  the  station  whence  the  ! 
train  started.  But  suppose  that  he  refUses  to  do  j 
so,  he  no  doubt  breaks  his  contract ;  but  does  it  { 
result  that  the  company's  servants  may  lay 
hands  on  him  and  remove  him  fVom  the  car- 


the  plaintiff's  breach  of  contract.  In  my  opin- 
ion the  defendants  failed  to  show  that  the  plain- 
tiff was  unlawAiUy  upon  their  premises,  and 
therefore  they  had  no  right  to  remove  him 
therefrom  by  force.  For  these  reasons  I  agree 
that  the  appeal  should  be  allowed. 

Lopes,  L.  J. — It  is  somewhat  extraordinary 
that  there  should  be  no  authority  on  such  an  im- 
portant point  as  that  raised  in  the  present  case. 


riage?  I  do  not  think  that  it  does.  The  remedy  i  To  my  mind  the  case  is  very  clear.  *  In  the  first 
is  by  proceeding  against  him  for  the  amount  of ,  place,  it  is  to  be  observed  that  there  is  no  by- 
the  fare  he  refhses  to  pay.  Where  is  there  any  i  law  or  regulation  which  can  be  relied  on  as  pro- 
contract  by  which  he  has  agreed  that  if  he  fails  ;  tecting  the  defendants  in  respect  of  what  their 
to  show  a  ticket  or  to  pay  the  fare  mentioned  I  servants  did  in  this  case.  Whether  any  regula- 
in  the  regulation,  the  company  may  lay  hands  ■  tion  could  be  ft^med  which  would  do  so,  I  doubt; 
on  him  and  put  him  out  of  the  carriage  by  force?  but  it  is  unnecessary  to  express  any  opinion  as 
No  one  has  any  right  to  lay  hands  forcibly  on  a  to  that,  because  there  is  no  such  by-law  or  repi- 
man  in  the  absence  of  some  legal  authority  to '  lation  in  this  case.    That  being  so,  the  guesticn 

is  whether  the  company's  servants  were  justified 


do  so  or  some  agreement  to  that  effect.  It  is 
argued  that  such  a  right  on  the  part  of  the  corn- 
must  be  implied,  but  no  court  has  a  right  to  im- 
ply any  term  as  between  parties  which  was  not 
clearly  and  obviously  within  the  contemplation 
of  both  the  parties,  and  I  cannot  agree  with  the 
l3arned  judge  in  the  court  below  in  holding  that 


in  the  absence  of  any  such  by-law  or  regulation 
in  laying  hands  on  the  plaintiff  as  they  did. 
The  plaintiff  had  admittealy  properly  taken  his 
ticket  for  the  journey  from  Shefieldto  Manches- 
ter and  back,  and  had  paid  the  fiill  fare  for  the 
journey,  and  admittedly  he  had  lost  his  ticket 
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accidently.  The  effect  is,  to  my  mind,  that  he 
was  lawfully  in  the  defendant's  carriage.  It 
seems  to  me  sufficient  to  state  so  much  to  show 
that  the  defendants  were  not  justified  in  assault- 
ing him  as  they  did.  It  is  argued  that  them  was 
a  breach  by  him  of  an  implied  contract  I  find 
it  difficult  to  understand  what  the  nature  of  the 
suggested  implication  could  be,  unless  it  were  to 
the  effect  that  he  agreed  or  consented,  that  if  he 
lost  his  ticket,  the  company  should  be  author- 
ized to  lay  hands  on  him  and  remove  him  from 
their  carriage.  I  see  no  evidence  whatever  of 
any  contract  of  that  kind.  If  there  were  any 
breach  of  contract  by  him,  it  seems  to  me  clear 
that  they  were  not  entitled  to  lay  hands  on  him, 
but  that  their  remedy  would  be  by  proceeding 
for  the  amount  of  the  fare  which  he  refused  to 
pay.  The  case  of  Wood  vs.  Leadbitter,  13  M.  & 
W.,  838,  was  relied  upon  by  the  counsel  for  the 
defendants  ;  but  I  do  not  think  that  the  princi- 
ples enunciated  in  that  case  have  any  applica- 
tion to  the  present  The  miestion  there  was  as 
to  the  right  to  go  upon  land. "  The  present  case 
is  one  of  a  contract  to  carry  with  reasonable 
care,  and  has  nothing  to  do  with  land  or  any 
easement  over  or  license  to  go  upon  land.  It 
does  not  appear  to  me  that  any  question  as  to 
the  revocability  or  otherwise  of  a  license  arises. 
For  these  reasons  I  agree  that  the  appeal  should 
be  allowed. 
Appeal  allowed. 


A  Profane  Chanoellor. 

There  are  few  readers  of  the  Herald  who  have 
not  heard  of  Lord  Chancellor  Thurlow  and  read 
many  of  the  innumerable  anecdotes  of  his  pro- 
fanity, for  he  could  not  open  his  mouth  in  the 
most  ordinary  conversation  without  swearing, 
and  even  in  the  presence  of  majesty  itself  he 
would  not  refrain.  Once  when  he  had  taken 
some  bills  which  had  passed  parliament  for 
Gteorge  m  to  sign  he  said  **  It  was  all  d— d  non- 
sense for  the  king  to  try  to  understand  them, 
and  he  had  better  just  sign  them  and  say  no 
more  about  it"  Once  when  traveling  in  the 
country  he  was  detained  at  a  country  mn  by  a 
thunderstorm,  and  to  pass  the  time  he  asked  the 
hostess  if  she  had  any  books  in  the  house.  She 
brought  him  the  Bible  and.Horseley's  sermons, 
saying  that  washer  stock.  The  former  he  threw 
briskly  aside,  and  swore  around,  mouthing  oath 
or  two  at  the  sermons.  But  the  case  was  des- 
perate^ and  rather  than  sit  listlessly  idle,  his 
lordship  began  to  read  the  sermons.  He  became 
BO  enthralled  by  the  unknown  preacher  that  he 
read  on  long  after  the  rain  had  ceased.  He  kept 
reading  as  he  went  out  to  take  his  carriage,  and, 
tossine  the  book  back  to  the  hostess,  he  said : 
*'I  wish  I  may  be  d— d  if  I  don't  make  that  fellow 
a  bishop."  And  it  was  not  very  long  before 
that  obscure  clergyman  became  Bishop  of  Lon- 
don. The  proper  outcome  and  moral  of  the 
story  of  Thurlow' s  absorption  in  the  sermons 
should  have  been  that  they  were  the  means  of 
his  conversions.  But,  unfortunately,  the  truth 
of  history  must  declare  that  neither  those  ser- 
mons, nor  any  other,  nor  anything  else,  were 
ever  the  means  of  converting  the  beetle-browed 
and  black-fiaced  chancellor.— C/iico^/o  Herald, 


NEW  YOKE  COUHT  OF  APPEALS. 

MATTER  OF  ERNEST  DAWSON. 

Decided  June,  1888. 

Where  a  sheriff,  after  receiving  moneys  on  attachment,  and 

before  Judstnsnt  in  the  action,  absconds  with  the  money, 

the  lo83  must  fUl  on  the  plaintiff  in  the  action. 
Of  two  innocent  parties,  the  one  who  tias  put  it  in  the  power 

of  a  third  party  to  commit  the  wrong  most  bear  the  loss 

occasioned  thereby. 
Appeal  from  an  order  of  the  Supreme  CJourt.  Gleneral  Term, 

First  Deparmeat,  affirming  an  order  made   at   Special 

Term. 

Earl,  J.— In  June,  1885,  Wilson  &  Knowlton 
commenced  an  action  in  the  Supreme  Court 
against  Dawson  to  reoover  damages  for  breach 
of  contract,  and  obtained  an  attachment  against 
Dawson* 8  property,  on  the  ground  of  his  non- 
residence.  The  attachment  was  issued  to  Alex- 
ander V.  Davidson,  then  sheriflf  of  New  York 
County,  and  he  attached  a  certain  debt  owing 
fVom  McDonald,  Pearce  &  Co.  to  Dawson.  Such 
proceedings  were  thereafter  taken  in  that  ac- 
tion on  behalf  of  the  plaintiffs  that  McDonald, 
Pearce  &  Co.  paid  upon  the  debt  attached  to 
Davidson,  as  sheriff,  the  sum  of  $2,316.43.  There- 
after, and  before  judgment  and  execution  in  the 
action,  Davidson  misappropriated  the  money  and 
absconded.  The  question  now  to  be  determined 
is,  who  is  to  bear  the  loss  of  the  sheriff's  mis- 
conduct and  default,  the  plaintiffs  or  the  de- 
fendant? 

We  think  the  loss  should  fall  upon  the  plain- 
tiffs. If  this  money  has  been  seized  by  virtue  of 
an  execution,  and  the  defendant  had  been  de- 
prived thereof,  it  is  well  settled  that  the  loss 
would  fall  upon  the  plaintiffs,  and  that,  to  the 
extent  of  the  property  thus  taken,  the  Judgment 
and  execution  would  be  satisfied.  (People  vs, 
Hopson,  1  Denio,  578;  Peck  vs.  Tiffany.  2  N.  Y., 
456.)  In  those  cases  the  loss  was  held  to  fall 
upon  the  judgment  creditors  because  property 
of  the  defendants  was  taken  and  lost  to  them  in 
consequence  of  legal  measures  instituted  by  the 
creditors.  We  think  the  same  rule,  and  for  pre- 
cisely the  same  reasons,  should  be  applied  to  a 
case  of  property  seized  by  virtue  of  an  attach- 
ment 

An  attachment  differs  fVom  an  execution  in 
that,  by  virtue  of  it,  the  property  of  the  alleged 
debtor  is  seized  in  advance  for  the  satisfaction 
of  any  judgment  that  may  thereafter  be  re- 
covered in  the  action,  and  during  the  pendency 
of  the  action  the  property  is  held  by  the  attach- 
ing officer  as  security  for  the  judgment  there- 
after to  be  recovered.  As  in  the  case  of  an  exe- 
cution the  property  is  seized  at  the  instigation 
of  the  attacning  creditor  and  for  his  benefit,  and 
if  it  is  lost  to  the  debtor  the  loss  should  fall  upon 
the  creditor,  and  he  should  take  his  remedy 
against  the  sheriff  upon  his  official  bond. 

When  one  of  two  innocent  parties  must  suffer 
bv  the  wrong  of  a  third  party,  it  is  frequently 
difficult  to  find  an  intelligible  gpround  for  placing 
the  loss  upon  the  one  rather  than  upon  the 
other,  and  the  difficulty  is  solved  without  any 
other  reason  by  holding  that  that  one  should 
bear  the  loss  who  put  it  in  the  power  of  the 
third  party  to  commit  the  wrong;.  That  rule 
may  be  applied  here.    The  plaintiffis  not  only 
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caused  the  attachment  to  be  issued  to  the 
sheriflF,  but  they  procured  the  order  which  com- 
pelled McDowell,  Pearce  &  Co.  to  pay  the 
defendant's  money  to  the  sheriff. 

If  this  money  had  been  seized  by  virtue  of  an 
execution,  it  would  at  once  have  operated  as  a 
payment  pro  tanto  upon  the  execution.  Here, 
in  theory  of  law,  the  money  is  in  the  possession 
of  the  sheriff,  and  when  execution  was  issued  to 
him  it  was  at  once  applicable  thereon,  and  must 
be  deemed  to  have  been  so  applied.  If  the 
sheriff  had  been  found  within  his  county,  and 
the  execution  had  actually  been  delivered  to 
him,  he  could  not  have  returned  the  same  un- 
satisfied, but  could  have  been  compelled  to  re- 
turn the  same  satisfied  as  to  the  amount  of  money 
received  by  him  upon  the  attachment  (Code, 
sec.  708],  and  such  a  return  would  have  been  ' 
conclusive  in  favor  of  the  defendant,  and  would 
have  left  the  plaintiffs  with  their  remedy  against 
the  sheriff  for  money  received  by  him.  i 

We  are,  therefore,  of  opinion  that  the  order 
should  be  affirmed,  with  costs. 

All  concur. 


The  Ohetraoter  of  a  Solioitor  in  1676. 

A  correspondent  has  favored  us  with  a  copy 
of  a  printed  pamphlet  dated  1675,  which  he  has 
unearthed  in  the  course  of  some  antiquarian 
researches,  and  which  illustrates  very  curiously 
the  reputation  in  which  solicitors,  as  contrasted 
with  attorneys,  were  then  held.  The  pamphlet 
does  not  contain  the  name  of  any  author,  but, 
singularly  enough,  the  title  page  bears  the  words 
"London:  printed  for  K  ^  *  *  1676."  The 
writer  says :  "A  solicitor  is  a  pettifogg^ing  sophis- 
ter,  one  whom  by  the  same  figure  that  a  North 
Country  peddler  is  a  merchant  man,  you  may 
stile  a  lawyer.  List  him  an  attorney  and  you 
smother  Tom  Thumb  in  a  pudding.  The  very 
name  of  a  scrivener  outreaches  him,  and  he  is 
swallowed  up  in  the  praise,  like  Sir  Hudibras  in 
a  great  saddle.  Nothing  to  be  seen  but  the 
giddv  feathers  in  his  crown.  Some  say  he's  a 
gentleman,  but  he  becomes  the  epithet  as  a' 
swine's  snout  does  a  carbuncle,  he  is  just  such 
another  dunghill  rampant  The  silly  country- 
man (who  seeing  an  ape  in  a  scrrlet  coat,  best 
Jm'c]  his  young  worship  and  gave  his  lordship 
oy)  did  not  slander  his  complement  with  worse 
application  than  he  that  names  him  a  law  giver. 
The  cook  that  served  up  a  rope  in  a  pye  (to  con- 
tinue the  fpolick)  might  have  wrapped  up  such 
a  pettifogger  as  this  in  his  bill  of  fare.  He  is  a 
will -with-a- wisp,  a  wit  whither  thou  woo't. 
Proteus  has  not  more  shapes  than  he  can  per- 
form offices.  He  can  instruct  with  the  counsell- 
ors, plead  as  an  attorney  ;  he  has  all  the  tricks 
ana  quillets  of  an  informer,  nay,  and  a  bum  too, 
for  a  need— in  a  word,  he  is  a  Jack-of-all-trades, 
and  his  shattered  ^ brain,  like  a  crackt  looking- 
glass,  represents  a  thousand  fancies.  He  calls 
himself  Esquire  of  the  Quill,  but  to  see  how  he 
tugs  at  his  pen  and  belaboureth  his  half-amazed 
clyents  with  a  cudgel  of  cramp  words,  it  would 
make  a  dog  break  his  halter.  The  jugling  Skip 
Jack  being  lately  put  to  his  last  shift,  has  meta- 
morphosed a  needle  into  a  goose  feather,  and 
the  sole  of  an  old  shoe  into  a  sheet  of  paper,  for 
the  best  of  his   profession  have   been  forlorn 


taylors,  outcast  brokers,  drunken  coblers,  or  the 
offspring  of  such  like  rabble  rout  He  hugs 
the  papers  as  the  devil  hugg'd  the  witch,  for 
they  are  an  advancement  of  his  science,  these 
fHsk  About  him  like  a  swarm  of  bees,  yet  he  is  a 
man  of  vast  practice  if  he  has  but  a  &alf  a  score 
of  'em.  If  his  lowsie  clyents  chance  to  recover 
an  old  rotten  bam  or  a  weather-beaten  cottage, 
he  will  be  sure  to  have  two-third  parts  for  a 
quantum  meruit 

**He  is  Lord  Paramount  among  the  shiftine 
bailiffs,  and  a  sworn  brother  to  the  marshaU 
men,  and  is  behind  none  of  them  at  the  extor- 
tive  faculty,  having  the  confidence  to  demand 
item  for  his  pains  and  trouble,  when  all  the 
while  ho  does  nothing  but  hover  over  a  quart 
pot  He  is  as  offensive  to  the  attorneys  as  flies 
are  to  a  galled  horse,  and  whereas  their  ne  plus 
ultra  is  ten  groats,  Mr.  Solicitor  forsooth  claims 
double  fees  with  authority,  and  if  the  client 
prove  so  saucy  to  deny  it,  he  will  rage  like  Tom 
of  Bedlam,  but  if  that  will  not  prevail  he'll  cast 
a  squeezing  look  like  that  of  Vespasian.  *  *  * 
In  the  society  of  true  and  genuine  lawyers  he  is 
like  an  owl  among  so  many  lapwings,  and  is  no 
more  fit  to  converse  with  them  than  a  hog-herd 
is  to  preach  a  sermon  or  a  cinder-wench  to  wait 
upon  a  countess.  *  *  *  He  writes  a  bill  of  costs 
in  such  worm-eaten  characters  that  'tis  past  the 
skill  of  a  Rosicmcian  to  discover  theapocaliptical 
meaning,  yet  for  all  that  he  will  not  abate  you 
an  ace  of  the  summa  totalis^  and  that,  to  be  sure, 
shall  be  plain  enough.  Wherefore  he  may  very 
fitly  be  called  the  inquisition  of  the  purse,  *  *  * 
and  more  than  that,  he  scorns  to  cheat  you  in 
hugger  mugger,  but  will  not  fail  to  do  so  before 
your  face.  He  is  like  the  man  that  cried.  Any 
tooth,  good  barber,  rather  than  stand  out  for  a 
wrangler,  if  he  can  pump  no  chink  out  of  you. 
He  wfil  manage  your  cause  for  a  breakfast,  being 
a  notable  artist  at  spunging.  Oh  I  he's  a  terrible 
slaughter  man  at  a  Thanksgiving  dinner.  He 
outstrives  a  bailiff  in  all  his  cheating  ftu^ulties, 
and  I  know  none  outstrips  him  except^is  infer- 
nal grandfather.  In  fine  he  is  the  yeoman's 
horseleech,  the  gentleman's  rubbing  brush,  and 
the  courtier's  quid  pro  quo.  He  is  the  aummum 
honum  of  knavery;  in  iud^ment  a  meer  pigmy; 
in  shew  the  beard  of  a  aemi-blazing  star.  To  be 
brief,  he  is  like  a  lamp  without  oil,  a  trumpet 
without  a  sound,  a  smoke  without  fire,  a  fiddle 
out  of  tune,  or  a  bell  without  a  clapper;  and 
differs  ftrom  a  lawyer  as  a  shrimp  does  from  a 
lobster,  a  frog  from  an  elephant  or  a  torn  tit 
from  an  eagle.'* — Solicitor^  Joui'naL 


1.  A  PRINCIPAL  may,  by  parol,  empower  an 
agent  to  sell  land  in  his  own  name,  and  enter 
into  a  written  contract  for  that  purpose. 

2.  A  simple  parol  authority  will  not  authorize 
an  agent  to  sign  for  his  principal  a  written  con- 
tract for  the  sale  of  land. 

3.  A  special  agent  for  a  particular  purpose 
must  pursue  his  authority  strictly.  Those  who 
deal  with  him  are  chargeable  with  notice  of  the 
extent  of  his  authority. 

4.  One  who  buys  from  an  ag^nt  must,  at  his 
peril,  ascertain  the  limitations  of  the  agent's 

gower.    Milne  vs.  Kleb,  Ne^  Jersey  Court  of 
hancery,  July  5,  1888. 
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Comfort  for  Cowards. 

In  a  recent  case,  People  vs.  Lennon,  38  N.  W. 
Rep.,  871,  the  Supreme  Court  of  Michigan  con- 
sidered a  very  interesting  question  in  a  prose- 
cution for  assault  with  intent  to  do  great  bodily 
harm. 

The  trial  Court  held  that  an  instruction  if  de- 
fendant's belief  as  to  the  necessity  of  the  use 
of  force  to  protect  himself  arose  from  want  of 
courage  and  an  unwarrantable  cowardice  under 
the  circumstances  then  presented  to  him,  he 
would  not  be  excused  upon  the  ground  of  self- 
defense. 

Upon  appeal,  the  Supreme  Court  held  this  in- 
struction to  be  erroneous,  and  said :  "I  do  not 
think  it  proper  that  a  Jury  should  be  authorized  to 
determine  the  standard  of  courage  in  a  case  of 
self  defense,  or  whether  the  party  attacked,  in 
what  he  did  in  his  defense,  acted  cowardly,  and, 
therefore,  without  warrant.  There  is  no  ques- 
tion of  courage  or  cowardice  in  the  case.  *  *  * 
The  question  to  be  determined  is:  Did  the  ac- 
cused, under  all  the  circumstances  of  the  assault, 
as  it  appeared  to  him,  honestly  believe  that  he 
was  in  danger  of  his  life,  or  great  bodily  harm, 
and  that  it  was  necessary  to  do  what  he  did  in 
order  to  save  himself  from  such  apparent  threat- 
ened danger?  If  so,  the  inquiry  is  ended.  It  can 
and  ought  to  make  no  difference  as  to  whether 
he  was  a  bold,  strong  man,  used  to  affrays  and 
personal  encounters^  or  a  weak,  timid  man,  un- 
acquainted with  broils  or  assaults,  as  to  the  suffi- 
ciency of  the  reason  for  his  action,  if  the  jury 
believe  that  he  acted  honestly  in  fear  of  his  life 
or  ^eat  bodily  harm.  The  feet  of  his  physical 
ana  mental  make  up(!),  and  his  experience  in 
danger,  are  to  be  considered,  it  is  true,  as  bear- 
ing upon  the  honesty  of  his  alleeed  belief  upon 
which  he  bases  his  right  to  act ;  but  in  such  con- 
sideration the  fact  tnat  the  accused  is  weak, 
timid  and  cowardly  by  nature,  is  to  be  weighed 
in  his  favor  and  not  against  him.  To  hold  other- 
wise would  be  to  set  at  naught  and  to  rule  at 
variance  with  the  well  known  laws  of  human 
nature,  and  to  place  the  weak  and  timid  at  the 
mercy  of  the  strong.  It  is  bad  enough  to  be 
constitutionally  a  coward  without  having  the  law 
also  declare  that  the  coward  has  no  right  to  act 
in  self-defense  till  he  reaches  the  point  wheie  a 
man  of  average  courage  would  have  defended 
himself  in  the  same  manner,  and  to  have  the 
quantum  of  courage  in  such  cases  determined 
by  a  jury,  sitting  in  safety  and  cool  blood,  list- 
ening to  what  must  alwavs  be  a  tame  recital  of 
the  facts,  compared  with  their  appearance  at 
the  time  they  occurred." 

Upon  the  question  as  to  the  reasonableness  of 
the  excited  fear  which  justifies  self-defense, 
there  has  been  some  conflict  in  the  authorities, 
but  the  rule  laid  down  in  this  case  is  undoubt- 
edly the  sound  one. 

What  has  been  tersely  said  by  Bishop,  1  Crim. 
Law,  sec.  874,  as  to  mental  deficiency,  applies 
to  the  present  case.  **It  is  not  criminal  to  be 
bom  under witted,  or  with  less  intellect  than 
some  other  person ;  therefore,  if  one  of  little 
understanding,  acting  carefhlly,  arrives  at  the 
conclusion  that  a  defense  of  himself  is  neces- 
sary, the  law  should  protect  him  in  making  it, 
precisely  as  if  he  possessed  a  strong  mind  which 
was  misled  by  graver  appearances." 


THE  COURTS. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

October  29. 

McKende  Semple,  of  New  York  City,  and  James  M.  Kerr, 
of  Rochester,  N.  Y.,  were  admitted  to  practice. 

196.  The  County  of  Livingston,  Mo^  vs.  The  First  Nat.  B. 
of  Portsmouth,  N.  H.  Judgment  afiirmed  with  costs  and 
interest. 

33.  Culliford  vs.  John  B.  Vinet,  etc.  Decree  reversed  with 
costs  and  cause  remanded. 

781.  Asher  vs.  The  State  of  Texas.  Judgment  reversed 
with  costs  and  cause  remanded. 

28.  The  Gki.  R.  R.  and  Banking  Co.  vs.  Railroad  Com.  of 
Ga.    Judgment  affirmed  with  costs. 

88.  Prouty  vs.  The  Lake  Shore  and  Mich.  South.  R.  R.  Co. 
Ordered  for  reargument. 

1044.  The  Piano  Manf  *g  Co.  vs.  Graham.  Motion  to  ad- 
vance to  be  heard  with  No.  108  denied,  but  leave  granted  to 
file  brief  in  106. 

5.  In  the  matter  of  Hallon  Parker,  petitioner.  Motion  for 
leave  to  file  petition  for  writ  of  mandamus  granted  and  rule 
to  show  cause  ordered  to  issue,  returnable  on  the  second 
Monday  in  January  next. 

1087.  Chappel  vs.  Bradahaw.  Dismissed  for  the  want  of 
jurisdiction. 

1367.  The  First  Nat.  Bank  of  Chicago  vs.  Corbin.  On  mo- 
tion of  Mr.  J.  M.  Flower  for  appellant  advanced  to  be  heard 
with  No.  430  as  one  case. 

430.  Graves  et  al.  vs.  Corbin.  Appeal  of  Flower,  Remy  and 
Gregory,  three  of  the  appellants  in  this  cause.  Dismissed 
with  costs,  on  motion  of  Mr.  J.  M.  Flower  for  appellants, 
as  per  stipulation  on  file. 

1409.  Jaehne  vs.  The  People  of  the  State  of  New  York. 
Argued. 

42.  M.  L.  Bundy  vs.  Cocke.    Argued  and  submitted. 

43.  FoUok  vs.  The  Brush  Electric  Association  of  St.  Louis. 
Argued  and  submitted. 

44.  Redings  et  al..  etc.,  vs.  W.  K.  Johnson,  etc.    Submitted. 
46.  Banks  et  al.  vs.  Manchester.    Submitted. 

46.  The  Ger.  Savings  Bank,  of  Davenport,  Iowa,  vs.  The 
County  of  Franklin,  111.    Submitted. 

47.  Means  vs.  Clement  Dowd  et  al.    Continued. 

48.  James  Coyne  vs.  The  Union  Pac.  Ry.  Co.    Continued. 


SUPREME  COURT  OF  THE  D.  G. 

IN  EQUITYi^New  Suits. 

October  20. 
11403.  Augustin  I.  Ambler  and  wife  vs.  John  B.  Archer  et 
al.    Discovery,  account  and  general  relief.    Com.  sol.,  W. 
WUloughby. 

October  22. 
11401.  Manr  Murray  et  al.  vs.  James  Keneally  et  al.    For 
partition.    Com.  sol.,  R.  Hagner. 

11406.  William  House  «;s.  Eliza  House.  For  divorce  and 
for  sale.    Com.  sol.,  F.  W.  Jones. 

11406.  Vianua  Nelson  vs.  Qeorge  W.  Presoott  et  al.  To 
vacate  deed.    Com.  sol.,  Frank  H.  Stephens. 

11407.  Heber  \V.  Olmstead,  alleged  lunatic.  Upon  petition 
of  H.  W.  Olmstead.  To  appoint  committee.  Com.  sol.,  H. 
W.  Olmstead. 

11408.  Jacob  B.  Fisher,  alleged  lunatic.  Upon  petition  of 
Commissioners  of  the  District  of  Columbia.  To  inquire  into 
lunacy.    Com.  sol.,  H.  E.  Davis. 

11409.  Charles  H.  Pearson,  alleged  lunatic.  Upon  peti- 
tion of  same.    For  inquiry  into  lunacy.    Com.  sol..  Same. 

11410.  John  W.  Carr  vs.  Minnie  Carr.  For  divorce.  Com. 
sol.,  C.  Carrington. 

11411. vs. .    Com.  sol.,  J.  McD.  Carrington. 

October  23. 

11412.  Hattie  C.  Combs  et  al.  vs.  William  H.  Combs.  To 
construe  trust.    Com.  sol.,  Job  Barnard. 

October  26. 

11413.  Mary  Ann  Boyle  vs.  Samuel  T.  Drury.  To  substitute 
trustee.    Com.  sol.,  L.  Williamson. 

11414.  Nettie  Riley  vs,  Thomas  Riley.  For  divorce.  Com. 
sol.,  C.  Carrington. 

October  27. 

11415.  Dayton  S.  Ward  vs.  Elizabeth  P.  Blackford  et  al. 
For  authority  to  pay  taxes  and  to  make  sure  lien.  Com. 
sols..  Gordon  &  Gordon. 

11416.  Samuel  A.  Peugh  vs.  James  Millinger.  Injunction. 
Com.  sol.,  S.  S.  Henkle. 

11417.  James  Barker  et  al.  vs.  Andrew  Barker.  Com.  soL, 
A.  B.Williams. 

October  29. 

11418.  Gtoorge  Taylor  vs.  Tyler  &  Rutherford.    Injunction. 

October  80. 
11410.  Thomas  Oliver  vs.  Rose  Williams  et  aL    Creditor's 
biU.    Com.  sol,  Mills  Dean. 
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11420.  John  L.  Grouse,  Alleged  lanatio.  Upon_petition  of 
the  Ck)mmi88ioner8  of  the  District  of  Ck>lambra.  To  appoint 
committee.    Com.  sol..  H.  E.  Davia. 

CIRCUIT  COURT.— New  Suits  at  Law. 

October  22. 

29049.  Duncanson  Bros.  m.  Abraham  F.  Barker.  Note, 
1^7.    Plffs  attys,  Qamett  and  Mackall. 

29050.  William  A.  Sharswood  vw.  MUlard  F.  Peake  et  al. 
Note,  $103.    PlO's  attys,  8ame. 

29051.  Henry  McShane  &  Co.  vs.  The  Colnmbia  Brick  Co. 
Note,  |iao.    Plffs  aUy.  F.  W.  Jones. 

October  23. 

29052.  Daniel  Giesler  va.  Nathan  W.  Walker.  Judgment  of 
Justice  Walter,  $82.34.    Plffs  atly,  Charles  Walter. 

29063.  The  Boston  Type  Foundry  Co.  of  Boston,  to  the  use 
of  the  Union  Type  Foundry  of  Chicago,  vs.  Lewis  G.  Marlni. 
$627.36.    Plffs  atty.  WiUiam  G.  Johnson. 

29054.  The  Central  Type  Foundry  Co.  of  8t.  Louis,  to  the 
use  of  the  Union  Type  Foundry  Co.  of  Chicago,  v§.  Same. 
$718.68.    Plffs  atty.  Same. 

29055.  Stephen  O.  Fuguet  et  al.  v.  Jesse  W.  Gurtizen. 
$164.20    Plffs  atty,  Bimey  &  Blmey. 

29066.  Gould  Marrion  et  al.  v8.  Theresa  Williams.  Eject- 
ment.   Plffs  atty,  F.  T.  Browning. 

October  24. 

29067.  Felix  Qnander  t».  Frank  Jonas.  Replevin.  PUft 
attvB,  Jackson  and  Clarke. 


29058.  Louis  E.  Phillips  v».  William  F.  Ogle.    $96.00. 
«^.r„    ,       .    ,  ^         ...  „.  Notes,$218. 


Pl£fs 


29069.  Jacob  Lefo  v8.  Simon  Schwartz, 
atty,  W.  K.  Dnhamel. 

October  26, 

29060.  John  J.  Appich  va.  John  O'Meara.     Judgment  of 
Justice  O  Neal,  $100.    Plffs  atty.  J.  T.  Cull. 

29061.  James  P.  Ryon  et  al.  r«.  John  W.  Clampitt  et  al. 
Note,  $150.    Plffs  atty,  W.  Wheeler. 

October  27. 

29062.  Pardee  Carpenter  m.  Harriet  P.  Wood  et  al.,  N.  Y., 
Judgment,  $1,496.72.    Plffs  attys,  Henderson  and  Calver. 

29063.  William  A.  Fairen  ys.  Frederick  B.  McGuire  et  al 
Damages,  $15,000.    Plffs  atty,  A.  C.  Bradley. 


£egal  Notices. 


Rule  of  Court. 

RULK20.  •  •  *  •  Herettfter  aV  notfcea  which  relate  to 
proceedings  in  the  Supreme  Omrt  of  the  District  of  Chlumbia^ 
the  publication  of  which  ia  required  by  law  or  by  rules  of 
Court,  or  by  any  order  of  Court,  shall  be  published  in  Thb 
Washington  Law  Reporter,  during  the  time  required  by 
law,  tn  addition  to  any  other  papers  which  mcty  be  specially 
ordered  or  which  may  be  selected  by  the  parties. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Cohmibia, 
holding  a  Special  Term  for  Orphans'  Court  buidness.  Letters 
Testamentary  on  the  personal  estate  of  Richard  A.  Gillem,  late 
of  the  District  of  Columbia,  decea.sed.  , 

All  persons  ha\'ing  claims  a^rainst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of,  to  the  subscriber,  on  or  before  the  26th  day  o!  October  ; 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene>  , 
fit  of  the  said  estate. 

Given  under  my  hand  this  26th  day  of  October,  1888. 

MELINDA  A.  GILLEM,  Ex'x,  1620  6  st.  n.  w. 
44    No.  3265.    Ad.  D.  14.    Henry  Wise  Garnett,  Proctor. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Wm.  H.  Marshall  and  others, 


Plaintiib. 


*  Hattle  and  Alice  Marshall. 


No.  11243. 


Defendants.  J 


It  is,  this  27th  day  of  October,  A.  D.  18S8,  ordered  by  the 
Court  that  the  sale  made  and  reported  by  Eugene  F.  Arnold, 
trustee  of  the  real  estate  decreed,  in  this  cause,  on  July,  the 
eighteenth,  A.  D.  1888,  to  be  sold,  be  ratified  and  confirmed, 
unless  cause  to  the  contrary  thereof  be  shown  on  or  before 
the  thirty-first  day  of  October  instant. 

Provided  a  copy  of  this  order  be  inserted  in  the  Washiho- 
TON  Law  Reporter  to  be  published  on  the  3Ist  day  of  Octo- 
ber instant,  and  frirther,  that  a  copy  of  this  order  be  printed 
once  before  said  day  in  The  Evening  Star,  and  also,  that  a 
copy  of  the  order  be  served  on  the  guardian  ad  litem  of  the 
intknt  defendants  within  two  days  from  this  date. 

W.  8.  OOX,  J. 

A  true  copy.    Test:  R.  J.  Mbios,  Clerk. 

44  By  H.  W.  HoDOBS,  Aas't  Clerk, 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

In  Equity. 

Bertha  L.  Robinson      ) 

vs.  >  11235.    Eq.  Doc.  28. 

GeorQS  F.  Robinson  et  al.  ) 

Charles  M.  Matthews,  trustee  in  the  above  cause,  having 
made  sale  of  what  is  known  as  the  Foundry  Mill  property, 
on  the  Chesapeake  and  Ohio  Canal,  situated  west  of  George- 
town, in  the  District  of  Columbia,  with  all  the  real  estate, 
milling  property  and  water  rights  thereto  belonging  to 
Robert  B.  Tenney,  of  the  District  of  Columbia,  at  and  for 
the  sum  of  fifty-nine  hundred  ($5,900.00)  dollars,  it  is,  by  the 
Court,  this  30th  day  of  October,  1888,  ordered  that  said  sale 
be,  and  the  same  is,  ratified  and  confirmed,  unless  cause  to 
the  contrary  be  shown  on  or  before  the  30th  day  of  Novem- 
ber 1888. 

Provided  a  copy  of  this  order  be  inserted  in  the  Washiko- 
TON  Law  Rbpobtbr  once  a  week  for  throe  saccesBive  weeks 
before  said  80th  day  of  Novembier,  1888. 

W.  8.  COX,  J. 

A  true  copy.    Test:  R.  J.  Meios,  Clerk. 

44  By  M.  A.  Clanct,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

James  Edward  Green  et  al. 
vs. 
Sarah  J.  Kennedy  c 


Bn  et  al. ) 
retaL    ) 


11181.    Equity  Docket  28. 


Thomas  M.  Fields,  trustee,  having  reported  to  this  Court 
that  on  October  8,  1888,  he  sold  lot  9,  in  square  5,  to  James 
Boyce,  for  $2,800.00  cash,  it  is,  this  twentv-fourth  day  of  Oc- 
tober, 1888,  ordered  that  said  sale  be  finally  ratified  and  con- 
firmed, unless  cause  to  the  contrary  be  shown  on  or  before 
November  24,  next. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
the  three  weeks  next  preceding  said  last-mentioned  date  in 
the  Washington  Law  Rbportkr. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

October  30th,  1888. 

In  the  case  of  Joseph  Auerbach,  Administrator  of  Adolph  H. 
Von  LuettwKz.  deceased,  the  Administrator  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  23d  day  of 
November.  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment 
and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Administrator  will  take  the  b^efit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  foi 
three  weeks  in  tJie  Washington  Law  Reporter  previous 
to  the  said  day. 

Test :  DORSET  CLAGETT,  Register  of  Wills. 

44    No.  2890.    Ad.  D.  18.    Chapin  Brown,  Proctor. 


44 


By  the  Court. 

A  true  copy.    Test: 


W.  8.  COX,  J. 
R.  J.  Meios,  Clerk. 
By  M.  A.  Clancy.  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

*•  ''*^**^'  •*  ■'•     1 11036  and  U170  (Consolidated.) 
Chariot  Medford  et  al.  I  Equity  Docket  28. 

The  trustees  herein,  A.  B.  Duvall,  J.  H.  Marr  and  W.  J. 
Newton,  having  reported  to  the  Court  that  thev  have  sold 
to  Samuel  Ross  sub-lots  31  to  38,  square  640.  at  and  for  $1,500.00 
for  each  of  said  sub-lots,  and  sub-lot  39  in  said  square,  at 
and  for  |2,570,  aggregating  $14,510.  it  is,  this  29th  day  of  Oc- 
tober, A.  D.  1888,  ordered  that  said  sales  be  ratified  and  con- 
firmed finally,  unless  cause  to  the  contrary  be  shown  on  or 
before  the  29th  day  of  November  next. 

Provided  a  copy  of  this  order  be  published  in  the  W^asb- 
iNOTON  Law  Reporter  once  a  week  for  three  successive 
weeks  before  said  last-mentioned  date. 

W.  8.  OOX,  J. 

A  true  copy.    Test :  R.  J.  Meios,  Clerk, 

44  By  M.  A.  Clanoy,  AssH  acrk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 


Laura  V.  Harbaugh  et  al. 
Isabella  M.  Harbaugh 


t  al.) 
etal.) 


11327.    Equity. 


James  S.  Edwards,  trustee  herein,  having  reported  a  sale 
of  lot  112,  of  the  subdivision  made  by  George  W.  Clark,  of 
certain  lots  in  square  193,  in  the  City  of  Washington,  in  the 
District  of  Columbia,  to  Charles  P.  Stone,  for  $5,200. 

It  is,  this  22d  day  of  October,  1888,  ordered  that  said  sale 
be  confirmed,  unless  cause  to  the  contrary  be  shown  on  or 
before  the  22d  day  of  November,  1888. 

Provided  a  copy  of  this  order  be  published  In  the  Wash- 
ington Law  EBPonTEB  for  three  successive  weeks  before 
said  day. 

W.  S.  COX,  J. 

A  true  copy.    Test :  R.  J.  Meigs,  Clerk. 

43  By  M.  A.  Clancy,  As8*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
October  23d,  1888. 

In  the  case  ot  Martin  F.  Morris,  Executor  of  William 
Bagnam,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  9th  day  of 
November,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making 
pajrment  and  distribution  under  the  Court's  direction  and 
control,  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Executor  will  take  the  benefit  of  the 
law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rbfobtbr  previous 
to  the  said  day. 

Test :  DORSET  CLAOETT,  Register  of  Wills. 

Geo.  E.  Hamilton  and  M.  J.  Colbert,  Proctors. 
43    No.  2810.    Ad.  D.  13. 


£cgal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

October  23d,  1888. 

In  the  case  of  Morgan  R.,  James  D.  and  Frederick  J. 
Goddard,  Executors  of  James  Goddard,  deceased,  the  Execu- 
tors aforesaid  have,  with  the  approval  of  the  Court,  appointed 
Friday,  the  16th  day  of  November,  A.  D.  1888,  at  11  o'clock  a. 
m.,  for  making  payment  and  distribution  under  the  Court's 
direction  and  control;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a 
residue  are  hereby  notified  to  attend  in  person  or  by  agent 
or  attorney  duly  authorized,  with  their  claims  against  the 
estate  properly  vouched,  otherwise  the  Executors  will  take 
the  benefit  of  the  law  a^inst  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  Law  Reportbr  previous  to 
the  said  day. 

Test :  DORSE  Y  CL  AGETT,  Register  of  Wills. 

43  No.  284L    Ad.  D.  13.    C.  M.  Matthews,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  26th  day  of  October,  A.  D.  1888. 

Charles  A.  Springman,  1 

Plaintlflf, 
v$,  l  No.  11283.    Eq.  Docket  28. 

Henry  A.  Mathlot. 

Defendant,  j 
On  motion  of  the  plaintiff,  by  Mr.  Perry,  his  solicitor,  it 
is  ordered  that  the  defendant,  Henry  A.  Mathlot,  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  ODJect  of  this  suit  is  to  correct  a  defective  acknowl- 
edgment by  Gteorge  Mathiot,  deceased,  father  of  the  said 
defendant,  of  a  deed  made  by  him,  the  said  George  Mathiot, 
to  Robert  M.  Combs,  on  the  3d  dajr  of  September,  1861,  the 
said  deed  purporting  to  convey  original  lot  14,  in  square  693, 
in  the  City  of  Washington,  m  the  District  of  Columbia. 
The  plaintiff  claims  as  assignee  of  the  said  Combs,  and  the 
defendant  is  sued  upon  the  said  George  Mathoit's  covenant 
for  ftirther  conveyance  and  as  one  of  the  heirs  at  law  of  the 
said  George  Mathiot,  to  whom  aa  such  the  said  lot  de- 
scended. 
By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test :  B.  J.  Mbiob,  Clerk,  &c. 

44  By  M.  A.  ci-AiM  jy,  .u*j  i,  Oler'i:. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

October  30th.  1888. 

In  the  case  of  Leon  Tobriner,  Administrator  of  Horatio 
Moran,  deceased,  the  Administrator  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  14th  day  ot 
December.  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  payment 
and  distrioution  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  a^mst  the  estate  properhr  vouched; 
otherwise  the  Administrator  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Repobtbr  previous 
to  the  said  day. 

Test :                    DORSET  CLAGBTT,  Register  of  Wills. 
i4_  No.  2644.    Ad.  D.  18.    A.  H.  Bell.  Proctor. 

THIS  IS  TO  OIVE  NOTICE. 

That  the  subscriber,  of  Norfolk  Co.,  Virginia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Nancy  Ann 
Syi(e8,  otherwise  Annie  Wilson,  late  of  the  District  of  Colum- 
bia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20th  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  October,  1888. 

WILLIAM  T.  SYKE8,  Adm'r. 
44    No.  8241.    Ad.  D.  14.    A.  B.  Williams.  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

October  28th,  1888. 

In  the  matter  of  the  Estate  of  Louisa  Clements,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment of  the  said  deceased  has  this  day  been  made  by 
Robert  D.  Frasier. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  23d  day  of  November  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Record  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rrpobtbb  previous 
to  the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

Test :  DORSET  CLAGETT.  Register  of  WQls. 

44    No.  3254.    Ad.  D.  14.    J.  A.  Maedel,  Proctor. 


THIS  IS  TO  OIVE  NOTICE, 

That  the  subscriber,  of  Cincinnati,  Ohio,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a.  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Ada  Fairfax, 
late  of  the  District  of  Columoia,  deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  of  October 
next :  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  October,  1888. 
WxM.  T.  LUDLOW,  Adm'r. 
Care  of  JOHN  SELDEN,  1505  Pa.  ave. 
42    No.  3248.    Ad.  D.  14.    John  Selden,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
October  12th,  1888. 
In  the  case  of  William  L.  Naylor,  Executor  of  Rosa  A. 
Schnier,  deceased,  the  Executor  aforesaid  has,  with  the  ap- 

Eroval  of  the  Court,appointed  Friday,  the  »th  day  of  Novem- 
er,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pa3nnient  and  dis- 
tribution under  the  Court's  direction  and  control:  when  and 
where  all  creditors  and  persons  entitled  to  distributive 
shares  (or  legacies)  or  a  residue  are  hereby  notified  to  attend 
in  person  or  by  agent  or  attorney  duly  auUiorized,  with 
their  claims  against  the  estate  properly  vouched ;  otherwise 
the  Executor  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

Test :  DORSE Y  CLAGETT.  Register  of  Wills. 

42    Nj.  2837.    A.  A.  JbraoA.e,  Proctor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  %  Special  Term  for  Orphans*  Court  Businew. 
October  12th,  1888. 

In  the  matter  of  the  Estate  of  John  Sullivan,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased, has  this  day  been  made  by  Mary  Sullivan. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  2nd  day  of  November  next  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rbportbr  previous  to 
the  said  day. 

By  the  Court.  CHARLES  P.  JAMES,  Justice. 

Test :  DORSEY  CLAGETT,  Register  of  WiUs. 

42    No.  3260.    Ad.  D.  14. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  John  Fiscner,  late 
of  the  District  of  Colimibia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  of  October 
next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  October,  1888. 

LEON  TOBRINER,  Ex'r.  322  i}.^  st  n  w. 
42    No.  8214.    Ad.D.  14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

October  6th.  1888. 

In  the  case  of  Martin  F.  Morris  and  Ben  Hellen,  Executors 
of  Caroline  C.  Arthur,  deceased,  the  Executors  aforesaid  have, 
with  the  approval  of  the  Court,  appointed  Friday,  the  2d  day 
of  NovemDer,A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pay- 
ment and  distribution,  under  the  Court's  direction  and  con- 
trol, when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly  author- 
ized, with  their  claims  against  the  estate  properly  vouched  ; 
otherwise  the  Executors  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  Law  Reportbb  previous  to 
the  said  day. 

Test :  DORSEY  CLAGETT,  Register  of  Wills. 

41    No.  2864.    Ad.  D.  13. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  Hamilton  County,  Ohio,  hath  ob- 
tained f^om  the  Supreme  Court  of  the  District  of  Colum> 
bia,  holding  a  Spec£&l  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Martha  Whee- 
lock,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deoeased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  4th  day  of  October 
next ;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  4th  day  of  October,  1888. 
JOSEPH  SYKKS,  Ex'r. 

Cleves  Miami  Township, 
Hamilton  County,  Ohio. 
43    No.  3243.    Ad.  D.  14.    E.  A.  Mclntlre.  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  3d  day  of  October,  1888. 
Thomas  Gray  and  Son  ) 

}  No.  11854     Eq.  Docket  28. 
et  al.  ) 


vs. 
Mary  McMahon  i 


On  motion  of  the  plaintiffs,  by  Mr.  Woodbury  Wheeler, 
their  solicitor,  it  is  ordered  tnat  the  defendant,  Joseph  P. 
McMahon,  cause  his  appearance  to  be  be  entered  herein  on 
or  before  the  first  rule-day  occurring  forty  days  after  this 
day:  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  for  the  sale  of 
the  real  estate  of  the  late  Daniel  McMahon,  deceased. 

By  the  Court.  CHARLES  P.  JAMES,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Meigs,  Clerk,  &c. 

41  By  BI.  A.  Clancy,  Aas't  Clerk. 


£egal  Notitee. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Samuel  A.  Lee  et  al.) 

tm.  V  No.  10621.    Equity  Doc.  27. 

Mary  A.  Footo  et  al.  \ 

James  S.  Edwards  and  James  H.  Smith,  the  trustees  ap- 
pointedi  herein,  having  reported  that  they  made  sale  on  the 
eighth  day  of  the  present  month  of  October,  of  the  real  estate 
and  premises  in  this  cause  decreed  to  be  sold,  to  wit,  the  lot 
two  (2),  of  the  subdivision  of  the  square  five  hundred  and 
sixtv  (560),  particularly  described  in  the  said  report  and  pro- 
ceeaings  in  this  cause,  to  Thomas  Kirby.  ibr  the  sum  of  six- 
teen thousand  two  hundred  and  fifty  dollars  (fl6,2S0).  It  is, 
this  15th  day  of  October,  A.  D.  1888,  ordered,  adjudged  and 
decreed  that  said  sale  will  be  ratified  and  confirmed,  on 
Thursday,  the  15th  day  cf  November  next,  onloas  cause  to 
the  contrary  be  shown  before  that  day. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  successive  weeks  before  said  last-mentioned  date  in 
the  Washington  Law  Rspobter,  printed  and  published  in 
the  City  of  Washington,  in  the  District  aforesaid. 

CHARLES  P.  JAMES,  Jostice. 

A  true  copy.    Test:  R.  J.  Meigs,  Clerk. 

42  By  H.  W.  Hodqeb,  Aas*t  Qerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  4th  day  of  October,  1888. 


Elizabeth  Pierce,  Edward  Hayes  and  ' 

Ann  Hayes. 

vs. 

John  T.  Vinson. 


No.  28902.    At  Law. 


On  motion  of  the  plaintiflT,  by  Messrs.  Worthington  & 
Heald.  their  attorneys,  it  is  ordered  that  the  defendant, 
John  T.  Vinson,  cause  his  appearance  to  be  entered  herein  on 
or  before  the  first  rule-day  occurring  forty  days  after  this 
day ;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default. 

The  object  of  this  suit  is  to  recover  possession  of  all  of 
original  lot  three  (3),  and  of  lots  eighteen  (18),  twenty  (20>, 
and  twenty  one  (21).  of  Wiegand's  subdivision  of  certain  lots 
in  souare  five  hundred  and  ninety-six  (596),  in  the  City  c^ 
Wasnington,  District  of  Columbia,  in  which  lots  3, 18,20  and 
21,  the  plaintiffs  claim  an  undivided  one-fourth  interest. 

Also  to  recover  one-fourth  of  the  mesne  profits  of  said  lots 
8, 18,  20  and  21  from  September  1,  1885. 

By  the  Court.  A.  B.  HAQNER,  Justice,  &c. 

True  copy.    Test:  R.  J.  Meios.  Cleric,  &c. 

41  By  J.  R.  YouKO,  Aas't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  4th  day  of  October^  1888. 
Americus  L.  Pogue  et  al.) 

V9. 

John  Woodnut  Barcroft. 


^  No.  11350.    Equity  Docket. 


On  motion  of  the  plaintifikby  Bimey&  Bimev.  their 
solicitors,  it  is  ordered  that  the  defendant,  John  Woodnat 
Barcroft,  cause  his  appearance  lo  be  entered  herein  on  or 
before  the  first  rule^ay  occurring  forty  days  after  this  day; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

Provided  that  a  copy  of  this  order  be  published  In  the 
Washinoton  Law  Rbporteb  once  a  week  for  three  weeks 
before  said  day. 

The  object  of  this  proceeding  is  to  have  a  resulting  trust,  as 
to  lots  24  and  25,  square  117,  in  the  City  of  Washington,  de- 
creed in  fiftvor  of  the  oomfriainants  against  said  d^endant, 
and  to  compel  a  conveyance  thereof. 

By  the  Court.  CHARLES  P.  JAMES,  Justice,  Ac 

True  copy.    Test:  R,  J.  Mbxos,  Clerk,  Ac 

41  5y  L.  P.  WiujAMS,  Ass*t  Clerk. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  businesi. 
Letters  Testamentary  on  the  personaJ  estate  of  John  Harring- 
ton, late  of  the  District  of  Colinnbia,  deceased. 

All  persons  having  claims  against  the  said  deoeased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there* 
of,  to  the  subscriber,  on  or  before  the  6th  day  of  October 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene> 
fit  of  the  said  estate. 

Given  under  my  hand  this  5th  day  of  October,  1888. 
her 
MARY  X  HARRINGTON,  Ex*z. 
mark. 
42    No.  3240.    Ad.D.  14.    B.  P.  Jackson,  Proctor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  10th  of  October,  1888.  ' 
MalachI  Manahan ) 

tit.  >  No.  11368.    Eq.  Docket  28. 

C.  D.  Fowler  et  al.  3 
On  motion  of  the  plaintiff,  by  Mr.  Wm.  Tavloe  Snyder,  his 
solicitor,  it  is  ordered  that  the  defendant,  Michael  Manahan, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day:  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  dentult. 

The  object  of  this  suit  is  to  obtain  account,  the  entire  per- 
sonal estate  in  the  hands  of  the  defendant,  Fowler,  adminis- 
trator, and  to  remove  the  cloud  upon  the  title  to  part  of  lot 
twenW-two  (22),  in  square  two  nundred  and  thirty-eight 
(238),  in  Washington  City,  in  said  District. 
By  the  Court.  CHABLBS  P.  JAMBS,  Justice,  &c. 

True  copy.    Teat :  R.  J.  Meios,  Clerk,  &c. 

41  By  M.  A.  Clancy,  Ass't  Clerk. 

THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentarv  on  the  personal  estate  of  Catharine 
Freeman,  late  of  the  District  of  Ck>lumbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  October.  1888. 

J.  F.  Freeman,  Ex*r,  1800  F  st  n  w 

42  No.  3242.    Ad.  D.  14. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Charles  G.  Thorn  et  al } 

V9.  }  No.  10312.    Equity. 

Allison  Nailoretal.   J 

James  S.  Edwards  and  Henry  Wise  Qamett,  trustees 
herein,  having  reported  the  sale  ol  the  real  estate  and  prem- 
ises in  this  cause  decreed  to  be  sold  (subject,  however,  to  the 
dower  right  and  interest  of  Marab  Thorn,  the  widow  of  Henry 
Thorn,  deceased),  to  the  complainant,  Charles  Q.  Thorn,  for 
the  sum  of  fourteen  thousand  two  hundred  dollars  ($14,200), 
as  particularly  set  forth  in  said  report :  it  is,  this  18tn  day  of 
October,  1888,  ordered,  adjudged  and  decreed  that  said  sale, 
as  reported,  be  confirmed  on  the  19th  day  of  November  next, 
unless  cause  to  the  contrary  be  shown  before  that  day. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  successive  weeks  before  said  day  in  the  Washington 
Law  Rbportbb,  printed  and  published  in  the  City  of  Wash- 
ington, in  the  District  aforesaid. 

W.  S.  COX,  J. 

A  true  copy.    Test:  R.  J.  Meios,  Clerk. 

48  By  M.  A.  Clancy,  Ass*t  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 

rhat  the  sulMcriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business 
Letters  Testamentary  on  the  personal  estate  of  Samuel  Taylor 
SttH,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscril>er,  on  or  t>efore  the  I5th  day  of  October 
Bext :  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  October,  1888. 

BOSA  P.  SUIT,  Ex'x,  228  New  Jersey  ave  n.  w. 
48    No.  8246.    Ad.  D.  14.    Charles  Pelham,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  5ih  day  of  October,  1888. 

Jeanette  R.  Lenman ) 

V8.  VNo.  118S9.    Eq.  Docket  28. 

Thomas  U.  Ward,  t 
On  motion  of  the  plaintiiT,  by  Mr.  Jennings,  her  solicitor* 
it  is  ordered  that  the  defendant,  Thomas  U.  Ward,  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
dkv  occurring  forty  days  after  this  day:  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  construe  decree  in  Equity  Cause 
5748,  ana  to  enjoin  defendant  from  setting  up  title  to  pts. 
lots  7  and  8,  square  899. 
By  the  Court.  CHARLES  P.  JABfES,  Justice,  &c 

True  copy.    Test:  R.  J.  Mmos,  Clerk.  ^. 

41  By  M*  A.  Clakoy,  AbsH  Clerk. 


£egal  Notices. 


No.  11248. 
Eq.  Docket  28. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  8d  day  of  October,  1888. 
David  Callahan,  by  his  next  friend, 
Margaret  Callahan. 

Catharine  Walth  alias  Kate  Walsh  et  al. 

On  motion  of  the  plaintiff,  by  Messrs.  Carusi  &  Miller, 
his  solicitors,  it  is  ordered  that  the  defendants,  Catharine 
Walsh  alias  Kate  Walsh  and  Mary  Connery.  cause  their  appear- 
ance to  be  entered  herein  on  or  befoise  the  first  rule-day 
occurring  forty  days  after  this  day;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  have  certain  real  estate  de- 
scribed in  said  cause  which  was  conveyed  by  Mary  E.  Fitch 
to  Bridget  Callahan  (wife  of  plaintiff),  who  departed  this  life 
on  27th  August,  1888,  declared  to  be  held  by  the  defendants  to 
the  use  and  benefit  of  plaintiff;  and  farther,  that  defendants 
be  decaeed  to  convey  said  real  estate  to  plaintiff,  his  heirs 
and  assigns. 

By  the  Court.  CHARLES  P.  JAMES.  Justice,  Ac. 

True  copy.    Test :  R.  J.  Mbios,  Clerk,  Ac. 

41 By  H.  W.  HoDOBS,  Ass't  aerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

October  12th,  1888. 

In  the  matter  of  the  Estate  of  Anastasla  Patten,  late  of 
the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased having  been  made  by  Mary  E.  Patten,  Josephine  A. 
Patten,  Edith  Patt«n  and  Helen  Patten: 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  or  before  Friday,  the  14th  day  of  December  next 
at  the  opening  of  the  Court  on  that  day,  to  show  cause  why 
the  said  Will  should  not  be  proved  and  admitted  to  Probate 
and  Letters  Testamentary  on  the  Estate  of  the  said  deceased 
should  not  issue  as  prayed. 

Provided  a  coppr  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washikotom  Law  Rbportbb  pre- 
vious to  the  said  day. 

By  the  Court.  CHARLES  P.  JAMES,  Justice. 

Test :  DORSET  CLAQETT,  Register  of  Wills. 

42  No.  3284.    Ad.  D.  14. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  8th  day  of  October,  1888. 
6eor9eBreitbarth) 

tm.  >  No.  28782.    Docket  83. 

William  Young.  ) 
On  motion  of  the  plaintiff,  by  Mr.  Thomas  M.  Fields,  his 
attorney,  it  is  ordered  that  the  defendant,  William  Youna, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 

The^object  of  this  suit  is  to  collect  a  furniture  bill  of  $88.76 
and  costs:  and  to  have  condemnation  of  property  of  the  de- 
fendant, Young,  attached,  in  the  hands  of  Jacob  Albrecht, 
for  this  purchase. 
By  the  Court.  A.  B.  HAGNBR,  Justice,  &o. 

True  copy.    Test :  R.  J.  Mbios,  Clerk,  Ac. 

43  By  J.  R.  YouNO,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Fnrmann  J.  Shadd,  Guardian, ) 

Of. 

Howard  Holmes  et  i 


uardian,  1 
tal.         3 


Equity  No.  11049. 


James  H.  Smith,  trustee,  having  reported  to  this  Court 
that  he  has  sold  lot  lettered  **  H,"  in  Wright  and  Cox  sub- 
division of  apart  of  Mount  Pleasant  or  Pleasant  Plains,  to 
Milton  M.  Holland,  for  $1,300  cash,  and  lot  numbered  two 
hundred  and  eight  (206),  of  Maria  Roberts'  subdivision  of  lot 
numbered  74  of  Haws'  subdivision  of  Mount  Pleasant,  to 
Michael  P.  Sullivan,  for  |230  cash,  both  properties  in  the 
District  of  Columbia,  and  that  said  purchasers  have  com- 
plied with  terms  of  sale.  It  is,  by  the  Court,  this  20th  day 
of  October,  A.  D.  1888,  ordered  that  the  said  sales  be  ratified 
and  confirmed,  unless  cause  thereof  to  the  contrary  be  shown 
on  or  t>efore  the  3d  day  of  December,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
INOTON  Law  Rbportbb  once  a  week  for  three  successive 
weeks  before  said  last-named  day. 

W.  S.  COX,  J. 

A  true  copy.    Test :  R.  J.  Mbios,  Clerk.  Sic 

43  By  M.  A.  Clanot,  Ass^t  Clerk. 
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7  HIS  IS  TO  OIVE  NOTICE. 

That  the  subBcriben,  of  the  District  of  Columbia,  have  ob- 
tained Arom  the  Sopreme  Ck>urt  of  the  District  of  Columbia- 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Henry  E.  Scott, 
late  of  the  District  of  Columbia,  deceased. 

Ail  persons  having  claims  against  the  said  deceasedlare 
hereby  warned  to  eznibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  18th  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  fVom  all  bene- 
fit of  the  said  estate. 

Given  under  our  hands  this  13th  day  of  October,  1888. 
ALBERT  F.  FOX, 
NOBLE  D.  LARNER, 

Executors. 
43    No.  8220.    Ad.  D.  14. 

~1n  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  19th  day  of  October,  1888.  • 

Alict  V.  Weeden      > 

vs.  (No.  11090.    Eq.  Docket  28. 

ChariM  E.  Beall  et  al. ) 

On  motion  of  Morris  &  Hamilton,  solicitors  for  complain 
ant,  it  is,  this  19th  dav  of  October,  A.  D.  ISbS,  ordered  that 
the  defendants,  Charles  E.  Beall  and  EuQane  Beail,  cause 
their  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  days  after  this  day:  otherwise  the 
cause  will  be  pro<^eded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  judicial  construction 
of  the  wiU  of  Beverly  W.  BeaU,  late  of  Washington,  D.  C, 
deceased. 

By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Teat:  R.  J.  Mbios,  Clerk,  &c. 

43  By  M.  A.  CuiNCY,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  10th  day  of  September,  1888. 

Lillian  S.Benton) 

vs.  V  No.  11285.    Docket. 

Henry  Benton.    I 

On  motion  of  the  plaintiff,  bv  Mr.  Frank  T.  Browning, 
her  solicitor,  it  is  ordered  that  the  defendant,  Henry  Benton, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day:  otherwise 
the  cause  wul  be  proceeded  with  as  in  case  of  denuilt. 

The  object  of  this  suit  is  for  a  divorce,  instituted  by  the 
plaintiff,  Lillian  8.  Benton,  against  the  defeudant,  Henry 
Benton,  on  the  grounds  of  desertion  of  the  plaintiff  by  the 
defendant  for  the  uninterrupted  space  of  more  [than]  two 
years. 

By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Teat:  R.  J.  Mbios.  Clerk,  &c. 

43  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Michael  V.  Sheridan        ) 

V.  }  No.  11866.    Eq.  Docket  28. 

Catharine  M.  Kennedy  et  al.  3     • 

Ordered  this  20th  day  of  October, r A.  D.  1888,  that  the  de- 
fendants, Guy  R.  Kennedy,  Joseph  J.  Kennedy,  Cora  W.  Kennedy, 
Annie  E.  Bidwell  and  John  Bidweil,  cause  their  appearance  to 
be  entered  herein  on  or  before  the  first  rule-day  occurring 
forty  days  after  this  diyr;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

The  obiect  of  this  suit  is  to  have  a  trustee  substituted  in  the 
of  Josepn  C.  G.  Kennedy,  deceased,  to  release  the  property 
deecribed  in  the  bill  fVom  the  deed  of  trust  thereon  given  by 
the  defeudant,  Susan  P.  Okie,  the  indebtedness  secured  by 
said  deed  having  been  fully  paid. 

By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test :                   R.  J.  Mkios,  Clerk,  Ac. 
43  _^y_^-  ^-  Clancy,  Ass't  Clerk^ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  an  Equity  Court  for  said  District. 
Grant  et  al. ) 

vs.  VEquity  No.  11806. 
Grant  at  al.) 
It  is,  this  22d  day  of  October,  A.  D.  1888,  ordered,  by  the 
Court,  that  the  sale  made  and  reported  by  the  trustees  in 
this  cause,  be  ratified  and  confirmed,  unless  cause  to  the 
contrary  be  shown  on  or  before  November  26th,  A.  D.  1888, 
next. 

Provided  a  copy  of  this  order  be  inserted  in  the  Washing- 
ton Law  Reporter  once  in  each  of  three  successive  weeks 
before  said  day. 

(Signed)       W.  8.  COX. 
43    Ifason  N.  Rkhardson,  Solicitor. 


£egal  Slankd. 


PE  UW  REPORTER  CO.  be^s  to  an- 
nounoe  to  the  profession  that  the  fol- 
lowing of  its  series  of  leffal  forms  are  now 
complete  and  oaji  be  obtained  at  the  office 
of  the  Company,  603  E  Street: 


OR 


Title  op  Blank. 


Deed  in  Fee, 

Deed  of  Trust, 

Quit  Claim  Deed, 

Trustee's  Deed, 

Court  Trustee's  Deed,   .    .    . 

Receipt, 

Rent  Receipt, 

Promissory  Note. 

Deed  of  Trust  N^ote, .... 

Declaration :  Common  Counts, 

"  General,    .    .    . 

Stock  Transfer, 

Acknowledgment:  With  Wife, 

Clerk*8  Certificate, 
Acknowledgment:  Single, 

Clerk^a  Certificate, 

Acknowledgment :  With  Wife, 

**  Single, .    . 

Notice  of  Trial, 

Note  of  Issue, 

Release :  Short  Form,  .  .  . 
Undertaking  for  App.  to  Q.  T. 


1 

jj 

5c 

60c 

5 

50 

6 

50 

5 

50 

5 

50 

1 

6 

1 

6 

1 

6 

1 

6 

3 

25 

6 

60 

2 

10 

3 

25 

3 

25 

3 

25 

3 

2.1 

2 

10 

2 

10 

3 

26 

2 

10 

£ 


^.50 

3.50 

3.50 

3.50 

3.50 

40 

40 

40 

40 

1.75 

3.50 

75 

1.75 

1.75 

1.75 

1.75 

75 

75 

1.75 

75 


These  Forms  an  eiamined  and  passed  on  by  a  committee  ot 
leading  members  of  the  Bar,  are  handsomely  printed  on  Crane  Bros, 
Linen  Paper,  with  red  marginal  lines,  are  of  uniform  legal  sizes,  ajud 
00  the  whole  constitute  the  Snest  set  of  legal  forms  ever  issued  ia 
the  District.  Many  other  forms  are  in  course  of  production,  it  being 
the  intention  of  the  Company  to  publish  a  complete  set  of  law  blanks. 


The  Law  Reporter  Co.'s 
BOOKSndIJOB 

Printing  Dep't 

is  complete   in  every  particular  for  the 

prompt  and  correct  filUn^r  of  orders 

for  all  kinds  of  Printin^r  at 

reasonable  rates. 


KXGRAVING 

on  Ck>pper  and  Steel  executed  in  the  best 
style  of  the  art. 


POSTAL   AND    TBIjBPHONB 
Orders  receive  attention  at  once.     Esti- 
mates  cheerfidly  famished. 


W.  F.  ROBERTS,  Supt., 
Telephone  249-6.  503  E  STREET. 
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^ttornegs  at  tam 

WASHINGTON,  D.  0. 

1  BERT,  WILLIAM  STONE, 
A.                                                                  408  Fifth  St.  n.  w. 

TJELL,  W.  PEIRCE, 

D                    OowMel  in  Patent  Oauaes 

625  F  St.  n.  w. 

T>LAIR,  JOHN  S., 

1420  F  St.  n.  w. 

T\UMONT,  N., 

629  F  St.  n.  w. 

"PDWABDS  &  BAENARD, 

600  5th  St.  n.  w. 

VTACKBY,  FRANKLIN  H., 

505  D  St.  n.  w. 

O  AVILLE,  JAMES  H^ 

1419  F  St.  n.  w. 

CALIFORNIA. 

Vf  cCALLISTER,  WARD,  Jr., 

lYX                                 430  Montgomery  St. 

San  Francisco. 

D 


COLORADO. 


UNN,  GEORGE, 


Denver. 


GEORGL^. 


HARBKON  &  GILBERT. 
Gate  City  Bank  Building,  Atlanta. 


KANSAS. 
T\OUGLASS,  GEORGE  L., 


Wichita. 


MINNESOTA. 
TTEATH,  HART  WELL  P., 


St.  Paul. 


NEBRASKA. 
r^FFUTT,  CHARLES, 


Pazton  Building,  Omaha. 


OHIO. 


WING,  GEORGE  C, 
89  Euclid  Ave.,  Room  8,  Cleveland. 


JOHN    H.    YOORHBBSy 

ATTORNEY   AT    LA^W, 
Solicitor  of  Patents  and  Connsel  in  Patent  Cases. 

PRACTICES  BEFORE  THE 

Gi^NBRAL  Land  Office  and  Court  of  Claims. 
St  Cloud  Bldg.,  cor.  9th  &  F  Sts..  Washington,  D.  C.     7 


BALDWIN,  DAVIDSON  &  WIGHT, 

Attorneys  at  Lavt,  Solicitors  of  Patents^  and 
Counselors  in  Patent  Causes^ 

25  G^rant  Plaoe,  'Wcksbingrtoii,  D.  O. 
Established  1859.         Patent  Business  Exclosively.    4 


iQiscellan^ons. 


National  UniTersity  l^a^w  Scliool. 

Pbks't,  Hon.  ARTHUR  MAC  ARTHUR, 
Late  Associate  Justice  Supreme  Court  District  of  Columbia 
LECTURERS: 
Hon.  SAM'L  F.  MILLER, 
Associate  Justice  Supreme  Court  U.  S. 
International  Law. 
Hon.  W.  B.  WEBB. 
Federal  Jurisprudence  and  Practice. 
H.  O.  CLAUGHTON,  Esq- 
Comraon  Law  Pleading,  Evidence,  Equity  Pleading  and 
Practice,  Commercial,  Maritime,  ana  Criminal  Law. 
JAMES  SCHOULER,  Esq. 
Bailments  and  Domestic  Relations. 
EUGENE  CARUSI,  Esq. 
Real  and  Personal  Property,  Contracts,  Negotiable  Instru- 
ments, 

CHAS.  S.  WHITMAN,  Esq. 
Patent  Law  and  Practice. 
JUDGES  OP  THE  MOOT  COURT : 
EUGENE  CARUSL  Esq.,      I  CHAS.  S.  WHITMAN,  Esq., 
Law  and  Equity  Cases.        |  Patent  Cases. 

School  opens  Oct.  3. 1887.  For  information,  address  C.  W. 
Bushnell,  Treas.,  or  E.  D.  Carusi,  Sec.,  1006  Pst.  n.  w.,  Wash- 
ington, D.C.  87 

NEW  TYPE,  NEW  PRESSES 

AND 

Careful  Superv^ision 

AT 

THE  LAW  REPORTER 

Printing  and  Publishing 

HOUSE, 
No.  503  E  Street  N.  W. 

Telephone  24:9-6. 


W.   F.  ROBERTS,  Superintendent. 


Commissioner  of  Dcedsy   Notary    Pablio    and 
U.  S.  Commissioner, 

1224  F  St.  N.  W.  Washington,  D.  C. 

Attorney  for  Mercantile  Oollectingr  Agrency . 

•  BUDDY'S    JUSXICE, 

$4  per  vol.    For  sale  at  the  Washington  Law  Reporter  Office. 
A  Manual  of  the  Laws  of  the  District  of  Colambia   from 
its  organization,  with  notes  of  decisions  and  references,  by 

CHABLES   S.  BUNDY, 

Commissioner  of  Deeds  for  all  the  States  and  Territories, 

NOTABT  PUBLIC,  U.  B.  CX>Mia8SIONRB  AND  JU8T1CB  OF  THE  PBAOB 

468  La.  Ave.      (Opp.  City  HaU)       Washington,  D.  C. 

49"  All  papers  for  record  or  nse  in  other  States  should  be 
acknowledged  before  a  Commissioner  of  Deeds  in  tliis  District 
before  being  sent.  88 
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Vol.  XYl 


ValnaWe  Law  Books, 


IN 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2, 3,  4,  6,  1867 

to  1872. 
Abbotf  s  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound;  vol.4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  voL 

n,  1876. 
Atkins'  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols,  1,  2,  3,  4,  6,  6,  7. 

Barbour  on  Set-oflf. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice— latest. 

Burge  on  Suretyship. 

Chitty's  English  Digest 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1866. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly,  1789  to  1857, 

1867  to  1866,  1867  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Qnarantees. 

Foster  on  Scire  Facias,  1867. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf's  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Lrish  Reports,  Equity  series,  vol.  H,  1868. 

Journal  of  the  Law  (Phila,),  1830. 
Jurisprudence  of  Medicine,  Ordronaux,  1869. 

Landlord  and  Tenant  (Sloane),  1878. 

Laws  1869-60. 

Law   Reports  (English),  vols.  1  to  16,  inclusive, 

1867-69. 
Law  of  Nations,  VatteL 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  ]Bd. 


Long  on  Sales  of  Personal  Property.      ^ 
Louisiana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-ofif. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  6th  ed. 

Orphan's  Court  Manual 
Oldham  &  White's  Digest,  1  voL 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1857,  Duplicates. 

Penal  Code  of  1867  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Ray's  Medical  Jurisprudence  of  Insamty,  1863. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1846. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870, 1873. 
Swinborne's  Treatise  on  Wills,  vols.1,  2,  3. 


The  Reporter,  HoughtoD 
6,  6,  7,  8,  bound ; 
unbound. 


&  Co..  volsw 
O'to  20,  inclusive^ 


The  Transcript,  1873,  3  vols.,  published  in  New 

York. 
Treatise  on  Equity,  Fonblanques. 
Treatise  on  Insamty,  Prichard. 

U.  S.  Stats,  at  Large,  vols.  1,  2,  3. 

U.  S.  Stats,  at  Large,  1861  to  1863,  and  1863  to  1867 
2  vols.,  G.  P.  Sanger. 

U.  S.  Digest,  Abbott,  voL  1,  A  to  C,  2  copies; 
voL  2,  D  to  L.,  2  copies ;  vol.  3,  M  to  Y,  2 
copies;  vol.  6,  Sup.,  F  to  M,  1  copy.  These 
annuals,  viz.:  vol.  1  to  8.  (duplicates);  9  to 
17,  single.  With  1  voL,  1^)10  of  Cases  and 
Equi^  Digest,  vol.  2. 

Warren's  Duties  of  Attorneys^  1870. 
Watkins  on  Descents. 
Wellford's  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  Executors,  &c.,  voL  2,  Thobault^s 
Notes. 

For  sale  at  the  Office  of  the  Washington 
Law  Reporter.  Orders  for  Law  Books 
promptly  filled  at  current  prices.    Address 

THE  WASHINGTON  LAW  REPORTER, 
508  £  St.  N.  W.,  Washington,  D.  C<. 


Digitized  by 


Google 


Vol.  XVL 


THE  WASHINGTON  LAW  EEPOETER. 


713 


Ebtabushbd  1874. 
Edwabd  S.  McOalmont,  Editor, 


Vol.  XVL 


No.  45 


WASHINGTON,  D.  a 


-      NOVEMBER  7,  1888 


Misrepresentation  in  Company's  Pro- 
spectus. 

"There  are  two  classes  of  mercantile  men 
There  are  those  who  have  lax  notions  of  the 
duty  of  taking  care  to  be  accurate,  and  those 
who  are  scrupulously  careful  to  observe  this 
dut^:  and  it  is  the  opinion  of  the  latter  class  to 
whicn  I  attach  most  importance,"  observed  Sir 
James  Hannen,  in  the  recent  case  of  Peek  vs. 
Derry.  That  most  importcmt '  decision  of  the 
Court  of  Appeal,  to  which  our  attention  is  at- 
tracted by  the  report  in  the  Law  Times  of  the 
15th  ult.,  unquestionably  falls  nothing  short  of 
what  the  strictest  purist  could  demand  in  mer- 
cantile morality,  and  indeed  leaves  a  doubt  open 
whether  even  the  "scrupulously  carefiil"  class 
itself  would  not  deem  the  principles  enforced 
rather  too  strai^ht-laced  to  sanction  by  attach- 
ing legal  liabihty  to  their  infHn^ement  The 
question  arose  in  a  suit  brought  m  the  form  of 
common  law  action  commonly  called  an  action 
of  deceit,  the  enlarged  scope  of  which  the  case 
eminently  demonstrates.  As  to  the  law  gener- 
ally with  reference  to  such  actions,  and  when  it 
is  that  a  defendant  in  such  an  action  will  be  held 
liable,  **Mr.  Pollock  in  his  valuable  work  on 
Torts"  (the  complimentary  words  of  Sir  James 
Hannen)  has  ftimished  an  amply  able  comment- 
ary. In  the  present  case  the  doctrine  to  be  de- 
duced from  the  anterior  authorities  was  thus 
formulated  by  Cotton,  L.  J.:  "In  my  opinion, 
the  law  may  be  correctly  stated  aa  follows:  that 
where  a  man  makes  a  statement,  to  be  acted 
ni>on  by  others,  which  is  false  and  which  is 
known  by  him  to  be  ^se,  or  is  made  by  him 
recklessly  or  without  caring  whether  it  is  true 
or  false — that  is,  without  any  reasonable  ground 
for  believing  it  to  be  true— he  is  liable  in  an 
action  of  deceit  at  the  suit  of  any  one  to  whom  it 
was  addressed, or  of  any  one  of  the  class  to  whom 
it  was  addressed,  and  who  was  materially  in- 
duced by  the  misstatement  to  do  an  act  to  his 
prejudice."  While  it  was  thus  put  by  Lopes,  L. 
J.:  "I  think  the  result  of  the  cases  amount  to 
this:  If  a  person  makes  to  another  a  material 
and  definite  statement  of  fact  which  is  false,  in- 
tending that  person  to  rely  upon  it,  and  he  does 
rely  upon  it,  and  is  thereby  damaged,  then  the 
person  making  the  statement  is  liable  to  make 
compensation  to  the  person  to  whom  it  is  made, 
first,  if  it  is  false  to  the  knowledge  of  the  person 
making  it;  secondly,  if  it  is  untrue  in  fact  and 
not  beueved  to  be  nrue  by  the  person  making  it; 
thirdly,  if  it  is  untrue  in  fact,  and  is  made  reck- 
lessly, for  instance,  without  any  knowledge  on 
the  subject,  and  without  taking  the  trouble  to 
ajBcertain  if  it  is  true  or  false;  fourthly,  if  it  is 
untrue  in  &ct,  but  believed  to  be  true,  but  with- 
out any  reasonable  ground  for  such  belief." 
But   now,  let  the  facts  be  stated  to  which 


those  principles  were  to  be  applied— as  applied 
they  were  in  fkvor  of  the  defendants  by  Stir- 
ling, J.,  in  the  Court  below,  and  in  favor  of 
the  plaintiff  by  Cotton,  L.  J.,  Sir  J.  Hannen 
and  Lopes,  L.  J.,  in  the  Court  of  Appeal.  The 
directors  of  a  tramway  company  issued  a  pro- 
spectus stating  in  the  heading  that  it  was  "  In- 
corporated by  special  act  of  Parliament,  45  & 
46  Vict,  authorizing  the  use  of  steam  or  other 
mechanical  motive  power,"  and  subsequently 
that  "  One  great  feature  of  this  undertaking,  to 
which  considerable  importance  should  be  at- 
tached, is  that  by  special  Act  of  Parliament  ob- 
tained, this  company  has  tho  right  to  use  steam 
or  mechanical  motive  power  instead  of  horses, 
and  it  is  fully  expected  that  by  means  of  this  a 
considerable  saving  will  result  in  the  working 
expenses  of  the  line  as  compared  with  other 
tramways  worked  by  horses."  This  statement 
formed  a  material  inducement,  though  not  the 
only  motive,  influencing  Sir  Henry  Peek  to  be- 
com€f&  shareholder.  But,  while  every  one  is  sup- 
posed to  know  the  law,  had  he  acquainted  him- 
self with  the  terms  of  the  statute  expressly  re- 
ferred to  by  the  directors,  he  would  have  learned 
that  the  right  thereby  given  to  use  steam  was  a 
right  subject  to  a  condition:  the  consent  of  the 
Board  of  Trade  should  be  obtained.  And,  even 
had  he  learned  that  fact,  it  seems  by  no  means 
clear  that  he  would  have  altered  his  course. 
He  did  not  state  that,  had  he  known  the  con- 
tents of  the  act^  he  would  not  have  applied  for 
the  shares;  he  said  that  if  the  clause  had  been 
recited  in  extenso  he  would  not  have  read  it. 
But,  as  a  matter  of  fact,  the  consent  of  the 
Board  of  Trade  had  not  been  obtained.  The 
limitation  to  the  right  of  using  steam  had  not 
been  removed.  But  had  the  directors  been 
told  that,  this  being  so,  the  paragraph  relating 
to  tlie  use  of  steam  was  unwarranted,  they 
would  have  answered  in  all  probability,  "  It  is 
true  you  may  be  right,  as  a  matter  of  law;  but,  as 
a  matter  of  business,  we  say  the  statement  is  per- 
fectly correct  Tramway  companies  are  of  two 
classes — those  which  can  only  use  horse  power, 
and  those  which  can  also  use  steam  power:  and 
the  prospectus  means  that  this  company  belongs 
to  the  latter  class  which  is  fVeed  from  the  re- 
strictions of  the  general  Act  of  1870  as  to  the 
use  of  steam  power.  Parliament  has  abjudi- 
cated on  the  subject,  and  has  granted  us  the 
right  to  use  steam  power,  under  the  ordinary 
and  well  known  condition  that  the  Board  of 
Trade  is  to  consent  on  our  line  being  properly 
constructed  with  due  regard  to  the  public  safety. 
We  have  referred  to  the  special  Act,  which  is 
openly  lying  in  our  office  for  inspection.  The 
plans  of  the  tramway  have  been  approved  by 
the  Board  of  Trade,  so  that  they  have  practi- 
cally given  their  consent  already.  Their  actual 
consent  will  be  given  in  due  course.  We  believe 
that  honestly— no  one  disputes  the  honesty  of 
our  belief.  Our  right  which  is  a  right  though 
conditional,  will  then  oe absolute.  "Sour  maxim 
of  equity  has  it  that  what  ought  to  be  done 
should  be  deemed  to  have  been  done,  and  it  is 
absurd  to  tell  us.  as  practical  business  men,  that 
our  statement  is  fVaudulent  And  what  says 
even  a  pundit  of  the  law,  Lord  Bramwell,  in 
Weir  tw.  Bell  (3  Ex.  D.,  238):  *I  am  of  the  opin- 
ion, with  an  exception  I  will  presently  advert 
to,  that  to  make  a  man  liable  for  a  fi:aud,  moral 
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iVaud  must  be  proved  against  biro.  I  do  not 
understand  legal  Araud.  To  my  mind  it  bas  no 
more  meanlnfi^  tban  legal  beat  or  legal  cold, 
legal  liebt  or  legal  sbade.  Tbere  never  can  be 
a  well  founded  complaint  of  legal  fVaud,  or  of 
any  tbing  else,  except  wbere  some  dutv  is  sbown 
and  correlative  rigbt,  and  some  violation  of 
tbat  duty  and  right'  And  again,  does  not 
Lord  Justice  Bowen  expressly  say,  in  Edington 
V8.  Fitzraaurice  (29  Cb.  D.,  469):  *In  an  action 
of  deceit  tbe  plain tifif  must  prove  disboneety.'" 
Tbe  company  was  subsequently  wound  up — tbe 
collapse  not  being  in  any  way  caused  by  tbe 
want  of  a  rigbt  to  use  steam  power,  wbicb  rigbt 
bad  in  fact  been  sanctioned  by  the  Board  of 
Trade  in  reference  to  a  portion  of  tbe  line,  after 
the  prospectus  was  issued.  Tbe  plaintiff  then 
claimed  damages  for  fraudulent  representations; 
and  Sterling,  J.,  deciding  in  favor  of  tbe  de- 
fendants, said:  '*  In  my  judgment,  having  seen 
tbe  directors,  and  come  to  tbe  conclusion  tbat 
tbey  did,  every  one  of  them,  believe  tbat^  tbey 
bad  tbe  rigbt  stated  in  tbe  prospectu^  am  I  to 
say  tbat  their  belief  was  so  unreasonable  and  so 
unfounded,  and  their  proceedings  so  reckless 
or  careless,  tbat  tbey  ought  to  be  fixed  with  tbe 
consequences  of  deceit?  In  my  judgment,  I 
think  not.  Mercantile  men  dealing  witb  mat- 
ters of  business  would  be  the  first  to  cry  out  if 
I  extended  tbe  notion  of  deceit  into  what  is 
honestly  done  in  the  belief  that  these  things 
would  come  about,  and  when  tbey  did  not  come 
about  make  them  liable  in  an  action  of  fV*aud. 
I  cannot,  therefore,  under  these  circumstances, 
come  to  the  conclusion  tbat  this  was  f^udulent 
in  any  sense  which  would  render  these  defend- 
ants liable  to  an  action  for  deceit" 

The  Court  of  Appeal  unanimously  reversed 
tbe  decision  of  Mr.  Justice  Stirling,  and  held 
the  defendants  liable.  *'It  is  not,"  said  Cotton, 
L.  J.,  "tbat  I  attribute  to  them  any  intention 
to  commit  ftraud,  but  tbey  have  made  a  state- 
ment wbicb  was  incorrect  to  induce  tbe  plain- 
tiff to  act  upon  it  without  any  sufiicient  reason 
for  making  that  statement,  without  any  suffi- 
cient reason  for  believing  it  to  be  true.  Tbere- 
fore  tbey  are  liable."  **  Tbe  expression  *  legal 
IVaud,'"  said  Sir  James  Hannen,  **  wbicb  bas 
been  in  constant  use  by  judges  for  very  many 
years,  is,  to  say  tbe  least,  an  exceedingly  conve- 
nient expression;  tbat  is  to  say,  it  is  an  expres- 
sion which  very  clearly  conveys  an  idea  which 
is  the  object  of^  language,  and  it  appears  to  me 
to  mean  this:  tbat  degree  of  moral  culpability 
in  the  statement  of  an  untruth  to  induce  an- 
other to  alter  bis  position  to  which  the  law  at- 
taches responsibility.  And  tbat  is,  as  I  think, 
wbere  a  man  makes  an  untrue  statement  for  tbe 
purpose  mentioned  without  reasonable  cause 
for  believing  it  to  be  true.  No  doubt  tbe  word 
Araud  is  in  common  parlance  reserved  for  actions 
of  great  turpitude,  but  the  law  applies  it  to  lesser 
breaches  of  moral  duty;  and  it  appears  to  me  that 
the  making  of  any  statement  upon  which  others 
are  intended  to  act,  without  reasonable  ground 
for  stating  it,  and  without  reasonable  ground  for 
believing  it  to  be  true,  is  a  breach  of  moral  duty, 
though  it  may  not  be  one  of  such  dark  complex- 
ion as  to  blast  the  character  of  tbe  man  forever 
who  does  it.  It  is  not  necessary  that  there 
should  be  that  amount  of  wrong  in  order  to  give 
a  legal  remedy."    Legal  f^aud  in  this  sense  the 


defendants  were  guilty  of,  in  the  opinion  of  the 
Conrt,  because,  as  Lopes^  L.  J.,  put  it:  "A 
reader  of  ordinary  intelligence  would  under- 
stand tbat  in  tbat  prospectus  was  contained  a 
definite  assertion  of  a  then  existing  fact,  tbat  is, 
a  rigbt  to  use  steam  power.  I  cannot  think  that 
any  reader  of  ordinary  intelligence  reading 
those  passages  would  come  to  the  conclusion 
that  it  meant  only  an  assertion  of  what  I  will 
call  a  violent  probabilitv  tbat  a  consent  to  use 
steam  power  would  be  obtained."  A  very  little 
alteration  indeed  in  tbe  statement  would  have 
made  it  literally  true  in  fact:  but,  in  the  absence 
of  the  words  **  subject  to  the  consent  of  the 
Board  of  Trade,"  it  was  not  rigidly  correct 
And  though  the  defendants  may  well  stand 
aghast,  as  Mr.  Justice  Stirling  oonceived,  at 
such  strict  law,  it  is  at  all  events  in  confonnity 
with  strict  morality;  and  assuredly,  it  would 
lead  to  very  dangerous  consequences  i^  in  the 
words  of  Sir  James  Hannen,  ** persons  in  the 

Sosition  of  tbe  defendants  would  be  at  liberty  to 
eceive  others  to  tbe  extent  tbat  thev  could 
succeed  in  deceiving  themselves." — Insh  Law 
Times, 

1.  In  AN  action  to  lower  a  dam  and  enjoin  de- 
fendant from  setting  back-water  upon  com- 
plainant's lands,  it  appeared  tbat  a  dam  had 
been  built  on  the  same  site  in  1843,  and  beine 
carried  away  in  1876,  was  replaced  by  tbe  present 
dam;  that  flash-boards  fh>m  twelve  to  eighteen 
inches  high  were  used  on  tbe  old  dam  at  certain 
seasons,  and  on  the  new  nntll  1881,  when  the 
dam  was  tightened  and  raised  twelve  inches,  so 
as  to  do  away  with  flash-boards;  tbat  prior  to 
that  time  complainant's  had  cultivated  their 
lands  without  trouble  fh)m  flood  or  overflow; 
and  that  since  1881  tbe  water  bad  been  set  hsjck 
upon  their  lands,  averaging  a  foot  higher  than 
theretofore,  destroying  crops  and  preventing 
cultivation;  Held,  that  tbe  measure  of  tbe  ri^ht 
to  set  back-water  by  a  dam  when  ac^ired  oy 
prescription  is  the  height  to  which  it  has  ac- 
tually Deen  set  back,  and  not  tbe  height  to 
whicn  it  might  have  been  set  back  if  tbe  dam 
bad  been  tight,  and  that  defendants  bad  ac- 
quired no  rigbt  so  to  flood  complainant's  lands. 

2.  Several  landowners  may  join  in  a  suit  to 
lower  a  dam,  and  to  obtain  an  injunction  a^nst 
flooding  their  lands,  wbere  no  accountmg  is 
asked.— Turner  va.  Hart,  Supreme  Court  of 
Michigan,  July  11,  1888. 


When  an  advance  is  made  on  a  verbal  agree- 
ment tbat  goods  shall  be  pledged  and  tbe  goods 
are  subsequently  transferred  according  to  the 
agreement,  it  is  immaterial  as  between  the  par- 
ties tbat  there  is  a  considerable  interval  between 
the  loan  and  tbe  delivery  of  possession. 

Where  goods  are  pleagea  and  delivered  to 
tbe  pledgee,  a  documedt  explaining  the  trans- 
action and  stating  what  are  tbe  rights  of  the 
pledgee  is  not  a  bill  of  sale  within  the  acts.  But 
a  document  which  jgives  a  license  to  take  imme- 
diate possession  of  goods  as  a  security  fbr  a 
debt  is  a  bill  of  sale  within  tbe  acts,  although  it 
cannot  be  ftumed  according  to  tbe  echeauled 
form ;  and  it  is  void  as  not  being  in  tbe  prescrib- 
ed form.  Hilton  t^  Tucker,  English  Chan.  Div., 
June  10, 1888. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 

EDWARD  KAt^,  Plaintiff  in  Error. 

V8, 

NORTHERN  CENTRAL  RAILWAY  COM- 

PANY. 
In  error  to  the  Circuit  Court  of  the  United 

States  for  the  Eastern  District  of  Pennsylvania. 
October  22,  1888. 

An  employee  is  guilty  of  contribatory  negligeiice  which  will 
defeat  his  right  to  recover  for  injuries  received  in  the 
course  of  his  .employment,  where  such  injuries  substan- 
tially resulted  firom  dangers  so  obvious  and  threatening 
that  a  reasonable,  prudent  man,  under  similar  circum- 
stances, would  have  avoided  them  if  in  his  power  to  do  so. 
But  in  determining  whether  an  iemployee  has  recklessly 
exposed  himself  to  i>eril,  or  failed  to  exercise  the  care  for 
his  personal  safety  that  might  reasonably  be  expected,  re- 
gard must  always  be  had  to  the  exigencies  of  his  position, 
indeed,  to  all  the  circumstfuices  of  the  particular  occasion. 

Whether  ihere  was  contributory  negligence  sufflcient  to  de- 
feat the  plaintiflTs  right  to  recover  is  for  the  jury  when 
they  may  reasonably  infer  from  the  evidence  that  he  was 
exercising  ordinary  prudence  in  his  calling  under  the  cir- 
cumstances in  which  he  was  placed. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  Court. 

This  is  an  action  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plain tiflf  while  in 
the  discharge  of  his  duties  as  an  employee  of 
the  Northern  Central  Railway  Company.  It  is 
based  upon  the  alleged  neglieence  of  the  com- 
pany in  not  providing  suitable  and  safe  appli- 
ances for  the  cars  on  which  the  plaintifif  was 
assigned  to  duty.  At  the  conclusion  of  the 
evidence  introduced  in  his  behalf  the  Court  di- 
rected a  verdict  for  the  company. 

It  was  in  evidence  that  at  midnight,  in  the 
month  of  February,  a  train  of  freight  cars,  be- 
longing to  or  being  operated  by  the  defendant, 
left  Marysville,  on  its  line  of  road,  for  the  City 
of  Baltimore.  The  rear  car  was  the  caboose; 
the  third  car  from  the  caboose  was  an  ordinarv 
"house-car:"  the  fourth  one  was  laden  with 
lumber.  Tno  car  upon  which  the  plaintiff  was 
required  to  take  position  while  the  train  was  in 
motion  was  about  the  eighth  or  tenth  one  fr^m 
the  caboose.  His  principal  duty  was  to  *  *  brake  " 
the  train  from  that  car  back  to  the  caboose. 
When  the  train,  moving  southward,  was  going 
into  York  Haven,  twenty  miles  from  Marvsville, 
the  plaintiff,  while  passing  over  it  for  the  pur- 
pose of  putting  down  the  brakes,  discovered 
that  the  tnird  car  from  the  caboose  had  one  step 
off  at  the  end  nearest  the  engine,  and  immedi- 
ately called  the  attention  of  the  conductor  to 
ttie  feet  The  conductor  promised  to  drop  that 
car  at  the  coal  yard  or  junction  beyond  them  in 
the  direction  of  Baltimore,  if,  upon  looking  at 
his  manifests,  he  found  that  it  aid  not  contain 
perishable  freight  When  the  train  stopped, 
about  four  or  five  o'clock  in  the  morning  at 
Coldfelters,  some  miles  north  of  the  coal  yard 
or  junction,  the  plaintiff  went  to  the  caboose  to 
eat  his  breakfast  and  warm  himself.  It  was 
snowing,  freezing  and  sleeting.  One  of  the 
witnesses  testified  that  "it  was  a  fearftd  cold 
night,  raining  and  sleeting;  the  train  was  cov- 
eiid  with  ice  and  snow;  *  *  »  it  was  most  bit- 
ter cold;  the  rain  was  freezing  as  it  fell;  a  regular 


winter's  storm."  While  the  plaintiff  was  in  the 
caboose  eating  his  breakfast  the  train  moved 
off.  He  immediately  started  for  his  post,  leav- 
ing behind  his  coat  and  gloves.  Upon  reaching 
the  south  end  of  the  third  car  ftt)m  the  caboose 
he  attempted  to  let  himself  down  from  it  in 
order  to  reach  the  next  car  ahead  of  him,  which 
was  the  lumber  car,  and  pass  over  the  latter  to 
the  one  on  which  he  usually  stood  while  the 
train  was  in  motion.  At  the  moment  he  let 
himself  down  from  the  top  of  the  house-car  he 
forgot  that  one  of  its  steps  was  missing;  and,  be- 
fore realizing  the  danger  of  his  position,  and 
without  being  able  then  to  lift  himself  back  to 
the  top  of  the  car,  he  fell  below  upon  the  railroad 
track  and  between  the  wheels  of  the  moving 
train,  causing  him  to  lose  both  legs.  The 
plaintiff  testified  that  if,  at  the  moment  of  let- 
tine  himself  down  from  the  top  of  the  car,  he 
had  recalled  the  fact  that  one  of  its  steps  was 
gone,  he  might  have  pulled  himself  back  with 
his  hands,  or  have  "slid  down"  on  the  brake 
rod;  for  he  had  before  climbed  up  and  down  by 
holding  that  rod  with  one  hand  and  putting  his 
foot  against  it  and  pulling  himself  up  untu  he 
touched  the  running  board.  He  testified  that  he 
could  not  remember  how  his  mind  was  occupied 
at  the  time;  "only  going  to  my  pos^  my  mind 
was  on  that;  going  where  I  had  the  right 
to   be."     Again:    "When   the   accident  hap- 

gened,  I  was  going  to  my  place  on  the  train.  I 
ad  no  other  duty  on  the  top  of  the  cars  as  the 
train  was  moving  off,  unless  the  engineer  calls 
for  a  signal,  and  generally  he  does  do  that  when 
the  tram  is  moving  off.  There  is  occasion  for 
it  in  all  plJoces  where  the  ti^ain  starts  or  stops, 
only  in  cities,  where  we  aren't  allowed  to  blow 
them.  We  are  required  to  notice  the  tniin 
when  it  is  running  to  see  that  it  is  all  going;  the 
train  might  start  and  go  one  hundred  yards  and 
then  break  loose." 

This  was,  in  substance,  the  case  made  by  the 
plaintiff's  evidence. 

The  Circuit  Court  proceeded  upon  the  ground 
that  contributory  negligence  upon  the  part  of 
the  plaintiff  was  so  conclusively  established  that 
it  would  have  been  compelled,  in  the  exercise 
of  a  sound  judicial  discretion,  to  set  aside  any 
verdict  returned  in  his  fevor.  If  the  evidence, 
giving  the  plaintiff  the  benefit  of  every  infer- 
ence to  be  fairly  drawn  from  it,  sustained  this 
view,  then  the  direction  to  find  for  the  defend- 
ant was  proper.  Phoenix  Insurance  vs,  Doster, 
106  U.  S.,  30,  32;  Randall  V8,  Baltimore  &  Ohio  R. 
R  Co.,  109  U.  S.,  478,  482;  Anderson  County  vs. 
Beal,  113  U.  S.,  227,  241;  Goodlet  m.  Louisville 
&  NashviUe  R.  R,  122  U.  S.,  391,  411. 

But  we  are  of  opinion  that  the  Question  of  con- 
tributory negligence  should  have  oeen  submitted 
to  the  jury.  It  cannot  be  said  that  the  plaintiff 
was  guilty  of  contributory  negligence  in  stay- 
ing upon  the  train  in  the  capacity  of  brakeman, 
after  observing  that  a  step  was  missing  from 
one  of  the  cars  over  which  he  might  pass  while 
dischai^ng  his  duties.  An  employee  upon  a 
railroad  train,  likely  to  meet  other  trains,  owes 
it  to  the  public,  as  well  as  to  his  employer,  not 
to  abandon  his  post  unnecessarilv.  Besides,  the 
danger  arising  from  the  defective  car  was  not 
so  imminent  as  to  subject  him  to  the  charge  of 
recklessness  in  remaining  at  his  post  under  the 
conductor's  assurance  that  the  car  should  be  re- 
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moved  from  the  train  when  it  reached  the  coal 
vard  or  Jnnction,  if,  upon  examining  his  mani- 
fests, he  found  that  it  aid  not  contain  perishable 
freight.  Hough  vi.  Railroad  Co.,  100  IT.  S.,  224; 
District  of  Columbia  m.  McElligott,  il7  U.  S., 
621,  631. 

But  it  is  said  that  the  efficient,  proximate 
cause  of  the  injury  to  the  plaintiff  was  his  use 
of  the  defective  appliances  at  the  end  of  the  oar 
from  which  he  fell,  when  he  knew,  and,  at  the 
moment  of  letting  himself  down  from  that  car, 
should  not  have  forgotten,  as  he  said  he  did, 
that  one  of  its  steps  was  missing.  It  is  undoubt- 
edly the  law  that  an  employee  is  guilty  of  con- 
tributory negligence,  which  will  defeat  his  right 
to  recover  for  Injuries  sustained  in  the  course  of 
his  employment,  where  such  injuries  substan- 
tially resulted  from  dangers  so  obvious  and 
threatening  that  a  reason£3}ly  prudent  man,  un- 
der similar  circumstances,  would  have  avoided 
them  if  in  his  power  to  do  so.  He  will  be 
deemed,  in  such  case,  to  have  assumed  the 
risks  involved  in  such  heedless  exposure  of 
himself  to  danger.  Hough  vs.  The  Rauroad  Co., 
District  of  Columbia  vs.  McElligott,  and  Good- 
let  V8.  Louisville  &  Nashville  R  R.,  above  cited; 
Northern  Pacific  R  R  Co.  vs.  Herbert,  116  U. 
S.,  642.  But  in  determining  whether  an  em- 
ployee has  recklessly  expos^  himself  to  peril, 
or  failed  to  exercise  the  care  for  his  personal 
safety  that  might  reasonablv  be  expected,  re- 
gard must  ul  ways  be  had  to  the  exigencies  of  his 
position,  indeed,  to  all  the  circnmstiEmces  of  the 
particular  occasion.  In  the  case  before  us  the 
jury  may,  not  unreasonably,  have  inferred  from 
the  evidence,  that  while  the  plaintifif  was  pass- 
ing alon^  the  tops  of  the  cars,  for  the  purpose 
of  reaching  his  post,  he  was  so  blinded  or  con- 
fused by  the  darkness,  snow  and  rain,  or  so  af- 
fected by  the  severe  cold,  that  he  failed  to  ob- 
serve, in  time  to  protect  himself  that  the  car 
from  which  he  attempted  to  let  nimself  down 
was  the  identical  one  which,  during  the  previous 
part  of  the  night,  he  had  discovered  to  oe  with- 
out its  fUll  complement  of  steps.  While  a  proper 
regard  for  his  own  personal  safety,  and  his  duty 
to  his  employer,  required  that  he  should  bear  in 
mind,  while  passing  over  the  cars  to  his  station, 
that  one  of  them  was  defective  in  its  appoint- 
ments, it  was  also  his  duty  to  reach  his  post  at 
the  earliest  practicable  moment;  for  not  only 
might  the  safety  of  the  moving  ti-ain  have  de- 
pended upon  the  brakemen  being  at  their  posts, 
but  the  engineer  was  entitled  to  know,  as  the 
train  moved  ofif,  by  signals  from  the  brakemen, 
if  necessary,  that  none  of  the  cars  constituting 
the  train  had  become  detached.    If  it  be  sug- 

fested  that  the  plaintifif  ought  not  to  have  left 
is  post  and  gone  to  the  caboose  when  the  train 
stopped  at  Coldfelters,  the  answer,  furnished  by 
the  proof,  is,  that  he  was  justified  in  so  doing, 
by  usage  and  by  the  extraordinary  severity  of 
the  weather.  And  if  his  going  back  from  the 
caboose  was  characterized  by  such  haste  as  inter- 
fered with  a  critical  examination  of  the  cars  as 
he  passed  over  them,  that  may,  in  some  measure 
at  least  have  been  due  to  the  fact  that  the  first 
notice  he  had  of  the  necessity  of  immediately 
returning  to  his  post  was  that  the  train  was 
moving  ofif. 

Without  ftirther  discussion  of  the  evidence, 
and  without  intimating  any  opinion  as  to  what 


ought  to  be  the  verdict  upon  the  issue  of  con- 
tributory neglifi^nce,  we  are  of  the  opinion  that 
the  Court  errea  in  not  submitting  to  the  jurv  to 
determine  whether  the  plaintiff  in  forgetting, 
or  not  recalling,  at  the  precise  moment,  the  fact 
that  the  oar  from  which  ne  attempted  to  let  him- 
self down  was  the  one  frt>m  which  a  step  was 
missing,  was  in  the  exercise  of  the  degree  of 
care  and  caution  which  was  incumbent  upon  a 
man  of  ordinary  prudence  in  the  same  calling, 
and  under  the  circumstances  in  which  he  was 
placed.  If  he  was,  then  he  was  not  guilty  of 
contributory  negligence  that  would  defeat  his 
right  of  recovery. 

Judgment  is  reversed  and  the  case  remanded, 
ivith  directions  to  grant  a  new  triaL 


THE  NASHVILLE,  CHATTANOOGA  and  St. 
LOUIS  RAILWAY  COMPANY,  PlainHff  in 
Error,  ^ 

THE  STATE  OP  ALABAMA. 

In  error  to  the  Supreme  Court  of  the  State  of 
Alabama. 

Abstbact. 

October  22,  1838. 

A  statute  of  Alabama  which  took  effect  on  the 
first  of  June.  1887,  "  for  the  protection  of  the 
travelinpf  public  against  accidents  caused  by 
color  blindness  and  defective  vision,"  declares 
that  all  persons  afiSicted  with  color  blindness 
and  loss  of  visual  power  to  the  extent  therein 
defined,  are  **  disqualified  from  serving  on  rail- 
road lines  within  the  State  in  the  capacity  of 
locomotive  engineer,  fireman,  train  conductor, 
brakeman,  station  agent,  switchman,  flagman, 
^te  tender,  or  signal  man,  or  in  any  other  posi- 
tion which  requires  the  use  or  discrimination  of 
form  or  color  signals,"  and  makes  it  a  misde- 
meanor, punishable  by  fine  of  not  less  than  ten 
nor  more  than  fifhr  dollars  for  each  offense,  for 
a  person  to  serve  in  any  of  the  capacities  men- 
tioned without  having  obtained  a  certificate  of 
fitness  for  his  position  in  accordance  with  tiie 
provisions  of  the  act  It  provides  for  the  ap- 
pointment bv  the  €K>vernor  of  a  suitable  num- 
ber of  qualified  medical  men  throughout  the 
State  to  carry  the  law  into  effect;  and  for  the 
examination  by  them  of  persons  to  be  employed 
in  any  of  the  capacities  mentioned;  prescribes 
rules  to  govern  the  action  of  the  examiners,  and 
allows  them  a  fee  of  three  dollars  for  the  exami- 
nation of  each  person.  It  declares  that  re-ex- 
aminations shall  be  made  once  in  every  five 
years,  and  whenever  sickness,  or  fever,  or  acci- 
dents calculated  to  affect  the  visual  organs  have 
occurred  to  the  parties,  or  a  majority  of  the 
board  may  direct;  that  the  examinations  and 
re-examinations  shall  be  made  at  the  expense  of 
the  railroad  companies;  and  that  it  shall  be  a 
misdemeanor,  punishable  by  a  fine  of  not  less 
than  fifty  nor  more  than  five  hundred  dollars 
for  each  offense,  for  any  such  company  to  em- 
ploy a  person  in  any  of  the  capacities  mentioned, 
who  does  not  possess  a  certificate  of  fitness  there- 
for from  the  examiners  in  so  far  as  color  blind- 
ness and  the  visual  organs  are  concerned. 

The  defendant,  The  Nashville,  Chattanooga 
and  St.  Louis  Railway  Company,  is  a  corpora- 
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tion  created  under  the  laws  of  Tennessee,  and 
runs  its  trains  Arom  Nashville  in  that  State  to 
various  points  in  other  States,  twenty-four  miles 
of  its  line  being  in  Alabama,  two  miles  in  G^eorgla, 
seven  in  Kentucky,  and  four  hundred  and  sixty- 
four  in  Tennessee. 

On  the  second  of  August,  1887,  one  James 
Moore  was  employed  by  the  company  as  a 
train  conductor  on  its  roiu],  and  acted  in  that 
capacity,  in  the  county  of  Jackson,  in  Alabama, 
without  having  obtained  a  certificate  of  his  fit- 
ness so  far  as  color  blindness  and  visual  powers 
were  concerned,  in  accordance  with  the  law  of 
that  State.  For  this  employment  the  company 
was  indicted  in  the  Circuit  Court  of  the  State 
for  Jackson  County,  under  the  statute  men- 
tioned, and  on  its  plea  of  not  guilty  was  con- 
victed, and  fined  fifty  dollars.  On  appeal  to  the 
Supreme  Court  of  the  State  the  juagment  was 
affirmed,  and  to  review  it  the  case  is  brought  on 
error  to  this  Court. 

Heldy  That  the  statute  is  not  repugnant  to  the 
I>ower  vested  in  Congress  to  regulate  commerce 
among  the  States;  Smith  V8.  Alabama,  124  U.  S., 
466;  that  it  is  not  repugnant  to  the  provision  of 
Article  III  of  the  Constitution,  which  declares 
that  the  trial  of  all  crimes  shall  be  held  in  the 
State  where  they  have  been  committed  because 
such  provision  has  reference  only  to  trials  in  the 
Federal  Courts;  that  it  does  not  deprive  railroad 
companies  of  property  without  due  process  of 
law  within  the  inhibition  of  the  Fourteenth 
Amendment,  but  merely  imposes  upon  them 
the  expenses  necessary  to  ascertain  whether 
their  employees  possess  the  physical  qualifica- 
tions required  by  law;  and  that,  therefore,  said 
statute  is  valid. 

Opinion  by  Mr.  Justice  Field. 


1.  A  LICENSE  tax  on  the  occupation  of  doing 
business  is  a  tax  on  the  business. 

2.  Communication  by  telegraph,  if  carried  on 
between  different  States,  is  commerce  between 
the  several  States,  and  directly  within  the  power 
of  regulation  conferred  upon  Congress,  and  free 
from  the  control  of  State  regulations,  except 
such  as  are  strictly  of  a  police  character. 

3.  The  Act  of  Congress  of  July  24,  1866,  about 
telegraph  companies,  is  a  legitimate  regulation 
of  commercial  intercourse  among  the  States, 

^and,  after  a  company  has  accepted  the  pro- 
visions of  that  act,  State  laws  are  unconstitu- 
tional which  impose  a  tax  on  messages  sent  in 
the  service  of  the  Government,  or  sent  by  any 
persons  from  one  State  to  another. 

4.  No  State  has  the  right  to  lay  a  tax  on  inter- 
state commerce  in  any  form,  whether  by  way  of 
duties  laid  on  the  transportation  of  the  subjects 
of  that  commerce,  or  on  the  receipts  derived 
from  that  transportation,  or  on  the  occupation 
or  business  of  carrying  it  on.  Leloup  vs.  Port 
of  Mobile,  U.  S.  Sup.  Ot,  May  14,  1888. 

The  Legislature  may  compel  the  seller  of 
intoxicating  liquors  to  expose  the  interior  of 
his  building  where  sales  are  made,  at  all  times 
when  the  law  forbids  suph  sales ;  and  such  pro- 
vision does  not  conflict  with  the  State  and  Fed- 
eral constitutional  provisions  as  to  property 
rights.  Robinson  vs.  Haug  (Mich.),  14  West. 
Rep.,  876. 


Supreme  Conrt  of  the  District  of  Colombia. 

general  term. 

Rbpobtbd  by  Franklin  H.  Mackbt. 

HENRY  K.  WILLABD 

vs. 
JOSEPH  C.  WILLARD. 

Equity.    No.  10,946. 

The  Chibf  Justice,  Justicbs  Ck>x,  Jaubs  and  Merrick 
sitting. 

Decided  October  22,  1888. 

Partition  is  a  matter  of  right  between  Joint-tenants  or  ten- 
ants in  common  of  real  estate,  and  no  demand  is  necessary 
before  the  bringing  of  a  snit  for  that  purpose. 

The  case  is  sufficiently  stated  in  the  opinion. 

MESBRa  Morris  and  Hamilton,  for  com- 
plainant. 

Mr.  Wm.  F.  Mattingly,  for  defendant 

Mr.  Justice  Merrick  delivered  the  opinion 
of  the  Court. 

This  was  a  suit  instituted  for  partition  under 
the  act  of  1876. 

It  is  conceded  that  if  the  Court  can  rightflilly 
exercise  the  jurisdiction,  there  is  no  doubt  that 
partition  is  not  so  good  a  remedy  as  a  sale,  be- 
cause, Arom  the  nature  of  the  property,  it  would 
yield  a  larger  sum  upon  a  sale  than  it  would 
yield  by  partition,  it  being  shown  to  be  a  large 
property  peculiarly  adapted  to  hotel  purposes, 
and  so  advantageously  situated  that  it  would, 
in  all  reasonable  probability,  in  the  Judgment  of 
men  competent  to  Judge  in  regard  to  those  sub- 
jects, bring  a  much  larger  price  if  sold  as  a 
whole  than  it  could  possible  bring  if  it  were 
divided  into  parts  or  distributed  into  different 
lots  between  the  two  proprietors. 

There  is  a  lease  upon  the  property,  which  is  to 
expire  within  the  next  two  or  three  months. 
The  existence  of  that  lease,  according  to  the 
testimony  in  the  cause,  does  not  present  any 
impediment  at  all  to  the  procurement  of  the 
fall  price  of  the  property,  as  the  time  of  the 
expiration  of  the  lease  is  so  near  that  it  is  an 
element  that  can  hardly  be  appreciated  in  deter- 
mining whether  or  not  the  property  should  be 
sold  before  or  after  the  lease  shall  have  expired, 
so  that  there  is  no  impediment  on  that  eipund. 

The  chief  obiection,  which  was  named  by  the 
defendant  in  the  cause,  as  to  the  granting  of 
relief,  either  by  partition  or  by  sale,  was  that 
there  had  been  no  previous  demand  by  the 
party  therefor. 

We  are  not  at  all  aware  that  there  is  anything 
in  the  law  which  requires  a  demand  upon 
the  party  before  the  institution  of  the  suit;  and 
in  a  case  like  this,  where  the  defendant  by 
his  answer  resists  the  partition  or  the  sale  and 
demands  that  the  thing  shall  remain  in  statu  quoy 
it  is  apparent  that  it  would  have  been  an  Idle 
ceremony  if  there  had  been  a  previous  formal 
demand  for  the  partition. 

Partition  is  of  right,  and  like  most  other  cases 
where  parties  resort  to  a  suit,  the  Ikct  of  resort- 
ing to  the  suit  is  demand  enough,  which  mi^ht 
have  been  complied  with  on  the  instant  if  the 
party  had  pleased  and  thereby  suspended  the 
neoessity  for  ftirther  action  by  the  courts.    Par- 
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titioD,  as  we  all  know,  has  been  a  matter  of  ab- 
solute right  between  joint  tenants  and  tenants 
in  common,  as  it  was  between  parceners,  pre- 
vious to  the  passage  of  the  statute  of  Henry 
VUI.  No  man  has  a  right  to  refUse  it,  and  no 
court  can  withhold  an  affirmative  response  to  a 
demand  for  partition.  But  the  partition  had  to 
be  in  kind,  and  the  Court  in  Chancery  could  ex- 
ercise no  jurisdiction  for  the  purpose  of  grant- 
ing equivalents  in  the  way  of  sale.  They  had  to 
make  partition  at  any  cost  and  at  any  hazard, 
and,  as  one  of  the  old  chancellors  said,  if  it  was 
insisted  upon,  they  would  make  partition  even 
if  they,  with  an  axe,  cut  a  chimney  down  in 
order  to  divide  the  property  between  the  parties 
So  absolute  was  the  right. 

In  view,  therefore,  of  the  absolute  right  of 
partition,  and  the  great  dangler  of  loss  to  one  or 
more  of  the  parties  by  a  refiisal  to  enter  into 
any  proceeding's  for  a  sale,  the  act  of  1876,  very 
late  as  compared  with  legislation  everywhere 
else,  made  provision  for  a  sale  where  it  would  be 
to  the  advantage  of  the  parties  that  partition 
should  be  made  in  that  mode.  But  it  did  not  at 
all  restrict  the  previous  absolute  right  of  par- 
tition. 

In  this  case,  as  I  have  said,  there  seems  to 
have  been  at  the  argument  no  serious  objection 
made  other  than  the  fact  that  there  had  been  no 
demand  before  the  bill  was  filed.  We  ido  not 
think  there  is  necessity  for  anything  of  the  sort ; 
and  seeing  upon  the  face  of  the  bill  an  equitv 
which  has  been  ftilly  and  conclusively  proved, 
to  have  a  sale  in  lieu  of  partition,  (and  J 
believe  counsel  for  the  defendant  himself  ad- 
mitted at  bar,  that  if  the  jurisdiction  of  the 
Court  were  to  be  exerted  at  all  it  would  be 
more  advantageous  to  decree  a  sale  th^n  to  have 

gartition  in  kind)  we  feel  no  hesitation  whatever 
1  affirming  the  decree  below. 


UNITED  STATES  V8.  ALBERT  GREEN. 
No.  16,810.    Criminal  Dockbt. 

The  Cbibf  Justicb.  Jubticbs  Cox,  Jambs  and  Mbrrick 
sittiiig. 

Decided  October  22.  1888. 

1.  Where  %  motion  for  a  new  trial  In  a  capital  case  is  certi, 
fied  to  the  General  Term  for  hearing  in  the  first  instance- 
and  the  testimony  is  not  sent  up  w^th  the  motion,  the 
Court  not  being  able  to  say  how  fhr  the  jury  were  in- 
fluenced by  it  will,  infavorem  vUim^  presume  that  they 
were  perhaps  misled  by  an  erroneous  portion  of  the  charge 
although  other  portions  of  the  charge  correctly  announced 
the  law  of  the  case. 

2.  In  such  a  case,  the  verdict  being  one  of  murder  a  new 
trial  will  be  granted,  where  a  portion  of  the  charge  seems 
to  dwell  with  undue  emphasis  upon  the  effect  of  the  use 
of  a  dangerous  weapon,  and  fails  altogether  to  give  any 
consideration  to  the  passion  which  may  have  been  engen- 
dered by  the  previous  conflict  between  the  accused  and 
the  deceased. 

The  case  is  stated  in  the  opinion. 

Mb.  John  Blair  Hogb,  for  the  United  States. 

Mr.  R.  B.  Lewis,  for  defendant 

Mr.  Justice  Merrick  delivered  the  opinion  of 
the  Court: 

This  is  a  motion  for  a  new  trial  in  the  Crimi- 
nal Court,  certified  by  the  justice  to  be  heard 


here  in  the  first  instance  upon  alleged  errors  in 
the  charge  of  the  Court 

The  testimony  has  not  been  sent  up  with  the 
motion,  and  the  only  means  we  have  of  getting 
at  its  character  is  from  the  summarv  of  5ie  tes- 
timony given  by  the  judge  to  the  jury  and  re- 
cited in  the  charge  itself.  Under  circumstances 
of  this  sort  it  is  difficult  to  say  how  fkr  a  jury 
may  or  may  not  have  been  misled  by  one  part 
of  the  charge  when  another  part  of  the  charge 
is  correct,  since  we  have  .not  the  whole  of  the 
testimony  before  us  and  cannot  say  in  what 
manner  it  influenced  the  minds  of  the  jury. 

In  addition  to  that,  the  verdict  found  the 
accused  guilty  of  murder:  so,  that  the  life  of 
a  fellow-being  is  involved,  and  it  will  not  do 
under  such  circumstances  for  an  appellate  court 
to  speculate  as  to  whether  or  not  the  Court 
who  tried  the  cause  may  or  may  not  have  misled 
the  jury  in  any  part  of  his  instructions  and 
charge.  Under  such  circumstances,  if  it  appear 
that  there  has  been  an  erroneous  instruction  in 
any  of  the  rulings  given  by  the  Court  to  the  juiy 
it  would  seem,  out  of  tenderness  to  human  life 
and  the  great  regard  which  the  law  has  to  the 
most  scrupulous  administration  of  justice,  and 
nothing  more  than  justice  in  such  cases,  that  the 
question  shouM  be  remanded  for  a  second  triaL 
and  the  Court  above  should  not  speculate  at  all 
upon  the  possibibility  of  the  jury  having  been 
misled.  It  is  its  duty  to  infer  that  perhaps  the 
jury  may  have  been  misled.  The  trial  involv- 
ing the  lifo  of  a  fellow-being  should  be  above 
all  exception. 

In  this  case  the  justice  at  the  trial  certainly  in 
many  respects  did  lay  down  the  rule  properly, 
correctly,  exactly,  discriminating  between  the 
law  of  homicide  and  manslaughter,  and  the  law 
of  self-defense,  and  distinguishing  in  many  parts 
of  the  charge  what  provocation  would  or  would 
not  reduce  a  case  hrom  the  crime  of  murder, 
as  averred,  to  the  crime  of  manslaughter,  as 
proved.  Notwithstanding  this,  in  a  part  of  his 
charge  he  gave  an  instruction  to  them  with  very 
manifest  emphasis,  accordinff  to  the  terms  of 
the  instruction,  which  omitted  several  very  es- 
sential elements  of  the  definition  which  he  else- 
where gave  to  the  jury.  I  refer  to  that  part  of 
the  charge  which  is  in  these  words : 

"And  lastly,  gentlemen,  upon  this  subject  I 
think  it  my  duty  to  say  to  you  that,  even  if  Lu- 
cas began  the  controversy  [Lucas  was  the  name 
of  the  deceased],  it  was  the  duty  of  the  defend- 
ant, Green,  to  do  all  he  could  reasonably  to 
avoid  and  get  out  of  the  way  of  Lucas,  by  re- 
treating, or  otherwise,  before  he  could  justify 
himseli  in  using  a  dangerous  weapon  even  to 
protect  himself;  and  if  he  did  not  do  what  he 
reasonably  could,  by  retreating,  or  otherwise, 
to  get  out  of  the  way,  but  used  the  weapon 
which  you  shall  find  *fVom  the  evidence  to  be 
a  dangerous  weapon  —  that  is  entirely  for 
you— intending  to  take  life  or  to  inflict  upon  Mr. 
Lucas  serious  bodily  harm,  then  he  is  guilty  of 
murder." 

That  part  of  the  instruction  seems  to  dwell 
with  undue  emphasis  upon  the  effect  of  the  use 
of  a  dangerous  weapon,  and  ignores  alto- 
gether the  question  of  the  heat  of  blood  that 
may  have  been  excited  by  the  previous  assault 
and  conflict,  as  well  as  the  question  of  the  cool- 
ing time  that  may  or  may  not  have  intervened 
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after  the  assaalt  and  before  the  use  of  a 
deadly  weapon.  It  confounds  entirely  th9 
broaci  distinction  between  manslaughter  and 
murder,  although  a  deadly  weapon  may  have 
been  used,  where  there  has  been  an  antecedent 
assault  on  the  part  of  the  deceased  tending  to 
arouse  human  passion  beyond  the  control  which 
the  law  requires  to  be  exercised  over  our  bad 
impulses.  Manifestly,  then,  that  part  of  the 
charge  was  erroneous,  and  it  tended— it  must 
have  had  a  tendencv — to  aggravate  in  the  minds 
of  the  Jury,  the  iudgment  which  they  rendered 
upon  the  facts  of  the  case,  giving  undue  promi- 
nence to  the  use  of  the  lethal  weapon,  and 
dwarfing  altogether  the  consideration  of  the 
allowance  which  might  have  been  made  for  pas- 
sion engendered  in  the  mind  of  the  defendant 
in  the  conflict  between  the  parties  preceding 
that  fatal  act  on  his  part. 

For  these  reasons  the  case  will  be  certified 
back  to  the  criminal  court  with  instructions  to 
award  a  new  trial. 


NEW  YORK  COURT  OF  APPEALS. 

MERRITT  0.  HERRINGTON,  Plaintipp, 

VILLAGE  OF  LANSINGBURGH,  Dependant. 

Decided  June,  1888. 

Plaintiir  was  injured  by  his  horses,  while  attempting  to  con- 
trol them,  when  they  were  ftrightened  by  a  blast  fired  by 
contractors  who  were  building  a  sewer  under  the  authority 
of  a  municipal  corporation,  the  defendant  Held,  That  as 
the  contractors  had  entire  control  of  the  worlc,  and  as  it 
was  their  carelessness  which  caused  the  injury,  defendant 
was  not  liable  to  plaintiff. 

Appeal  from  a  judgment  of  the  General  Term 
in  the  Third  Department. 

Eabl,  J. — The  defendant  is  a  municipal  cor- 
poration, and  by  its  charter  is  clothed  with 
power  to  cause  the  construction  of  sewera.  On 
the  23d  day  of  October,  1878,  it  made  and  en- 
tered into  a  contract  In  writing  with  Broderick 
&  Ellis  for  the  construction  of  a  sewer  in  and 
through  one  of  ita  streets  called  State  Street. 
The  specifications  for  the  work  provided  that 
all  damage  arising  from  blasting  to  be  done  in 
the  construction  of  the  sewer  should  be  paid  for 
by  the  contractors.  State  Street  crossed  Market 
Street  at  right  anglea.  On  the  7th  day  of  De- 
cember, 1878,  the  plaintiff  came  into  the  village 
with  a  team  and  tied  his  horses  to  a  post  in 
Market  Street,  about  fifteen  feet  from  State 
Street^  in  front  of  a  grocery,  and  went  into  the 
procery,  and  while  there  the  contractors  fired  a 
blast  in  State  Street  which  frightened  the  team. 
The  plaintiff  rushed  from  the  grocery,  and  while 
attempting  to  control  the  team  was  severely  in- 
jured. The  place  where  the  blast  was  fire.d 
was  about  200  feet  from  Market  Street,  and  the 
team,  where  it  was  fastened  in  Market  Street, 
was  not  visible  from  the  place  of  blasting.  The 
claim  of  the  plaintiff  is  that  the  defendant  is  re- 
sponsible to  nim  for  the  injury  he  sustained  in 
consequence  of  the  frightening  of  the  horses  by 
the  blast.  At  the  pla<^  where  the  horses  were 
^tened  the  street  was  in  perfect  condition, 
and  the  horses  did  not  become  restless  or  fright- 


ened from  anything  existing  in  the  street,  and 
the  accident  was  in  no  way  caused  by  any  im- 
perfect condition  of  the  street,  but  simply  by 
noise  resulting  from  the  blast. 

If  there  was  any  culpable  carelessness  which 
caused  the  injury  to  the  plaintiff,  it  was  that  of 
the  contractors.  They  had  entire  control^of  the 
work  and  the  manner  of  its  performance.  They 
could  choose  their  own  time  for  firing  the  blasts, 
and  select  their  own  agents  and  instrumentality. 

The  could  make  the  charges  of  powder  large 
or  small,  and  they  could  in  some  degree  smother 
the  blaste,  so*as  to  prevent  falling  rocks  and 
much  of  the  noise  of  the  explosion,  or  they 
could  carelessly  omit  all  precautions,  and  for 
the  consequences  of  their  negligence  they  alone 
would  be  responsible.  If  it  was  a  prudent  thing 
to  notify  persons  in  the  vicinity  of  the  blast  be- 
fore it  was  fired,  then  the  contractors  should 
have  given  the  notice ;  but  the  duty  to  give  it 
did  not  devolve  upon  the  village.  And  for 
these  conclusions  the  cases  of  Pack  V8,  Mayor, 
Ac,  8  N.  Y.,  222:  Kelley  vs.  Mayor,  &c.,  11  N. 
Y.,  432 ;  and  MeCaflferty  V3.  Spuy ten  Duy vil  & 
Port  Morris  R.  R.  Co.,  61  N.  Y.,  178,  are  ample 
authority.  It  is  conceded  by  the  learned  coun- 
sel for  the  appellant  that  if  the  plaintiff  had  been 
hit  by  a  fragment  of  rock  thrown  by  the  blast 
the  .defendant  would  not  have  been,  and  the 
contractors  alone  would  have  been,  responsible. 
So,  too,  if  a  fragment  of  rock  had  struck  one  of 
the  horses,  or  had  fallen  or  passed  near  them, 
and  thus  had  frightensd  them,  causing  the  in- 
jury to  the  plaintiff,  within  the  authorities  cited 
the  defendant  would  not  have  been  responsible, 
and  for  precisely  the  same  reason  no  responsi- 
bility rests  upon  it  because  the  team  was  fright- 
ened by  the  noise  of  the  explosion.  A  rule 
which  would  cast  responsibility  upon  the  de- 
fendant for  injuries  resulting  from  the  noise  of 
the  explosion,  and  exempt  it  from  responsibility 
for  injuries  caused  by  fragments  of  rock  thrown 
by  the  explosion,  would  rest  upon  no  rational 
basis,  and  require  distinctions  too  fine  for  the 
practical  administration  of  iustice.  The  judg- 
ment should  be  afiftrmed,  with  costs. 

All  concur,  except  Ruger,  C.  J.,  not  voting, 
and  Danforth,  J.,  dissenting. 


Unprofessional  Conduct  of  Physicians. 

In  a  recent  case  an  action  was  brought  by  the 
People  of  Illinois,  &c.,  va.  McOoy,  17  No.  East 
Rep.,  786,  to  recover  the  statutory  penalty  for 
practicing  medicine  without  the  certificate  of 
the  State  Board  of  Health.  The  case  is  instruc- 
tive upon  the  question  of  physicians'  advertise- 
ments. 

The  Court  said:  **It  is  conceded  defendant  has 
a  certificate,  issued  to  him  by  the  State  Board  of 
Health,  under  which  it  was  lawftil  for  him  to 
practice  medicine  in  this  State.  But  it  is  con- 
tended that  the  certificate  has  been  legally  re- 
voked by  the  State  Board  of  Health,  under 
power  conferred  upon  that  Board  by  the  tenth 
section  of  the  Act  of  May  29,  1877,  to  regulate 
the  practice  of  medicine  in  the  State  of  Imnois, 
and  that  since  such  revocation  it  is  unlawful  for 
defendant  to  practice  medicine  in  this  State.  As 
has  been  seen,  the  Court  before  whom  the  cause 
was  tried  found  the  *  issues  for  defendant'    The 
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Court  held  that  under  the '  law  and  the  evidence ' 
the  Judgment  should  be  for  defendant  There  is 
one  view  that  may  be  taken,  aside  ttom  all  other 
questions  discussed,  that  leads  to  an  affirmance 
of  the  judgment.  It  may  be  conceded  that  un- 
der the  tenth  section  of  the  Act  of  1877,  to  regu- 
late the  practice  of  medicine  in  this  State,  the 
State  Board  of  Health  had  power  to  revoke  cer- 
tificates issued  to  individuals  to  practice  medi- 
cine for  the  same  reasons  it  might  refUse  to 
issue  such  certificates,  viz.,  for  'unprofessional 
or  dishonorable  conduct.'  The  statute  in  this 
respect,  however,  must  have  a  reasonable  con- 
struction. The  Board  cannot  from  mere  ca- 
price, or  without  cause,  revoke  a  certificate 
fairly  issued  upon  sufficient  evidence  of  the  ap- 
plicant's qualifications.  The  right  of  the  citizen 
to  practice  his  profession,  for  which  he  has  ex- 
pended  time  and  money  to  qualify  himself,  is  too 
important  to  be  taken  away  from  him  without 
some  reasonable  cause.  It  must  be  for  some  act 
or  conduct  that  would  in  the  common  judgment 
be  deemed  *  unprofessional '  or  '  dishonorable.' 
There  is  no  evidence  in  this  record  that  shows 
or  tends  to  show  defendant  was  not  a  reputable 
physician;,  nor  does  it  appear  the  State  Board 
of  Health,  from  any  evidence  submitted  to  it  or 
otherwise,  ever  found  defendant  had  been  guilty 
of  any  act  or  conduct  that  was  unprofessional  or 
dishonorable. 

"It  is  recited  in  the  minutes  of  the  Board 
in  evidence  that  charges  had  been  preferred 
against  defendant.  The  spaciflc  charee  was  that 
defendant  had  made  *  statements  and  promises 
with  reference  to  the  treatment  and  cure  of  the 
sick  and  afflicted  which  are  calculated  to  de- 
ceive and  defraud  the  public'  It  is  said  he 
was  notified  to  appear  before  the  Board  and  de- 
fend against  this  charge.  The  fact  of  the  notice 
is  denied.  Be  that  as  it  may,  defendant  never 
appeared ;  and  it  does  not  appear  from  anything 
in  this  record  that  the  charge  against  defendant 
was  ever  investigated  by  the  Board  at  the  time 
stated  in  the  alleged  notice,  or  at  any  other  time. 
It  does  appear  from  their  minutes  the  Board  met 
to  investi^te  charges  against  defendant,  and  it 
is  recited  m  the  record  of  their  proceedings  that 
*on  the  27th  day  of  February  an  advertisement 
appeared  in  the  Newa-Democrat,  of  Belleville, 
EL.  under  the  caption  "A  Surgical  Triumph," 
ana  announcing  that  Dr.  J.  Cresap  McCoy,  late 
of  Bellevue  Hospital,  New  York,  had  opened 
an  office  for  a  limited  time  only  in  a  building 
fh>nting  on  the  public  square,  Belleville,  111. 
Copv  of  advertisement  submitted  to  members 
of  the  Board.  Similar  advertisements  appeared 
in  the  St.  Louis  papers  filled  with  matter  per- 
taining to  J.  Cresap  McCoy  and  his  wonderfdl 
attainments  and  success,  with  coarse  woodcuts 
of  the  human  body  and  its  members. 

* 'After  due  consideration  of  the  evidence,  and 
on  default  of  defense,  it  was  ordered  *  *  * 
that  certificate  No.  6,793,  issued  to  Dr.  J.  Cresap 
McCoy,  be  revoked  for  unprofessional  and  dis- 
honorable conduct.  It  will  be  assumed  from 
the  recital  that  'after  due  consideration  of  the 
evidence,'  it  was  on  account  of  the  'advertise- 
ments' submitted  to  the  Board  that  defendant's 
certificate  was  revoked.  That  seems  to  have 
been  regarded  as  'unprofessional  and  dishon- 
orable conduct'  So  far  as  the  contents  of  these 
'advertisements'  are  given,  they  are  of  a  very 


harmless  kind ;  but,  whether  harmless  or  not, 
the  specific  charge  against  defendant  was  not  for 
causing  these  publications.    It  was  for  making 
'statements  and  promises     *    *    *    calculated 
to  deceive  and  defraud  the  public,'  and  it  is  not 
perceived  how   these   'advertisements'    could 
tend  in  the  remotest  degree  to  prove  that  spe- 
cific charge.    Had  the  Board  found  him  guilty 
of  the  charge  alleged  against  him,  that  defend- 
,  ant  had  made  'statements  and  promises   *   *    * 
I  calculated  to  deceive  and  defraud  the  public,' 
that,  indeed,  would  have  been  'unprofessional 
I  and  dishonorable  conduct'    But  the  Board  did 
I  not  find  him  guilty  of  any  such  conduct,  nor 
I  does  it  appear  the  Board  ever  investigated  that 
I  particular  charge  against  him,  and  that  was  the 
only  specific  charge  alleged  against  him." 


Expert  Testimony. 

Of  all  the  causes  which  tend  to  disciiedit 
science,  not  one  is  more  mischievous  than  the 
policy  of  the  courts  with  regard  to  "expert 
testimony."  Whenever  a  question  of  scientific 
fact  or  theory  becomes  involved  in  the  settle- 
ment of  a  law  suit,  a  swarm  of  "  professional " 
witnesses  are  called,  who  testify  on  opposite 
sides,  until  neither  judge  nor  jury  can  tell  what 
is  or  what  is  not  really  settled.  Of  these  wit- 
nesses some  are  trained,  some  are  untrained ; 
some  are  competent,  some  are  incompetent; 
some  are  scrupulous,  others  are  unprincipled ; 
and  no  sure  rule  of  aiscrimination  is  properlv 
Applied  between  them.  As  a  rule,  all,  though 
sworn,  are  expected  to  act  like  paid  attorneys, 
each  serving  the  side  which  employs  him ;  and 
the  one  supreme  test  of  capacity  is  that  of 
shrewdness  under  cross-exandnation.  Strange 
perversions  of  science  thus  get  before  the  courts, 
to  receive  equal  weight  with  worthy  evidence ; 
doubts  are  raised  or  exaggerated,  and  facts  are 
misstated  or  suppressed.  The  highest  scientific 
authorities,  the  men  whose  researches  create 
science,  are,  therefore,  averse  to  testifying,  and 
rarely  appear  in  the  witness  box,  for  they  can- 
not risk  their  reputations  upon  one-sided  or 
partisan  statements,  nor  do  they  like  the  mis- 
representations into  which  their  evidence  may 
be  unscrupulously  distorted.  Under  the  pres- 
ent usage  the  expert  bears  witness  for  one  side 
against  the  other;  whereas  the  truth,  being 
"neither  black  nor  whitp,  but  grey,"  may  stand 
in  the  middle  of  the  disputed  territory.  The 
science  of  the  court  room  is  litigious,  not  jud^ 
cial ;  and  no  place  is  found  for  the  unbiascMl  pre- 
sentation of  fact,  regardless  of  its  bearing  upon 
the  personal  interests  at  stake,  and  with  fkir 
credit  given  to  genuine  doubts  and  uncertain- 
ties. To  the  scientific  partisan  the  court  room 
doors  are  wide  open;  to  the  scientific  jurist  they 
are  practically  closed,  for  no  one  wants  his 
services.  In  criminal  cases,  perhaps,  a  better 
showing  may  be  made;  for  here  we  have  an 
impersonal  state  seeking  to  do  exact  justice,  and 
its  experts  have  no  private  ends  to  gratify.  I^ 
however,  they  are  mcompetent,  the  criminal, 
perhaps  a  prisoner,  mav  escape  punishment; 
and  glaring  cases  of  this  kind  are  on  record. 
An  expert  chemist  can  easily  cite  examples  in 
point,  for  prosecuting  attorneys  are  not  Always 
able  to  distinguish  between  true  and  fklae  ex- 
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J  and  the  latter  sometimes  destroy  the  evi- 
dence of  crime  in  their  blundering  efforts  to 
detect  it. 

Most  men  of  science,  and,  indeed,  most  pro- 
fessional men,  have  two  reputations — the  one 
within,  the  other  without  the  ranks  of  their  co- 
laborers.  The  two  are  rarely,  if  ever,  quite 
commensurable,  for  popular  repute  may  vary 
widely  from  true  professional  standing,  and  the 
quack  is  often  better  known  to  the  world  at 
large  than  the  man  of  really  solid  attainments. 
There  are  quacks  in  science,  just  as  elsewhere, 
and  these  men  sometimes  have  prodigious  pop- 
ular reputations.  One  of  them,  widely  known 
as  an  expert  in  the  courts  and  on  the  certificate 
of  patent  medicine  venders,  was  once  called 
upon  to  analyze  a  commercial  product  **Do 
you  want  this  sample  analyzed  to  buy  or  to 
aell^"  was  his  modest  inquiry.  Still  another 
class  of  experts,  havins^  credible  standing  among 
their  fellows  as  regards  knowledge  and  ability, 
is  made  up  of  men  to  whom  a  science  is  a  trade 
rather  than  a  profession;  a  business  in  which 
money  is  to  be  made,  decently  and  honorably, 
of  course,  but  with  no  place  in  it  for  sentimen- 
tality or  unselfish  devotion  to  abstract  princi- 
ples. They  enter  the  court  room,  as  do  the 
lawyers,  to  win  cases  for  their  clients;  not  by 
unfair  means  or  trickery,  but  by  the  strongest 
presentation  of  favorable  evidence.  To  present, 
as  expert toitnesses,  the  whole  argumentpro  and 
con^  is  not  their  recognized  function.  Tney  an- 
swer certain  questions,  which  have  been  care- 
fhny  agreed  beforehand;  they  evade  opposing 
questions  as  far  and  as  adroitly  as  possible;  but 
science  itself  is  not  a  client,  and  has  no  true  rep- 
resentation in  the  court. 

It  goes  almost  without  saying  that,  if  science 
is  to  grow  and  flourish,  it  must  be  esteemed  and 
respected  by  the  community.  Its  advocates, 
therefore,  to  protect  themselves,  must  oppose 
every  policy  which  tends  to  its  disparagement. 
Nearly  every  trial  in  which  experts  are  called  is 
harmnil  to  the  interests  of  science,  for  its  sup- 
posed representatives  too  often  forget  their 
duty,  and  a  feeling  is  spread  abroad  that  all  its 
conceptions  are  fancifbl  and  uncertain.  The 
disputes  of  litigation  do  not  add  to  its  dignity. 
It  is,  of  course,  impracticable  to  abolish  expert 
testimony,  even  if  the  crudest  and  most  venal 
kind;  for  each  side  in  a  suit  has  the  manifest 
right  to  submit  whatever  evidence  it  can  get  in 
its  own  fiivor.  The  problem  is  to  modify  the 
evil,  and  to  reduce  its  influence  to  a  minimum. 
How  can  this  best  be  accomplished? 

From  what  has  already  been  said  it  will  be 
easily  seen  that  the  position  of  an  expert  is  dif- 
ferent from  an  oroinary  witness.  The  latter 
testifies  to  &cts  which,  bearing  directly  upon 
the  case  under  trial,  are  a  part  of  his  personal 
knowledge,  independently  of  all  abstractions  or 

grinciples.  He  has  seen  a  murder  committed, 
e  identifies  a  person  or  a  signature,  he  met  a 
certain  man  at  a  certain  time  or  place,  and  the 
like.  In  most  of  these  points  the  testimony  of 
the  most  ignorant  laborer  is  as  good  as  that  of 
the  highest  scholar,  for  they  relate  to  the  nar- 
rowest and  simplest  kinds  of  experience,  and 
involve  no  mental  training  whatever.  The  ex- 
pert, on  the  other  hand,  is  nearer  akin  to  the 
attorneys  he  testifies  to  matters  which  involve 
more  than  bare   flEu^te,  which  require  speciiEd 


training,  and  reach  out  into  points  of  delicate 
judgment,  carefiil  interpretation  of  evidence, 
and  statements  of  what  is  or  is  not  received  as 
scientific  opinion.  The  ordinary. witness  is  well 
within  the  range  of  experience  of  laymen  or  the 
jury;  the  expert  speaks  of  regions  into  wiiioh 
the  jurors  have  never  entered.  He  testifies,  but 
he  also  cross-examines,  albeit  by  proxy:  for  he 
supplies  lawyers  on  the  same  side  with  himself 
with  questions  for  the  confounding  of  his  ad- 
versary. The  attorney  is  merely  a  legal  expert 
who  argues  a  case  for  his  client,  but  who  is  not 
sworn  to  speak  the  truth;  the  expert  witness 
argues,  but  under  an  oath  which  admits  of  reser- 
vations. The  two  are  different  in  matters  of 
form,  but  not  in  matters  of  practice.  They  are, 
in  short,  colleagues. 

Now  in  the  organization  of  the  Courts  the 
legal  elements  have  a  position  of  peculiar  ad- 
vantage. First  there  are  the  opposing  lawyers, 
who  were  once  examined  for  admission  to  the 
bar,  and  who  may  be  debarred  for  unworthy  or 
unprofessional  conduct.  EacH  argues  his  case 
in  ikvor  of  his  client,  raising  a  legal  fog,  or 
clearing  away  confusion  according  to  which 
policy  is  the  better.  But  over  them  is  the  bench, 
with  its  trained  experts  sitting  in  Judgment  on 
the  case,  deciding  all  principles  of  law  as  con- 
troversy arises,  listening  to  and  weighing  the 
arguments,  and  finally  in  jury  trials,  addressing 
a  charge  to  the  jury.  The  legal  questions  are 
discussed  by  legal  experts  and  decided  by  im- 
partial legal  arbiters;  but  the  scientific  problems 
which  come  before  a  court  are  subjected  to  no 
such  arbitration.  Just  here  a  line  of  reform  is 
plainly  indicated — not  as  to  the  final  settlement 
of  scientific  questions  of  cause,  but  at  least  as  to 
their  proper  presentation  before  judges  and 
j  urors.  Between  opposing  experts  only  experts 
can  decide. 

Two  measures  at  once  suggest  themselves: 
First  that  all  experts  that  desire  court  practice 
should  be  registered,  or  go  through  some  form 
of  admission  to  practice,  in  such  a  way  as  to 
certify  in  a  measure  to  their  having  received  a 
proper  scientific  training.  The  time  of  the 
courts  should  not  be  wasted  by  scientific  dab- 
blers or  amateurs.  Experts  should  also  be  liable 
to  something  like  disbarment  for  sufficient 
cause.  Secondly,  whenever  the  parties  to  a 
suit  bring  in  expert  testimony,  the  court  itself 
should  have  the  right  to  summon  other  experts, 
who,  standing  in  a  semi-judicial  and  non-par- 
tisan position,  could  listen  to  evidence  and 
arguments,  weigh  both,  and  aid  the  judges 
either  in  the  preparation  of  their  opinion,  or  in 
framing  their  charge  to  the  jury.  So,  just  as 
legal  experts  pass  upon  matters  of  law,  the 
scientific  experts  would  pass  upon  matters  of 
science,  and  the  results  could  not  be  other  than 
favorable.  Pretenders,  getting  less  easily  be- 
fore the  courts,  would  testify  less  confidently  if 
they  knew  that  all  their  statements  were  to  be 
properly  reviewed;  science  itself  would  be  more 
iSairly  represented,  public  interests  would  be 
subserved,  and  charlatany  would  be  the  other 
sufferer. — Frank  W.  Clarke^  in  Popular  Science 
Monthly. 

After  a  final  decree,  and  the  term  ended,  a 
cause  cannot  be  reheard  on  petition.  Parker  m, 
Logan,  S.  0.  App.  Va. 
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Cegoi  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Buginees. 

NoTember  lOtb,  1S88. 

In  the  matter  of  the  Estate  of  Enoch  Rldgivay,  late  of 
Washington,  in  the  District  of  Columbif^deoeasecL 

Application  for  the  Probate  of  the  last  will  and  Testament 
and  for  Letters  of  AdminlBtration  with  the  Will  annexed 
on  the  Ebtate  of  the  said  deceased,  has  this  day  been  made 
by  Henrietta  F.  Ridgway. 

All  peisons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  30th  day  of  November  next  at  1  o'clock 
p.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate,  and  Letters  of  Administration 
with  the  Will  annexed  on  the  Estate  of  the  said  deceased 
should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rkfortbr  previous  to 
the  said  day. 

By  the  Court.  ,  W.  S.  COX,  Justice. 

Test :  DORSET  CLAGETT,  Register  of  Wills. 

No.  8286.    Ad.D.  14. 
46  W.  B.  Snell  and  H.  L.  Prince,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  9th  day  of  November,  1888. 
Bartow  L.  Walker  et  al. ) 

M.  (No.  11258.    Docket 28. 

Thomas  D.  Walker  etal.) 
On  motion  of  the  plaintiff;  by  Mr.  W.  P.  Bell,  their  so- 
licitor, it  is  ordered  that  the  defendant,  Thomas  D.  Walker, 
cause  his  appearance  to  be  be  entered  herehi  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day*  others 
wise  the  cause  will  be  proceeded  with  as  in  case  or  defkult. 
The  object  of  this  suit  is  for  the  sale  of  lot  numbered  seven 
(7),  in  SQuare  numbered  eight  hundred  and  thirty-four  (834), 
whereof  the  plaintiil^  are  owners  of  one  moiety;  prelimi- 
nary to  which  the  writ  ds  lunatioo  inquirendo  to  issue  as  to 
defendant  Mary  C.  Walker. 
By  the  Court.  W.  S.  COX,  Justice,  &o. 

True  copy.    Test :  R.  J.  Mbigs,  Clerk.  Ac. 

46  By  BA.  A.  Clancy.  Ass^  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  9th  day  of  November,  A.  D.  1888. 

Frtncet  C.  Jonet ) 

vs.  ^11864.    Eq.  Doc.28. 

John  Jonet  et  al. ) 
Hoeea  B.  Moulton.  the  trustee  herein,  having  reported  a 
sale  of  the  east  half  of  sub-lot  numbered  forty-one  (41),  in 

Suare  numbered  three  hundred  and  sixty-seven  (867),  in  the 
ty  of  Washington  and  District  of  Columbia,  to  James  H. 
Marr,  agent  for  John  T.  Arms,  for  one  thousand  and  fiay 
dollars  Tll»050),  it  is,  this  9th  day  of  November,  A.  D.  1888, 
ordered  that  said  sale  be  confirmed,  unless  c  tuse  to  the  con- 
trary be  shown  on  or  before  the  9th  day  of  December,  A.  D. 
1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
xnoton  Law  Rbpobtbr  for  three  successive  weeks  before 
said  day. 

By  the  Court.  W.  S.  COX,  J. 

A  true  copy.    Test:  R.  J.  Mbios.  Clerk, 

46  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

November  9th,  1888. 

In  the  matter  of  the  Estate  of  Horace  S.  Johnston,  late  of 
Washington,  D.  C.  deceased. 

Application  for  tne  Probate  of  the  last  Will  and  Testament 
and  Codicil  thereto  annexed  and  fbr  Letters  Testamentary 
on  the  Estate  of  the  said  deceased,  has  this  day  been  made  by 
Thurston  B.  Johnston  and  Walter  A.  Johnston. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  80th  day  of  November  next  at  11  o'clock 
a.  m.,  to  show  cause  why  said  Will  and  one  Codicil  thereto 
annexed  should  not  be  proved  and  admitted  to  Probate  and 
Letters  Testamentary  on  the  Estate  of  the  said  deceased 
should  not  issue  as  prayed. 

Provided  aoopv  of  this  order  be  published  once  a  week  foi 
three  weeks  in  the  Washington  Law  Rbpobtbb  previous 
to  the  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

Test :  DOR8EY  CLAGETT,  Register  of  Wills. 

46    H.  O.  &  R.  Claughton,  Proctors. 


Cegal  Noticee. 


IN  THE  SUPREME  COUBT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  BosinesB. 

November  9th,  1888. 

In  the  matter  of  the  Estate  of  Salmon  B.  Colby,  late  of  the 
City  of  Brooklyn,  New  York,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased,  has  this  day  been  made  by  Thomas  V. 
Joyce,  of  New  York  City,  N.  Y. 

AH  persons  interested  are  liereby  notified  to  ai^>ear  in  this 
Court  on  Friday,  the  30th  day  of  November  next,  at  1  o'clock 
p.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
Estate  of  the  said  deceased,  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rbportbr  and  the 
Brooklyn  Eagle,  of  Brooklyn,  N.  Y.,  previous  to  the  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

Test:  DOR8EY  CLAGETT,  Register  of  WUls, 

46    No.  8277.    Ad.  D.  14.    John  Cmikshank,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Buainesa. 
November  9th,  1888. 

In  the  matter  of  the  Estate  of  Gustav  Adolph  Buchholz*  late 
of  Germany,  deceased. 

Application  for  Letters  of  Admin&stiation  on  the  Estate  of 
the  said  deceased,  has  this  day  been  made  by  Octavios 
Kniffht. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  30th  day  of  November  next  at  1  o'clock 
p.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Wasuinqton  Law  Bkportbr  previous 
to  the  said  day. 

By  the  Court.  W.  S.  OOX,  Justice. 

Test :  DORSEY  CLAGETT,  Register  of  Wills. 

46    W.  P.  BeU,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 

Sitting  in  Equity,  November  10, 1888. 

Frank  Humo        ) 

OS.  (11066.    Eq.Doc.28. 

DeUa  B.  Keefe  et  al.  ) 

Upon  consideration  of  the  report  of  Ferdinand  Schmidt 
and  Neal  T.  Murray,  trustees,  it  is.  this  10th  day  of  Novem- 
ber, A.  D.  1888,  ordered  that  the  sale  of  the  r^aJ  estate  known 
us  all  of  lot  B  and  the  east  ten  inches  of  lot  A,  in  Wsl- 
lach's  subdivision  of  part  of  square  651,  in  Washington,  D. 
C,  to  Dcila  B.  Keefe,  for  the  sum  of  |2,S45,  be  ratified  and 
confirmed,  unless  cause  to  the  contrai7  be  shown  on  or  be- 
fore the  10th  day  of  December,  1888. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  successive  weeks  before  said  day  in  the  Washingtox 
Law  Rbpobtbb. 

W.  S.  COX,  J. 
R.  J.  MHOS,  Clerk. 
By  M.  A.  Clancy,  ABS*t  Qerk. 


A  true  copy.    Test: 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
November  14th,  1888. 

In  the  matter  of  the  Estate  of  John  H.  Houston,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  d.  b.  n.  on  the 
Estate  of  the  said  deceased,  has  this  day  been  made  by 
Thomas  Truxtun  Houston,  who  prays  that  such  letters  may 
be  granted  to  John  F.  Cox,  Esq. 

Ail  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  30th  day  of  November  next  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  d.  b.  n. 
on  the  Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  lor 
three  weeks  in  the  Washington  Law  Rbpobtbb  previous  to 
the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

Test :  DORSEY  CLAGETT,  Register  of  WDls. 

46    No.  6890.    (Ad.  D.6.)    Old  Series. 

WortMngton  A  Heald,  Proctors. 
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Cegal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
In  Equity. 

Bertha  L.  Robinson      ) 

w.  >  11235.    Eq.  DOC28. 

Georgo  F.  Robinson  et  al.  j 

Charles  M.  Matthews,  trustee  in  the  above  cause,  having 
made  sale  of  what  is  known  as  the  Foundry  Mill  property, 
on  the  Chesapeake  and  Ohio  Canal,  situated  west  of  George- 
town, in  the  District  of  Columbia,  with  all  the  real  estate, 
mining  property  and  water  rights  thereto  belonging  to 
Bobert  B.  Tenney,  of  the  District  of  Columbia,  at  and  for 
the  sum  of  fifty-nine  hundred  (|5,900.00)  dollars,  it  is,  by  the 
Court,  this  30th  day  of  October,  1888,  ordered  that  said  sale 
be,  and  the  same  is,  ratified  and  confirmed,  unless  cause  to 
the  contrary  be  shown  on  or  before  the  30th  day  of  Novem- 
ber, 1888. 

Provided  a  copy  of  this  order  be  inserted  in  the  Washing- 
TOK  Law  Reporter  once  a  week  for  three  successive  weeks 
before  said  dOth  day  of  November,  1888. 

W.  8.  COX,  J. 

A  true  copy.    Test:  R.  J.  Mbios,  Clerk. 

44  By  M.  A.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

October  30th,  1888. 

In  the  caseof  Joseph  Auerbach,  Administrator  of  Adolph  H. 
Von  LuettwHz.  deceased,  the  Administrator  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  23d  day  of 
November,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making  pavment 
and  dSRtrinution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Administrator  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washinqtoic  Law  Reporter  previous 
to  the  said  day. 

Test:  DORSEY  CLAQETT.  Register  of  WiUs. 

44    No.  2890.    Ad.  D.  13.    Chapin  Brown,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
A.  Richards  et  al.     |  u^g^  ^^  j jj^^  (Consolidated.) 
Charles  MVdIord  et  al.  I  ^"^^^  ^^»^«*  ^8. 

The  trustees  herein,  A.  B.  Duvall,  J.  H.  Marr  and  W.  J. 
Newton,  having  reported  to  the  Court  that  they  have  sold 
toSamuel  Ross  sub-lots  31  to38,  square  640.  at  and  for$l,500.00 
for  each  of  said  sub-lots,  and  sub-lot  39  in  said  square,  at 
and  for  $2,570,  aggregating  $14,510.  it  is,  this  29th  day  of  Oc- 
tober, A.  D.  1888,  ordered  that  said  sales  be  ratified  and  con- 
firmed finally,  unless  cause  to  the  contrary  be  shown  on  or 
before  the  29th  day  of  November  next. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
in  oton  Law  Reporter  once  a  week  for  three  successive 
weeks  before  said  Ixwt-mentioned  date. 

W.  S.  COX,  J. 

A  true  copy.    Test:  R.  J.  Meios,  Clerk. 

44  By  M.  A.  Clancy,  Ass't  Clerk, 


Cegal  Noticee. 


THIS  IS  TO  GIVE  NOTICK 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fVom  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans*  Court  busi- 
ness. Letters  Testamentary  on  the  j>ersonal  estate  of  Sarah 
A.  Dickson,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceaoed  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  31st  day  of  October 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  81st  day  of  October,  1888. 

WM.  A.  LISHER,  Ex'r,  34  Q  st.  n.  w. 
45    No.  3213.    Ad.  D.  14.    E.  H.  Thomas,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


Walter  L.  Hospital,  by  his  next  friend, 
Charles  H.  Demar, 

Charies  H.  Hospital  et  al. 


.  11380. 

Equity  Docket  28. 


Charles  H.  Cragin,  the  trustee  appointed  by  decree  passed 
in  this  cause  to  sell  part  of  lot  6,  in  Thomas  Brown's  sub- 
division of  Lee's  Hill,  situated  in  Georgetown,  District  of 
Columbia,  as  described  in  the  bill  of  complaint,  having  re- 
ported to  the  Court  that,  after  complying  with  the  terms  of 
said  decree,  he  oflered  for  sale  at  public  auction,  in  front  of 
the  premises,  on  October  20th,  1888,  said  real  estate,  and  that 
David  Auld  became  the  purchaser  thereof!  at  and  for  the 
sum  of  fifteen  hundred  and  sixty-five  dollars,  it  is,  by  the 
Court,  this  31st  day  of  October,  1888,  ordered  that  said  sale 
be,  and  the  same  is  hereby,  ratified  and  confirmed,  unless 
cause  to  the  contrary  bo  shown  on  or  before  the  1st  day  of 
December.  1888. 

Pro  video  a  copy  of  this  order  be  published  once  a  week 
for  three  successive  weeks  in  the  Washington  Law  Re- 
porter before  said  date. 

W.  8.  COX,  J. 

A  true  copy.    Test:  R.  J.  Meios,  Clerk. 

46  By  M.  A.  Clancy,  Asst  Clerk. 

7 HIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  Districtof  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Francis  J. 
Ludeke,  late  of  the  District  of  Columbia  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2d  day  of  November 
next;  they  may  otherwise  by  law  be  excluded  ttom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  2d  day  of  November  1888. 

M.  ELIZABETH  LUDEKE,  Adm'x.  3249  M  st 
45    No.  3268.    Ad.  D.  14.    Wm,  H.  ftlanogue.  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
A.  Richards  et  «••)  nose  and  11170  consolidated. 
C.  Medford  et  al. )  ^"^^^  ^^»^«^  ^- 

The  trustees  herein,  A.  B.  Duvall,  J.  H.  Marr  and  A.  B. 
Willhuns,  having  reported  to  the  Court  the  following  bids  of 
Samuel  Ross,  vu.:  the  sum  of  |650  for  each  of  the  sub-lots 
40,  41,  44,  45,  46  and  62,  in  square  640;  the  sum  of  $660  for  sub- 
lot  43,  in  said  square;  the  sum  of  |600  for  each  of  the  sub- 
lots  49  and  51,  in  said  square;  the  sum  of  $580  for  sub-lot  50, 
in  said  square;  the  sum  of  t3?5  for  sub-lot  48,  in  said  square, 
and  the  sum  of  i675  for  sub-lot  47,  in  said  square,  aggregating 
$8,130,  it  is.  by  tAe  Court,  this  81st  day  of  October.  A.  D.  1888. 
ordered  that  said  bids  be  accepted  by  said  trustees,  and  that 
said  sales  be  ratified  and  confirmed,  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  SOth  day  of  November  next. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  successive 
weeks  before  said  last-mentioned  date. 

W.  S.  COX,  J. 

A  true  copy.    Test:  R.  J.  Mhiob,  Clerk. 

46  By  M.  A.  Clancy,  Ass't  Clerk. 


THIS  IS  TO  GIVE  NOTICE 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ft-om  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Hannah 
Monroe,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2d  day  of  November 
next;  they  may  otherwise  by  law  be  excludea  flrom  all  ben- 
efit of  the  said  estate. 

Oiven  under  my  hand  this  2d  day  of  November,  1888. 

JOHN  KELLY,  Ex'r,  140»  W  st  n.  w. 
45    No.  327L    Ad.  D.  14. 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscribers,  of  the  District  of  Columbia}  have 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Thomas  J.  Fisher, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there« 
of,  to  the  subscribers,  on  or  before  the  2d  day  of  November 
next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 
Given  under  my  hand  this  2d  day  of  November,  1888. 
EDWARD  J.  STELLWAQEN, 
THOMAS  M.  GALE, 
GEORGE  E.  HAMILTON, 

Executors. 
44    No.  8270.    Ad.D.  14. 


Digitized  by 


Google 


758 


THE  WASHINGTON  LAW  REPORTER. 


Vol.  XVI 


tc%ai  Noticee. 


Cegal  JBIonke. 


No.  11383.    Eq.  Docket  28. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  aeth  day  of  October,  A.  D.  1888. 

ChariM  A.  SpriRflman.  ] 

Plaintiff, 

Henry  A.  Mathlot, 

Defendant. 

On  motion  of  the  plaintiff;  by  Mr.  Perry,  hia  solicitor,  it 
la  ordered  that  the  defendant,  Henry  A.  Mathiot,  cause  his 
appearance  to  bo  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  correct  a  defective  acknowl- 
edgment by  George  Malbiot,  deceased,  fttther  of  the  said 
defendant,  of  a  dj^  made  by  him,  the  said  C^corge  Mathiot, 
to  Robert  M.  Combs,  on  the  8d  day  of  September,  1861,  the 
said  deed  purporting  to  convey  original  lot  14,  in  square  693, 
in  the  City  of  Washington,  m  the  District  of  Columbia. 
The  plaintiff  claims  as  assignee  of  the  said  Combs,  and  the 
defendant  is  sued  upon  the  said  Qeorge  Mathoit's  covenant 
for  ftirther  conveyance  and  as  one  of  the  heiraat  law  of  the 
■aid  George  Mathiot,  to  whom  as  such  the  said  lot  de- 
•oended. 

By  the  Court  W.  8.  OCX,  Justice,  Sk, 

True  copy.    Test :  R.  J.  Mrigs,  Clerk,  Ac. 

44  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  November,  A.  D.188S. 

Marlon  B.  Sheridan,  Plaintiff.      1 

vs.  IBo.  No.  11366. 

Alonio  A.  Marr,  Matthew  Ooddartf,  f    £>ocket  28. 
John  T.  Armes,  Defendants.       J 

On  motion  of  the  plaintiff,  l^  Messrs.  Walter  H.  Acker  and 
Campbell  W.  Bushnell,  her  attorneys,  it  is  ordered  that  the 
defendants  cause  their  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  dasr, 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 
fiault. 

The  object  of  this  suit  is  to  divest  Alonzo  A.  Marr  of  all 
right,  title  or  interest  as  trustee  under  a  certain  deed  of  trust 
executed  on  the  nineteenth  day  of  October,  A.  D.  1883,  and 
recorded  in  Liber  1066.  Folio  882,  of  the  Recorder  of  Deed*s 
Office  of  the  District  or  Columbia,  and  for  the  appointing  of 
a  new  Unstee  in  place  and  stead  of  the  said  Alonzo  A.  Marr. 

By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Teat :  R.  J.  Mbios,  Clerk,  &c. 

46  By  H.  W.  UoDOBs,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
John  A.  Boland  ot  al. 


Catharine  M.  Boland.. 


^  No.  11889.    Bqmty. 


Job  Barnard,  the  trustee  herein,  having  reported  a  sale  of 
part  of  lots  21  and  22,  in  square  625,  in  the  Clty  of  Washings 
ton,  in  the  District  of  Columbia,  to  John  Bums,  for  82,290, 
it  is,  this  7th  day  of  November,  1888,  ordered  that  said  sale 
be  confirmed  on  the  7th  day  of  December,  1888,  unless  cause 
to  the  contrary  be  shown  before  that  dav. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
nfOTON  Law  Rbpoktbb  for  three  successive  weeks  before 
said  day. 

W.  8.  OOX.  J. 

A  true  copy.    Teat:  R.  J.  Mmos,  Clerk. 

45  By  M.  A.  CIaANCY,  Aas^t  Cleiit. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  7th  of  November,  1888. 

Hattio  V.  TMmtr) 

M.  V  No.  11868.    Docket  28. 

Goorgo  Tumor.  J 

On  motion  of  the  plaintiff,  by  Mr.  J.  Guilford  White,  hia 
■olicitor,  it  is  ordered  that  the  defendant,  George  Tumor, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
flrat  rule-day  occurring  forty  days  after  this  day:  otherwiae 
the  cause  will  be  proceeded  with  as  in  case  of  demult. 

The  object  of  this  suit  is  to  obtain  a  divorce  on  the 
grounda  of  habitual  dmnkenneea,  desertion  and  non  sup- 
port. 

Provided  notice  hereof  be  published  onoe  a  week  for  three 
■ooceeeive  weeks  in  the  WcumingUm  Post  and  the  Washino- 
TON  Law  Rbpobtbk. 

By  the  Court.  W.  8.  COX,  Justice,  Sbc. 

True  copy.   Test :  B.  J.  Mmoa,  Clerk,  &o. 

46  By  M.  A.  Clakot,  Aast  Clerk. 
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Receipt, 

Bent  Receipt, 
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Stock  Transfer, 
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Acknowledgment:  With  Wife, 
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A  BEBT,  WILLIAM  8TONB, 
A                                                              408  Fifth  8t.n.w. 

1>ELL,  W.  PEIRCB, 

U                    Oounselin Patent  OavM          ettPStsii.w. 

:n^ew  type,  new  presses 

"DLAIR,  JOHN  8,, 

13                                                                         1420  P  St.  u.  w. 

▲ND 

T^UMONT,  N,, 

U                                                                        629  P  St.  n.  w. 

Careful  Supei-\^ision 

T?DWABD8  A  BABNARD, 

Ih                                                                   600  5th  St.  n.  w. 

AT 

TkCACKBY,  FRANKLIN  H., 

jyi                                                                  '    606DSt.n.w. 

OAVILLE,  JAMES  H., 

O                                                                        1419FSt.n.w. 
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CALIFORNIA. 
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iTl                                430  Montgomery  St.,  San  Francisco. 
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XI                                  Gate  City  Bank  BnUding,  AUanta. 

HOUSE, 

KANSAS. 

l-\OUGLASS,  GEORGE  L., 

U                                                                           Wichita. 

No.  503  E  Street  N.  W. 

BIINNESOTA. 

TTBATH,  HARTWELL  P., 

Xl                                                                               St.  Paul. 

Telephone  240-6, 

NEBRASKA. 

^XFPUTT,  CHARLES, 

\J                                                Paxton  Building,  Oniaha, 

W.   F.  ROBERTS,  Superintendent. 

OHIO. 
TXriNG,  GEORGE  C. 
YV                                 89  Euclid  Ave,,  Bbom  8,  aeveland. 

JOHN    M.   YOORHBBSy 

ATTORNEY    AT    LA'W, 
Solicitor  of  Patents  and  Connsel  in  Patent  Cases. 

PRACTICES  BEPOBBTHB 

General  Land  Office  and  Court  of  Claims. 
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AN80K  H.  XAYlrOR, 

Commissioner  of   Deeds,  Notary    Public    and 
U.  S.  Commissioner, 
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Attorney  for  Mercantile  Oolleoting  Agency. 

BUINDV'S   JUSXICBf 

M  per  vol.    For  sale  at  the  Washington  Law  Reporter  OflOoe 
A  Manual  of  the  Laws  of  the  Dbtrict  of  Colombia  from 

CHARLES   S.  BUNDY, 

NOTABT  PUBLIC,  U.  8.  OOMMIBSIOICRE  AND  JUSTIOB  OF  THB  PBAOB 

468  U.  Ave.       (Opp.  City  HaU)      Wathlngton,  D.  C. 
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before  being  sent.                                                                » 

BALDWIN,  DAVIDSON  &  WIGHT, 

Attorneys  at  Law,  SoUcitors  of  Patents,  and 
Counselors  in  Patent  Causes, 

26  O-rant  Place,  'Washinfirton,  D.  O. 
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IN 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2,  3,  4,  5,  1867 

to  1872. 
Abbott's  U.  8.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound ;  vol.  4,  unbound. 
American  Form  Book  (Sayler),  1878.  ^ 

American  Law  Times  Reporte,  new  series,  vol. 

II,  1875. 
Atkins'  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  6,  6,  7. 

Barbour  on  Set-oflf. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Brownfe  on  Actions  at  Law,  1844. 

Bundy's  Justice — ^latest 

Bnrge  on  Suretyship. 

Chittjr's  English  Digest 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1866. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly,  1789  to  1867, 

1867  to  1866,  1857  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3,  1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1857. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

Qreenleaf 's  Overruled  Oases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronaux,  1869. 

Landlord  and  Tenant  (Sloane),  1878. 

Laws  1869-60. 

Law   Reports  (English),  vols.  1  to  16,  inclusive, 

1867—69. 
Law  of  Nations,  VatteL 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Long  on  Sales  of  Personal  Property. 
Louisiana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-o£f. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  6tb  ed. 

Orphan's  Court  Manual. 
Oldham  &  White's  Dij^test,  1  vol. 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosl.  1,  2,  3. 

Penal  Code  1867,  Duplicates. 

Penal  Code  of  1867  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Ray's  Medical  Jurisprudence  of  Insanity,  1853. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1845. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870, 1873. 
Swinbome's  Treatise  on  Wills,  vols.  1,  2,  3. 

The  Reporter,  Houghton.  Osgood  &  Co..  vols. 

6,  6^  7,  8,  bound;  vols.  9  to  20,  inclusive, 

unbound. 
The  Transcript,  1873,  3  vols.,  published  in  New 

York. 
Treatise  on  Equitjr,  Fonblanques. 
Treatise  on  Insanity,  Prichard. 

U.  S.  Stats,  at  Large,  vols.  1,  2,  3. 

U.  S.  Stats,  at  Large,  1861  to  1863,  and  1863  to  1867 
2  vols.,  G.  P.  Sanger. 

U.  S.  Digest,  Abbott,  vol.  1,  A  to  C,  2  copies; 
voL  2,  D  to  L.,  2  copies ;  vol.  3,  M  to  Y,  2 
copies;  vol.  6,  Sup.,  F  to  M,  1  copy.  These 
annuals,  viz.:  vol.  1  to  8,  (duplicates);  9  to 
17,  single^  with  1  voL,  Table  of  Cases  and 
Equity  Digest,  vol.  2. 

Warren's  Duties  of  Attorneys,  1870. 
Watkins  on  Descents. 
Wellford's  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  ExecntoYs,  &c.,  voL  2,  Thobaulf  s 
Notes. 
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No.  48 


WASHINGTON,  D.  a 


NOTEHBER  28,  1888 


The  Murders  in  East  London. 


Up  to  the  time  of  our  going  to  press,  the  per- 

Setrator  or  perpetrators  of  that  series  of  mur- 
ers  known  as  the  Whitechapel  Tragedies,  are 
still  at  large,  and,  so  far  as  public  mformation 
goes  no  important  clue  to  his  or  their  where- 
abouts has  been  found.  The  London  populace 
has  displayed  its  habitual  characteristics  in  con- 
nection with  these  crimes.    There  has  been  the  Krictims  fVom  one  sex  and  class  only,  and  the 


proverbial  looking  for  a  needle  in  a  haystack  to 
begin  to  seek  for  him  among  some  hundreds  of 
thousands  of  men,  not  to  mention  the  watching 
of  all  the  countless  egresses  from  the  neighbor- 
hood. Yet,  after  making  due  allowance  for 
these  considerations,  it  is  surprising  that  in  the 
present  cases  there  has  been  a  failure  to  discover 
the  perpetrator  or  perpetrators  of  the  deeds. 
For  they  have  not  oeen  ordinary  murderers. 
T^y  have  not  been  simple  in  their  character, 
or  Dare  of  particulars.  Not  only  are  the  details 
as  revolting  as  any  which  the  records  of  medi- 
cal jurisprudence  contain;  they  are  also  marked 
by  certain  characteristics  which,  at  first  sight, 
would  seem  to  afford  a  peculiarly  strong  likeli- 
hood of  the  crimes  being  cleared  up.  The  very 
number  of  the  csimes;  the  almost  exact  repeti- 
tion of  the  murderer^s  procedure  in  each;  the 
similarity  of  hour  and  circumstance;  the  elabor- 
ate mutilation  of  the  bodies;  the  selection  of 


usual  unreasoning  panic — excusable,  perhaps, 
amone  the  wretched  women  who  belong  to  the 
class  &om  which  the  several  victims  have  seem- 
ingly been  chosen;  barely  excusable,  too,  on 
the  part  of  people  who  reside  in  the  districts 
where  such  daring  assassinations  have  occurred ; 
but  surely  in  no  degree  to  be  justified  in  the 
case  of  the  educated  and  reasoning  citizens  at 
large,  or  in  the  case  of  any  section  of  the  metro- 
politan press.  On  the  subject  of  the  murders 
the  London  public  has  produced  a  greater  quan- 
tity of  egregiously  foolish  utterances,  in  the  dif- 
ferent shapes  of  rumor,  comment  and  so-called 
suggestion,  tlian  could  well  have  been  collected 
fi*om  a  similar  number  of  people  in  any  part  of 
the  world.  It  has  also,  as  a  matter  of  course, 
blamed  the  police ;  while  at  the  same  time  it 
has,  doubtless  with  the  best  intentions,  done 
probably  as  much  as  in  it  lay  to  increase  the 
aifficulties  in  the  way  of  detection.  All  this 
was  to  be  looked  for.  It  constitutes  one  of  the 
most  formidable  difficulties  with  which  the  po- 
lice are  confronted  in  a  case  of  the  kind.  Ana  it 
is  hardly  to  be  wondered  at,  in  the  circumstances, 
that  many  of  those  engaged  in  the  detection  of 
crime  should  be  willing  to  dispense  with  the 
slight  assistance  which  is  to  be  gained  by  par- 
tially taking  the  public  into  their  confidence, 
since  it  is  so  disproportionate  a  compensation 
for  what  is  thereby  lost 

The  fact,  however,  that  the  murderer  or  mur- 
derers have  still  to  be  tracked  out,  is  an  instruc- 
tive one.  For  several  weeks  all  the  skill  and 
all  the  eflFort  of  a  great  system  of  police  have 
utterly  failed  to  connect  any  one  with  a  series 
of  atrocious  murders,  committed  not  in  solitary 

S laces,  but  in  one  of  the  most  densely  populated 
istaicts  of  London;  not  in  the  recesses  of  some 
lonely  wood,  but  on  the  public  streets  of  the 
largest  city  in  the  world.  The  murderer  has 
succeeded  m  avoiding  suspicion  during  all  that 
time.  No  doubt  the  very  immensity  of  the 
I>opulation  may  be  an  element  of  safety  to  the 
goilty  person  in  such  a  case.  If  he  once  get 
clear  of  the  immediate  vicinity  of  his  victim, 
concealment  and  escape  are  obviously  more 
easy  amid  such  a  throng — even  should  he  have 
been  momentarily  seen  in  suspicious  circum- 
stances. But  should  no  one  have  seen  the  deed, 
and  should  no  one  have  seen  the  murderer  near 
the  sjpot  even  for  a  moment,  it  is  not  unlike  the 


VaV/i/AJXtO       AXVTLU       V/AJIV       OVJW      CIrAAVl       VlCftOO      \/tttjr  ,     OhLlVl      VUC 

like — these  things  might  not  unnaturally  be  ex- 
pected to  give  some  clue.  Yet  this  abundance 
of  circumstances  gives  none.  That  all  these 
facts  will  be  strong  links  in  the  chain  of  circum- 
stantial evidence  hereafter  is^  almost  certain. 
But  something  farther  must  first  emer^  before 
they  can  be  of  use  in  connecting  a  criminal  with 
the  crimes.  So  far  from  giving,  a  clue,  they 
would  seem  to  conspire  to  baffle  the  police,  who, 
to  judge  from  indiscriminate  arrests  and  whole- 
sale search,  are  not  yet  on  the  track. 

It  may  not  be  amiss  to  consider  for  a  little 
some  of  the  peculiar  features  of  these  murders, 
in  view  of  the  theory  which  has  been  put  for- 
ward and  widely  favored,  that  they  are  the 
handiwork  of  a  homicidal  maniac.  Without  at 
all  prejudging  the  case,  we  may  discuss  shortly 
how  far  the  facts  give  color  to  this  explanation, 
and  how  far  they  consist  with  alleged  in- 
stances of  this  monomania — the  mon(ymanie 
raeuririere  of  the  French  alienists. 

In  so  far  as  possible  we  shall,  in  these  few  re- 
marks, avoid  touching  on  the  question  of  the  re- 
ality or  non-reality  of  what  is  known  by  the  va- 
rious names  of  Affective  Insanity,  Moral  Mania, 
and  in  the  language  of  Pinel,  who  first  maintain- 
ed its  existence,  Manie  {ou  Monomanie)  aans  del- 
ire.  This  derangement  is  defined  by  Pritchard 
as  consisting  in  **a  morbid  perversion  of  the 
natural  feelings,  affections,  inclinations,  temper, 
habits,  and  moral  dispositions,  without  any  nota- 
ble Issson  of  the  intellect  or  knowing  and  reason- 
ing Acuities,  and  particularly  without  any  mani- 
acal halluciation."  (Cyclop,  of  Practical  Med., 
art.  Insanity,  p.  826).  The  reality  of  such  a  state 
has  been  maintained,  though  with  certain  quali- 
fications, by  such  distinguished  alienists  as  Pinel, 
Esquirol,  Qeorget,lGall,  Marc,  Rush,  Reil,  An- 
drew Oombe,  Conolly,  Pritchard,  Pagan,  Ray. 
and  Professor  Maudsley.  Yet  many  call  thai 
reality  in  question,  and  deny  the  existence  of  an 
irresistible  criminal  impulse  in  minds  otherwise 
sound.  "Public  writers  and  lawyera."  says  Dr. 
Maudsley  (Responsibility  in  Mental  Diseases,  p. 
150,  3rd  edit.),  ** naturally  jealous  of  the  applica- 
tion of  the  doctrine  to  excuse  crime,  have  re- 
jected and  revOed  it  as  a  dangerous  and  absurd 
medical  crotchet;  having  been  probably  the 
more  moved  to  do  so  because  they  perceive  that, 
if  it  be  admitted,  they  will  be  impotent,  by  reas- 
on of  their  ignorance  of  insanity,  to  put  a  prop- 
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er  check  upon  ts  application."  It  is  better  not 
to  expose  oneself  to  the  reproach  of  this  too 
keen  controversialist  in  a  place  where  there  is 
not  space  to  defend  one's  position.  So  we  pro- 
nounce neither  on  the  one  side  nor  the  other. 
M.  Breschet  remarks  that  the  line  of  demarca- 
tion between  depravity  and  madness  is  very  dif- 
ficult to  draw.  This  is  sufficient  for  us.  It  is 
also  the  gist  of  the  matter.  For,  admitting  for 
the  moment  the  existence  of  a  patholog^al 
phenomenon  of  a  perversion  of  the  aflfections 
without  a  derangement  of  the  intellect^  there  is 
a  farther  question — not  to  be  settled  off-hand  by 
mere  generalities.  Ought  such  a  form  of  mental 
disorder  to  involve  irresponsibility  for  crime  in 
the  same  way  as  intellectual  disorder?  Even 
Professor  Maudsley  shrinks  fVora  answering  this 
universally  in  the  affirmative,  and  considers  the 
admission  'of  a  modified  responsibility,  accord- 
ing to  the  special  circumstances  of  the  case,  to 
be  "the  truest  justice." 

It  was  the  very  atrocity  of  the  Whitechapel 
murders  that  gave  rise  to  the  theory  of  their  be- 
ing the  work  of  a  madman.  It  is  not  a  novel 
line  of  reasoning,  this.  Qeorget,  when  dealing 
with  the  notorious  case  of  Antoine  Leger,  who 
was  tried  in  1824  for  the  violation  and  murder  of 
a  girl  of  twelve,  remarks:  ^^Plus  un  crime  est 
innoui,  a  dit unjuriate  (je  ne  aaia  lequel;  .  .  .) 
moins  ilfaut  en  chercher  la  cause  dans  les  mo- 
biles orainaires  des  actions  humaines.^^  "The 
more  strange  and  unheard  of  a  crime  is,  the  less 
need  one  seek  for  its  cause  among  the  ordinary 
motives  of  human  actions."  Only  let  the  deed 
be  surpassingly  barbarous,  and  the  ordinarv 
mind  will  at  once  leap  to  the  conclusion  that  it 
was  a  maniac  who  wrought  it.  Its  very  wan- 
tonness and  shocking  brutality  are  considered 
inexplicable  on  any  other  hypothesis  save  that 
of  an  unhinged  and  disordered  mind.  Now  the 
inference  is  quite  fallacious.  There  are  many 
extraneous  considerations  to  be  kept  in  view — 
as,  for  example,  that  the  mutilation  may  be  a 
mere  ruse  in  order  to  mislead  the  investigators, 
or  even,  should  the  culprit  look  so  for  ahead,  to 
give  color  to  a  plea  of  insanity  when  things 
reach  that  pass.    But  putting  such  aside  for  the 

{>re8ent,  it  is  rash  to  conclude  that  there  is  any 
imit  to  the  depravity  of  human  nature.  From 
this  ground  of  sheer  brutality  by  itself,  no  in- 
ference of  madness  ought  ever  to  be  drawn. 
Some  of  the  most  barbarous  murders  on  record 
have  been  perpetrated  by  admittedly  sane  men; 
men  on  whose  perfect  soundness  of  mind  no 
doubt  has  ever  been  cast.  Nor  is  it  to  be  forgot- 
ten than  an  ordinary  execution  in  this  country 
of  ours  in  bygone  times  was  certainly  not  infe^ 
rior  in  savagery  to  these  London  outrages.  Dis- 
embowelling, and  plucking  out  the  heart  while 
the  victim  still  breathed,  and  quartering  after 
death,  were  regular  practices,  sanctioned  bv 
public  opinion,  ordained  by  men  whom  we  still 
count  enlightened.  It  cannot  be  pretended  that 
these,  continued  for  centuries,  were  evidences  of 
insanity  on  the  part  of  the  people  who  permit- 
ted their  infliction.  They  were  evidences  of  the 
case  and  brutal  side  of  human  nature — sane  and 
sound  human  nature — which  it  is  the  ftinction 
of  criminal  law  to  repress.  Uncivilized  savages, 
too,  of  our  own  time,  still  revel  daily  in  atrocious 
cruelties,  even  to  hear  of  which  makes  one  shud- 
der.   Yet  we  do  not  stamp  these  races  as  univer- 


sally mad  and  irresponsible.  No  more  is  mere 
barbarity,  when  displayed  in  our  own  time  and 
country,  to  be  regarded  as  necessarily  a  symp- 
tom of  mental  derangement,  or  of  anything  but 
great  depravity.  The  mutilation  of  the  bodies 
of  these  wre  tolled  women  in  East  London,  taken 
by  itself,  is  no  indication  whatever  of  insanity 
on  the  part  of  the  perpetrator  or  perpetrators  of 
the  deeds. 

It  is  said  that  the  hypothesis  of  insanity  as  an 
explanation  of  these  startling  crimes,  is  borne 
out  by  the  apparent  absence  of  anything  like  an 
adequate  motive. 

The  circumstances  certainly  point  to  none. 
The  existence  of  the  customary  motives  to  mur- 
der seems  to  be  negatived  by  all  that  is  known. 
The  object  cannot  Imve  been  robbery  or  gain;  the 
poverty  of  the  murdered  woman  in  each  case 
negatives  that.    Assassination  can  scarcely  have 
resulted  fVom  an  impulse  of  sudden  anger;  the 
very  number  and  similarity  of  the  crimes  nega- 
tive such  a  possibility.    As  unlikely  is  it  that 
the  motive  was  a  long-cherished  revenge;  the 
fact  that  the  butchery  was  practiced  not  on  an 
individual   or  set  of  individuals,  but   on  the 
members  of  a  class  (apparently  on  such  mem- 
bers merely  as  chance  threw  first  in  the  mur- 
derer's way)  seems  to  negative  that  idea.    The 
sugg^tion  that  the  crimes  were  committed  for 
the  sake  of  obtaining  from  the  bodies  a  certain 
organ,  to  be  sold  for  scientific  purposes,  is,  of 
course,  untenable.    The  state  of  the  market  for 
such  articles  negatives  the  hyi>othesis.     One 
fails  to  descry  any  motive.    But  this  fiulure  is 
no  ground  for  inferring  insanity,  and  would  be 
dangerous  so  to  regard  it.    Apparent  absence 
of  motive  is  no  criterion.    No  aoubt  in  cases  of 
alleged  kleptomania  this  element  is  of  first  im- 
portance.   If  a  person  in  comfortable  circum- 
stances financially,  with  the  means  even  of  giv- 
ing charity  to  others,  secretly  fill  her  pockets 
with  bread  at  the  table  of  a  friend  (as  in  an  au- 
thenic  case  recorded  by  Dr.  Rush),  certainly  the 
absence  of  reasonable  motive  is  all  but  conclu- 
sive of  an  irresistible  propensity  to  steaL    But 
in  this  respect  the  crime  of  theft  stands  abso- 
lutely alone.    And  even  in  the  case  of  theft, 
were  the  article  stolen  anything  but  a  com- 
modity readily^  obtainable  in  quantity  by  the 
wealthy  purlomer— were  it,  for  example,  a  cu- 
rio, or  article  of  vertu,  more  affluence  would  not 
infer  absence  of.  motive.    In  the  case  of  any 
other  crime,  it  is  the  extreme  of  rashness  to 
conclude  that  motive  is  absent,  because  it  is  nn- 
ascertainable,  and  even  defies  conjecture.  If  one 
but  practise  a  little  introspection,  the  variety 
and  the  apparently  trifiing  nature  of  the  mo- 
tives which  sometimes  actuate  man.  even  in  in- 
nocent matters,  must  strike  him.    Further,  that 
these  secret  springs  of  action  should  be  obscure 
to  others  must  appear  quite  natural.    In  this 
respect  of  want  of  adequate  motive,  the  London 
tragedies  would  be  hard  to  brin^  within  the  cat- 
egory of  so-called  moral  mama.    Intellectual 
derangement  might  account  for  t^em,  so  to  as 
this  point  is  concerned.    Absence  of  reasonable 
motive  and  presence  of  unreasonable  motive — 
the  play  of  hallucinations  and  delusions— may 
turn  out  to  be  a  plausible  explanation.    Bat^  in 
so  far  as  motive  goea,  the  theory  that  these 
crimes  are  the  results  of  monomante  sans  delire^ 
seems  untenable.    They  bear  no  resemblance  to 
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the  few  instanoee  of  this  alleged  disease  re- 
corded and  repeated  in  every  medical  treatise 
on  the  subject  A  sudden  and  '^  unaccounta- 
ble "  desire  to  take  life :  a  wife  waking  in  the 
night  with  an  irresistible  impulse  to  kill  the 
husband  at  her  side,  with  no  reason  for  it  and  in 
spite  of  strong  affection  for  him;  a  servant, 
while  undressing  a  child  of  whom  she  had  the 
charge,  being  struck  with  the  whiteness  of  its 
skin,  and  thereby  possessed  by  an  impulse  to 
murder  it;  and  so  forth — an  inexplicable  crav- 
ing, which  is  not  persistent.  But  here  we  have 
something  different.  The  impulse  ^^as,  to  all 
appearance  sustained,  unless,  indeed,  these  va- 
rious murders  turn  out  to  be  the  work  of  sev- 
eral individuals,  and  those  unconnected  with 
each  other,  the  later  cases  being  the  result  of  a 
morbid  imitation  of  the  earlier.  It  was  not  a 
sudden  flash  out  of  a  propensity  to  kilL    It  was 

Sersistent  or  recurrent.  A  most  common  evi- 
ence  of  this  so-called  insane  and  irresistible 
impulse  is  the  voluntary  confession  of  the  act. 
Immediately  the  impulse  is  gratified  it  seems  to 

gass  ofl^  and  the  murderer  quietly  surrenders 
imself  to  the  proper  authorities.  This  is  a 
strong  arrament  in  favor  of  the  insane  nature  of 
the  impulse.  It  will,  we  believe,  be  acknowl- 
edged by  medical  observers  to  be  the  fact,  that 
of  those  alleged  homicidal  maniacs  who  fly  after 
committing  the  murder,  all  show  unmistakable 
symptoms  of  intellectual  insanity.  On  this 
ground  alone,  then,  we  are  forced  to  the  con- 
slusion  that  the  apparent  absence  of  motive  in 
these  London  murders  is  not  to  be  explained  on 
the  irresistible  criminal  impulse  theory,  and  that 
the  case  is  outside  the  category  of  **  moral 
mania." 

The  craft  and  cunning  evinced  in  the  murders 
in  question  seem  little  to  consist  with  insanity. 
The  rash  and  uncalculating  act  of  the  lunatic  is 
not  here.  No  doubt  there  are  on  record  a  few 
isolated  instances  of  considerable  caution  being 
shown  on  the  part  of  insane  homicides.  But  we 
are  not  acquainted  with  any  which  approach  to 
the  present  in  display  of  prudence  and  circum- 
spection. The  craftiness  of  the  author,  or 
authors,  of  these  deeds  is  astounding,  and  the 
highest  tribute  to  it  is  the  fact  that  aU  attempts 
at  detection  have  been  made  in  vain  thereto. 
There  is,  first,  cool  and  deliberate  prejjaration. 
There  is  then  (a  carefUl  selection  of  time  and 
place— darkness  and  seclusion.  There  is  the 
choice  of  a  class  of  victim,  which  of  all  others, 
can  most  readily,  and  as  a  matter  of  ordinary 
course,  be  decoyed  away  alone  to  a  secluded 
place  of  the  kind  and  at  such  an  hour.  The 
actual  execution  of  his  foul  purpose  must  have 
been  swift  and  dexterous,  and  shows  coolness 
of  hand  and  steadiness  of  purpose.  Then  all 
traces  of  the  crime  must  have  been  removed  fVom 
the  assassin  with  great  skill  and  foresight.  The 
perfect  circumspection  which  has  characterized 
his  subsequent  movements,  and  has  secured  com- 
plete concealment  for  him  hitherto,  have  been 
skillftil  in  the  extreme,  and  must  have  been 
previously  devised.  Lastl^r,  the  daring  shown  in 
the  repetition  of  the  atrocities  (assuming  them 
for  the  moment  to  be  the  work  of  one  hand)  is 
only  to  be  equalled  by  the  caution  shown  in  re- 
fraining ftrom  any  too  foolhardy  attempt  to 
repeat  them  where  detection  was  imminent. 
These  things  are  aU  markedly  in  the  direction  of 


disproving  insanity.  Dr.  Ray,  in  contrasting 
the  same  criminal  with  the  insane,  remarks: 
*'Tbe  criminal  lays  plans  for  the  execution  of 
his  designs— time,  place,  and  weapons  are  all 
suited  to  his  purpose ;  and  when  successflil,  he 
either  flies  ftom  the  scene  of  his  enormities,  or 
makes  every  effort  to  avoid  discovery.  The 
homicidal  monomaniac,  on  the  contrary,  for  the 
most  part  consults  none  of  the  usual  convenien- 
ces of  crime ;  he  falls  upon  the  object  of  his  prey, 
oftentimes  without  the  most  proper  means  for 
accomplishing  his  purpose,  and  perhaps  in  the 
presence  of  a  multitude,  as  if  expressly  to  court 
observation,  and  then  voluntarily  surrenders 
himself  to  the  constituted  authorities."  (Medi- 
cal Jurisprudence  of  Insanity,  p.  157). 

It  has  been  pretty  generally  thought  that  the 
<act  that  the  victims  were  all  women  of  loose 
character  presents  a  difiiculty  in  the  case,  and 
that  this,  taken  along  with  the  particulars  of  the 
mutilation,  indicates  the  presence  of  an  erotic 
element.  This  is  open  to  doubt.  For  one  thing, 
orotic  and  homicidal  tendency  do  not  seem  to 
have  been  found  to  co-exist  But  the  inference 
seems  superfluous,  too,  in  order  to  explain  the 
choice  of  prostitu  tes  as  victims.  The  true  expla- 
nation is  probably  that  which  we  have  indicated 
above,  viz,  that  members  of  this  class  were  more 
easily  and  unsuspectingly  lured  away  to  a  lone- 
ly place. — Journal  of  Jurisprudence, 


SUPREME  COURT  OF  THE  UNITED  STATES. 

HENRY  W.  JAEHNE,  Appellant, 
vs.     ' 
THE  PEOPLE  OF   THE  STATE   OF   NEW 
YORK. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

[November  12th,  1888.] 

A  general  law  for  the  punishment  of  offences,  which  en- 
deavors to  reach  hy  its  retroactive  operation  acts  before 
committed,  as  well  as  to  prescribe  a  rule  of  conduct  for  the 
citizen  in  fliture,  is  void  so  far  as  it  is  retrospective ;  but 
such  invalidity  does  not  affect  the  operation  of  the  law  in 
regard  to  the  cases  which  are  within  the  legislative  control. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  Court: 

This  is  an  appeal  from  an  order  of  the  Circuit 
Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  denying  appellant's  petition 
for  the  writs  of  liabeas  corpus  and  certiorari. 

The  petition  alleges  that  petitioner  was  con- 
victed in  the  Court  of  Oyer  and  Terminer  of  the 
City  and  County  of  New  York,  in  May,  1886,  of 
the  crime  of  bribery,  committed  as  a  member  of 
the  common  council  of  the  City  of  New  York, 
and  was  sentenced,  May  20th,  1886,  to  be  im- 
prisoned in  the  State  prison  for  the  term  of  nine 
years  and  ten  months,  and  entered  upon  such 
imprisonment  May  21st;  that  *'  the  only  author- 
ity of  law  for  said  sentence  upon  said  conviction 
is  a  statute  of  the  State  of  New  York,  passed 
July  1, 1882,  and  known  as  the  *  Consolidation 
Act,'  and  especially  the  2143d  section  thereof,  by 
force  of  which  the  *  Penal  Code,'  otherwise  inap- 
plicable, is  made  to  apply  to  said  o£fence,  and 
thereby  the  offence  is  made  punishable,  although 
committed  before  the  *  Consolidation  Act'  took 


Digitized  by 


Google 


764 


THE  WASHINGTON  LAW  REPORTER. 


Vol.  XVI 


effect,  as  well  as  when  committed  after,  indif- 
ferently and  indistingnishably.  by  a  maximum 
Imprisonment  of  ten  years  in  State  prison; 
whereas,  before  that  act  took  effect,  said  offence 
was  punishable  by  a  maximum  imprisonment  in 
the  penitentiary  of  two  years;"  that  said  law  is 
ex  poet  facto;  and  that  petitioner,  haying  served 
the  full  term  of  imprisonment  which  could  law- 
fully be  imposed,  is  entitled  to  be  dischai^ed. 

The  Penal  Code  of  the  State  of  New  York  took 
effect  as  a  law  December  1st,  1882,  and,  under 
its  72d  section,  the  maximum  punishment  for 
the  crime  of  bribery  committed  by  any  person 
who  executes  any  of  the  functions  of  a  public 
oflftce  was  fixed  at  ten  years  imprisonment,  or 
15^000  fine,  or  both. 

The  City  Consolidation  Act  was  passed  July 
1st,  1882,  to  take  effect  March  1st,  1883,  and  by 
section  2143  it  was   provided  that  the  Penal  \ 
Code  should  have  the  same  effect  as  if  passed  , 
after  **  this  act"  I 

By  section  100  of  the  New  York  City  charter  | 
of  1873  (chap.  335,  Laws,  1873),  the  crime  of 
bribery  committed  by  a  member  of  the  com- 
mon council  subjected  him  upon  conviction  to 
imprisonment  not  exceeding  two  years,  or  fine, 
or  both. 

By  section  58  of  the  Consolidation  Act  this 
section  100  of  the  act  of  1873  was  re-enacted. 

By  section  725  of  the  Penal  Code  "all  acts  in- 
corporating municipal  corporations,  and  acts 
amending  acts  of  incorporation  or  charters  of 
such  corporation,"  were,  inter  alia,  declared 
not  to  be  affected  by  it,  and  recognized  as  con- 
tinuing in  force,  notwithstanding  the  Code, 
except  so  far  as  repealed  by  subsequent  laws. 

It  is  claimed  that  section  100  of  the  act  of  1873 
was  not  repealed  by  the  Penal  Code,  but  was 
excepted  from  its  operation  by  section  725,  and 
continued  in  force  for  the  four  months  between 
December  1st,  1882,  when  the  Penal  Code  went 
into  operation,  ana  March  1st,  1883,  when  the 
Consolidation  Act  took  effect,  and  that  section 
58  of  the  latter  act  then  replaced  it,  and  was  not 
superseded  by  section  72  of  the  Penal  Code, 
under  section  2143  of  the  Consolidation  Act,  but 
kept  in  force  by  section  725  of  the  Penal  Code. 
Or^  in  other  words,  it  is  argued  that  section  100, 
being  a  section  of  the  city  charter,  was  saved 
flrom  repeal  by  the  Penal  Code  by  section  725  of 
the  latter,  and  was  not  repealed  until  by  the  sub- 
sequent law  known  as  the  City  Consolidation 
Act,  which  took  effect  March  1st,  1883,  and  was 
even  then  continued  in  force  as  section  58  of  the 
Consolidation  Act,  which  is  identical  with  said 
section  100;  and  that  at  all  events  the  measure 
of  punishment  fVom  December  1st,  1882,  to 
March  1st,  1883,  is  that  prescribed  by  section 
100  of  the  old  charter  and  repeated  in  section  58 
of  the  new. 

And  it  is  insisted  that  section  72  of  the  Penal 
Code,  with  the  force  and  effect  given  it  by  sec- 
tion 2143  of  the  Consolidation  Act,  under  the 
decisions  of  the  New  York  Court  of  Appeals,  is 
ex  po8t  facto,  and  therefore  void,  in  that  thereby 
the  maximum  punishment  by  imprisonment  of 
the  crime  of  bribery  committed  before  as  well 
as  after  the  Consolidation  Act  went  into  effect 
was  changed  fh)m  two  to  ten  years. 

In  The  People  vs.  O'Neill.  109  N.  Y.,  261,  and 
People  V8.  Jaehne,  103  N.  Y.,  102,  it  was  held  by 
the  Court  of  Appeals  that  section  100  of  chap- 


ter 335  of  the  act  of  1873  was  not  within  the 
saving  clause  of  section  725  of  the  Penal  Code, 
but,  on  the  contrary,  was  repealed  by  that  code 
as  soon  as  it  went  into  operation,  December  Ist, 
1882,  and  that  section  58  of  the  Consolidation 
Act,  which  is  but  a  transcript  of  said  section 
100.  was  not  kept  in  force  by  said  section  725, 
ana  was  superseded  by  section  72  of  the  Penal 
Code,  which  latter  section  was  prospective 
merely,  and  could  only  operate  upon  the  crime 
of  bribery  committed  by  a  member  of  the  com- 
mon council  after  the  Penal  Code  took  effect 
Accepting  the  conclusions  of  the  highest  court 
of  the  State  of  New  York  as  to  the  operation  of 
the  acts  in  question  in  substituting,  under  sec- 
tion 72.  a  longer  term  of  imprisonment  for  Uiat 
which  had  theretofore  existed,  it  is  clear  that 
section  72  governed  future  cases  only;  but,  even 
if  taken  in  connection  with  all  the  other  statu- 
tory provisions  referred  to,  it  could  be  con- 
strued as  also  retroactive,  as  it  was  admitted 
upon  the  argument  that  the  crime,  upon  con- 
viction of  which  the  petitioner  was  sentenced 
to  the  imprisonment  he  is  now  undergoing,  was 
charged  to  have  been  coiAmitted  in  1884,  long 
after  the  Penal  Code  and  the  Consolidation  Act 
went  into  effect,  we  perceive  no  reason  for  the 
discharge  of  the  prisoner  upon  the  ground  that 
section  72  might  be  held  invalid  in  respect  to 
a  crime  committed  between  December  Ist,  1882, 
and  April  1st,  1883,  if  drawn  in  question  in  a 
proper  case.  The  rule  upon  this  subject,  which 
we  consider  applicable,  is  that  **a  legislative  act 
may  be  entirely  valid  as  to  some  claiseeof  cases 
and  clearly  void  as  to  others.  A  general  law 
for  the  punishment  of  offenses,  which  should 
endeavor  to  reach  by  its  retroactive  operation 
acts  before  committed,  as  well  as  to  prescribe 
a  rule  of  conduct  for  the  citizen  in  fViture,  would 
be  void  so  far  as  it  was  retrospective;  but  such 
invalidity  would  not  affect  the  operation  of  the 
law  in  regard  to  the  cases  which  were  within 
the  legislative  control."  Cooley,  Const  Lim., 
5th  ed.,  215. 

The  order  of  the  Circuit  Court  refusing  the 
writs  was  right,  and  it  is 

Affirmed, 

The  measure  of  damages  recoverable  by  a 
pledgor  against  a  pledgee  of  non-divided  paying 
stocks  as  collateral  security,  the  pledgee  having, 
under  an  honest  mistake,  sold  the  stocks  con- 
trary to  instructions  before  the  debt  was  due. 
and  applied  the  proceeds  to  the  payment  thereof, 
is  the  difference  between  the  amount  of  the  debt 
with  interest  to  the  date  of  the  sale  of  the  stock, 
and  the  amount  for  which  the  pled^r  could, 
within  a  reasonable  time  after  learning  of  the 
sale,  have  gone  into  the  market  and  repurchased 
the  stocks.  New  York  Court  of  Appeals,  Oct  2, 
1888.    Wright  vs.  Bank  of  the  Metropolis. 


When  there  is  no  present  immediate  inten- 
tion that  the  writ  shall  be  served,  though  the 
writ  be  in  the  possession  of  the  officer,  but  only 
an  intention  that  service  of  it  shall  be  made  at 
some  future  time,  or  upon  the  happening  of 
some  future  even^  the  suit  is  not  commenced 
till  such  time  arrives  or  such  event  happens. 
Cross  et  al.  vs.  Barber  et  ux..  Supreme  Court  of 
Rhode  Island,  July  7, 1888. 
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Supreme  Court  of  the   District  of  Columbia. 

GENERAL   TERM. 

Reported  by  Fbanklin  H.  Mackey. 

JOHN  W.  P.  MYEKS  | 

MAURICE  J.  ADLER  Et  Al.  ' 

In  Equity.    No.  9568.  *  j 

Decided  October  8,  1888.  ! 

The  Chief  Justice,  Justices  Cox  and  Merbick  sitting.     | 

1.  A  devise  to  one  "during  the  term  of  her  natural  life,  eo  j 
long  as  she  shall  remain  my  widow  and  unmarried,"  and  [ 
*'  firom  and  after  her  death  "  to  trustees  to  sell  and  pay  cer-  j 
tain  legacies,  creates  a  life  estate  with  a  vested  remainder  | 
in  the  trustees ;  the  words  **  so  long  as  she  shall  remain  my 
widow"  being  merely  a  qualification,  or  condition  subse-  ; 
quent,  upon  the  breach  of  which  the  heirs  might  enter  and 
dispossess  her;  but  whether  such  entry^  would  defeat  the 
remainder  over,  qucere.  1 

2.  The  distinction  between  a  contingent  remainder  and  a 
vested  remainder,  supported  by  a  particular  estate  liab  e  ] 
to  be  defeated  by  breach  of  a  condition  subsequent  an- 
nexed thereto,  pointed  out  by  the  Court  and  explained.       | 

S.  The  test  of  a  vested  remainder  is  its  present  capacity  to  | 
take  effect  in  possession  whenever  the  prior  estate  shall  de- ' 
termine.  | 

4.  Where  a  legacy  payable  out  of  real  estate  is  made  payable 
at  a  future  time,  and  it  is  evident  that  the  payment  is  with- 
held in  order  that  the  devisee  of  the  estate  may  in  the  mean- 
time enjoy  the  same  ftee  from  the  bmrden  of  the  legacy, 
such  a  legacy  does  not  lapse  if  the  legatee  die  before  the 
time  fixed  for  payment. 

Appeal  by  complainant  from  a  decree  made 
upon  a  hearing  in  equity  on  bill  and  answer  in 
a  case  involving  the  construction  of  a  will. 

The  Facts  are  suflSciently  stated  in  the  opin- 
ion. 

Mr,  H.  O.  Olaughton,  for  complainant 

Mr.  Franklin  H.  Mackey,  also  for  complain- 
ant. 

Mr,  Fred.  W.  Jones,  for  defendants. 

Mr.  Justice  Cox  delivered  the  opinion  of  the 
Court: 

This  case  turns  upon  the  proper  construction 
to  be  given  to  the  will  of  Charles  Myers,  of 
Georgetown.  That  will,  after  making  provis- 
ions to  pay  for  his  ftineral  expenses  and  all  his 
just  debts,  proceeds  as  follows : 

**I  give,  devise  and  bequeath  unto  my  dear 
wife  Jane  C.  Myers,  all  of  my  property,  both 
real  and  person^,  wherever  and  withsoever  (Sic) 
situated,  to  take,  have  and  receive  the  same  and 
the  profits  thereof  during  the  term  of  her  nat- 
ural life,  so  long  as  she  shall  remain  my  widow 
and  unmarried. 

Thirdlv,  from  and  after  her  death,  I  give,  de- 
vise and  bequeath  unto  Morris  J.  Adler  and  John 
E.  Libbey,  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor,  all  of  my  real  estate  and 
personal  effects,  to  sell  and  dispose  of  the  same 
and  valid  deeds  of  conveyance  to  make  to  the 
purchasers  thereof^  on  payment  of  the  purchase 
money ;  and  out  of  the  proceeds  of  sale,  after 
»aying  expenses,  I  devise  to  each  of  my  said 

ughters,  viz:  Emma  I.  Myers,  Fannie  L  My- 


dai 


ers,  and  Mary  C.  Myers,  the  sum  of  three  thou- 
sand dollars  each  ;  which  said  legacies  are  to  be 
taken  possession  of  by  the  said  Morris  J.  Alder 
and  John  E.  Libbey,  and  the  survivor  of  them 
and  invested  in  real  estate,  or  some  safe  securi- 
ties, according  to  the  request  of  my  said  daugh- 
ters, and  they  to  receive  the  rents  and  proflfts  of 
the  same  free  from  the  control  of  any  husbands 
they  may  marry,  and  not  to  be  liable  for  their 
debts. 

Fourthly,  the  surplus  of  my  estate,  after  pay- 
ing the  above  named  legacies,  I  give,  devise  and 
bequeath  unto  Emma  I.  Mvers,  Francis  I.  Myers, 
Mary  C.  Myers  and  John  \V.  P.  Myers;  to  be  di- 
vided equally  among  them,  share  and  share 
alike." 

Two  of  the  daughters  married,  and  one  of  them, 
Emma,  died  before  her  mother,  after  making  a 
will  by  which  she  devised  her  interest  in  her  fath- 
er's estate  to  her  two  sisters.  It  is  claimed  on 
the  part  of  the  son,  John  W.  P.  Myers,  that  the 
interest  devised  to  the  daughters  was  a  contin- 
gent remainder  which  is  not  the  subject  of  de- 
vise, so  that  Emma's  share  would  fall  into  the 
residue,  as  a  lapsed  legacy,  and  the  son  is  entitled 
to  share  that  part  of  his  father's  estate,  equally 
with  his  surviving  sisters. 

At  special  term  it  was  assumed  by  the  Court 
that  this  was  a  contingent  remainder,  and  the 
discussion  there  seems  to  have  turned  upon  the 
point  whether  a  contingent  remainder  can  be 
devised.    The  Court  dismissed  the  bill,  upon  the 

f  round  that  the  contingent  remainder  could  be 
evised. 

In  this  Court,  it  is  claimed  on  the  part  of  the 
defendants,  the  daughters,  that  this  was  a  vested 
remainder,  but  that  whether  vested  or  contin- 
gent, it  was  capable  of  being  devised. 

We  all  know  that  the  definition  of  a  remainder 
is  **an  estate  limited  to  take  effect  in  possession 
inmiediately  after  the  expiration  of  a  prior  es- 
tate created  by  the  same  instrument."  We  also 
know,  from  the  elementary  works,  that  remain- 
ders are  vested  and  contingent,  and  that  con- 
tingent remainders,  again,  are  divided  into  sev- 
eral kinds:  one  kind  Is  where  the  contingency 
upon  which  the  estate  is  limited  over  may  not 
take  efiect  until  after  the  expiration  of  the  par- 
ticular estate,  or,  in  other  words,  the  particular 
estate,  expires  before  the  contingency  hap- 
pens. There  being  no  one  to  take  the  free- 
hold, it  goes  back  to  the  grantor  Oi*  his  heirs, 
and  the  remainder  is  lost;  and  so  long  as  it  re- 
mains uncertain  whether  the  contingency  will 
happen  before  or  simultaneously  with  the  expi- 
ration of  the  prior  estate,  it  is  uncertain  whether 
the  right  to  the  remainder  will  ever  become 
fixed,  and  it  is  therefore  called  a  contingent  re- 
mainder. 

In  this  case  it  is  maintained  that  the  estate 
given  to  these  daughters  is  of  that  description. 
It  is  contended  that  the  devise  to  the  wife  is 
during  her  widowhood  only,  while  the  remain- 
der is'given  over  upon  her  aeath,  and  inasmuch 
as  her  widowhood  may  terminate  before  her 
life,  there  may  be  a  hiatus  between  that  and  the 
time  when  this  remainder  over  is  to  take  effect, 
and  so  long  as  that  uncertainty  exists,  the  re- 
mainder is  contingent.  Therefore,  the  first  in- 
quiry is,  What  estate  was  given  by  the  will  to 
the  widow? 
It  will  be  observed  that  the  will  does  not,  in 
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terms,  give  to  her  the  property  to  hold  daring 
widowhood,  but  it  is  expressly  given  to  her, 
**  to  have  and  receive  the  same  and  the  profits 
thereof  daring  the  term  of  her  natural'  life,  so 
long  as  she  shall  remain  my  widow  and  unmar- 
ried." 

We  are  unanimously  of  the  opinion  that  this 
gave  to  her  an  estate  for  the  term  of  her  life, 
and  that  the  words  **  so  long  as  she  shall  remain 
my  widow  and  unmarried  "  are  merely  a  quali- 
fication or  condition  attaching  to  that  estate,  a 
condition  subseanent  upon  the  breach  of  which 
the  estate  is  liable  to  be  defeated;  that  is,  if  the 
widow  should  marry,  the  heirs  might  enter  and 
dispossess  her,  ana  that  might  defeat  the  re- 
mainder over;  but  until  the  breach  of  the  con- 
dition it  remains  a  complete  life  estate  in  the 
widow.  In  2  Washburn  on  Real  Property,  page 
0,  it  is  said: 

"An  instance  of  a  condition  subsequent  would 
be  a  grant  to  A  and  his  heirs,  tenants  of  the 
manor  of  Dale,  or  to  B  so  long  as  she  remains  a 
widow.  The  estates  in  these  cases  vest  subject 
to  be  divested,  in  the  one  case  upon  the  grantees 
ceasing  to  be  tenants  of  Dale,  and  the  other, 
upon  the  marriage  of  the  grantee." 

The  present  case  is  a  much  stronger  one  than 
that  In  the  case  supposed,  the  estate  was  given 
to  her  so  long  as  she  was  a  widow,  or  so  long  as 
she  might  be  a  widow,  and  it  might  very  well  be 
oon tended  that  that  qualification  was  a  limita- 
tion of  the  estate,  but  in  the  present  case  the 
estate  is  given  to  her /or  and  during  the  tenfn  of 
her  natural  life^  so  long  as  she  should  remain  a 
widow,  and  that  is  clearly  a  case  of  a  condition 
subsequent.  The  particular  estate,  therefore,  is 
not  an  estate  to  her  during  widowhood,  but  it 
is  an  estate  to  her  during  Tier  life,  and  the  re- 
mainder is  limited  over  to  take  effect  upon  the 
termination  of  that  life  estate.  Therefore,  there 
can  be  no  possibility  of  a  hiatus  between  the 
termination  of  the  particular  estate  and  the 
commencement  of  the  remainder;  and  conse- 
quently it  does  not  belong  to  the  category  of 
contingent  remainders  to  which  I  have  referred. 

The  test  of  a  vested  remainder  is  its  present 
capacity  to  take  effect  in  possession  whenever 
the  prior  estate  shall  determine;  that  is,  if  the 
remainderman  has  the  right  in  case  of  a  sudden 
determination  of  the  prior  estate,  immediately 
to  go  in  and  take  possession,  the  remainder  is 
vested. 

Apply  that  test  to  the  present  case.    At  any 
time  during  the  widow's  life,  if  she  had  sud- 
denly died,  the  trustees  could  have  entered  into 
possession ;  their  remainder  was  therefore  vested.  ! 
A  remainder  is  none  the  less  vested  because  it  is 
liable  to  be  devested  or  destroyed.    For  ex- 
ample, if  an  estate  be  limited  to  A  for  life,  re- 
mainder to  such  uses  as  6  shall  appoint,  and  in 
default  of  such  appointment,  remainder  to  C, ' 
the  remainder  to  C  would  be  vested  because  at ' 
any  moment  when  A  should  die  C  would  be  en- ' 
titled,  at  once,  to  enter  into  possession,  but  it 
would  bejsimply  subject  to  be  devested  by  the 
exercise  of  the  power  of  appointment    So,  also, 
if  an  estate  be  limited  to  one  for  life  and  re- 
mainder over  to  his  children,  present  and  fti- 
ture,  the  present  children  have  a  vested   re- 
mainder, liable  to  be  devested jpro  tanto  in  favor 
of  the  afberborn  children.    Nor  does  the  lia- 
bility of  the  particular  estate  to  be  defeated  by 


a  breach  of  the  condition  subsequent  make  the 
remainder  any  the  less  a  vested  remainder.  As 
Wasbum  also  says,  (vol.  2,  p.  601  (231) : 

"The  remainaerman  must  accordingly  wait 
until  the  particular  estate  has  regularly  deter- 
mined, and  can  do  nothing  to  abridge  it;  and  if. 
as  already  stated,  before  that  time  it  is  defeated 
altogether,  as  by  an  entry  by  the  grantor  for 
condition  .broken  before  the  remainderman 
comes  into  possession,  the  estate  of  the  latter 
fails  altogether." 

That  assumes,  of  course,  that  until  the  condi- 
tion is  broken,  the  remainder  is  vested. 

But  the  argument  for  the  complainant  in  this 
case  goes  further,  and  undertakes  to  deal  with 
this  as  if  it  were  the  case  of  a  pecuniary  legacy 
payable  at  a  future  time  and  charged  upon  real 
estate,  in  which  case  it  is  claim^  that  upon 
the  death  of  the  legatee  before  the  time  of  t^e 
payment,  the  legacy  fails;  in  other  words,  that 
such  a  legacy  is  deemed  to  be  contingent  upon 
the  capacity  of  the  legatee  to  take  at  the  tame 
when  the  money  is  payable.  The  inclination  of 
the  Court  is  always  to  hold  that  a  personal  leg- 
acy is  vested  although  payable  infuturo.  There 
are,  however,  cases  in  which  Courts  lean  in  tiie 
opposite  direction.    Thus : 

"  It  is  a  general  rule  ever  since  Pawlett's  Case 
(2  Ventr.,  366,  1  Vem.,  204,  321,  2  Oh.  Rep.,  286), 
lollowed  by  a  multitude  of  cases,  that  where 
money  is  given  to  be  paid  at  a  fUture  time  (for 
if  payable  presently  the  rule  cannot  apply)  out 
of  a  real  estate,  and  a  legatee  dies  before  the 
time,  it  sinks  into  the  estate ;  and  the  same  rule 
prevails  where  a  legacy  is  charged  on  real  ee- 
tate  to  be  purchased  with  the  residue  of  a  per- 
sonal estate.  And  whether  the  legacy  be  given 
by  a  parent  or  a  stranger,  charged  upon  land 
primarily,  or  as  auxiliary  to  the  personal  e**tate, 
and  though  given  with  interest,  yet  if  the  lega- 
tee dies  before  it  is  payable,  the  rule  is  the  same, 
and  the  legacy  sinks  into  the  land.  2  Madd.  Oh. 
Rep.,  25,  26." 

The  rule  is  probably  stated  more  ftiUy  in 
the  following  quotation  from  Butler's  Notes  to 
Fearne  on  Remainders,  9th  edition,  page  564. 

"  The  rule  adopted  iil  respect  to  legacies  paya- 
ble out  of  personal  estate,  that  where  the  gift 
and  the  time  of  payment  are  distinct,  the  legacy 
vests  immediately,  does  not  hold  generally  in 
regard  to  legacies  charged  on  real  estate.    The 
reason  of  this  distinction  is  that  in  the  civil 
law  a  bequest  to  a  person  to  be  paid  at  a  fViture 
time  was  held  to  confer  on  him  a  present  right 
to  the  legacy,  notwithstanding  the  time  of  pay- 
ment was  future :  so  that  immediately  on  the 
testator's  decease  it  became  in  the  eye  of  the 
civil  law  a  present  debt^  payable  at  a  fixture 
time,  Debitum  in  prseaenti,  sol'oendum  in  futuro. 
Now  anciently  legatory  matters  arising  on  a 
personal  estate  were  solely  under  the  jurisdic- 
tion of  the  fecclesiastical  courts,  and  £ne  deci- 
sions of  these  courts  were  regulated  by  the  civil 
law.    By  degrees  courts  of  equity  took  cogni- 
zance of  them  and,  with  a  view  of  uniformity  of 
decision,    adopted   the  rule  in  question,    out 
legacies  payable  out  of  real  estate  never  fell 
within    the  cognizance    of   the    ecclesiastical 
courts ;  there  was  not,  therefore,  the  same  rea- 
son for  applying  this  rule  to  that  description  of 
legacies;  and  as  it  appeared  contrary  to  the 
favor  which  the  law  shows  to  the  owner  of  the 
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inheritance,  courts  regnlated  it  as  a  general  rule 
in  respect  to  all  such  legacies."    (Citing  Paw- 
letVs  Case,  «upra.)     "In  respect,  therefore,  to 
legacies  charged  on  real  estate,  it  became  a  gen- 1 
eral  rule  that  the  legacies  payable  at  a  future ' 
time,  whether  by  the  language  of  the  bequest ; 
the  time  is  annexed  to  the  substance  or  to  the  . 
payment  of  the  legacy,  as  a  bequest  to  a  person  ' 
of  a  sum  of  money  at  twertty-one,  or  a  bequest  I 
to  a  person  of  a  sum  of  money  payable  to  him  I 
at  twenty -one,  equally  sink  into  the  land  for  the  ; 
benefit  of  the  inheritance,  if  the  legatee  dies 
under  twenty- one." 

That  rule,  however,  isagain  qualified,  and  the 
qualification  is  stated  in  1  Jarman  on  Wills,  756 : 

''  The  established  distinction  now  is  that  if  the 
payment  be  postponed,  with  reference  to  the 
circumstances  of  the  devisee  of  the  money,  as  in 
the  case  of  a  legacy  to  A,  to  be  paid  to  him  at 
twenty- one  years,  the  charge  fails,  as  formerly, 
unless  the  devisee  lives  to  the  time  of  payment. 
*  *  *  But,  on  the  other  hand,  if  the  postpone- 
ment of  payment  appear  to  have  reference  to 
the  situation  or  convenience  of  the  estate,  as 
if  land  be  devised  to  A  for  life,  remainder  to 
B  in  fee,  charged  with  a  legacy  to  C,  payable  at 
the  death  of  A,  the  legacy  will  vest  instanter; 
and,  consequently,  if  C  dies  before  the  day  of 
payment,  his  representatives  will  be  entitled, 
the  raising  of  the  money  being  evidently  de- 
ferred until  the  decease  of  A,  in  order  that  he 
may,  in  the  meantime,  enjoy  the  land  f^:^e  iVom 
burden.  But  either  of  these  rules  of  construc- 
tion of  course  will  yield  to  an  expression  of  a 
contrary  intention." 

Now,  as  thus  qualified,  the  rule  does  not  avail 
the  complainant  in  any  way  in  the  present  case, 
as  we  thinli,  because  it  is  the  very  case  in  which 
it  is  evident  that  the  payment  of  the  legacy  was 
withheld  until  the  decease  of  the  wiao\y  with 
reference  to  the  convenience  of  the  estate,  and 
in  order  that  she  might  in  the  meantime  enjoy 
the  land  free  f^om  burden. 

But,  speaking  for  myself,  it  is  my  judgment 
that  ail  this  learning  about  legacies  payable  in 
futuro  is  entirely  mapplicab^  here.  All  the 
authorities  cited  under  this  head  were  cases  in 
which  the  land  descended  or  was  devised  to  one 

{person  and  the  legacy  charged  on  it  to  another, 
n  this  case,  the  land  itself  is  primarily  devised, 
and  the  devise  is  absolutely  and  unconditionally 
for  the  benefit  of  these  legatees.  It  cannot  be 
said  that  Emma  Myers  had  a  personal  legacy  of 
$3,000,  charged  on  the  land  belonging  to  some- 
body else,  for  this  very  land  was  devised  for  her 
benefit  and  sold  for  her  benefit  pro  tanto.  The 
land  was  to  be  sold  and  turned  into  money  for 
the  benefit  of  all  these  legatees.  It  was  charged, 
not  with  a  legacy,  but  with  a  trust  It  makes 
no  difference  whether  the  trustee  was  to  hold 
the  land  and  apply  the  rente  and  profits  to  the 
use  of  the  beneficiaries  or  to  sell  the  land  and 
divide  the  proceeds  among  them.  In  either 
case,  the  devise  was  a  devise  of  the  real  estate 
for  their  exclusive  benefit.  It  was  substantially 
and  primarily  a  devise  of  the  land  itself,  and 
not  a  devise  of  a  personal  legacy  charged  upon 
the  land. 

The  question  of  equitable  conversion  does  not 
firare  in  this  case.  If  the  daughter  Emma  had 
died  intestate,  then  the  question  might  be 
whether  after  the  trustees  had  sold  the  land  the 


money  arising  therefVom  should  be  paid  to  her 
personal  representatives  or  her  heirs.  But  that 
question  is  not  important  here.  We  are  satisfied 
that  this  will  was  valid  and  devised  a  vested  in- 
terest, which  could  be  devised ;  and  tre,  therffore^ 
affirm  the  decree  beloWj  although  on  different 
f* rounds  from  those  upon  which  the  judge  at  the 
special  term  decided  the  case. 

UNITED  STATES  COURT  OF  CLAIMS. 

LUCIUS  H.  FOOTE 

V8. 

THE  UNITED  STATES. 

1.  The  President  has  authority  under  Article  n,  Section  2,  of 
the  ConstituHoa  to  "  nominate  and,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  appoint  ambassadors  and 
other  public  ministers  and  consuls,'*  independently  of  any 
authority  from  Confess. 

2.  The  clause  of  Section  2  of  the  annual  Appropriation  Act 
of  February  26, 188^  appropriating  $5,000  *'  for  the  purpose 
of  enabling  the  President  to  extend  diplomatic  relations 
with  the  Government  of  Eastern  Asia,"  had  no  connection 
with  the  subsequent  appoiutment  of  an  envoy  extraox^ 
dinary  and  minister  plenipotentiary  to  Corea,  so  far  as 
related  to  such  minister's  salary,  which  should  have  been 
paid  under  the  provisions  of  Section  1675  of  Revised  Stat- 
utes as  amended  by  Act  of  March  8, 1875. 

George  A.  King,  Esq.,  for  the  claimant 
Ed.  M.  Watson,  for  the  Government 

OPINION. 

Mr.  Chief  Justice  Richardson  delivered 
the  opinion  of  the  Court: 

The  claimant  was  appointed  and  commis- 
sioned envoy  extraordinary  and  minister  pleni- 
potentiary to  Corea  February  27,  1883,  accepted 
the  oflSce  and  immediately  entered  upon  its 
duties.  He  has  been  paid  at  the  rate  of  |5,000 
a  year  fVom  that  date  to  May  7,  1886. 

He  claims  that  he  held  that  office  until  the 
latter  date  and  became  entitled  to  a  salary  of 
$10,000  a  year  under  the  provisions  of  Revised 
Statutes,  Section  1675,  as  amended  by  the  Act 
of  March  3,  1875,  chapter  153  (Supplement  to 
Revised  Statutes,  188),  as  follows: 

"Sec.  1675.  Ambassadors  and  envoys  extraor- 
dinary and  ministers  plenipotentiary  shall  be 

j  entitled  to  compensation  at  the  rates  following, 

I  per  annum,  namely: 

I  "Those  to  France,  Germany,  Great  Britain 
and  Russia,  each,  seventeen  thousand  five  hun- 
dred dollars. 

I      "Those    to    Austria,    Brazil,    China,    Italy, 

I  Japan,  Mexico  and  Spain,  each,  twelve  thou- 
sand dollars. 

"  Those  to  all  other  countries,  unless  where  a 
different  compensation  is  prescribed  by  law, 
each,  ten  thousand  dollars." 

To  overcome  the  express  provision  of  the  last 
quoted  clause  of  that  section,  which  prescribes 
a  salarv  of  |10,000  a  year  to  envoys  extraordinary 
and  ministers  plenipotentiary  to  all  other  coun- 
tries than  those  named,  and  Corea  was  not  of 
those  named,  the  defendants  rely  upon  the  cir- 
cumstances of  the  claimant's  appointment,  the 
action  of  the  Secretary  of  State,  and  the  appro- 
priation made  by  Congress. 
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Congress  neither  estAblished  nor  recopiized 
the  office  of  envoy  extraordinary  and  minister 
plenipotentiary  to  Corea,  nor  made  any  express 
appropriation  to  maintain  it. 

The  annual  Appropriation  Act  of  February 
26,  1383,  chapter  66  (22  State.  L.,  424,  431),  for 
the  year  ending  June  30,  1884,  contained  the 
following: 

"Sec.  2.  For  the  purpose  of  enabling  the 
President  to  extend  diplomatic  relations  with 
the  Government  of  Eastern  Asia,  five  thousand 
dollars." 

The  claimant  was  immediately  nominated  as 
envoy  extraordinary  and  minister  plenipoten- 
tiary to  Corea,  the  Senate  consented  thereto, 
and  he  was  the  next  day  so  commiBsioned. 

Therfe  seems  to  be  no  connection  between  the 
appropriation  and  the  claimant's  appointment, 
except  that  the  appropriation  indicated  a  desire 
on  the  part  of  Congress  to  extend  diplomatic 
relations  with  Eastern  Asia,  and  the  Secretary 
of  State  in  his  first  letter  to  the  claimant  refers 
to  it  as  the  reason  which  has  induced  the  Presi- 
dent to  make  the  appointment.  Corea  was  not 
named  in  the  act  and  the  money  appropriated 
was  not  available  until  the  succeeding  fiscal 
year,  commencing  July  1,  1883,  four  months 
after  his  appointment. 

The  President  appears  to  have  acted  upon  the 
prero^tive  claimea  for  the  Executive  under  the 
Constitution,  Article  II,  Section  2,  that  **he  shall 
nominate,  and  by  and  with  the  advice  and  con- 
sent of  the  Senate  shall  appoint  ambassadors, 
other  public  ministers  and  consuls,"  independ- 
ently of  any  authority  fVom  Congress.  This 
general  claim  of  Constitutional  prerogative  by 
the  Executive  we  considered  in  the  case  of 
Byers  (22  C.  Cls.  R.,  69),  where  authorities  are 
cited  and  little  remains  to  be  added. 

The  course  of  litigation  has  generally  been  in 
accord  with  the  interpretation  claimed  for  the 
Executive.    We  have   found   but  few  statute 

Srovisions  in  which  Congress  appears  to  have 
irectly  dictated   as   to   the  establishment  of 
diplomatic  offices. 

These  are  found  in  the  following  sections  of 
the  Revised  Statutes.  Section  1682  ( first  enacted 
in  1872,  17  Stat.  L.,  142),  provides  that  "  There 
shall  be  but  one  minister  resident  accredited  to 
Guatemala,  Costa  Rica,  Honduras,  Salvador  and 
Nicaragua."  Section  1683  provides  that "  There 
shall  be  a  diplomatic  representative  of  the 
United  States  to  each  of  the  Republics  of  Hayti 
and  Liberia."  This  section  was  first  enacted  in 
1862,  June  5,  chapter  96  (12  Stat.  L.,  421),  where 
the  President  was  "authorized,"  not  required 
to  appoint.  The  title  of  the  office  was  changed 
by  act  of  1866,  July  25,  chapter  233  (14  Stat.  L., 
225).  The  act  of  July  7,  1884,  chapter  333  (23 
Stat  L.,  228)  provided  that  "The  Minister  resi- 
dent and  consul  general  at  Hayti  shall  also  be 
accredited  as  chSrge  d'affaires  to  Santo  Do- 
mingo." 

With  those  exceptions  Congress  has  either 
appropriated  a  sum  in  gross  "  for  the  expenses 
of  intercourse  with  foreign  nations,"  leaving 
the  establishment  of  both  the  offices  and  the 
salaries  to  the  Executive,  as  in  the  early  years 
of  the  Government  pointed  out  in  Byer's  case; 
or  as  now,  by  Revised  Statutes  section  1676,  fix- 
ing the  salaries  for  all  the  diplomatic  officers 


actually  existing,  and  establishing  rates  for  all 
others,  thus  apparently  conceding  power  in  the 
Executive  to  make  diplomatic  appointments 
other  than  those  expressly  recognized  by  Con- 
gress. 

Perhaps  these  recent  exceptions  may  be  inter- 
preted only  as  indicating  the  offices  that  Con- 
gress was  willing  to  appropriate  salaries  for^  and 
not  as  interfering  with  the  constitutional  rights 
claimed  for  the  President. 

The  validity  of  the  claimant's  appointment 
was,  however,  not  controverted  at  the  trial,  and 
we  refer  to  the  matter  as  conclusively  showing 
that  it  was  not  dependent  upon  the  act  appro- 
priating $5,000  for  the  purpose  of  enabling  the 
President  to  extend  diplomatic  relations  with 
Eastern  Asia. 

In  the  letter  of  instructions  given  to  the 
claimant  (finding  2)  he  was  informed  that  hia 
salary  would  be  at  the  rate  of  $5,000  a  year,  and 
he  was  paid  at  that  rate  throughout  his  official 
term.  This  was  clearly  erroneous.  Neither  the 
Secretary  of  State  nor  the  President  had  au- 
thority to  fix  the  salary  of  an  envoy  extraordi- 
nary and  minister  plenipotentiary.  This  was 
established  by  Revised  Statutes,  section  1675, 
which  enacts  that  the  salaries  of  "  those  to  all 
other  countries  (among  which  Corea  must  be 
classed),  unless  where  a  different  provision  is 
prescribed  by  law,  each,  $10,000." 

No  different  provision  for  the  claimant's  office 
was  prescribed  by  law.  The  appropriation  to 
extend  diplomatic  relations  witn  Elastem  Asia 
as  we  have  shown,  did  not  take  effect  until  four 
montlis  after  his  appointment  Corea  was  not 
specifically  named  therein,  and  the  money  was 
not  required  to  be  applied  to  the  salary  of  a  diplo- 
matic officer.  The  President  might  have  used 
the  money  in  any  way  he  saw  fit  to  extend  dip- 
lomatic relations  with  any  of  the  Eastern  Na- 
tions. That  it  was  applied  towards  the  pay- 
ment of  one-half  a  year's  salary  of  the  claimant 
as  established  by  law,  does  not  prevent  recovery 
of  the  other  half.  Nor  does  the  payment  out  of 
the  contingent  ftind  of  one-half  of  the  estab- 
lished salary  tVom  February  27  to  June  30,  1883, 
affect  his  right  to  the  other  half. 

The  claimant  is,  therefore,  entitled  to  recover 
the  unpaid  balance  of  his  salary  of  $10,000  a  year 
so  long  as  he  was  envoy  extraordinary  and 
minister  plenipotentiary.  That  brings  us  to 
the  question,  when  did  he  cease  to  hold  that 
office? 

He  was  appointed  without  Congressional  ac- 
tion, and  held  his  position  at  the  will  of  the 
President  Wlicn  by  the  act  of  July  7,  1884, 
chapter  333  (23  Sta^  L..  228),  Congress  made  an 
appropriation  of  $5,000  for  the  salary  of  a  minis- 
ter resident  and  consul  general  at  Corea,  the 
President  immediately  took  steps  to  make  the 
diplomatic  mission  to  Corea  conform  to  the 
apparent  wishes  of  Con|n:*ess,  and  nominated 
and,  by  and  with  the  advice  and  consent  of  the 
Senate,  appointed  the  claimant  as  minister  rod- 
dent  and  consul  general.  A  commission  for  the 
new  office  was  sent  to  the  claimant  and  reached 
him  about  the  15th  of  September,  1884. 

This  was  cleairly  the  exercise  of  the  Presi- 
dent's will  to  discontinue  the  office  of  envoy 
extraordinary  and  minister  plenipotentiary 
and  to  recall  the  claimant  fh)m  that  office,  and 
it  took  effect,  under  the  circumstances,  upon 
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the  tender  and  receipt  of  the  new  commission 
for  a  dififerent  oflBce,  with  instructions  accom- 
panying it.  The  claimant  declined  the  new  ap- 
pointment tendered  him,  and  never  qualified  by 
taking  the  oath  and  giving  bond  as  required  by 
law. 

In  his  letter  to  the  Secretary  of  State,  explain- 
ing the  reasons  for  that  determination,  he  said: 
"My  present  status  is  somewhat  anomalous, 
but  believing  that  there  must  be  some  provision 
for  such  cases,  or  some  precedent  to  govern 
them,  I  shall  continue  to  exercise  the  functions 
of  the  position  until  farther  advised."  (Find- 
ing 3.) 

When  this  lettter  reached  the  State  Depart- 
ment the  Secretary  wrote  to  him  to  take  a  leave 
of  absence  and  come  to  this  country,  which  he 
did.  He  never  returned  to  Corea,  and  his  resig- 
nation was  finally  accepted  Mach  2%  1885. 

The  words  of  his  letter  imply  that  he  was 
aware  that  he  ceased  to  hold  the  office  of  en- 
voy extraordinary  and  minister  plenipoten- 
tiary. In  connection  with  the  facts  that  the 
Executive  had  provided  another  office  to  su- 
persede that  which  he  had  held,  that  Con- 
gress had  appropriated  a  salary  for  it,  and 
that  he  had  been  ofiTered  the  new  position  and 
declined  it.  we  must  give  to  those  words  the 
interpretation,  not  that  he  intended  to  con- 
tinue to  hold  an  office  which  the  President  had 
discontinued,  but  that  his  purpose  was  to  con- 
tinue to  exercise  the  functions  of  the  position 
of  minister  resident  and  consul  general  as  an 
officer  de  facto.  We  think  it  was  so  understood 
both  by  him  and  by  the  Executive.  This  view 
is  strengthened  by  the  fact  that  in  his  last  ac- 
count for  salary,  settled  at  the  Department,  he 
styles  himself  "  late  minister  and  consul  gen- 
eral," and  in  accepting  his  resignation  the  Sec- 
retary of  State  styles  him  "  late  minister."  But 
whether  so  intended  or  not  the  facts  must  con- 
trol, and  they  lead  to  the  same  result. 

To  hold  that  he  ceased  to  be  envoy  extraordi- 
nary and  minister  plenipotentiary  upon  receipt 
of  the  notice  of  the  change  in  the  character  of 
the  mission,  gives  eflfect  to  the  will  of  the  Presi- 
dent and  the  wishes  of  Congress  and  does  jus- 
tice to  the  claimant  and  to  the  defendants. 

After  September  17, 1884,  until  the  acceptance 
of  his  resignation,  he  was.  at  most,  merely  a  de 
facto  minister  resident  ana  consul  general  nomi- 
nally holding  the  office,  taking  leave  of  absence, 
and,  80  far  as  it  appears,  performing  no  official 
acts  and  exercising  no  duties,  and  for  that  time 
he  has  been  paid  the  tall  salary  of  the  ofiftce. 
The  most  favorable  result  for  him  that  can  be 
reached,  upon  his  claim  for  compensation  dur- 
ing that  period,  is  that  he  may  retain  what  he 
has  received.  (Miller's  Case,  19  C.  Cls.,  R., 
353:  Palen's  Case,  19  0.  Cls.  R..  394.) 

For  the  previous  time,  while  he  was  envoy 
extraordinary  and  minister  plenipotentiary,  he 
has  been  paid  only  one-half  the  salary  estab- 
lished by  law  for  that  office,  and  he  is  now  enti- 
tled to  judgment  for  the  otner  half,  amounting 
to  f  7,760. 27.  This  point  in  the  case  is  ruled  by 
Langston's  case  (21  C.  Cls.  R.,  10,  affirmed  on 
appeal  118  U.  S.  R.,  389),  wherein  it  was  held 
that  where  Congress  failea  to  appropriate  a  sum 
sufficient  to  pay  the  fUU  salary  fixed  by  statute 
for  the  office  held  by  him  and  he  had  received 
only  what  had  been  appropriated,  he  was  enti- 


tled to  judgment  for  the  unpaid  balance.  In 
the  present  case  Congress  has  made  no  direct 
appropriation  whatever  for  the  salary  estab- 
lished by  law  for  the  office  held  by  the  claimant, 
Ijut  he  has  received  out  of  the  public  Treasury 
in  some  other  way  one-half  the  amount  due 
him,  leaving  still  unpaid  the  sum  for  which  the 
Court  gives  him  judgment. 

Davis,  J.,  did  not  sit  at  the  hearing  of  this 
case,  and  took  no  part  in  the  decision. 


Plaintipp'8  father  induced  defendant  to 
marry  him  upon  an  oral  promise  that  in  con- 
sideration thereof,  he  would  convey  certain 
lands  to  her,  but  upon  the  morning  of  the  wed- 
ding he  conveyed  the  lands  without  considera- 
tion to  the  plaintiff,  and  soon  after  the  marriage 
deserted  his  wife.  An  action  of  ejectment  was 
instituted  by  the  plaintiff  and  a  cross-complaint 
filed  by  the  defendant  in  which  he  stated  the 
foregoing  facts,  prayed  for  specific  performance 
of  the  oral  antenuptial  contract,  and  for  a  con- 
veyance of  the  land  by  the  grantee  of  her  hus- 
band. Held,  that  the  defendant  having  been  in- 
duced by  the  grantor  to  irretrievably  alter  her 
condition,  she  was  entitled  to  the  relief  sought, 
and  that  the  Statute  of  Frauds  did  not  apply. 
Peek  V8,  Peek,  Supreme  Court  of  California, 
September  22,  1888. 


The  rule  that  the  servant  takes  the  risk  in- 
cidental to  his  employment,  presupposes  that 
the  master  has  perfbrmed  the  duties  of  care  and 
vigilance  that  the  law  casts  upon  him.  It  only 
excuses  where  injury  results  to  the  servant  from 
a  risk  incident  to  the  nature  of  the  employment, 
not  from  a  cause  which  the  exercise  of  proper 
care  and  prudence  on  the  part  of  the  master 
would  have  foreseen  and  guarded  against. 

This  rule  applied  to  a  want  of  inspection  by 
the  master  of  premises  which  were  dangerous 
unless  watched.  Margaret  Buckley,  Adminis- 
tratrix, V8,  Port  Henry  Iron  Company,  N.  Y. 
Sup.  Ct,  General  Term. 


1.  Mandamus  will  not  lie  to  restore  one  who 
claims  to  be  denied  his  rights  under  the  laws  of 
the  religious  society  to  which  he  belongs  until  a 
decision  has  been  arrived  at  in  his  case  by  a 
properly  constituted  ecclesiastical  tribunal. 

2.  Neither  will  this  writ  issue  to  compel  a  re- 
ligious society  to  accept  a  pastor  appointed  by 
the  proper  authority,  where  no  temporal  ques- 
tion is  involved.  State  va.  Bibb  St  Church,  Su- 
preme Court  of  Alabama,  March  22,  1888. 

A  PUBCHASE  by  an  executor  at  a  foreclosure 
sale  of  property  devised  by  his  testator  and  sub- 
sequently mortgaged  by  the  devisee  will  not  be 
held  to  be  in  trust  for  the  mortgagor,  there  be- 
ing no  element  of  fraud  in  the  transaction. 
Allen  V8,  Gillette,  United  States  Supreme  Court, 
May  14,  1888. 


Circumstances  stated  under  which  the  evi- 
dence shows  that  a  purchase  of  goods  made  by 
the  defendant  was  frandulent.  Hiegins  va. 
Lodge,  Md.  Ct  App.,  Jan.  6, 1885, 11  AtL  Rep. 
846. 
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The  question  as  to  granting  injunctions  to 
restrain  publication  in  a  newspaper  of  reports 
and  correspondence  containiue  unfavorable 
statements  as  to  the  position  and  solvency  of  a 
joint  stock  company,  considered. 

Injunction  to  restrain  the  publication  of  fti- 
ture  articles  reflecting  unfavorably  on  a  com- 
pany refused  on  the  ground  of  the  difficulty  of 
granting  an  injunction  which  would  not  include 
matters  that  might  turn  out  not  to  be  libellous, 
and,  because,  if  the  injunction  were  granted  in 
terms  to  restrain  what  was  libellous,  the  ques- 
tion of  Ubel  or  no  libel  would  have  to  be  tried 
in  a  very  unsatisfactory  way.  .  Liverpool,  &c., 
Association  V8,  Smith,  High  Court  of  Appeals, 
American  Law  Register,  August,  1888. 


1.  A  coNDinoN  in  a  policy  requiring  that  a 
watchman  be  kept  on  certain  premises  so  long 
as  an  insured  mill  thereon  remains  idle,  is  com- 
plied with  if  he  continues  in  close  proximity  to 
the  property  insured,  and  conflnes  himself  to 
such  location  as  will  enable  him  to  speedily  dis- 
cover the  inception  of  a  fire. 

2.  Placing  a  tank  fed  by  a  flume  just  below  the 
ridge  of  a  mill,  satisfies  a  requirement  that  a 
supply  of  water  shall  be  constantly  kept  on  its 
roof.  Sierra,  Etc,  Co.,  iw.  Hartford  Etc.  Co,  Su- 
preme Court  of  California,  May  21,  1888. 

A  TENDER  of  53  17-20  tons  of  scrap  iron  is  not 
a  compliance  with  a  contract  to  deliver  30  or  40 
tons. 

It  is  not  a  waiver  of  the  objectien  that  the 
Durchaser,  when  the  goods  were  tendered,  ob- 

^cted  only  to  their  quality.    Perry  V8,  Mount 
ope  Iron  Co.,  Supreme  Court  of  Rhode  Island, 
July  17,  1888. 


In  an  action  on  the  case  for  negligence 
against  the  bailee  of  a  horse  for  hire,  the  bur- 
den is  on  the  plaintifif  to  prove  negligence,  and 
it  is  not  shifted  by  merely  showing  that  the 
horse  was  sound  when  delivered  to  the  bailee, 
and  when  returned  that  it  was  injured  in  a  way 
that  does  not  ordinarily  occur  without  negli- 
gence. Malaney  t».  Taft,  Supreme  Court  of 
Vermont,  September  25,  1888. 


THE  COURTS. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

NoTember  26. 

H.  M.  Lane,  of  Lonisville  ;  A.  C.  Freeman,  of  San  Fran- 
cisco, and  A.  O.  N.  Vermilye,  of  New  York  City,  were  admit- 
ted to  practice. 

1161.  The  U.  S  V9,  McDonald.  Appeal  from  the  <:k>art  of 
Claims.    Judgment  affirmed. 

78.  Melssure  et  al.  vs.  Bran,  master,  etc.  Decree  affirmed 
with 


74.  Hennesy  v.  Woolworth  et  al.  Decree  affirmed  with 
costs. 

1082.  The  Fire  Ins.  Association  (limited),  m.  Weokiiam,  Jr.» 
et  al.    Motion  to  dismiss  denied. 

67.  Denny  vs.  Bennett,  as  assignee,  etc  Judgment  af- 
tirmed  with  ooets. 

16.  Hnnt  vs.  Blackburn  et  al.    Decree  reversed  with  costs. 

121.  Quimby  vs.  Boyd  et  al.  Dismissed  for  the  want  of 
Jurisdiction. 

856.  Warren,  etc.,  w.  The  First  Nat.  Bank,  of  Toledo,  O.; 


857.  Warren,  etc.,  tm.  The  Sec.  Nat.  Bank,  of  Toledo,  O.; 

868.  Warren,  etc.,  v$.  The  Tol.  Nat.  Bank,  of  Toledo,  O.; 

860.  Warren,  etc.,  ot.  The  MerchanU'  Nat.  Bank,  of  Toledo, 
O.; 

860.  Warren,  etc.,  vs.  The  North.  Nat.  Bank,  of  Toledo.  O 
Dismissed  for  the  want  of  Jurisdiction. 

481.  RandolDhM.TheQnidneckCo.etal.  Dismissed  with 
costs  pursuant  to  the  flfleenth  rule. 

1014.  Radford,  etc.,  m.  Folsom,  administratrix.  Diomiased 
for  the  want  of  Jurisdiction. 

1203.  The  Pac.  Ex.  Co.  vs.  Sam  Malin.  Dismissed  for  the 
want  of  jurisdiction. 

1279.  Davie  et  al.  vs.  Miller  et  al.  Advanced  and  assigned 
for  argument  on  the  second  Monday  in  January  next. 

1200.  Brooks  vs.  Ahrens,  etc.    Dismissed  with  costs. 

>109.  The  Town  of  Danville,  vs.  Brown  et  al.  Motion  to 
vacate  supersedeas  argued. 

4.  Original.  Ex  parte:  In  the  matter  of  The  Farmers'  L. 
and  T.  Co.,  petitioner.  Return  to  rule  filed  by  Mr.  J.  Bubley 
Ashton. 

1178.  The  B.  and  P.  R.  R.  Co.  vs.  Hopkins.  Motion  to  dis- 
miss submitted. 

144.  Ballard  vs.  Searls.  Motion  to  reverse  and  remand  sub- 
mitted. 

1139.  Walston  et  al.  vs.  Nevln  et  al.; 

1160.  Roach  et  al.  vs.  Nevin  et  aL  Motion  to  dismiss  sub- 
mitted. 

115.  Segrfst  vs.  Crabtree.  Motion  for  certiorari  and  for 
postponement  of  hearing  submitted. 

96.  Purdy,  administratrix,  etc,  vs.  The  Town  of  Lansing. 
Argument  concluded. 

SUPREME  COURT  OF  THE  B.  C. 

GENERAL  TERM. 

November  26. 

E^  Weltha  A.  Emmons.  Appeal  dismissed  in  first  case; 
decree  of  Probate  Court  affinned  in  second  case.  Opinion 
by  Mr.  Justice  Merrick. 

Thomas  vs.  Holtzman.  Judgment  for  i^aintiff.  Opinion 
by  Mr.  Justice  Merrick. 

Appleby  vs.  Smith.  Judgment  for  defendant.  Opinion 
by  Mr.  Justice  Merrick. 

Keyser  vs.  Pickrell.  Judgment  reversed  and  cause  re- 
manded.   Opinion  by  Mr.  Justice  James. 

Wright  vs.  Dearing.    Judgment  below  affirmed. 

Ameutra.  Karr.  Decree  dismissing  bill  affirmed.  Opin- 
ion by  Mr.  Chief  Justice  Bingham. 

Kilboum  vs.  Latta.  Exceptions  overruled  and  auditor^ 
report  confirmed.    Opinion  by  Mr.  Chief  Justice  Bingham. 

Meloy  vs.  Cent.  Nat.  Bank.  Decree  dismissing  bill  af- 
firmed.   Opinion  by  Mr.  Chief  Justice  Bin^am. 

IN  EQUITY.-New  Suits. 

November  90. 

11462.  Bliiabeth  Howell,  alleged  lunatic:  Upon  petitSoa 
of  Merrick  M.  Hitchcock.  To  appoint  a  committee.  Com. 
sol.,  M.  T.  Hitchcock. 

11463.  Daniel  Luther,  alleged  lunatic:  Upon  petition  of 
Commissioners  of  District  of  Columbia.  To  appoint  com- 
mittee.   Com.  sol.,  H.  E.  Davis. 

November  21. 
11454.  Kate  Fitzgerald,  guardian,  vs.  Maurice  C.  Fitzgerald 
et  al.,  infants.    To  sell  infants'  interest  to  lot.    Com.  soL,  M. 
J.  Colbert. 

11465.  WUliam  Webb  et  al.  vs.  Matilda  W.  Stanton  et  aL 
For  conveyance.    Com.  sol.,  H.  B.  Webb. 

11466.  James  T.  Boiseau  et  al.  vs.  Bernard  L.  Anderson. 
To  construe  will  and  to  sell.    Com.  sol.,  Eugene  F.  Am<dd. 

11467.  B— .  vs.  B— .    For  divorce.    Com.  soL,  Mflls  Dean. 

11468.  William  Lowery  vs.  Jane  Terrell  et  al.  To  enforce 
mechanic's  lien.    Com.  sol.,  J.  McD.  Carrington. 

11459.  Same  vs.  Mary  F.  Howard.  To  enfbice  me<dianie^ 
lien.    Com.  sol..  Same. 

November  22. 

11460.  William  H.  Lee  vs.  Samuel  A.  Lee  et  aL  For  ooo- 
▼eyance.    Com.  sol.,  J.  H.  Smith. 

11461.  James  H.  Cohen,  alleged  lunatic:  Upon  petition  of 
Commissioners  of  District  of  Columbia.  For  appointment 
of  committee.    Com.  sol.,  H.  E.  Davis. 

11462.  Thomas  W.  Smith  vs.  Honora  Roach  et  al.  To  en- 
force mechanic's  lien.    Com.  sol.,  S.  T.  Thomas. 
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November's. 

11468.  Jonas  H.  McGowan  et  al.  va.  Oscar  W.  White  et  al. 
For  partition  by  sale.    Com.  sol.,  N.  Wilson. 

11464.  J^hn  T.  Fitzhugh  tw.  Lucy  Fitzhugh.  For  divorce. 
Com.  sol.,  I.  Williamson. 

November  24. 
11466.  Elias  Jamieson  tm,  Catherine  M.  Kennedy  et  al.    To 
annul  conveyance.    Com.  sol.,  Chapin  Brown. 

11466.  The  Washington  Gas  Light  Co.  et  al.  V8.  Eljzabeth 
Dasenbrook  et  al  To  enforce  mechanic's  Ucd.  Com.  sols., 
Stephens  and  Elliok 

11467.  Alice  Dulaney  et  al.  vs.  Thomas  Dulaney  et  al.  For 
partition.    Com.  sol.,  B.  F.  Leighton. 

CIRCUIT  COURT.— New  Suits  at  Law. 

November  20. 

29185.  Mary  C.  Whelan  t».  E.  C.  Upham.  Damages, 
$21,000.    Rlflfe  attys,  WUliamson  and  Truitt. 

29186.  Lewis  Johnson  &  Co.  vs.  George  P.  Cannon.  Judg- 
ment of  Justice  Walter,  $99.02.    Plflk  atty,  J.  J.  Wilmarth. 

29137.  Same  vs.  Same.  Judgment  of  Justice  Walter,  $70. 
Pl£&  atty.  Same. 

29138.  The  United  States  of  America  vs.  Ezra  L.  Stevens  et 
al.    Bond,  $1,500.    Plfts  atty,  John  B.  Hoge. 

November  21. 
29189.  Henry  P.  Gilbert  t».  The  PoU.mac  Dredging  Co.  et 
al.    Notes,  $1,625.    Plffs  atty,  F.  W.  Jones. 

November  22. 

29140.  Lewis  Johnson  &  Co.  vs.  William  A.  Mathewson. 
Account,  $161.26.    Plffs  aUj's,  Wilmarth  and  Barthel. 

November  23. 

29141.  Marvin  Eastwood  vs.  Seigelay  C.  Elliott  et  al.  Judg- 
ment of  Justice  Walter,  $100. 

29142.  Same  vs.  S.  Thompson,  Jr.,  et  al,  Judgment  of  Jus- 
tice Walter,  59.00. 

29148.  Same  vs.  Same.    Judgment  of  Justice  Walter,  $82.30. 

29144.  Same  vs.  M.  H.  Johnston  et  al.  Judgment  of  Justice 
Walter,  $51.95. 

29145.  Same  vs.  Alex.  J.  Kane  et  al.  Judgment  of  Justice 
Walter,  $100. 

29146.  G.  W.  &  H.  W.  OfTtatt  w.  Frank  A.  Gray  et  al.  Note, 
$168.37.    Plffs  atty,  W.  S.  Jackson. 

29147.  Mary  A.  Ellis,  trading  as  John  F.  Ellis  &  Co.,  vs, 
Elizzie  Betters.    Replevin.    Plffs  atty,  John  F.  Ennis. 

November  24. 

29148.  William  H.  White,  use  of  Richard  J.  Collins,  vs.  The 
Young  Men*s  Island  Stock  Co.  Judgment  of  Justice  Harper, 
$76. 


£egal  Notices. 


Bule  of  Court. 

RxTLB  20.  *  *  *  *  Henajter  aU.  notices  which  relate  to 
proceedings  in  the  Supreme  Court  of  the  District  of  Columbia, 
the  publieaHon  of  which  is  required  by  law  or  by  rules  of 
Court,  or  by  any  order  of  Court,  shall  be  published  in  The 
Washinoton  Law  Rbportbk,  dtiring  the  time  required  by 
law,  tn  (uldition  to  any  other  papers  which  may  be  specially 
ordered  or  which  may  be  selected  by  the  parties. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

November  21st,  1888. 

In  the  matter  of  the  Estate  of  John  H.  Barker,  late  of  the 
District  of  Columbia,  deceased. 

Application  fbr  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased having  been  made  by  Julia  A.  Barker. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  Friday,  the  21st  day  of  December  next  at 
11  o*clock  a.  m.,  to  show  cause  why  the  said  Will  should 
not  be  proved  and  admitted  to  Probate  and  Letters  Testa- 
mentary on  the  Estate  of  the  said  deceased  should  not  lame 


iprayed 

Provided  a  copy< 
for  three  weeks  Jn  the  Washington  Law  Reporter  pre- 


Crovided  a  copy  of  this  order  be  published  once  a  week 


▼ions  to  the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

Test :  DORSET  CLAGETT,  Register  of  Wills, 

48    W.  W.  Boarman.  Proctor. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
A.  Richards  et  al.)  no36and  11170 consolidated. 
C.  Medford  etal.)  Equity  Docket  28. 

The  trustees  herein,  A.  B.  Duvall,  J.  H.  Marr  and  A.  B. 
Williams,  having  reported  to  the  Court  the  following  bids  of 
Samuel  Ross,  viz.:  the  sum  of  |650  for  each  of  the  sut>-lots 
40,  41,  44,  45,  40  and  62,  in  square  640;  the  sum  of  $660  for  sub- 
lot  43,  in  said  square;  the  sum  of  |S90  for  each  of  the  sub- 
lots  41^  and  51,  in  said  square;  the  sum  of  |680  for  sub-lot  50, 
in  said  square;  the  sum  of  $585  for  sub-lot  48,  in  said  square, 
and  the  sum  of  i575  for  8ut>-iot  47,  in  said  square,  aggregating 
18,130,  it  is,  by  the  Court,  this  Slst  day  of  October,  A.  D.  1888, 
ordered  that  said  bids  be 'accepted  by  said  trustees,  and  that 
said  sales  be  ratified  and  confirmed,  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  30th  day  of  November  next. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  successive 
weeks  before  said  last-mentioned  date. 

W.  S.  COX,  J. 

A  true  copy.    Test:  R.  J.  Meios,  Clerk. 

45  By  M.  A.  Clancy,  Ass*t  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Daniel  W.  Gott- 
wal8.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  22d  day  ot  November 
next ;  Ihoy  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  our  hands  this  22cl  day  of  November,  1888. 
EMILY  K.  G0TTWAL8. 
DAVID  B.  GOTTWALS. 

48    No.  8268.    Ad.  D.  14.    L.  Cabell  Williamson,  Proctor.' 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  24th  day  of  November,  1888. 

Hattle  V.  Turner ) 

vs.  }  No.  11869.    Eq.  Docket  28. 

George  Turner.  J 

On  motion  of  the  plaintiff,  by  Mr.  J.  Guilford  White,  her 
solicitor,  it  is  ordered  that  the  defendant,  George  Turner, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-«lay  occurring  fortv  dajrs  after  this  day ;  otherwise 
the  cause  will  be  proceeded  with  as  Ju  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  on  the  grounds 
of  habitual  drunkenness,  desertion  and  non-support. 

"^     *     "       '  W.  8.  COX,  Justice,  Ac. 


By  the  Court. 
True  copy.    Test : 
48 


R.  J.  Mbigs  Clefk.  &c. 
By  M.  A.  Clancy,  AssH  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Specisu  Term  for  Orphans*  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Howard  L. 
Hyatt,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  November 
next;  they  may  otherwise  by  law  be  excluded  Arom  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  November,  1888. 
MARY  E.  HYATT,  Ex'x,  233  G  St.  n.  w. 
48    No.  8297.  Ad.  D.  14. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  flrom  the  Supreme  Court  of  the  District  ol 
Columbia,  holding  a  Special  Term  for  Orphans*  Court  busi- 
ness.  Letters  Testamentary  on  the  personal  estate  of  Mil- 
ford  F.  Laclcey,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  24th  day  of  November 
next:  they  may  otherwise  by  law  be  excluded  firom  all  bene- 
fit  of^the  said  estate. 

Given  under  my  hand  this  24th  day  of  November,  1888. 

MARGABLETTA  LACKEY,  Ex'x,  127  Md.  ave.  n.  e. 
8    No.  3296.    Ad.  D.  14.    Wm.  W.  Boarman,  Proctor. 
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THE  COURTS. 


SUPBEXE  COURT  OF  THE  UNITED  STATES 

November  12. 

Irving  D.  Hansoom,  of  Marquette,  Mich.,  »nd  Frank  P. 
Clark^^of  Baltimore,  were  admitted  to  practice. 

42.  Bundy  t».  Cocke.  Decree  reversed  with  costs  and  caoae 
remanded. 

6.  Original.  Elx  parte:  In  the  matter  of  David  S.  Terry, 
petitioner.    Petition  for  writ  of  habeas  corpus  denied . 

41.  Ridings  et  aL  vs.  Johnson,  executor,  et  al.  Decree  re- 
versed with  costs  and  cause  remanded. 

846.  The  U.  8..  appellant,  vs.  The  Am.  Bell  Tel.  Co.  De- 
cree reversed  and  cause  remanded  with  directions  to  over- 
rule the  demurrer  with  leave  to  the  detenduuts  to  plead  or 
answer,  or  both,  within  a  time  to  be  Axed  by  that  Court. 

58.  Jones  vs.  The  East  Tenn.^  Va.  and  Ua.  R.  R.  Co.  Judg- 
ment reversed  with  costs  and  cause  remanded  with  direc- 
tions to  grant  a  new  trial. 

984.  List  M.  The  Comm.  of  Penna     Motion  to  advance 

S anted  and  cause  assigned  for  argument  on  the  second 
onday  in  January  next. 

1011.  Hammond,  appellant,  vs.  Hopkins  et  al.  Motions  to 
dismiss  or  require  appellants  to  give  a  new  appeal  bond  de- 
nied. 

1245.  The  Chateaugay  Ore  and  Iron  Co.  vs.  Blake.  Motion 
to  dismiss  or  affirm  denied. 

29.  The  Central  National  Bank  of  Washington  et  aL  v, 
Hume  et  al.,  and  No.  30.  Hume  et  al.  vs.  Central  Nat.  Bank. 
Appeals  from  the  Supreme  Court  of  the  District  of  Columbia. 
Decree  affirmed  in  part  and  reversed  in  part.  Opimon  by 
Mr.  Chief  Justice  Fuller. 

1409.  Jaehne  vs.  The  People  of  the  State  of  New  York. 
Decree  affirmed  with  costs. 

1282.  The  Pac.  Postol  Tel.  Cable  Co.  vs.  0*Connor.  Mo- 
tion to  dismiss  submitted. 

1032.  The  Fire  Ins.  Asso.  (limited),  vs.  Wickham,  Jr.,  et 
al.    Motion  to  dismisH  submitted. 

73.  Meiasner  et  al.  vs.  Breen,  master,  &c.  Argument  con- 
tinued. 


SUPREME  COURT  OF  THE  B.  C. 

GENERAL  TERM. 

November  12. 
PoUok  vs.  Commissioner  of  Patents.     Peremptory  man- 
damus. 
Kilbourn  vs.  Latta.    Argument  oontiaued. 

IN  EQUITY.— New  Suits. 

Novembers. 

11423.  Annie  P.  MaManns  vs.  Charles  C.  Duncanson  et  al. 
Injunction.    Com.  sol.,  A.  C.  Bradley. 

11424.  Daniel  J.  Hartigan  vs.  JoHeph  M.  Kennedy  et  al., 
heirs  of  J.  C.  Q.  Kennedy,  deceased.  Com.  sol..  F.  W. 
Jones. 

November  5. 

11425.  Richard  Johnson  m,  Susan  Johnson.  For  divorce. 
Com.  sols.,  Bimey  &  Birney. 

11428.  Robert  A.  Hooe  vs.  John  J.  Johnson.  Injunction. 
Com.  sol.,  A.  Wylie. 

November  6. 

11427. ,  alleged  lunatic.    Upon  petition  of . 

To  appoint  committee.    Com.  sol.,  H.  W.  Qarnett. 

11428.  Logan  Johnson  vs.  George  O.  Graham.  To  settle 
partnership,  ii^ unction  and  account.  Com.  sola.,  Storrs  and 
Hewlett. 

11429.  Sophie  McChesney,  alleged  lunatic.  Upon  petition 
of  the  Commissioners  of  the  District  of  Columbia.  To  appoint 
committee,  &c.    Com.  sol.,  H.  E.  Davis. 

11430.  James  Flanagan  vs.  Millard  F.  Halleck,  adminis- 
trator.   For  assignment.    Com.  sol.,  E.  M.  Marble. 

^  11431.  James  G.  Smith  vs.  Same.  For  assignment.  Com. 
sol..  Same. 

November  7. 

11432.  Basil  B.  Eamshaw  et  al.  vs.  John  Smith  et  ux. 
Judgment  creditor's  bill.    Com.  sol.,  F.  T.  Browning. 

November  8. 

11433.  Florence  Newton  vs.  John  A.  Newton .  For  divorce. 
Com.isolj^  C.  Carrington. 

•  11434.  Thomas  Somerville  et  al.  vs.  Edw.  W.  Dickerson, 
Jr.  et  al.  To  enforce  mechanic's  Uen.  Com.  sol.,  A.  K. 
Browne. 

11485.  Rebecca  G.  Dodge  vs.  Juliet  A.  Hoft.  For  ii^Junc- 
tion.    Com.  sol.,  B.  F.  Leighton. 

November  9. 

11436  Frank  McWilliams  et  al.  vs.  William  H.  Flood  et  al. 
To  appoint  new  trustee.    Com.  sol.,  D.  0*C.  Callaghan. 


CIRCUIT  COURT.— New  Suite  at  Law. 

November  2.  . 
29074.  Lewis  Johnson  A  Go.  vs.  Oaroline  W.  Morgan  et  aL 
Note,  $400.    PIA  attyt,  Gamsi  &  MiUer. 

Kovemb^S. 
29076.  WiUiam  W.  Hill  vs.  J.  B.  CnUle  et  al.    CertiorarL 
Deft  atty,  William  G.  Johnson. 

29076.  Wash.  B.  Williams  vs.  Fraads  L.  Norton.  BUI  of 
exchange,  Ac,,  $661.78.  PUb  aUys,  Worihingion  and  BicdB- 
ardson. 

Novembers. 

29077.  Samnel  Carson  vb.  George  B.  dark.  Acoomit, 
11,551.82.    PUft  aUy,  F.  H.  Mackey. 

29078.  Charles  T.  Baker  vs.  William  S.  Sammona  Notes, 
$241.17.    Plffs  aUy.  T.  H.  Fitnam. 

29079.  Francis  Miller  w.  Leopold  Lnchs.  ejectment. 
Plffs  atty,  A.  K.  Browne. 

29080.  C.  Stahl  A  Son  vs.  Bahmer  A  Hilton.  Account, 
$167.70.    PUEs  attys,  Edwards  A  Barnard. 

November?. 

29081.  E.  G.  Schafer  A  Co.  vs.  James  C.  Callahan  et  aL 
Account,  $278.43.    Plffs  atty,  John  Ridont. 

29082.  Calab  Snashall  et  al.  vs.  The  Metropolitan  R.  R.  0(k 
Damages,  $5,000.    Plffs  atty,  J.  J.  Darlington. 

November  8. 

29063.  J.  J.  Johnson,  trustee,  vs.  James  A.  Harrold  et  al. 
Ejectment.    PUft  atty,  J.  J.  Johnson. 

November  9. 

29064.  Thomas  MoCann  vs.  George  Stevens  et  al.  Account, 
$332.40.    PIff%  atty,  H.  B.  Monlton. 

November  10. 

8906S.  WUliam  H.  Roberts,  executor,  vs.  William  L.  Bram- 
hall  et  al.    E^lectment,    Plflb  atty,  J.  J.  Darlington. 

29086.  Ryland  A  Brooks  vs.  William  H.  Roberts,  executor. 
Account  $1,617.26.    PUfc  atty,  F.  W.  Jones. 

29067.  Hubbard  Bros,  m,  w.  F.  Moiae  Aooonnt,  $101JO. 
Prff^  atty,  San»e. 

29068.  Salvedore  Petrola  vs.  Vincent  Petrola.  Note,  $213. 
Plflb  attys,  Riddle,  Davis  A  Padgett. 


legal  Noticed. 


Bule  of  Court. 

Rule  20.  *  •  *  •  Herwtfter  aP  notUnet  which  r^aie  to 
proceeding$  in  the  Supreme. OouH  of  the  Dittriet  qf  CblitmMa, 
the  puhUcaHon  cf  which  i»  r^taixed  by  law  or  hp  rule*  of 
Court,  or  by  any  order  <tf  Oourt,  ahaU  be  pubHahed  in  Thb 
Washington  Law  Rbpoktbr,  during  the  time  required  by 
toto,  %n  addition  to  any  other  papers  which  may  be  epeeiatfy 
ordered  or  wMch  may  be  sheeted  by  the  partiee. 


THIS  la  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Golnmbia,  hath 
obtained  fh>m  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  busineas. 
Letters  of  Administration  on  the  personal  estate  of  Robert 
Nelson,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  Slst  day  of  Octoba 
next ;  they  may  otherwise  by  law  be  excluded  ftom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  31st  day  of  October,  1888. 

IDA  £.  OOLE,  Adm'x,  321  Tth  sL  n.  e. 
45    No.  8258.    Ad.  D.  14.    Samuel  C.  Biills,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
November  9th,  1888. 

In  the  matter  of  the  Bstate  of  Abtalom  H.  Maridaml,  late  of 
the  District  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  EMate  of 
the  said  deceased,  has -this  day  been  made  by  Martha  Louise 
Markland,  the  widow. 

All  persons  interested  are  hereby  notified  to  iH;>pear  in  this 
Court  on  Friday,  the  30th  day  of  November  next  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administation  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  m  the  Washington  Law  REPORTBa  previous  to 
the  said  day. 

By  the  Court.  W.  8.  COX,  JosUoe. 

Test :  DORSET  CLAGETT,  Register  of  Wills. 

40    Allan  Rutherford,  Proctor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

November  10th,  1888. 

In  the  matter  of  the  Estate  of  Enoch  RIdgway,  late  of 
Washington,  in  the  District  of  Columbiajleceased. 

Application  for  the  Probate  of  the  last  will  and  Testament 
and  for  Letters  of  Administration  vrith  the  Will  annexed 
on  the  Estate  of  the  said  deceased,  has  this  day  been  made 
by  Henrietta  F.  Ridgway. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Conrt  on  Friday,  the  30th  day  of  November  next  at  1  o'clock 
p.  m.,  to  show  cattse  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate,  and  Letters  of  Administration 
with  the  Will  annexed  on  the  Estate  of  the  said  deceased 
should  not  issue  as  prayed. . 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Court.  W.  8.  COX.  Justice. 

Test :  DORSEY  CLAGETT,  Register  of  Wills. 

No.  8235.    Ad.  D.  14. 
40  W>B.  Snell  and  H.  L.  Prince,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  9th  day  of  November,  1888. 
Bartow  L.  Walker  et  al. ) 

vs.  {No.  1125S.    Docket 28. 

ThomasD.Walkeretal.) 
On  motion  of  the  plaintiff,  by  Mr.  W.  P.  Bell,  their  so- 
licitor, it  is  ordered  that  the  defendant,  Thomas  D.  Walker, 
cause  his  appearance  to  be  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 
The  object  of  this  suit  is  for  the  sale  of  lot  numbered  seven 
(7),  in  SQuare  numbered  eight  hundred  and  thirty-four  (834), 
wnereor  the  plaintifils  are  owners  of  one  moiety;  prelimi- 
nary to  which  the  writ  de  hineUico  inquirendo  to  issue  as  to 
defendant  Mary  C.  Walker. 
By  the  Court.  W.  8.  COX,  Justice,  &c. 

True  copy.    Test :  R.  J.  Meios,  Clerk,  &c. 

46  By  M.  A.  Clancy.  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  9th  day  of  November,  A.  D.  1888. 

Frances  C.Jones) 

Of.  V11364.    Eq.  Doc.28. 

John  Jones  etal.) 

Hosea  B.  Moulton.  the  trustee  herein,  having  reported  a 
sale  of  the  east  half  of  sub-lot  numbered  forty-one  (41),  in 
square  numbered  three  hundred  and  sixty-seven  (367),  in  the 
City  of  Washington  and  District  of  Columbia,  to  James  H. 
Marr,  agent  for  John  T.  Arras,  for  one  thousand  and  fifty 
dollars  (§1,050),  it  is,  this  9th  day  of  November,  A.  D.  1888, 
ordered  that  said  sale  be  confirmed,  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  9th  day  of  December,  A.  D. 
1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
iH OTON  Law  Rbpoetbb  for  three  successive  weeks  before 
said  day. 

By  the  Court.  W.  S.  COX,  J. 

A  true  copy.    Test:  R.  J.  Mbigs,  Clerk, 

48  By  M.  A.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

November  9th,  1888. 

In  the  matter  of  the  Estate  of  Horace  S.  Johnston,  late  of 
Washington,  D.  C,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
ana  Codicil  thereto  annexed  and  for  Letters  Testamentary 
on  the  Estate  of  the  said  deceased,  has  this  day  been  made  by 
Thurston  B.  Johnston  and  Walter  A.  Johnston. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  30th  day  of  November  next  at  11  o'clock 
a.  m.,  to  show  cause  why  said  Will  and  one  Codicil  thereto 
annexed  should  not  be  proved  and  admitted  to  Probate  and 
Ijetters  Testamentary  on  the  Estate  of  the  said  deceased 
should  not  issue  as  prayed. 

Provided  a  copv  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rbpobtbb  previous 
to  the  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

Test :  DORflEY  CLAGETT,  Register  of  Wills. 

46    H.  O.  A  R.  Claughton,  Proctors. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

November  9th,  1888. 

In  the  matter  of  the  Estate  of  Salmon  B.  Colby,  late  of  the 
City  of  Brooklyn,  New  York,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased,  has  this  day  been  made  by  Thomas  U. 
Joyce,  of  New  York  City,  N.  Y. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  30th  day  of  November  next,  at  1  o'clock 
p.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
E^te  of  the  said  deceased,  should  not  issue  as  prayed. 

Provided  a  coi>y  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Repobtbb  and  the 
Brooklyn  Eagle,  of  Brooklyn,  N.  Y.,  previous  to  the  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

Test:  DORSEY  CLAGETT,  Register  of  Wills. 

46    No.  8277.    Ad.  D.  14.    John  Cruikshank,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Hold^jig  a  Special  Term  for  Orphans'  Court  Business. 
November  9th,  1888. 

In  the  matter  of  the  Estate  of  Gustav  Adolph  Buchholz,  late 
of  Germany,  deceased. 

Application  for  Letters  of  Administottion  on  the  Estate  of 
the  said  deceased,  has  this  day  been  made  by  Octavina 
Knight. 

All  persons  interested  are  hereby  notified  to  appear  in  thia 
Court  on  Friday,  the  80th  day  of  November  next  at  1  o'clock 
p.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rbpobtbr  previous 
to  the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

Test :  DORSEY  CLAGETT.  Register  of  Wills. 

46    W.  P.  BeU.  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 

Sitting  in  Equity,  November  10, 1888. 


Frank  Hume 
Delia  B.  Keefe 


et  al.) 


11066.    Eq.Doc.28. 


Upon  consideration  of  the  report  of  Ferdinand  Schmidt 
and  Neal  T.  Murray,  trustees,  it  Ls.  this  10th  day  of  Novem- 
ber, A.  D.  1888,  ordered  that  the  sale  of  the  real  estate  known 
as  all  of  lot  B  and  the  east  ten  inches  of  lot  A,  in  Wal- 
lach's  subdivision  of  part  of  square  651,  in  Washington,  D. 
C,  to  Delia  B.  Keefe,  for  the  sum  of  |2,846,  be  ratified  and 
confirmed,  unless  cause  to  the  contrary  be  shown  on  or  be> 
fore  the  10th  day  of  December,  1888. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  successive  weeks  before  said  day  in  the  Washington 
Law  Repobtbb. 


A  true  copy.    Test: 


W.  S.  COX,  J. 
-     R.  J.  Mbxos,  Clerk. 
By  M.  A.  Clancy,  Ass*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
NcArember  14th,  1888. 

In  the  matter  of  the  Estate  of  John  H.  Houston,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  d.  b.  n.  on  the 
BstaM  of  the  said  deceased,  has  this  day  been  made  by 
Thomas  Truxtuu  Houston,  who  prays  that  such  letters  may 
be  granted  to  John  F.  Cox,  Esq. 

Ail  persons  interested  are  hereby  notified  to  M>pear  in  this 
Court  on  Friday,  the  30th  day  of  November  next  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  d.  b.  n. 
on  the  Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Repobtbb  previous  to 
the  said  day. 

By  the  Court.  W.  S.  COX,  Jnstioe. 

Test :  DORSEY  CLAGETT,  Register  of  Wills. 

46    No.  6890.    (Ad.  D.  6.)    Old  Series. 

WortMngton  A  Heald,  Proctors. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


Walter  L.  HotpHaU  by  hi*  next  Mend, 
Charlts  H.  Demar, 

Cliarif t  H.  HotpHal  it  al. 


11360. 
I  Equity  Docket  28. 


Charles  H.  Cragin,  the  traatee  appointed  by  decree  passed 
in  this  cause  to  sell  part  of  lot  6,  in  Thomas  Brown's  sub- 
division of  Lee's  HUl,  situated  in  Georgetown,  District  of 
Columbia,  as  described  in  the  bill  of  complaint,  having  re- 
ported to  the  Court  that,  after  complying  with  the  terms  of 
said  decree,  he  offered  for  sale  at  pubac  auction,  in  fVont  of 
the  premises,  on  October  20th,  1888,  said  real  estate,  and  that 
David  Auld  became  the  purchaser  thereof,  at  and  for  the 
sum  of  fifteen  hundred  and  sixty-five  dollars,  it  is,  by  the 
Ck>urt,  this  81«t  dav  of  October,  1888.  ordered  that  said  sale 
be,  and  the  same  is  hereby,  ratified  and  confirmed,  unless 
cause  to  the  contrary  be  shown  on  or  before  the  1st  day  of 
December.  1888. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  successive  weeks  in  the  Washington  Law  Rb- 
POKTBB  before  said  date. 

W.  8.  COX,  J. 

A  true  copy.    Teat:  R.  J.  Mbios,  Clerk. 

46  By  M.'A.  Clancy.  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  November,  A.  D.1888. 


Marion  B.  Shtridan,  PlainUff. 

Alonzo  A.  Marr,  Matlhaw  Goddard, 
John  T.  Armes,  Defendants. 


^Eq.  No.  11866. 
£>ocket28. 


On  motion  of  the  plaintiff,  by  Messrs.  Walter  H.  Acker  and 
Campbell  W.  BushneU,  her  attorneys,  it  is  ordered  that  the 
defendants  cause  their  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 
fkult. 

The  object  of  this  suit  is  to  divest  Alonzo  A.  Marr  of  all 
right,  title  or  interest  as  trustee  under  a  certain  deed  of  trust 
executed  on  the  nineteenth  day  of  October,  A.  D.  1888,  and 
recorded  in  Liber  1055.  Folio  892,  of  the  Recorder  of  Deed's 
Office  of  the  District  or  Columbia,  and  for  the  appointing  of 
a  new  trustee  in  place  and  stead  of  the  said  Alonzo  A.  Marr. 

By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Mmos,  Clerk,  Ac. 

46  By  H.  W.  Hodgbs,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


John  A.  Boland  at  al 
Catliarina  M.  Boland, 


VNo. 
I.) 


11889.    Equity. 


Job  Barnard,  the  trustee  herein,  havin^r  reported  a  sale  of 
Dart  of  lots  21  and  22,  in  square  625,  in  the  City  of  Washing- 
ion,  in  the  District  of  Columbia,  to  John  Bums,  for  |2,290, 
it  Lb,  this  7th  day  of  November,  1888,  ordered  that  said  sale 
be  confirmed  on  the  7th  day  of  December,  1888,  unless  cause 
to  the  contrary  be  shown  before  that  day. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
moTOM  Law  Repobthb  for  three  successive  weeks  before 
said  day. 

W.  8.  COX.  J. 

A  true  copy.    Teat:  R.  J.  Msios,  Clerk. 

46  By  M.  A.  Clancy,  As8*t  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  7th  of  November,  1888. 
Hattit  V.  Turner) 

M.  VNo.  11869.    Docket  28. 

Qaorge  Tumtr.  J 
On  motion  of  the  plaintiff,  by  Mr.  J.  Guilford  White,  his 
solicitor,  it  Ls  ordered  that  the  defendant,  George  Turner, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day:  otherwise 
the  cause  wul  be  proceeded  with  as  in  case  of  defkulL 

The  object  of  this  suit  is  to  obtain  a  divorce  on  the 
grounds  of  habitual  drunkenness,  desertion  and  non  sup- 
port. 

Provided  notice  hereof  be  published  once  a  week  for  three 
successive  weeks  in  the  WoBkinifion  Po$t  and  the  Washing- 
ton Law  Rieportes. 
By  the  Court.  W.  8.  OOZ,  Justice,  Ac 

True  copy.    Test :  R.  J.  Mmos,  Clerk,  &c. 

tf  By  M.  A.  Clancy.  Ass't  Clerk. 


Cegol  Slanks. 


PI  LAW  REPORTER  CO.  be^  to  an- 
noiince  to  the  profession  that  the  fol- 
lowing of  its  series  of  legral  forms  are  now 
complete  and  oan  be  obtained  at  the  office 
of  the  Oompany ,  503  E  Street; : 


53 


Tttlb  op  Blank. 


Deed  in  Fee, 

DeedofTrust, 

Quit  Claim  Deed, 

Trustee's  Deed, 

Court  Trustee's  Deed,   .    .    . 

Receipt, v    • 

Rent  Receipt, 

Promissory  Note, 

Deed  of  Trust  Note, .... 

Declaration :  Common  Counts, 

*'  General,    .    .    . 

Stock  Transfer, 

Acknowledgment :  With  Wife, 

Clerics  Certificate^ 
Acknowledgment:  Single, 

Clerk's  Certificate, 

Acknowledgment:  With  Wife, 

Single,.    . 

Notice  of  Trial, 

Note  of  Issue, 

Release :  Short  Form,  .  .  . 
Undertaking  for  App.  to  G.  T. 


50c  13.50 
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These  Forms  are  examined  and  pMssed  on  by  «  committee  of 
leMing  members  of  the  Bar,  an  handsomely  printed  on  Crane  Bna, 
Linen  Paper,  with  red  marginal  lines,  are  of  uniform  legal  sizes,  and 
on  the  vfhole  constitute  the  Unest  set  of  legal  forms  ever  issued  in 
the  District.  Many  other  forms  are  in  coarse  of  production,  it  bekg 
the  intention  of  the  Company  to  publish  a  complete  set  of  law  blanks. 


The  Law  Reporter  Co.'s 
BOOK^NDIJOB 

Printing  Dep't 

is  complete  in   every  partioular  for  the 

prompt  and  oorrect  filling  of  orders 

for  all  kinds  of  Printing:  at 

reasonable  rates. 


BXGRATIXO 

on  Copper  and  Steel  executed  in  the  best 
style  of  the  art. 


POSTAL   AND    TELEPHONE 
Orders  receive  attention   at  once, 
mates  cheerftilly  fttmished. 


W.  F.  ROBERTS,  Supt, 
TCLCPHONC  249-6.  603  E  STREET. 
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^Uomesd  at  tam. 

iSli0ceUaneoti0. 

WASmNOTON,  D.  0. 

A  BEET,  WILT  JAM  STONE, 
A.                                                                408  Fifth  St.  n.  w. 

1>ELL,  W.  PBIRCE, 

JD                    Oounsel  in  Patent  Oautes          925  F  St.  n.  w. 

l^W  TYPE,  NEW  PRESSES 

TJLAIR,  JOHN  8.. 

U                                                                        1420F8t.n.w. 

AND 

T^UMONT,  N., 

U                                                                     e29F8t.n.w. 

Careful  Supervision 

T;1DWABD8  &  BABNABD, 

Jj                                                                       500  6th  St.  n.  w. 

AT 

•tJ-ACKEY.  FRANKLIN  H., 

ax                                                                    605  D  St.  n.  w. 

THE  LAW  REPORTER 

a  AVILLE,  JAMES  H., 

O                                                                           1419  F  St.  n.  w. 

CALIFORNIA. 

"ItfoCALLISTER,  WARD,  Jr., 

iTl                                430  Montgomery  St.,  San  Francisco. 

COLORADO. 
r\XJNN,  GEORGE, 
JLF                                                                               Denver. 

Printing  and  Publishing 

GEORGDL 

XTARBICON  A  GILBERT. 

n                                  Gate  City  Bank  BnUding,  Atlanta. 

HOUSE, 

KANSAS. 

nrwOUGLASS,  GEORGE  L., 

U                                                                         Wichita. 

MINNESOTA. 

XT  BATH,  HARTWELL  P., 

Tl                                                                             St.  Paul. 

No.  503  E  Street  N.  W 

Telephone  249-6. 

NEBRASKA. 

I^FFUTT,  CHARLES, 

KJ                                               Paxton  Building,  Omaha. 

W.  F.  ROBERTS,  Superintendent.    • 

OHIO. 
It/  mo,  GEORGE  a. 
TT                                 89 Endid  Ave.,  Room  8,  Cleveland. 

JOHK    H.   YOORHBBS, 

ATTORNEY    AT    LAW, 

SoUeitor  of  Patents  and  Counsel  in  Patent  Caseg. 

practices  before  the 
General  Land  Office  and  Court  of  Claims. 

St  Cloud  Bldg.,  cor.  9ih  &  F  Sts.,  Washington,  D.  C.     7 

Gonunissioner  of   Deeds,  Notary    Pnblio    and 
U.  S.  Commissioner, 

1224  P  St.  N.  W.               Washington,  D.  0. 

Attorney  for  Mercantile  OoUectinfir  Agrency . 

BUI^DY'S   JUSTICB, 

#4  per  vol.    For  sale  at  the  Washinston  Law  Reporter  Office 
A  Manual  of  the  Laws  of  the  District  of  Columbia  fh>m 
its  organization,  with  notes  of  decisions  and  references,  by 

CHARLES   8.  BUNDY, 

NOTABT  PUBLIC,  U.  8.  COMMISSIONBB  AND  ^STIOR  OP  THB  PBAOB 

458  La.  Ave.      (Opp.  City  Hall)      Washington,  D.  C. 

J»- All'papers  for  record  or  use  in  other  States  should  be 
acknowledged  before  a  Commissioner  of  Deeds  in  this  District 
before  being  sent.                                                                88 

BALDWIN,  DAVIDSON  &  WIGHT, 

Attorneys  at  Law,  Solicitors  of  Patents,  and 
Connselors  in  Patent  Causes, 

26  Grant  Place,  'Waehinfirton,  D.  O. 

Established  1859.        Patent  Business  Exclusively.    4 
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Valnable  Law  Books, 


IN 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2,  3,  4,  5,  1867 

to  1872. 
Abbott's  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound;  vol.4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Keporte,  new  series,  voL 

II,  1876. 
Atkins'  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  5,  6,  7. 

Barbour  on  Set-oflf. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenri^gre  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice— latest. 

Burge  on  Suretyship. 

Chittjr's  English  Digest 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1866. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2oopie6. 
Digest  of  Laws  of  U.  S.,  Brightly,  1789  to  1857, 

1857  to  1865,  1867  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1867. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

GreenleaTs  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronaux,  1869. 

Landlord  and  Tenant  (Sloane),  1878. 

Laws  1869-60. 

Law   Reports  (English),  vols.  1  to  16,  indusive. 

1867-69. 
Law  of  NationfiL  VatteL 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Lon^  on  Sales  of  Personal  Property. 
Louisiana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-off. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  6th  ed. 

Orphan's  Court  ManuaL 
Oldham  &  White's  Digest^  1  voL 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1857,  Duplicates. 

Penal  Code  of  1857  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railwav  Law  (Bonner),  1878. 

Ray's  Medical  Jurisprudence  of  Insani^,  1853. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1845. 
Smith's  Probate  Law,  1868. 
Smith's  EUements  of  the  Law. 
Special  and  General  Laws,  1870, 1873. 
Swinbome's  Treatise  on  Wills,  vols.  1,  2,  3. 

The  Reporter,  Houehton.  Osgood  &  Co..  vola 
5,  6,  7,  8,  bound;  vols.  9  to  20,  inclusive, 
unbound. 

The  Transcript,  1873,  3  vols.,  published  in  New 
York. 

Treatise  on  Equitjr,  Fonblanques. 

Treatise  on  Insanity,  Pricharo. 

U.  S.  Stats,  at  Large,  vols.  1,  2,  3. 

U.  S.  Stats,  at  Lai^,  1861  to  1863,  and  1863  to  1867 
2  vols.,  G.  P.  Ssmger. 

U.  S.  Digest,  Abbott,  voL  1,  A  to  C,  2  oc^ies ; 
voL  ^  D  to  L.,  2  copies ;  voL  3,  M  to  Y,  2 
copies;  vol.  6,  Sup.,  F  to  M,  1  copy.  These 
annuals,  viz.:  vol.  1  to  8.  (auplicates);  9  to 
17,  single,  with  1  vol..  Table  of  Cases  and 
Equity  Digest,  voL  2. 

Warren's  Duties  of  Attorneys,  1870. 
Watkins  on  Descents. 
Wellford's  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  Executors,  &c,  vol.  2,  Thobanlt^s 
Notes. 

For  sale  at  the  Office  of  the  Washinqton 
Law  Reporter.  Orders  for  Law  Books 
promptly  filled  at  current  prices.    Address 

THE  WASHINGTON  LAW  REPORTER, 
608  E  St.  N.  W.,  Washington  D.  C* 
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No.  49 


WASHINGTON,  D.  C, 


DECEMBER  5,  1888 


SUPREME  COURT  OF  THE  UNITED  STATES. 


THE     CENTRAL 
WASHINGTON 


NATIONAL     BANK    OF, 
CITY  et  al.y  Appellants, 

ANNIE  G.  HUME  et  aL  1 


ANNIE  G.  HUME,  Appellant, 

THE     CENTRAL    NATIONAL     BANK 
WASHINGTON  CITY  et  al. 


OF 


Appeals  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Decided  November  12,  1888. 

1.  The  provisions  of  the  Statute,  13  Elizabeth,  c.  5,  were  to 
prevent  debtors  from  dealing  with  their  property  in  any 
way  to  the  prejudice  of  their  creditors;  but  dealing  with 
that  which  creditors,  irre8i)ective  of  such  dealing,  would 
not  have  touched  is  within  neither  the  letter  nor  the  spirit 
qf  the  Statute. 

2.  A  wife  and  chUdren  have  an  insurable  interest  in  the  life  of 
the  husband  and  fkther,  and  where  a  contract  of  insurance 
is  made  upon  such  interest,  the  husband  and  father  can 
exercise  no  disposition  over  the  same  without  their  con- 
sent, while  they  are  living,  nor  has  he  any  interest  therein 
of  which  he  can  avail  himself,  nor  upon  his  death  have 
his  personal  representatives  or  his  creditors  any  interest 
in  the  proceeds  of  such  contract  which  belong  to  the 
beneflciariee  to  whom  they  are  payable. 

8.  Where  a  husband  while  insolvent  insures  his  life  in  favor 
of  his  wife  the  premiums  paid  for  such  insurance  cannot 
be  recovered  by  bis  creditors  from  the  insuring  company, 
unless  fraud  on  the  part  of  the  latter  can  be  shown. 

4.  A  debtor  may  rightftdly  preserve  his  family  from  suffer- 
ing and  want,  and  the  same  public  policy  which  justifies 
this,  and  recognizes  the  support  of  wife  and  childrtiu  as  a 
positive  obligation  in  law,  as  well  as  morals,  justlfiei  him 
in  devoting  a  moderate  portion  of  his  earnings  to  keep  on 
foot  a  security  for  their  support  after  his  death.  There- 
fore, in  the  absence  of  fraud,  moderate  premiums  paid  by 
an  insolvent  upon  policies  of  insurance  for  the  benefit  of 
his  wife  and  children  will  not  be  considered  as  disposing 
of  property  to  the  prejudice  of  his  creditors  and  cannot  be 
recovered  by  them  after  his  death  out  of  the  proceeds  of 
the  policies. 

Walter  D.  DAvrooB,  R.  Ross  Perry  and 
Edwards  &  Barnard,  for  creditors  and  ad- 
ministrators. 

Enoch  Totten  and  Gordon  &  Gordon,  for 
Mrs.  Hume  and  her  children. 

On  the  23d  of  April,  1872,  in  consideration  of 
an  annual  premium  of  |230.89,  the  Life  Insur- 
ance Company  of  Virginia  issued  at  Peters- 
burgh,  in  that  Commonwealth,  a  policy  of  in- 
surance on  the  life  of  Thomas  L.  Hume,  of 
Washington,  D.  0.,  for  the  term  of  his  natural 
life,  in  the  sum  of  |10,000,  for  the  sole  use  and 
benefit  of  his  wife,  Annie  Graham  Hume,  and 


his  children,  payment  to  be  made  to  them,  their 
heirs,  executors,  or  assigns,  at  Petersburgh, 
Virginia. 

The  charter  of  the  company  provided  as  fol- 
lows: "Any  policy  of  insurance  issued  by  the 
Life  Insurance  Company  of  Virginia  on  the  life 
of  any  person,  expressed  to  be  for  the  benefit  of 
any  married  woman,  whether  the  same  be  ef- 
fected originally  by  herself  or  her  husband,  or 
by  any  other  person  as  aforesaid,  shall  enure  for 
her  sole  and  separate  use  and  benefit  and  hat 
of  her  or  husband's  children,  if  any,  as  may  be 
expressed  in  said  policy,  and  shall  be  held  by 
her  free  from  the  control  or  claim  of  her  hus- 
band or  his  creditors,  or  of  the  person  efiecting 
the  same  and  his  creditors."    (Sec.  7.) 

The  application  for  this  policy  was  made  on 
behalf  of  the  wife  and  chilaren  by  Thomas  L. 
Hume,  who  signed  the  same  for  them. 

The  premium  of  |230.89  was  reduced  by  an- 
nual dividends  of  134.71  to  $196.18,  which  sum 
was  regularly  paid  on  the  23d  of  April,  1872,  and 
each  year  thereafter,  up  to  and  including  the 
23d  of  April,  1881. 

On  the  28th  of  March,  1880,  the  Hartford  Life 
and  Annuity  Company  of  Hartford,  Connecti- 
cut, issued  five  certificates  of  insurance  upon 
the  life  of  Thomas  L.  Hume,  of  ?1^000  each,  pay- 
able at  Hartford  to  his  wife,  Annie  G.  Hume,  if 
living,  but  otherwise  to  his  le^al  represent- 
atives. Upon  each  of  these  certificates  a  pre- 
mium of  ten  dollars  was  paid  uj^on  their  issuance, 
amounting  in  all  to  |50,  and  thereafter  certain 
other  sums,  amounting  at  the  time  of  the  death 
ofHume  to  $41.25. 

On  the  17th  of  February.  1881,  the  Marj'land 
Life  Insurance  Company  of  Baltimore  issued,  at 
Baltimore,  a  policy  of  insurance  upon  the  life  of 
Thomas  L.  Hume,  in  the  sum  of  $10,000,  for  the 
term  of  his  natural  life,  payable  in  the  City  of 
Baltimore  to  "the  said  insured,  Annie  G. 
Hume,  for  her  sole  use,  her  executors,  adminis- 
trators or  assigns;"  the  said  policy  being  issued, 
as  it  recites  on  its  face,  in  consideration  of  the 
sum  of  $337.20  to  them  duly  paid  by  said  Annie 
G.  Hume,  and  of  an  annual  premium  of  the 
same  amount  to  be  paid  each  year  during  the 
continuance  of  the  policy.  The  application  for 
this  policy  was  signed  "Annie  Q.  Hume,  by 
Thomas  L.  Hume,"  as  is  a  recognized  usage  in 
such  applications  and  in  accordance  with  in- 
structions to  that  eflfect  printed  upon  the 
policy. 

The  charter  of  the  Maryland  Life  Insurance 
Company  provides  as  follows:  "Section  17. 
That  it  shall  be  lawful  for  any  married  woman, 
by  herself  or  in  her  name  or  in  the  name  of  any 
third  person,  with  his  consent,  as  her  trustee, 
to  be  caused  to  be  insured  in  said  company,  for 
her  sole  use,  the  life  of  her  husband,  for  any 
definite  pariod  or  for  the  term  of  his  natural 
life,  and  in  case  of  her  surviving  her  husband 
the  sum  or  net  amount  of  the  insurance  becom- 
ing due  and  payable  by  the  terms  of  the  insur- 
ance shall  be  payable  to  her  to  and  for  her  own 
use.  free  from  the  claims  of  the  representatives 
of  ner  husband  or  of  any  of  his  creditors.  In 
case  of  the  death  of  the  wife  before  the  decease 
of  the  husband,  the  amount  of  the  insurance 
may  be  made  payable,  after  the  death  of  the 
husband,  to  her  children,  or,  if  under  age,  to 
their  guardian,  for  their  use;  in  the  event  of 
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there  being  no  children,  she  may  have  power  to 
devise,  and  if  dying  intestate,  then  to  gp  [to]  the 
next  of  kin." 

The  directions  printed  on  the  margin  of  the 
policy  called  especial  attention  to  the  provisions 
of  the  charter  upon  this  subject,  an  extract  from 
which  was  printed  on  the  fourth  page  of  the 
application.  The  amount  of  premium  paid  on 
this  policy  was  $242.26,  a  loan  having  been  de- 
ducted from  the  full  premium  of  $337.20. 

On  the  13th  of  June,  1881,  the  Connecticut 
Mutual  Life  Insurance  Company,  of  Hartford,  in 
consideration  of  an  annual  premium  of  $350.30, 
to  be  paid  before  the  day  of  its  date,  issued  a 
policy  of  insurance  upon  the  life  of  Thomas  L. 
Hume,  in  the  sum  of  |lO,000,  for  the  term  of  his 
natural  life,  payable  at  Hartford,  to  Annie  Q. 
Hume  and  her  children  by  him,  or  their  legal 
representatives.  The  application  for  this  policy 
was  signed  "Annie  Q.  Hume,  by  Thomas  L. 
Hume."  It  was  expressly  provided,  as  part  of 
the  contract,  that  the  policy  was  issued  and  de- 
livered at  Hartford,  in  the  State  of  Connecticut 
and  was  "to  be  in  all  respects  construed  and 
determined  in  accordance  with  the  laws  of  that 
State." 

The  **  statute  of  Connecticut  respecting  poli- 
cies of  insurance  issued  for  the  benefit  of  mar- 
ried women"  was  printed  upon  the  policy  under 
that  heading,  and  is  as  follows :  "Any  policy 
of  life  insurance  expressed  to  be  for  the  benefit 
of  a  married  woman,  or  assigned  to  her  or  in 
trust  for  her,  shall  inure  to  her  separate  use,  or, 
in  case  of  her  decease  before  payment,  to  the 
use  of  her  children  or  of  her  husoand's  children, 
as  may  be  provided  in  such  policy:  Provided, 
That,  if  the  annual  premium  on  such  policy 
shall  exceed  three  hundred  dollars,  the  amount 
of  such  excess,  with  interest,  shall  inure  to  the 
benefit  of  the  creditors  of  the  person  paying  the 
premiums;  but  if  she  shall  die  before  the  person 
insured,  leaving  no  children  of  herself  or  hus- 
band, the  policy  shall  become  the  property  of 
the  person  who  has  paid  the  premiums,  unless 
otherwise  provided  in  such  policy;"  and  this 
extract  from  the  statute  was  printed  upon  the 
policy  and  attention  directed  thereto.  From 
the  ^0.30  premium  the  sum  of  fl05  was  de- 
ducted, to  be  charged  against  the  policy  in  ac- 
cordance with  its  terms,  with  interest,  and 
1245.30  was,  therefore,  the  sum  paid. 

The  American  Life  Insurance  and  Trust  Com- 
pany of  Philadelphia  had  also  issued  a  policy  in 
the  sum  of  |5,000  on  the  life  of  Hume,  payable 
to  himself  or  his  personal  representatives,  and 
this  was  collected  by  his  administrators. 

Thomas  L.  Hume  died  at  Washington,  on  the 
23d  of  October,  1881,  insolvent,  his  widow,  Annie 
G.  Hume,  and  six  minor  children  surviving  him. 

November  2d,  1881,  the  Central  National  Bank 
of  Washington,  as  the  holder  of  certain  prom- 
issory notes  of  Thomas  L.  Hume,  amounting  to 
several  thousand  dollars,  filed  a  bill  in  the  Su- 
preme Court  of  the  District  of  Columbia  against 
Mrs.  Hume  and  the  Maryland  Life  Insurance 
Company,  the  case  being  numbered  7908,  alleg- 
ing that  the  policy  issued  by  the  latter  was  pro- 
cured while  Hume  was  insolvent;  that  Hume 
paid  the  premium  of  |242.26  without  complain- 
ant's knowledge  or  consent,  and  for  the  pur- 
pose of  hindering,  delaying  and  defVrauding  the 
complainant  and  his  other  creditors;  and  pray- 
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ing  for  a  restraining  order  on  the  insurance  com- 
pany from  paying  to,  and  Mrs.  Hume  from  re- 
ceivmg,  either  for  herself  or  children,  the 
amount  due  pending  the  suit,  and  "that  the 
amount  of  the  said  insurance  policy  may  be 
decreed  to  be  assets  of  said  Thomas  L.  Efume 
applicable  to  the  payment  of  debts  owing  by 
him  at  his  death,"  etc.  The  temporary  injunc- 
tion was  granted. 

On  the  12th  of  November,  the  insurance  com- 

any  filed  its  answer  to  the  effect  that  Mrs. 

[ume  obtained  the  insurance  in  her  own  name, 
and  was  entitled  under  the  policy  to  the  amount 
thereof,  and  setting  up  and  relyine  upon  the 
17th  section  of  its  charter,  quoted  above.  Mrs. 
Hume  answered,  November  16,  declaring  that 
she  applied  for  and  procured  the  policy  in  ques- 
tion, and  that  it  was  not  procured  witn  fraudu- 
lent intent;  that  the  estate  of  her  father,  A.  H. 
Pickrell,  who  died  in  1879,  was  the  largest  cred- 
itor of  Hume's  e3t>ate;  that  she  is  her  father's 
residuary  legatee;  that  the  amount  of  the  pol- 
icy was  intended  not  only  to  provide  for  her, 
but  also  to  secure  her  against  loss;  that  her 
mother  had  furnished  Hume  with  about  a  thou- 
sand dollars  annually  to  be  used  for  her  best  in- 
terests, and  that  of  his  wife  and  children;  and 
that  the  premiuin  paid  on  the  policy  in  ques- 
tion and  those  paia  on  other  policies,  was  and 
were  paid  out  of  money  belonging  to  her 
father's  estate,  or  out  of  the  money  of  her 
mother  applied  as  directed  and  requested  by 
the  latter. 

Benjamin  U.  Keyser,  receiver,  holding  unpaid 
notes  of  Hume,  was  allowed,  by  order  of  Court^ 
November  16,  1881,  to  intervene  as  co-complain- 
ant in  the  cause. 

R.  Ross  Perry  and  Reginald  Fendall  were  ap- 
pointed, November  26, 1881,  Hume's  administra- 
fcors. 

On  January  23,  1882,  the  administrators  filed 
three  bills  (and  obtained  injunctions)  against 
Mrs.  Hume  and  each  of  the  other  insuranoe 
companies,  being  cases  numbered  SOU,  8012  and 
8013,  attacking  each  of  the  policies  (except  the 
American)  as  a  fraudulent  transfer  by  an  insol- 
vent of  assets  belonging  to  his  creditors. 

The  answers  of  Mrs.  Hume  were  substantially 
the  same  mutatis  mutandis  as  above  given,  and 
so  were  the  answers  of  the  Connecticut  Mutual 
and  the  Virginia  Life,  the  former  pleading  the 
statute  of  Connecticut  as  part  of  its  policy  and 
the  latter  the  seventh  section  of  its  charter. 

The  Hartford  Life  and  Annuity  Company  did 
not  answer,  and  t-ho  bill  to  which  it  was  a  party 
defendant  was  taken  pro  confesso. 

The  administrators  were,  by  order  of  Court, 
January  2,  1883,  admitted  parties  defendant  to 
said  first  case  numbered  7906,  and  cases  num- 
bered 8011,  8012  and  8013  were  consolidated  with 
that  case. 

January  4,  1883,  the  Court  entered  a  decretal 
order,  dissolving  the  restraininc  order  in  orig- 
inal cause  numbered  8012,  and  directing  the 
Virginia  Insurance  Company  to  pay  the  amount 
due  upon  its  policy  into  Court,  and  the  clerk  of 
the  Court  to  pay  the  same  over  to  Mrs.  Hume, 
for  her  own  benefit  and  as  guardian  of  her 
children  (which  was  done  accordingly),  and 
continuing  the  injunctions  in  original  causes 
8011,  8013  and  7906,  but  ordering  the  other  in- 
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Burance  companies  to  pay  the  amounts  due  into 
the  registry  of  the  Court. 

By  order  of  Court,  January  30,  1883.  the 
Farmers'  and  Mechanics'  National  Bank  of 
Georgetown,  which  had  proved  up  a  large  claim 
against  Hume's  estate,  was  allowed  to  intervene 
in  or^nal  cause  No.  7906  as  a  co-complainant; 
and  March  19,  1883,  George  W.  Cochran,  a  cred- 
itor, was  by  like  order  allowed  to  intervene  as 
co-complainant  in  the  consolidated  cases. 

Replications  were  filed  and  testimony  takea 
on  both  sides. 

The  evidence  tends  to  show  that  Hume'«  finan- 
cial condition  as  early  as  1874  was  such  that  if 
called  upon  to  respond  on  the  instant,  he  could 
not  have  met  his  liabilities,  and  that  this  condi- 
tion grew  gradually  worse  until  it  culminated  in 
irretrievable  ruin  in  the  fall  of  1881;  but  it  also 
indicates  that  for  several  years,  and  up  to  Octo- 
ber 21,  1881,  two  days  before  his  death,  he  was 
a  partner  in  a  going  concern  apparently  of  cap- 
ital and  credit;  that  he  had  a  considerable 
amount  of  real  estate,  though  most  of  it  was 
heavily  encumbered;  that  he  was  an  active 
business  man,  not  personally  extravagant;  and 
that  he  was,  for  two  years  prior  to  October,  in 
receipt  of  moneys  ftom  his  wife's  mother,  who 
had  an  income  from  her  separate  property. 

He  seems  to  have  received  from  Mrs.  Pickrell, 
or  the  estate  of  Pickrell,  his  wife's  father,  of 
which  Mrs.  Hume  was  the  residuary  legatee, 
over  six  thousand  dollars  in  1879,  over  three 
thousand  dollars  in  1880,  and  over  seventeen 
hundred  dollars  in  1881. 

Mrs.  Pickrell' s  fixed  income  was  one  thousand 
dollars  a  year  from  rents  of  her  own  property, 
which,  after  the  death  of  her  husband  in  May, 
1879,  was  regularly  paid  over  to  Mr.  Hume. 
She  testifies  that  she  told  Hume  that"  he  could 
use  all  that  I  [she]  had  for  his  own  and  his  fam- 
ily's benefit,  and  that  he  could  use  it  for  any- 
thing he  thought  best:"  that  she  had  out  of  it 
herself  from  |200  to  f260  a  year  from  the  death 
of  Pickrell,  in  May,  1879,  to  that  of  Hume,  in 
October,  1881,  and  that  before  his  death  Mr. 
Hume  informed  his  wife  and  herself  that  he 
had  insured  his  life  for  Mrs.  Hume's  benefit  but 
did  not  state  where  the  premium  money  came 
from. 

Blackford,  agent  for  the  Maryland  company, 
testified,  under  objection,  that  Hume  told  him 
in  February,  1881,  that  certain  means  had  been 
placed  in  his  hands,  to  be  invested  for  his  wife 
and  children,  and  he  had  concluded  to  take 
$10,000  in  Blackford's  agency,  and  should,  some 
months  latei*,  take  $10,000  in  the  Connecticut 
Mutual.  He  accordingly  took  the  |10.000  in  the 
Maryland,  and  subsequently,  during  the  sum- 
mer, informed  Blackford  that  he  had  obtained 
the  insurance  in  the  Connecticut  Mutual. 

Evidence  was  also  adduced  that  Mr.  Hume 
was  largely  indebted  to  PickrelPs  estate,  by  rea- 
son of  endorsements  of  his  paper  by  Pickrell, 
and  the  use  by  him  in  raising  money  of  securi- 
ties belonging  to  the  latter,  and  that  said  estate 
is  involved  in  litigation  and  its  ultimate  value 
problematical. 

The  causes  were  ordered  to  be  heard  in  the 
first  instance  at  a  General  Term  of  the  Supreme 
Court  of  the  District  of  Columbia,  which  Court, 
after  argument,  on  the  5th  day  of  January,  1885, 
decreed  that  the  administrators  should  recover 


all  sums  paid  by  Thomas  L.  Hume  as  premiums 
on  all  said  policies,  including  those  on  the  Vir- 
ginia policy  from  1874,  and  that  after  deducting 
said  premiums  the  residue  of  the  money  paia 
into  Court  (being  that  received  from  the  Mary- 
land and  the  Connecticut  Mutual)  be  paid  to 
Mrs.  Hume  individually,  or  as  guardian  for  her- 
self and  children,  and  that  the  Hartford  Life 
and  Annuity  Company  pay  over  to  her  the 
amount  due  on  the  certificates  issued  by  it. 

From  this  decree  the  said  Central  National 
Bank,  Benjamin  U.  Keyser,  the  Farmers  and  Me- 
chanics' National  Bank  of  Georgetown,  George 
W.  Cochran,  and  the  administrators,  as  well  as 
Mrs.  Hume,  appealed  to  this  Court,  and  the 
cause  came  on  to  be  heard  here  upon  these  cross- 
appeals. 

Mb.  Chief  Justice  Puller,  after  stating  the 
case,  delivered  the  opinion  of  the  Court : 

No  appeal  was  prosecuted  from  the  decree  of 
January  4,  18S3,  airecting  the  amount  due  upon 
the  policy  issued  by  the  Life  Insurance  Com- 
pany of  Virginia  to  be  paid  over  to  Mrs.  Hume 
for  her  own  benefit  and  as  guardian  of  her  chil- 
dren, nor  is  any  error  now  assigned  to  the  ac- 
tion of  the  Court  in  that  regard.  Indeed,  it  is 
conceded  by  counsel  for  the  complainants  that 
tliis  contract  was  perfectly  valid  as  against  the 
world,  but  it  is  insisted  that,  assuming  the  proof 
to  establish  the  insolvency  of  Hume  in  1874, 
and  thenceforward,  the  premiums  paid  in  that 
and  the  subsequent  years  on  this  policy  be- 
longed in  equity  to  the  creditors,  and  that  they 
were  entitled  to  a  decree  therefor  as  well  as  for 
the  amount  of  the  Maryland  and  Connecticut 
policies  and  premiums  paid  thereon. 

It  is  not  denied  that  the  contract  of  the  Mary- 
land Insurance  Company  was  directly  be- 
tween that  company  and  Mrs.  Hume,  and  this 
is,  in  our  judgmen^  true  of  that  of  the  Con- 
necticut Mutual,  while  the  Hartford  company's 
certificates  were  payable  to  her,  if  living. 

Mr.  Hume  having  been  insolvent  at  the  time 
the  insurance  was  efiected,  and  having  paid  the 
premiums  himself,  it  is  argued  that  these 
policies  were  within  the  provisions  of  13  Eliza- 
beth, c.  6,  and  inure  to  the  benefit  of  his  credi- 
tors as  equivalent  to  transfers  of  property  with 
intent  to  hinder,  delay  and  defraud.  The  ob- 
ject of  the  statute  of  Elizabeth  was  to  prevent 
debtors  from  dealing  with  their  property  in  any 
way  to  the  prejudice  of  their  creditors;  but 
dealing  with  that  which  creditors,  irrespective 
of  such  dealing,  could  not  have  touched,  is 
within  neither  the  letter  nor  the  spirit 
of  the  statute.  In  the  view  of  the  law, 
credit  is  extended  in  reliance  upon  the  evidence 
of  the  ability  of  the  debtor  to  pay,  and  in  con- 
fidence that  his  possessions,  will  not  be  dimin- 
ished to  the  prejudice  of  those  who  trust  him. 
This  reliance  is  disappointed,  and  this  confi- 
dence abused,  if  he  divests  himself  of  his  prop- 
erty by  giving  it  away  after  he  has  obtained 
credit.  And  where  a  person  has  taken  out  pol- 
icies of  insurance  upon  his  life  for  the  benefit 
of  his  estate,  it  has  been  frequently  held  that,  as 
against  creditors,  his  assignment,  when  in- 
solvent, of  such  policies,  to  or  for  the  benefit  of 
wife  and  children,  or  either,  constitutes  a  fraudu- 
lent transfer  of  assets  within  the  statute,  and 
this,  even  though  jthe  debtor  may  have  had  no 
deliberate  intention  of  depriving  his  creditors 
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of  a  ftind  to  which  they  were  entitled,  because  the  grandson  waa  entitled  to  his  father's  share, 
his  act  has  in  point  of  fact  withdrawn  such  a  the  wife  having  died  before  the  husband,  bat 
fiind  flrom  them,  and  dealt  with  it  byway  of  |  that  in  the  absence  of  the  statute  **it  would 
bounty.  Freeman  vs.  Pope,  L.  R,  9  Eq.,  206;  ■  have  been  a  ftind  in  the  hands  of  his  representa- 
S.  C,  L.  R.,  6  Ch.,  Ap.,  538.  The  rule  stands  tives  for  the  benefit  of  the  creditors,  provided 
upon  precisely  the  same  ground  as  any  other '  the  premiums  had  been  paid  by  him."  So,  in 
disposition  of  his  property  by  the  debtor.  The  I  the  case  of  Anderson's  Estate,  Hay's  and  Kerr's 
defect  of  the  disposition  is  that  it  removes  the  I  Appeal,  86  Pa.  St.  202,  A  insured  his  life  in  favor 
property  of  the  debtor  out  of  the  reach  of  his  of  his  wife,  who  died  intestate  in  his  lifetime, 
creditors.  Cornish  vs.  Clark,  L.  R.,  14  Eq.,  189.  leaving  an  only  child.  A  died  intestate  and  in- 
But  the  rule  applies  only  to  that  which  the  solvent,  the  child  surviving,  and  the  Court  held 
debtor  could  have  made  available  for  paymeiit  that  the  proceeds  of  the  policy  belonged  to  the 
of  his  debts.  For  instance,  the  exercise  of  a  wife's  estate,  and,  under  the  intestate  laws,  was 
general  power  of  appointment  might  be  fVaudu-  to  be  distributed  share  and  share  alike  between 
lent  and  void  under  the  statute,  but  not  the  ex-  her  child  and  her  husband's  estate,  notwith- 
ercise  of  a  limited  or  exclusive  power,  because,  standing,  under  a  prior  statute,  life  insurance 
in  the  latter  case,  the  debtor  never  had  any  in-  i  taken  out  for  the  wife  vested  in  her  Iree  from 
terest  in  the  property  himself  which  could  have  the  claims  of  the  husband's  creditors.  But  if 
been  available  to  a  creditor,  or  by  which,  he  i  the  wife  had  survived  she  would  have  taken  the 
could  have  obtained  credit.    May  on  Fraudu- '  entire  proceeds. 

lent  Conveyances,  p.  33.  It  is  true  that  cred- 1  We  think  it  cannot  be  doubted  that  in  the  in- 
Iters  can  obtain  relief  in  respect  to  a  ftanduleut  i  stance  of  contracts  of  insurance  with  a  wife  or 
conveyance  where  the  grantor  cannot,  but  that  I  children,  or  both,  upon  their  insurable  interest 
relief  only  restores  the  subjection  of  the  debtor's  in  the  life  of  the  husband  or  father,  the  latter, 
property  to  the  payment  of  his  indebtedness  as  while  they  are  living,  can  exercise  no  power  of 
it  existed  prior  to  the  conveyance.  disposition  over  the  same  without  their  consent, 


A  person  has  an  insurable  interest  in  his  own 
life  for  the  benefit  of  his  estate.  The  contract 
affords  no  compensation  to  him,  but  to  his  repre- 
sentatives. So  the  creditor  has  an  insurable  in- 
terest in  the  debtor's  life,  and  can  protect  him- 
self accordingly,  if  he  so  chooses.  Marine  and 
fire  insurance  is  considered  as  strictly  an  indem- 
nity; but  while  this  is  not  so  as  to  life  insurance, 


nor  has  he  any  interest  therein  of  which  he  can 
avail  himself,  nor  upon  his  death  have  his  per- 
sonal representatives  or  his  creditors  any  inter- 
est in  the  proceeds  of  such  contracts,  which 
belong  to  the  beneficiaries  to  whom  they  are 
payable. 
It  is  indeed  the  general  rule  that  a  policy,  and 


which  is  simply  a  contract,  so  far  as  the  com-   ^':;?J^^rX  ^  ^iS%o''f>,«"^^^  ^^""^^J^! 
pany  is  conce^ed,  to  pay  a  certain  sum  of  >J^^^!^L*^J^i^.^^vl^-.5!^ 


named  in  it  as  the  beneficiary  or  benficiaries, 
and  that  there  is  no  power  in  the  person  procur- 
ing the  insurance,  by.  any  act  of  his,  by  deed  or 


money  upon  the  occurrence  of  an  event  which 

is  sure  at  some  time  to  happen,  in  consideration 

of  the  payment  of  the  premiums  as  stipulated, 

nevertheless  the  contract  is  also  a  contract  of 

indemnity.    If  the  creditor  insures  the  life  of  his 

debtor,  he  is  thereby  indemnified  against  the 

loss  of  his  debt  by  the  death  of  the  debtor  before 

payment;    yet,   if  the-  creditor   keeps  up  the 

premiums,  and   his  debt   is   paid    before   the 

debtor's  death,  he  may  still  recover  upon  the  i^^q;  ri^„i^  .,„  i?«.^««^«  qo 

contract,  which  was  Valid    when    maSe,   and ,  ^l^»^j^^;>^^^^^ 

which  the  insurance  company  is  bound  to  pay   ^^^^^^  ^'®  ^ns.  Co.  w.  Wei 

according  to  its  terms;  but  if  the  debtor  obtains 

1h?  insurance  on  the  insurable  interest  of  the 


by  wiil,  to  transfer  to  any  other  person,  the  in- 
terest of  the  person  named.  Blias  on  Life  In- 
surance, 2d  ea.,  p.  517;  Glanz  vs,  Qloeckler,  10 
Appellate  Court  111.,  486,  per  McAllister,  J.;  S. 
C,  104  111.,  573;  Willburn  vs,  Willbum,  83  Ind. 
66;  Ricker  vs.  Charter  Oak  Ins.  Co.,  27  Minn., 
193;  Charter  Oak  Life  Ins.  Co.  vs.  Brent,  47  Mo., 

Mass.,  li)4;  Knicker- 
eitz,  I<L,  167. 
This  must  ordinarily  be  so  where  the  contract 
is  directly  with  the  beneficiary;  in  respect  to 


creditor,  and  pays  the  premiums  himself,  and  i  policies  running  to  the  person  insured,  but  pay- 
the  debt  is  extinguished  before  the  insurance   »^1®  ^  another  having  a  direct  pecuniary  inter- 


falls  in,  then  the  proceeds  would  go  to  the 
estate  of  the  debtor.  Knox  vs.  Turner,  L.  R.,  9 
Eo..  165. 

The  wife  and  children  have  an  insurable  in- 
terest in  the  life  of  the  husband  and  father,  and 
if  insurance  thereon  be  taken  out  by  him  and 
he  pays  the  premiums  and  survives  them,  it 


est  in  the  life  insured;  and  where  the  proceeds 
are  made  to  enure  by  positive  statutory  provi- 
sions. 

Mrs.  Hume  was  confessedly  a  contracting 
party  to  the  Maryland  policy;  and  as  to  the 
Connecticut  contracta,  the  statute  of  the  State 
where  they  were  made  and  to  be  performed. 


might  be  reasonably  claimed,  in  the  absence  of,  explicitly  provided  that  a  policy  for  the  benefit 


a  statutory  provision  to  the  contrary,  that  the 
policy  would  inure  to  his  estate. 

In  Continental  Life  Ins.  Co.  vs.  Palmer,  42 
Conn.,  60,  the  wife  insured  the  life  of  the  hus- 
band, the  amount  insured  to  be  payable  to  her 
if  she  survived  him,  if  not,  to  her  children. 
The  wife  and  one  son  died  prior  to  the  husband, 
the  son  leaving  a  son  surviving.  The  Court 
held  that  under  the  provisions  of  the  statute  of 
that  State,  the  policy  being  made  payable  to  the 
wife  and  chiloren,  the  children  immediately 
took  such  a  vested  interest  in  the  policy,  that 


of  a  married  woman  shall  enure  to  her  separate 
use  or  that  of  her  children,  but  if  the  annual 
premium  exceed  three  hundred  dollars,  the 
amount  of  such  excess  shall  enure  to  the  benefit 
of  the  creditors  of  the  person  paying  the  pre- 
miums. 

The  rights  and  benefits  given  by  the  laws  of 
Connecticut  in  this  regard  are  as  much  part  of 
these  contracts  as  if  incorporated  therein,  not 
only  because  they  are  to  be  taken  as  if  entered 
into  there,  but  oecause  there  was  the  place  of 
performance,  and  the  stipulation  of  the  partaes 
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was  made  with  reference  to  the  laws  of  that 
place. 

And  if  this  be  so  as  between  Hame  and  the 
Connecticut  companies,  then  he  could  not  have 
at  any  time  disposed  of  these  policies  without 
the  consent  of  the  beneficiary.  Nor  is  there 
anything  to  the  contrary  in  the  statutes  or  gen- 
eral public  policy  of  the  District  of  Columbia. 

It  may  very  well  be  that  a  transfer  by  an  in- 
solvent of  a  Connecticut  policy,  payable  to  him- 
self or  his  personal  representatives,  would  be 
held  invalid  in  that  District,  even  though  valid 
under  the  laws  of  Connecticut,  if  the  laws  of  the 
District  were  opposed  to  the  latter,  because  the 
positive  laws  of  the  domicil  and  the  forum  must 
prevail;  but  there  is  no  such  conflict  of  laws  in 
this  case  in  respect  to  the  power  of  disposition 
by  a  person  procuring  insurance  payable  to 
another. 

The  obvious  distinction  between  the  transfer 
of  a  policy  taken  out  by  a  person  upon  his  in- 
surable interest  in  his  own  life,  and  payable  to 
himself  or  his  legal  representatives,  ana  the  ob- 
taining of  a  policy  by  a  person  upon  the  insur- 
able interest  of  his  wife  and  children,  and  pay- 
able to  them,  has  been  repeatedly  recognized 
by  the  courts. 

Thus  in  Elliott's  Appeal,  60  Pa.  State  R.,  76, 
where  the  policies  were  issued  in  the  name  of 
the  husband,  and  payable  to  himself  or  his  per- 
sonal representatives,  and  while  he  was  insol- 
vent were  by  him  transferred  to  trustees  for  his 
wife's  benefit,  th6  Supreme  Court  of  Pennsyl- 
vania, while  holding  such  transfers  void  as 
against  creditors,  say: 

'*We  are  to  be  understood  in  thus  deciding 
this  case,  that  we  do  not  mean  to  extend  it  to 
policies  effected  without  fVaud  directly  and  on 
their  face  for  the  benefit  of  the  wife,  and  pay- 
able to  her;  such  policies  are  not  fVaudulent  as 
to  creditors,  and  are  not  touched  by  this  de- 
cision." 

In  the  use  of  the  words,  "without  fraud,"  the 
Court  evidently  means  actual  fraud  participated 
in  by  all  parties,  and  not  fraud  inferred  from  the 
mere  fact  of  insolvency ;  and,  at  all  events,  in 
McCutchin's  Appeal,  99  Pa.  State  R,  p.  137,  the 
Court  say,  referring  to  Elliott's  appeal:. 

"The  policies  in  that  case  were  effected  in  the 
name  of  the  husband,  and  by  him  transferred  to 
a  trustee  for  his  wife  at  a  time  when  he  was 
totally  insolvent  They  were  held  to  be  valu- 
able choses  in  action,  the  property  of  the  as- 
sured, liable  to  the  payment  of  his  debts,  and 
hence  their  voluntary  assignment  operated  in 
fr^ud  of  creditors,  and  was  void  as  against  them 
under  the  Statute  of  13th  Elizabeth.  Here, 
however,  the  policy  was  effected  in  the  name 
of  the  wife,  ana  in  point  of  fact  was  given  under 
an  agreement  for  the  surrender  of  a  previous 
policy  for  the  same  amount  also  issued  in  the 
wife's  name."  *  *  *  **  The  question  of  good 
faith  or  ft^ud  only  arises  in  the  latter  case;  that 
is,  when  the  title  of  the  beneficiary  arises  by 
assignment.  When  it  exists  by  force  of  an  orig- 
inal issue  in  the  name  or  for  the  benefit  of  the 
beneficiary,  the  title  is  good,  notwithstanding 
the  claims  of  creditors.  *  *  ♦  There  is  no 
anomaly  in  this,  nor  any  conflict  with  the  letter 
or  spirit  of  the  Statute  of  Elizabeth,  because  in 
such  cases  the  policy  would  be  at  no  time  the 
property  of  the  assured,  and  hence  no  question 


of  fraud  in  its  transfer  could  arise  as  to  his  cred- 
itors. It  is  only  in  the  case  of  the  assignment 
of  a  policy  that  once  belonged  to  the  assured  that 
the  question  of  fhiud  can  arise  under  this  act." 

And  see  ^tna  National  Bank  V8.  U.  S.  Life 
Ins.  Co.,  24  Fed.  Rep.,  770;  Pence  tw.  Makepeace, 
66  Ind.,  374;  Succession  of  Hearing,  26  La.  Ann. 
R.,  326;  Stigler's  Ex'r  vs,  Stigler,  77  Va.,  163; 
Thompson  vs.  Cundiff,  11  Bush,  667. 

Conceding,  then,  in  the  case  in  hand,  that 
Hume  paid  the  premiums  out  of  his  own  money, 
when  insolvent,  yet,  as  Mrs.  Hume  and  the 
children  survived  him,  and  the  contracts  cov- 
ered their  insurable  interest,  it  is  difficult  to  see 
upon  what  ground  the  creditors,  or  the  admin- 
istrators as  representing  them,  can  take  away 
from  these  dependent  ones  that  which  was  ex- 
pressly secured  to  them  in  the  event  of  the 
death  of  their  natural  supporter.  The  interest 
insured  was  neither  the  debtors  nor  his  credit- 
ors. The  contracts  were  not  payable  to  the 
debtor,  or  his  representatives,  or  his  creditors. 
No  fraud  on  the  part  of  the  wife,  or  the  chil- 
dren, or  the  insurance  company,  is  pretended. 
In  no  sense  was  there  any  gift  or  transfer  of  the 
debtor's  property,  unless  the  amounts  paid  as 
premiums  are  to  be  held  to  constitute  such  gift  or 
transfer.  This  seems  to  have  been  the  view  of  the 
Court  below,  for  the  decree  awarded  to  the  com- 
plainants the  premiums  paid  to  the  Virginia 
company  from  1874  to  1881,  inclusive,  and  to  the 
other  companies  from  the  date  of  the  respective 
policies,  amounting^  with  interest,  to  January  4, 
1883,  to  the  sum  of^,696.10,  which  sum  was  di- 
rected to  be  paid  to  Hume's  administrators  out 
of  the  money  which  had  been  paid  into  Court 
by  the  Maryland  and  Connecticut  Mutual  Com- 
panies. 

But,  even  though  Hume  paid  this  money  out 
of  his  own  fhnds  when  insolvent,  and  if  such 
payment  were  within  the  Statute  of  Elizabeth, 
this  would  not  give  the  creditors  any  interest 
in  the  proceeds  of  the  policies,  which  belonged 
to  the  beneflciaries  for  the  reasons  already 
stated. 

Were  the  creditors,  then,  entitled  to  recover 
the  premiums? 

These  premiums  were  paid  by  Hume  to  the 
insurance  companies,  and  to  recover  from  them 
would  require  proof  that  the  latter  participated 
in  the  alleged  fraudulent  intent,  which  is  not 
claimed.  Cases  might  be  imagined  of  the  pay- 
ment of  large  premiums,  out  of  all  reasonable 
proportion  to  the  known  or  reputed  financial 
condition  of  the  person  paying,  and  under  cir- 
cumstances of  grave  suspicion,  which  might  jus- 
tify the  inference  of  fraud  on  creditors  in  the 
withdrawal  of  such  an  amount  from  the  debt- 
or's resources;  but  no  element  of  that  sort  exists 
here. 

The  premiums  form  no  part  of  the  proceeds 
of  the  policies,  and  cannot  be  deducted  there- 
from on  that  g^und. 

Mrs.  Hume  is  not  shown  to  have  known  of 
or  suspected  her  husband's  insolvency,  and  if 
the  payments  were  made  at  her  instance,  or 
with  her  knowledge  and  assent,  or  if,  without 
her  knowledge,  she  afterwards  ratified  the  act^ 
and  clamed  the  benefit,  as  she  might  rifi^tfVillv 
do  (Thompson  va,  Amer.  Ins.  Co.,  46  N.  Y.,  676), 
and  as  she  does  (and  the  same  remarks  apply  to 
the  children)  then  has  she   thereby  received 
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money  which  ex  wquo  et  bono  she  ought  to  re- 
turn to  her  husband's  creditor's,  and  can  the 
decree  against  her  be  sustained  on  that  ground  ? 

If  in  some  cast's  payments  of  premiums  might 
be  treated  as  gifts  inhibited  by  the  statute  of 
Elizabeth,  can  they  be  so  treated  here? 

It  is  assumed  by  complainants  that  the  money 
paid  was  derived  from  Ilume  himself,  and  it  is 
therefore  argued  that  to  that  extent  his  means 
for  payment  of  debts  were  impaired.  That  the 
payments  contributed  in  any  appreciable  way  to 
Hume's  insolvency,  is  not  contended.  So  far 
as  premiums  were  paid  in  18H0  and  l-^Hl  Uhe 
payment*  prior  to  those  years  having  been  the 
annual  sum  of  $196.18  on  the  Virginia  policy  \ 
we  are  satisfied  fVom  the  evidence  that  Hume 
received  from  Mrs.  Pickrell,  his  wife's  mother, 
for  the  benefit  of  Mrs.  Hume  and  her  family, 
an  amount  of  money  largely  in  excess  of  these 
payments,  after  deducting  what  was  returned 
to  Mrs.  Pickrell,  and  that  in  paying  the  pre- 
miums upon  procuring  the  policies  in  the  Mar>'- 
land  and  the  Connecticut  Mutual,  Hume  was 
appropriatitig  to  that  purpose  a  part  of  the 
money  which  he  considered  he  thus  held  in 
trust,  and  we  think  that,  as  between  Hume's 
creditor's  and  Mrs.  Hume,  the  money  placed  in 
Hume's  hands  for  his  wife's  benefit  is,  under 
the  evidence,  equitably  as  much  to  be  accounted 
for  to  her  by  Hume,  and  so  by  them,  as  is  the 
money  paid  on  her  account  to  be  accounted  for 
by  her  to  him  or  them. 

We  do  not,  however,  dwell  particularly  upon 
this,  nor  pause  to  discuss  the  bearingof  the  laws 
of  the  States  of  the  insurance  companies  upon 
this  matter  of  the  payment  of  premiums  by  the 
debtor  himself,  so  far  as  they  may  differ  from 
the  rule  which  may  prevail  in  the  District  of 
Columbia,  in  the  absence  of  specific  statutory 
enactment  upon  that  subject,  because  we  prefer 
to  place  our  decision  upon  broader  grounds. 

in  all  purely  voluntary  conveyances  it  is  the 
fraudulent  intent  of  the  donor  which  vitiates. 
If  actually  insolvent,  he  is  held  to  knowledge  of 
his  condition;  and  if  the  necessary  consequence 
of  his  act  is  to  hinder,  delay  or  defraud  his  cred- 
itors, within  the  statute,  the  presumption  of  the 
fraudulent  intent  is  irrebuttable  and  conclusive, 
and  inquiry  into  his  motives  is  inadmissible. 

But  the  circumstances  of  each  particular  cas? 
should  be  considered,  as  in  Partridge  vs,  Gopp. 
1  Eden,  163;  S.  C,  Ambl.,  '•OG,  where  the  Lord 
Keeper,  while  holding  that  debts  must  be  paid 
before  gifts  are  made,  and  debtors  must  be  just 
before  they  are  generous,  admitted  that  "the 
fraudulent  intent  might  be  collected  from  the 
magnitude  and  value  of  the  gift." 

Where  fraud  is  to  be  imputed,  or  the  imputa- 
tion of  fraud  repelled,  by  an  examination  into 
the  circumstances  under  which  a  gift  is  made  to 
those  towards  whom  the  donor  is  under  natural 
obligation,  the  test  is  said,  in  Kiflf  va,  Hanna,  2 
Bland,  33,  to  be  the  pecuniary  ability  of  the 
donor  at  that  time  to  withdraw  the  amount  of 
the  donation  from  his  estate  without  the  least 
hazard  to  his  creditors^  or  in  any  material  de- 
gree lessening  their  then  prospects  of  payment; 
and  in  considering  the  sufficiency  of  the  debtor's 
property  for  the  payment  of  debts,  the  probable, 
immediate,  unavoidable  and  reasonable  demands 
for  the  support  of  the  family  of  the  donor  should 
be  taken  into  the  account  and  deducted,  having 


in  mind  also  the  nature  of  his  business  and  his 
necessary  expenses.  Emerson  vs,  Bemis,  69 
111^  641. 

This  argument  in  the  interest  of  creditors 
concedes  that  the  debtor  may  rightfully  pre- 
serve his  family  from  suffering  and  want  It 
seems  to  us  that  the  same  public  policy  which 
justifies  this,  and  recognizes  the  support  of  wife 
and  children  as  a  positive  obligation  in  law  as 
well  as  morals,  should  be  extended  to  protect 
them  from  destitution  after  the  debtor's  death, 
by  permitting  him,  not  to  accumulate  a  ftind  as 
a  permanent  provision,  but  to  devote  a  mod- 
erate portion  of  his  earnings  to  keep  on  foot 
a  security  for  support  already,  of  which  could 
thereby  be,  lawfully  obtained,  at  least  to  the 
extent  of  requiring  that,  under  such  circum- 
stances, the  fraudulent  intent  of  both  parties  to 
the  transaction  should  be  made  out. 

And  inasmuch  as  there  is  no  evidence  from 
which  such  intent  on  the  part  of  Mrs.  Hume  or 
the  insurance  companies  could  be  inferred,  in 
our  judgment  none  of  these  premiums  can  be 
recovered. 

The  decree  is  affirmed,  except  so  far  as  it  di- 
rects the  payment  to  the  administrators  of  the 
premiums  in  question  and  interest,  and,  as  to 
that,  is  reversed,  and  the  cause  remanded  to 
the  Court  be  ow,  with  directions  to  proceed  in 
conformity  with  this  opinion. 

Ordered  accordingly. 

Supreme  Court  of  tbe  District  of  Colombia* 

GENERAL  TERM. 
Reportbd  bt  Franklin  H.  Mackrt. 

THE  UNITED  STATES  ex  rel  ANTHONY 

POLLOK 

vs, 

BENTON  J.  HALL,   Commissioner  of  PaUnts, 

No.  29,068.    At  Law. 

Decided  November  12,  1888. 
The  Chief  Jujticb,  Justice)  Cox  and  Merrick  siUing. 

1,  Whenever  a  reaiK>nable  suggestion  of  iU  necessity  for  the 
purposes  of  evidence  fs  made  by  the  person  requesting  it 
the  CommUwioner  of  Patents  cannot  lawfully  refoae  to 
furnish  a  certified  copy  of  an  abandoned  or  reijected 
application  for  a  patent;  the  right  to  be  Aimisbed  such  a 
copy  is  given  to  the  public  by  statute,  and  tbe  reAisal 
thereof  entitles  the  applicant  to  the  writ  of  mandamus 
against  the  Comraissloner  to  compel  a  compliance  with 
such  request. 

2.  An  attorney  at  law  who  has  requested  such  a  copy  in  be- 
half of  his  client  and  been  refVised  has  such  an  interest  in 
the  subject-matter  as  entitles  him  to  commence  proceed- 
ings in  his  own  name  as  relator  for  the  writ  of  mandanuu. 

Petition  for  mandamus  against  tbe  Commis- 
sioner of  Patents. 

Phillip  Mauro,  for  relator. 
L,  A.  Palmer,  for  the  Commissioner. 
Mr,  Justice  Merrick  delivered  the  opinion 
of  the  Court : 

The  Court  has  had  under  consideration  the  ap- 
plication of  Anthony  Pollok  for  a  writ  of  man- 
damiis  against  the  Commissioner  of  Patents  to 
compel  him  to  give  a  certified  copy  of  a  certain 
abandoned  application  for  a  patent  remaining 
on  file  in  the  archives  of  that  oflSce. 
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In  response  to  that  application,  the  Commis- 
sioner sets  up  that,  while  he  considers  that  the 
relator  is  an  attorney  in  the  regular  practice  of 
his  profession  before  the  Patent  Office,  and  that 
he  is  also  in  point  of  fact  the  attorney  employed 
by  the  party  in  whose  behalf  he  makes  the  ap- 
plication for  the  copy  in  question,  he  has  no 
right  to  it. 

First.  Because  he  is  not  the  party  having  the 
legal  title  to  the  subject-matter. 

Second.  That  it  does  not  appear  that  the  pa- 
per is  really  requisilu  for  the  purposes  of  evi- 
dence in  the  alleged  cause  ;  and 

Third.  That  under  Rule  179  of  the  Patent  Of- 
fice the  Commissioner  of  Patents  has  a  d  scie- 
tion  to  grant  or  withhold  inform  ition  in  that 
class  of  cases  at  his  pleasure,  or  at  his  discre- 
tion— the  terms  as  used,  seem  to  bo  convertible. 

In  order  to  ascertain  if  there  were  just  founda- 
tion for  the  refusal  of  the  Commissioner  of 
Patents,  as  well  as  to  understand  the  scope 
of  that  refusal,  it  is  proper  for  a  mo- 
ment to  advert  to  first  principles.  For  what 
was  the  Patent  Office  established?  What 
was  the  design  of  its  institution?  And  what 
rights  does  it  protect?  We  know  that  at  com- 
mon law  there  was  no  such  thing  as  a  monopoly 
in  an  invention,  or  a  monopoly  in  the  use  of 
knowledge  which  the  party  possessing  it  had 
once  communicated  in  any  manner  to  his  fellow 
beings;  that  the  revelations  of  thought  and  in- 
tellect are  common  property,  and  there  is  no 
monopoly  or  exclusive  right  in  such  things,  ex- 
cept so  far  as  they  have  been  conferred  by  posi- 
tive law ;  and  positive  law  has  never  gone  any 
farther  to  confer  exclusive  property  in  such 
things  than  for  purposes  of  encouragement  of 
science,  and  the  development  and  advancement 
of  art.  That  it  may  not  be  supposed  that  the 
court  is  for  the  first  time  announcing  this  as  a 
general  principle  of  the  common  law,  though  it 
IS  familiar  to  all  lawyers,  we  refer  to  the  Ian- 1 
guage  of  the  Supreme  Court  in  the  case  of  Gay- ! 
ler  V8.  Wilder,  10  Howard,  495,  and  read  a  cer- 1 
tain  passage  from  that  opinion :  ' 

**Kow,  the  monopoly  granted  to  the  patentee  | 
is  for  one  entire  thing;  it  is  the  exclusive  ri^ht ' 
of  making,  using  and  vending  to  others  to  be  j 
used,  the  improvement  he  has  invented  and  for  ! 
which  the  patent  is  granted.    The  monopoly  j 
did  not  exist  at  common  law,  and  the  rights,  I 
therefore,  which  may  be  exercised  under  it  can- 1 
not  be  regulated  by  the  rules  of  the  common 
law.    It  is  created  by  the  Act  of  Congress,  and 
no  rights  can  be  acquired  in  it  unless  authorized 
by  statute  and  in  the  manner  the  statute  pre- 
scribes." 

The  authority  for  legislation  on  the  subject  is 
found  in  that  clause  of  the  Constitution  which 
says  "The  Congress  shall  have  power  to  pro- 
mote the  progress  of  science  and  the  useful  arts 
by  securing  for  limited  times  to  authors  and  in- 
ventors the  exclusive  right  to  their  respective 
writings  and  discoveries." 

Here  we  find  the  entire  scope  of  the  right  of 
exclusiveness,  and  as  involved  in  the  right  of 
exclusiveness  the  entire  scope  of  the  right  of 
secrecy.  In  pursuance  of  the  above  delegation 
of  power,  Congress  has  established  the  Patent 
Office,  and  has  established  certain  rules  and 
regulations  with  respect  to  it,  and  amount 
those  rules  the  only  rule  of  secrecy  is  that  which 


is  made  in  aid  of  the  inventor,  who  has  not  yet 
perfected  his  design,  and  which  enables  him  to 
present  an  application  to  the  proper  authorities 
to  secure  his  invention,  and  while  he  is  using  all 
diligence  to  confer  upon  the  public  the  knowl- 
edge that  he  possesses,  it  gives  him  further 
opportunities  to  perfect  his  invention  before  he 
makes  an  application  for  a  definitive  patent. 
That  limitation  of  the  authority  of  publicity, 
that  single  grant  of  secrecy,  is  to  be  found  in 
section  4,902  of  the  Revised  Statutes,  in  these 
words: 

**Any  citizen  of  tho  United  States  who  makes 
any  new  invention  or  discovery  and  desires  fur- 
ther time  to  mature  the  same,  may;  on  payment 
of  the  fees  required  by  law,  file  in  the  Patent 
Office  a  caveat  setting  forth  the  design  thereof 
and  of  its  distinguishing  characteristics,  and 
praying  protection  of  his  right  until  he  shall 
have  matured  his  invention.  Such  caveat  shall 
be  filed  in  the  confidential  archives  of  the  Office 
and  preserved  in  secrecy  and  shall  be  operative 
for  the  term  of  one  year  from  the  filing  thereof; 
and  if  application  is  made  within  I  he  year  by  any 
other  person  for  a  patent  with  which  said  caveat 
would,  in  any  manner,  interfere,  the  Commis- 
sioner shall  deposit  the  description,  specifica- 
tion, drawings  and  model  of  such  application  in 
like  manner  in  the  confidential  archives  of  the 
office  and  give  notice  thereof,  &c." 

That  is  tlie  only  qualification  in  regard  to  pub- 
licity which  runa  through  the  entire  patent  law, 
because  you  will  find,  not  only  from  the  general 
principles  that  have  been  spoken  of,  but  also 
from  the  provisions  of  various  sections  of  the 
patent  law,  that  there  is  an  obligation  on  the 
part  of  the  officers  of  the  Patent  Office  to  make 
known,  and  to  disseminate  before  the  public  the 
knowledge  of  all  inventions.  They  are  required 
by  divers  sections  to  publish  from  time  to  time 
and  have  printed  and  that,  too  —  under  se-al 
so  that  they  may  be  evidence  in  Courts  of  jus- 
tice—volume.-^  containing  the  specifications,  de- 
scriptions and  drawings  of  all  patents  that  have 
been  issued  under  the  authority  of  the  United 
States.     (See  section.^  490,  491,  R.  S.  U.  S.) 

Besides  being  required  to  make  these  public 
communications  of  knowledge  for  the  benefit  of 
mankind,  to  promote  the  progress  of  science 
and  the  useful  arts,  there  is  a  section,  493,  which 
makes  it  incumbent  upon  the  Commissioner  of 
Patents  to  give  specific  information,  by  uncer- 
tified copies,  which  goes  on  to  say:* 

"The  price  to  be  paid  for  uncertified  printed 
copies  of  specifications  and  drawings  of  patents 
shall  be  determined  by  the  Commissioner  of 
Patents,  within  the  limits  of  ten  cents  as  the 
minimum  and  fifty  cents  as  themaximum  price." 

So  that  by  this  ??ection  of  the  law  it  is  the  right 
of  any  and  every  man  to  obtain  an  uncertified 
copy  of  specifications  and  drawings  on  file  in  the 
Patent  Office  at  the  minimum  price  to  be  fixed 
by  law. 

Besides  that,  and  besides  the  general  provision 
in  regard  to  published  copies  of  the  proceedings 
in  the  Patent  Office  under  seal,  there  is  another 
provision  in  section  892  for  certified  copies  in 
particular  classes  of  cases: 

"Written  or  printed  copies  of  any  records, 
books,  papers  or  drawing^  belonging  to  the 
Patent  Office,  and  of  letters  patent,  authenti- 
cated by  the  seal  and  certifled  by  the  Commis- 
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sioner  or  Acting  Commissioner  thereof,  shall  be 
evidence  in  all  cases  wherein  the  originals  could 
be  evidence;  and  any  person  making  application 
therefor  and  paying  the  fee  required  by  law 
shall  have  certified  copies  thereof" 

Now,  the  Commissioner  of  Patenta.  in  his  re- 
sponse to  the  present  application  of  the  relator, 
seeks  to  withdraw  this  case  from  the  ordinary 
requirements  of  publicity  and  bring  it  within 
the  special  requirements  of  secrecy  under  sec- 
tion 4891,  which  is  in  these  words: 
.  '*A11  applications  for  patents  shall  be  com- 
pleted and  prepared  for  examination  within 
two  years  after  the  filing  of  the  application,  and 
in  default  thereof,  or  upon  failure  of  the  appli- 
cant to  prosecute  the  same  within  two  years 
after  any  action  therein,  of  which  notice  shall 
have  been  given  to  the  applicant,  they  shall  be 
regarded  as  abandoned  by  the  parties  thereto, 
unless  it  be  shown  to  the  satisfaction  of  the 
Commissioner  of  Patents  that  such  delay  was 
unavoidable." 

In  connection  with  that  clause  of  the  statute 
they  have  promulgated  a  rule  in  the  Patent 
Office,  Rule  179,  which  is  as  follows: 

**  Copies  of  the  files  of  rejected  and  abandoned 
applications  may  be  Airnished  when  ordered  by 
the  Commissioner.  The  requests  for  such  copies 
must  be  presented  In  the  form  of  a  petition  prop- 
erly verified  as  to  all  matters  not  appearing  of 
record  in  the  Patent  Office." 

It  is  upon  the  construction  of  that  rule,  as 
compared  with  the  clause  of  the  statute  that  I 
have  read,  that  the  Commissioner  seeks  to  main- 
tain that  ne  has  a  discretionary  power  to  grant 
or  refuse  an  application.  Why?  Is  there  any- 
thing in  the  law  which  I  have  read  about  the 
duration  of  time  when  an  application  may  re- 
main without  abandonment  that  justifies  the 
supposition  that  the  right  of  secrecy  shall  at- 
tach to  an  application  of  that  sort  after  it  has 
lain  in  the  Office  during  all  the  period  provided 
by  law?  The  statute  expressly  says  that  after 
it  has  lain  in  the  Office  the  period  provided  by 
law  (viz..  two  years)  as  an  un perfected  applica- 
tion, it  snail  be  considered  as  abandoned  unless 
there  be  good  cause  of  delay  shown,  which  is 
not  in  this  case. 

What   is   abandonment?    The   definition   is 

given  in  the  case  which  I  have  already  quoted 
y  one  of  the  judges  in  part  of  one  of  the  opin- 
ions there,  that  abandonment  is  a  deduction  to 
the  public— that  is  to  say,  that  the  party  has 
withdrawn  himself  from  the  claim  of  monopoly 
and  exclusive  use  which  he  might  have  had  for 
his  invention,  and  notwithstanding  whatever  it 
may  be  worth,  it  thenceforth  belongs  to  the 
public    It  is  abandoned  to  the  public 

Now,  when  a  thine  has*  been* dedicated  to  the 
use  of  the  public,  tasen  out  of  the  special  pro- 
visions contemplated  in  the  monopoly  in  favor 
of  an  individual  in  derogation  of  the  principles 
of  the  common  law,  the  question  arises,  can  the 
Commissioner  of  Patents  assume  a  discretionary 
power  to  keep  that  in  secret  which  belongs  to 
the  public,  that  which  the  inventor  thought  out. 
under  the  revelation  of  the  Divine  mind,  and 
which  has  been  consecrated  to  the  use  of  man- 
kind? It  cannot  be.  And  while  the  Commis- 
sioner of  Patents  has  the  right  to  make  all  just 
rules  and  regulations  for  the  administration  of 
his  office,  he  nas  no  right  to  make  a  rule  which 


derogates  from  common  right  and  deprives 
mankind  of  that  which  belongs  to  it  as  common 
property. 

Then,  according  to  the  construction  which 
has  been  indicated  as  fiowinfi^  from  these  stat- 
utes, an  application  once  made  and  filed  in  the 
Patent  Office,  belongs  to  the  whole  public,  and, 
according  to  the  scheme  of  the  patent  law,  every 
thing  placed  in  the  Patent  Office  (completed  or 
incompleted)  belongs  to  the  public,  subject  to 
the  (qualification  of  the  individual  rights  of  the 
applicant  and  patentee.  Then  has  not  every 
man  a  right  in  common  to  the  benefit  of  that 
knowledge  which  is  thus  dedicated  to  the  pub- 
lic? 

It  was  urged  in  the  argument  that  the  Com- 
missioner had  a  right  to  hold  abandoned  appli- 
cations as  part  of  the  secret  and  confidential 
archives  by  reason  of  a  decision  of  the  Supreme 
Court  in  Brown  va.  Guild,  23  Wallace,  p.  181. 
All  that  the  Supreme  Court  decided  in  that  case 
as  to  abandoned  applications  was  that  an  aban- 
doned application  stood  upon  the  same  level 
with  an  abandoned  experiment,  and  did  not 
constitute  a  bar  within  the  terms  of  the  patent 
law  to  the  grant  of  a  patent  to  a  subsequent  dis- 
coverer. They  say  in  that  case  that  '*a  mere 
application  for  a  patent  is  not  mentioned  (in 
the  statutes)  as  a  bar.  Ic  can  only  have  a  bear- 
ing on  the  question  of  prior  invention  or  dis- 
covery. If  upon  the  whole  of  the  evidence  it 
appears  that  the  alleged  prior  invention  or  dis- 
covery was  only  an  experiment  and  was  never 
perfected,  or  brought  into  actual  use,  but  was 
abandoned  and  never  revived  by  the  alleged 
inventor,  the  were  fact  of  having  unsuccessfully 
applied  for  a  patent  therefor  can  not  take  the 
case  out  of  the  category  of  unsuccessful  experi- 
ments." But  there  is  nothing  in  that  decision 
which  detracts  from  the  right  of  the  public  to 
the  knowledge  which  the  applicant  has  by  his 
abandonment  placed  at  the  disposal  of  the  pub- 
lic. On  the  contrary,  the  Court  recognizes  dis- 
tinctly that  such  application  ma^  have  a  bear- 
ing upon  the  question  of  prior  invention.  If^ 
then,  it  be  in  the  opinion  of  the  Supreme  Court 
a  proper  element  or  evidence  when  the  questiou 
or  prior  invention  or  discovery  arises,  it  must 
follow  that  the  Commissioner  of  Patents  cannot 
withhold  the  necessary  information  to  be  de- 
rived from  the  record  of  such  application  when- 
ever it  may  reasonably  be  demanded  for  the 
purposes  of  evidence,  as  in  the  controversy  now 
before  us. 

The  only  question  that  remains  is  whether  an 
applicant  for  information  thus  withheld  is  enti- 
tled to  the  compulsory  process  of  a  court  of  jus- 
tice to  require  the  disclosure  of  that  knowledge 
and  possession  of  the  proper  evidences  of  timt 
knowledge. 

The  writ  of  mandamus^  being  a  prerogative 
writ,  as  it  is  called — one  not  to  be  granted  upon 
light  considerations — ^is  yet  a  writ  which  belongs 
to  every  citizen  where  the  law  gives  him  no 
other  remedy,  and  where  it  appears  that  he  has 
a  right  which  has  been  obstructed.  To  put  a 
fkmuiar  case,  before  going  on  with  the  one 
under  coi^ideration,  suppose  an  attorney  at 
law,  in  the  progress  of  his  professional  business 
and  avocation,  nath  occasion  to  go  to  the  office 
of  the  Recorder  of  Deeds  for  the  purpose  of  in- 
vestigating a  title,  or  of  gaining  Knowledge  in 
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respect  to  a  title  there  of  record,  and  the  Re- 
corder of  Deeds  refUses  him  permission  to  ex- 
amine the  records.  Is  it  not  clear  that  he  is  enti- 
tled to  the  benefit  of  the  writ  of  mandamtLa  for 
that  purpose  ?  Is  not  the  right  of  the  client,  and 
is  not  also  the  right  of  the  attorney  at  law  em- 
ployed by  the  client  in  the  ordinary  pursuit  of 
his  profession,  violated  so  as  to  give  him  a  sub- 
stantial position  in  a  court  of  justice  to  demand 
redress  for  the  wrong  which  has  been  com- 
mitted upon  him? 

Now,  how  does  that  case  differ  in  substance 
from  the  application  which  has  been  made  in 
this  particular  case?  The  relator  sets  forth  that 
he  is  an  attorney  at  law  in  the  pursuit  of  his 
profession ;  that  he  has  constant  occasion  to  in- 
spect and  examine  the  records  which  are  on  file 
within  the  office  of  the  Commissioner  of  Patents: 
that  in  this  particular  case  he  has  been  delegated 
by  his  client  to  obtain  information  in  this  par- 
ticular case  requisite  for  the  purpose  of  a  suit 
now  pending  between  his  client  and  the  party 
interested  or  supposed  to  be  interested  in  this 
application  in  the  courts  of  France.  Is  it  neces- 
sary under  such  circumstances  that  the  client 
himself  should  apply  for  the  writ  of  mandamus? 
It  was  argued  here  that  no  one  except  the  per- 
son that  had  title  to  the  property  could  make  an 
application  for  a  mandamiLs,  that  an  attorney, 
as  such,  could  not  make  the  application  for  the 
writ.  But  the  rights  that  have  been  spoken  of 
which  appertain  to  the  attorney,  qua  attorney, 
and  appertain  to  him  individually,  irrespective 
of  any  body  else,  show  that  he  has  a  property  of 
a  sort  in  this  case  which  a  court  of  justice  will 
protect,  and  that  it  is  very  different  from  the 
case  which  was  relied  upon  in  argument,  where 
an  attorney  seeks  a  mandamus  to  compel  an 
officer  to  issue  a  patent  to  a  party  for  some  sub- 
ject-matter in  which  the  party  alone  is  interested. 
The  attorney  has  no  interest  in  the  title  to  the 
property,  and  therefore  cannot  in  the  case  sup- 
posed apply  for  and  compel  the  issue  of  the 
mandamuSy  because  he  has  no  specific  interest 
in  the  subject  of  the  title.  But  m  this  case  the 
attorney  has  specific  interest,  not  in  any  dis- 
tinctive title,  but  in  a  matter  of  property  com- 
mon to  himself  and  all  mankind,  and  in  regard 
to  which  he  ha§  aUio,  to  a  certain  extent,  what 
may  be  called  a  peculiar  special  property ;  the 
interest  devolved  upon  him  by  his  avocation  of 
attorney  in  the  proper  prosecution  of  his  pro- 
fessional rights  and  professional  duties. 

It  seems,  therefore,  that  the  objection  which  is 
made  by  the  Commissioner  of  Patents,  upon  the 
g^und  that  the  relator  is  not  a  party  in  interest 
having  title  to  the  property,  does  not  avail  when 
we  consider  the  character  and  object  of  the  ap- 
plication. 

Th  e  Commissioner  makes  another  objection, 
which  is,  that  it  does  not  appear  to  his  satisfac- 
tion that  the  purpose  for  which  it  is  wanted,  (vi^ 
to  be  used  in  evidence  in  a  case)  is  substantial 
because  he  does  not  see  how  the  matter  is  to  be- 
come evidence. 

Now,  the  Court  is  of  opinion  that  he  Is  not 
placed  in  his  position  for  any  such  purpose,  and 
that  it  is  sufficient  that  a  reasonable  suggestion 
of  necessity  for  the  use  of  a  document  for  evi- 
dence be  made,  in  order  to  set  in  motion  his  duty 
to  fiimish  the  copy.  He  is  not  there  to  sit  as  a 
judge  in  the  controverted  cause.    If  the  sugges- 


tion be  made  by  a  reasonable  person  and  under 
reasonable  conditions,  that  suggestion  should  be 
conclusive  upon  him  so  far  as  the  efficacy  of  the 
paper  for  the  purposes  of  evidence  is  to  be  an 
element  in  the  application,  for  a  copy  for  the 
purposes  of  evidence,  under  the  clause  of  the 
statute  which  has  been  read. 

But  in  this  case  it  should  have  been  evident 
to  the  Commissioner  of  Patents,  that  it  was  his 
manifest  duty  to  give  the  copy,  for  two  reasons: 
It  appears  upon  the  face  of  the  application,  not 
only  that  it  is  wanted  for  the  purposes  of  evi- 
dence, but  that  in  point  of  fact,  properly  con- 
sidered, the  paper  which  is  in  question  and 
which  he  denies  access  to,  belongs  to  the  public 
and  is  properly  part  and  parcel  of  the  patent 
with  reference  to  the  litigation  about  which  the 
document  has  been  wanted  for  purposes  of  evi- 
dence, for  the  reason  that  that  rejected  applica- 
tion and  the  descriptionsof  the  matter  contained 
in  that  rejected  applicatioa,  are  made  by  refer- 
ence part  of  the  very  specification  of  the  patent 
in  question;  and,  therefore,  it  was  his  duty,  in- 
dependent of  the  general  requirement  of  f\ir- 
nishing  a  copy  for  the  purposes  of  evidence,  to 
have  given  that  copy  as  part  and  parcel  of  the 
published  patents  and  published  specifications 
of  the  patent  in  question.  Being  incorporated 
into  it  by  reference,  it  is  in  contemplation  of 
law  part  and  parcel  of  the  specification  of  the 
patent,  which  patent,  with  its  specifications, 
by  the  general  provisions  of  law  it  is  in- 
cumbent upon  the  Commissioner  of  Patents  to 
gublish  to  the  world  in  the  various  modes  which 
ave  been  indicated,  under  the  rules  of  the  Pat- 
ent Office  which  have  been  read.  It  will  appear 
in  'the  75th  paragraph  of  the  specifications  of 
Patent  No.  279,717,  which  is  the  patent  of  the 
party  in  question,  that  he  does  incorporate  this 
rejected  application  in  these  words: 

"  While  the  sides  of  the  counter  stiffeners  will 
be  pressed  inward  by  the  action  of  the  mold  J, 
to  form  what  I  term  a  'reshaped  unflanffed 
counter,'  substantially  as  shown  and  deBcriSed 
by  me  in  another  application  of  even  date  here- 
with." 

Which  application  "of  even  date  h  ^  ewith" 
is  the  rejected  application  which  he  now  refuses 
to  permit  anybody  to  have  access  to.  Of  course, 
any  lawyer,  reading  that  specification  and  see- 
ing that  it  referred  to  the  rejected  application 
for  the  purpose  of  part  of  its  description^  and  as 
a  more  full  and  complete  identification  of  its 
subject-matter,  and  of  the  manner  in  which  the 
subject-matter  acts,  will  see  that  that  rejected 
application  is  by  contemplation  of  law  a  parcel 
of  the  specification,  ana,  therefore,  that  the 
whole  public  is  entitled  to  have  what  is  in  that 
rejected  application  in  order  to  comprehend  the 
nature  of  tne  specification  in  the  patent  which 
has  been  published;  but  the  Commissioner  of 
Patents  (or,  rather,  we  should  say,  in  justifica- 
tion of  the  Commissioner  of  Patents  personally, 
some  subordinate  in  his  office,  because  he  has  so 
many  large  duties  that  all  these  things  have  to 
be  confided  to  subordinates,  and,  consequently, 
although  the  return  is  under  his  name  it  is 
probably  at  second  hand),  notwithstanding  the 
quotations  that  have  been  made,  in  his  return 
undertakes  to  justifies  his  refiisal  by  a  part  of 
his  return  in  which  he  says  that  he  had  referred 
the  application  to  a  subordinate,  with  this  re- 
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suit :  that  his  refiisal  to  order  such  copy  to  be 
furnished  to  the  relator  was  in  the  following 
words: 

**  Examiner:  Please  report  below,  without  de- 
lay, whether  the  abandoned  application  referred 
to  in  the  letter  attached  contains  any  invention 
or  matter  not  covered  by  patent  No.  279,717. 
(Signed)  Bexton  J.  Hall." 

Respectfully  returned  with  remark  that  upon 
careful  examination  I  am  unable  to  find  any 
legitimate  connection  between  the  patent  No. 
279,717  and  the  abandoned  application  referred 
to.  The  patent  covers  a  machine  for  the  manu- 
facture of  counter-Btiflfeners,  without  reference 
to  the  special  configuration.  The  abandoned 
application  describes  as  the  alleged  invention  a 
counter-stiflFener  of  definite  construction,  and 
incidentally  states  that  it  may  be  made  by 
a  method  claimed  in  the  patent,  and  may  also 
be  made  by  other  methods.  The  patent  and 
abandoned  application  stand  clearly  inde- 
pendent of  each  other. 

(Signed)  J.  P.  Chapman, 

Examiner  Div,  11. 

And  then  follows  the  rest  of  the  communica- , 
tion:  I 

"The  within  request  is  denied  for  the  reason  ; 
that  the  showing   is  insufiicient  wherein  the  i 
abandoned  application  is  material  and  important , 
as  evidence,  and  for  the  further  reason  that  the 
Commissioner  is  advised  by  the  Examiner  that 
there  is  no  legitimate  connection  between  the 
patent  No.  279,717  and  the  abandoned  applica- , 
tion  referred  to.  | 

"(Signed)  Benton  J.  Hall, 

"  CommissionerJ^ 

It  seems,  then,  to  have  been  on  the  above  mis- 
taken considerations  that  the  Commissioner  re- 
fused the  application  of  the  relator. 

Without  going  any  farther  into  the  matter,  it 
must  be  apparent,  from  the  review  that  has  been 
given,  that  the  Commissioner  is  without  legal 
ground  of  objection  to  the  demand  which  has 
been  made  by  the  relator  in  the  particular  case, 
not  only  the  general  considerations  referred  to, 
but  for  the  special  reason  deduced  from  the 
fdentity  of  the  document  iti*elf,  as  one  of  the 
documents  belonging  to  the  public  as  parcel  of 
patent  and  specification  No.  279,717,  and  that 
the  Commissioner  should  not  have  denied  the 
application.  And  if  tiie  Commissioner  had  fol- 
lowed up  the  rules  of  his  Office,  to  which  he  re- 
fera,  witn  a  just  appreciation  of  the  relation  be- 
tween those  two  documents,  the  one  to  the 
other,  he  would  have  been  enabled  to  escape 
from  the  error  into  which  he  was  led  by  inad- 
vertence in  this  particular  instance.  Amongst 
other  things  in  his  return,  he  relies  upon  Rule 
15,  which  is  in  these  words: 

"Caveats  and  pending  applications  are  pre- 
served in  secrecy.    No  information  will  be  given, 
without  authority,  respecting  the  filing  by  any  : 
particular  person  of  a  caveat  or  of  an  applica- 1 
tion  for  a  patent  or  for  the  re-issue  of  a  patent,  ; 
the  pendency  of  any  particular  case  before  the 
office,  or  the  subject-matter  of  any  particular 
application,  unless  it  shall  be  necessary  to  the  | 
proper  conduct  of  business  before  the  office,  as  : 
provided  by  rules  97,  103  and  108." 

Now,  if  he  had  been  enlightened  as  to  the  true  I 


nature  of  this  application  and  the  inter-depen- 
dence between  these  two  documents,  he  would 
have  found  the  folio  wine  in  the  very  next  rule: 

"16.  After  a  patent  has  issued,  the  model, 
specification,  drawings,  and  all  documents  relat- 
ing to  the  case  are  subject  to  general  inspection, 
and  copies,  except  of  the  model,  will  be  furnished 
at  the  rates  specified  in  rule  218." 

There  was,  therefore,  hig  own  rule  16,  which 
shows  that  it  was  imperative  upon  him,  und^r 
circumstances  such  as  have  been  indicated,  ap- 
pertaining to  this  particular  document  and  its 
relation  to  an  existing  patent,  to  have  granted 
the  application  which  he  has  refused.  All  this 
was.  doubtless,  from  inadvertence  upon  the  part 
of  the  Commissioner  of  Patents,  and  it  is  only 
justice  to  the  Commissioner  that  the  Court 
should  say  that  he  is  not  personally  to  have  im- 
puted to  him  any  fault  or  misconduct,  although, 
of  course,  he  is  held  legally  responsible  for  the 
I  acts  of  his  subordinates.  For  these  reasons,  with- 
out enlarging  further  upon  the  matter,  the  Court 
is  of  the  opinion  that  the  relator  is  entitled  to 
the  writ  prayed  for. 

•  ^•^  • 

The  owner  of  a  lot  abutting  on  a  public  street 
in  a  city  has,  as  appurtenant  to  the  lot,  and  in- 
dependent of  the  ownership  of  the  fee  of  the 
street,  an  easement  in  the  street  to  the  fUfi 
width  thereof,  in  front  of  the  lot,  for  admission 
of  light  and  air  to  his  lot,  which  easement  is 
subordinate  only  to  the  public  right  in  the  street. 

Depriving  him  of  or  materially  interfering 
with  nis  enjoyment  of  the  easement  for  any  pul> 
lie  use  not  proper  to  a  street,  is  a  taking  of  his 
property  for  public  use  within  the  meaning  of 
the  Constitution. 

Appropriating  a  public  street  to  use  for  an 
ordinary  commercial  railroad  is  not  a  proper 
street  use.  ^ 

Whenever  without  his  consent,  and  without 
compensation  to  him,  such  a  railroad  is  laid  and 
operated  along  the  portion  of  the  street  in  front 
or  his  lot  so  as  upon  that  part  of  the  street  to 
cause  smoke,  dust,  cinders,  etc.,  which  darken 
and  pollute  the  air,  coming  upon  the  lot  firom 
that  part  of  the  street,  the  lot-owner  may  re- 
cover whatever  damages  to  his  lots  are  thus 
caused  by  so  laying  and  operating  the  railroad. 
Minnesota  Supremo  Court,  Oct,  15, 1888.  Adams 
vs.  Chicago,  B.  &  N.  R.  Co. 

They  have  a  good  one  just  at  present  on  a 
well  known  Bangor  lawyer  who  is  noted  for  his 
absent  mindedness.  He  went  up  his  own  stairs 
the  other  day,  and  seeing  a  notice  on  the  door, 
•*Back  at  2  o'clock,"  sat  down  to  wait  for  him- 
self.— Bangor  Commercial.  We  can  beat  that 
A  lawyer  of  this  city,  having  to  go  to  New  York 
at  2:40  p.  m.,  went  home  at  1  o'clock  to  change 
his  shirt,  completely  undressed  himself,  put  on 
his  night  shirt  and  got  into  bed.  Fortunately  his 
wife  soon  found  him  and  rehabilitated  him.— J l- 
bany  Law  Journal. 

A  PERSON  attending  the  hearing  of  an  appli- 
cation for  an  injunction  in  a  case  in  which  he  is 
interested  as  a  party,  in  a  county  other  than 
that  of  his  residence^  is  privileged  fh>m  the  ser- 
vice of  summons  while  going  to,  attending  and 
returning  from,  the  place  of  sucn  hearing.  An- 
drew V8.  Lembeck,  Sup.  Ct  of  Ohio. 
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While  it  must  be  conceded  that  claims  against 
the  Government  may  well  be  prosecuted  under 
contracts  for  contingent  fees,  and  that  no  evil 
consequences  follow  that  practice,  we  think  the 
rule  does  not  apply  to  litigation  in  which  a  pri- 
vate person  is  the  defendant.  Such  persons  are 
often  subjected  to  serious  annoyance,  and  some- 
times to  actual  loss  by  fiivolous  and  malicious 
suits  brought  upon  speculation  by  unscrupulous 
attorneys,  who  hope  to  force  a  compromise  out 
of  which  they  may  at  least  get  their  fees. 
Sometimes  such  actions  create  clouds  upon  title 
to  real  estate,  which  can  only  bo  removed  by  a 
final  judgment.  Such  suits,  brought  by  irre- 
sponsible plaintiffs,  through  irresponsible  attor- 
neys, constitute  a  real  grievance  for  which  the 
ordinary  process  of  the  law  affords  no  remedy. 
The  strict  enforcement  of  the  ancient  rule  will 
operate  to  a  certain  extent  to  prevent  these 
evils  to  limit  necessary  litigation,  and  to  relieve 
the  profession  from  the  reproach  of  being  al- 
ways ready  to  undertake,  upon  speculation,  any 
sort  of  case  out  of  which  there  is  a  chance  of 
making  money.— CeMtraZ  Law  Journal, 


1.  Indepixiteness  in  pleading  should  be  taken 
advantage  of  by  motion  and  not  by  demurrer: 
so  that,  where  the  language  of  a  pleading  will 
fairly  admit  of  a  construction  that  will  sustain 
it  against  a  demurrer,  it  should,  in  the  absence 
of  a  motion  to  make  definite  and  certain,  be  so 
construed. 

2.  An  incorporated  company  cannot,  unless 
authorized  by  statute,  subscribe  to  the  capital 
stock  of  another;  a  subscription  so  made  is  ultra 
vires  and  void. 

3.  The  rule  that  a  payment,  voluntarily  made 
under  a  mistake  of  law,  but  with  a  full  knowl- 
edge of  the  facts,  cannot  be  recovered  back, 
rests  upon  general  principles  of  public  con- 
venience,, and  applies  to  a  corporation  as  well 
as  to  a  natural  person.  The  Valley  Railway  Co. 
vs.  The  Lake  Erie  Iron  Co.,  Supreme  Court  of 
Ohio,  Oct.  16,  1888. 


THE  COURTS. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

December  8. 

Edward  W.  Rector,  of  Cincinnati,  was  admitted  to  prac- 
tice. 

73.  Pamsworth.  plaintiff  in  error,  w.  The  Territory  of 
Montana.    Leave  to  counsel  to  file  briefb  granted. 

144.  Ballard  vs.  Searls.  Motion  to  reverse  decree  postponed 
until  further  hearing  on  the  merits. 

1109.  The  Town  of  Danville,  appellant,  m.  Brown  et  al. 
Motion  to  vacate  snpersedeas  denied. 

1103.  The  U.  S.  VB.  Jones.    Motion  to  advance  submitted. 

446.  Robertson  vs.  Salamon  et  al.  Motion  to  advance  sub- 
mitted. 

846.  The  U.  S.  vs.  The  Am.  Bell  Tel.  Co.  Leave  granted 
the  clerk  to  issue  the  mandate  in  this  cause. 

1423.  The  late  Corporation  of  the  Church  of  Jesus  Christ  of 
Latter  Day  Saints  et  al.  vs.  The  United  States.  Motion  to 
advance  submitted. 

248.  The  North.  Pac.  R.  R.  Co.  vs.  Ghites.  Dismissed  with 
costs. 

1447.  Roge,  etc.,  vs.  Boxie  et  al.  Docketed  and  dismissed 
with  costs. 

998.  The  U.  S.,  ex  rel.  Miller,  vs.  John  C.  Black,  Com.  of 
Penidons.    Motion  to  recall  mandate  argued. 


491.  Randolph  vs.  The  Quidneck  Co.  et  al.    Argued. 
1081.  Kennedy  vs.  Hazleton.    Submitted  pursuaQt  to  twen- 
tieth rule. 
99.  Ware  vs.  Allen  &  Co.    Argument  concluded. 


SUPREME  COURT  OF  THE  D.  C. 

GENERAL  TERM. 

December  3. 
Edwards  vs.  Maupin.      Petition  of  Alexander  Kennedy 
dismissed.    Opinion  by  Mr.  Justice  Merrick. 

Keyser  vs.  Pickrell.  Modification  of  former  judgment  re- 
ftisea.    Opinion  by  Mr.  Justice  James. 

Mclntire  vs.  Mclntire  et  al.  Motion  to  dismiss  appeal 
overruled;  judgment  below  affirmed.  Opinion  by  Mr.  Chief 
Justice  Bingham. 

IN  EQUITY.— New  Suits. 

November  26. 

11468.  Howard  G.  Douglass  vs.  James  C.  Wright  et  al.  In- 
junction.   Com.  sol.,  E.  II.  Thomas. 

November  27. 

11469.  Alfred  8.  Witherbee  vs.  Marie  A.  Witherbee.  Com. 
sols.,  Totten  and  McKenney. 

11470.  Erail  O.  Schafer  vs.  Walter  A.  Johnston  et  al.  To 
enforce  mechanic's  lien.    Com.  sol.,  John  Bidout. 

11471.  Same  vs.  Charles  M.  Henley.  To  enforce  mechanic's 
lien .    Co  m .  sol . ,  Same . 

11472.  Same  vs.  William  J.  Morris.  To  enforce  mechanic's 
lien.    Com.  sol.,  Same. 

November  28. 

11473.  Scheutxen  Park  Co.,  ex  parte,  upon  petition  of  J. 
T.  Given  et  al.  To  dissolve  charter.  Com.  sol.,  H.  W.  Qar- 
nett. 

November  30. 

11474.  Edward  8.  Miller,  alleged  lunatic:  upon  petition  of 
Commissioners  of  District  of  Columbia.  To  appoint  com- 
mittee.   Com.  sol.,  H.  E.  Davis. 

CIRCUIT  COURT.— New  Suits  at  Law. 

No\'ember  26. ' 
29149.  Theodore  Buflford  vs.  The  Pullman  Palace  Car  Co. 
Accoount,  |255.       Plffs  attys,  Brown  and  Hill. 

November  27. 

29160.  J.  J.  Nicholson  &  Sons  vs.  William  E.  Burford. 
Note,  |200.    Plffs  atty,  J.  B  Lamer. 

29161.  George  W.  Knox  vs.  James  Taylor.  Account,  $56.07. 
Plflfe  atty,  R.  E.  Perry. 

November  28. 

29152.  Augusta  Newman  vs.  Enos  Newman  et  al.  Note, 
$1,200.    Plffs  attys,  Holtzman  and  Moffett. 

29153.  E.  G.  Schafer  &  Co.  vs.  Harry  Cavanaugh.  Account 
$100.75.    Plffs  atty,  John  Ridout. 

November  30. 
29164.  The  Chesapeake  and  Potomac  Telephone  Co.  vs. 
Lot  Flannery.    Account,  $266.88.    Plffs  atty,  C.  8.  Bundy. 

29155.  The  Malaga  Glass  and  Manufacturing  Co.  vs.  George 
M.  Dimiler.  Note,  $143.94.  Plffs  attys,  Newton  and  Laven- 
der. 

29156.  Seth  B.  Whitely  vs.  William  T.  Biggs.  Note,  $6,000. 
Plffs  atty,  T.  A.  Lambert. 

December  1. 
29167.  Alice  M.  Boswell,  by  next  flriend,  vs.  The  District  of 
Columbia.    Damages,  $5,000.    Plffs  atty,  S.  T.  Thomas. 

29158.  Max  Freund  &  Co.  vs.  Mary  WeyL  Account,  $269.18. 
Plfis  attys,  Morris  St  Hamilton. 

29159.  James  Cannon  vs.  Frank  B.  Conger.  Note,  $6,103.91. 
Plffs  attys,  Garnett  and  Mackall. 


£egal  Notices. 


Rule  of  Oourt. 

RuLB  20.  *  *  *  *  Hereajter  all  notices  which  relate  to 
proceedings  in  the  Supreme  Oourt  of  the  District  of  CblumhiOf 
the  publicati:m  of  which  is  required  by  law  or  by  rules  of 
Oouri,  or  by  any  order  of  Oourt,  shall  be  published  in  Tns 
Washington  Law  Rbpobter,  during  the  time  required  by 
law^  tn  addition  to  any  other  papers  which  may  be  spedaUy 
ordered  or  which  may  be  selected  by  the  parties. 
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Ctgal  Noticed. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  sabscriber,  of  the  District  of  rolombia,  hath 
obtained  fh>m  the  Supreme  Court  of  the  DLstricf  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business 
Letters  Testlimentary  on  the  personal  estate  of  Charles  D. 
Pennebaksr,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  Md  day  of  October 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit or  the  said  estate. 

Given  under  my  hand  this  22tl  day  of  October,  1888. 

ANNA  E.  PENNLilAKKR,  Ex'x,  1341  Corcoran  st. 
49    No.  3179.    Ad.  D.  14.    K.  S.  Duvis.  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  firom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  lor  Orphans*  Court  business. 
Letters  of  Administration  on  the  persunal  estate  of  Flodoarilo 
W.  Howard,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  day  of  November 
next ;  they  may  otherwise  by  law  be  excluded  fVom  all  bene- 
fit of  the  said  estate. 

Oiven  under  my  hand  this  26th  day  of  November,  1888. 
EDW.  W.  DONN,  Adm'r,  936  F  st.  n.  w. 
48    No.  8274.    Ad.  D.  14. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Colombia,  hath  ob- 
tained fh)m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
TesUmentary  on  the  personal  estate  of  AiMrica  Wiltoy,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2«th  day  of  November 
next ;  they  may  otherwise  by  law  be  excluded  fVom  ail  bene- 
fit of  the  said  eeUte. 

Given  under  my  hand  this  28th  day  of  November,  1888. 
GEO.  R.  WILLEY,  Ex'r,  226  B  st.  n.  w. 
48    No.  8286.    Ad.  D.  14.    Inring  WUlUmson,  Proctor. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Anna  M.  Eddt,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribeqs,  on  or  before  the  30th  day  of  November 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 
Given  under  our  hands  Uiis  30th  day  of  November,  1888. 

SETH  SCHKLL, 
C.  W.  SCHELL, 
Executors. 
1341  29th  St.  n.  w. 
49    No.  3299.    Ad.  D.  14.    Jesse  H.  WUson.  Proctor. 


Cegal  Noticts. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,   of  the  District  of  Columbia,   hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Admin Lstration  on  the  personal  et«iate  of  John  S.  ' 
Siater,  late  of  the  District  of  Columbia,  deceased.  { 

All  persons  having  claims  agamst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there-  ■ 
of,  to  the  sut)8criber,  on  or  before  the  '2«th  day  of  November 
next;  they  may  otherwise  by  law  be  excluded  fr^m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  28th  day  of  November,  1888. 
ANNA  M.  SLATER,  Adm'x,  911  6th  st.  n.  w. 
49    No.  8294.    Ad.  D.  14. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Howard  L. 
Hyatt,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  November 
next;  they  mav  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Oiven  under  my  hand  this  27th  day  of  November,  1888. 
MARY  E.  HYATT,  Ex'x,  283  G  st.  n.  w. 
48    No.  8297.  Ad.  D.  14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Boaineas. 
November  80th,  1888. 

In  the  matter  of  the  Estate  of  Joseph  W.  Sands,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  lor  Letters  Testamentary  on  the  Estate  of  the  said 
deceased  has  this  day  been  made  by  Henry  L.  Hiacoe. 

Ail  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  2l8t  day  of  December  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate,  and  Letters  TesUmentary  on  the 
Estate  of  the  sait  deceased  should  not  issue  as  prayed. 

Piovided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washimoton  Law  Rrporteb  previoos 
to  Mse  said  day. 

By  the  Court.  WM.  M.  MERRICK,  Jnstioe. 

Test :  DORSEY  CLAGEfT,  Register  of  Wills. 
49    No.  8291.    Ad.^.  14.    S.  T.  Thomas,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

November  30th,  1888. 

In  the  matter  of  the  Estate  of  William  H.  Thompson,  late  of 
the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Wdl  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the  said 
deceased  has  this  day  been  made  by  Louis  D.  Wine. 

Ail  persons  interested  are  hereby  notified  to  appear  tn  this 
Court  on  Friday,  the  2bth  day  of  December  next  at  1  o'clock 
p.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate,  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Court.  WM.  M.  MERRICK,  Justice. 

Test :  DORSEY  CLAGBTT,  Register  of  Wilis. 

40    Dani  O'O.  Callaghan,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  fr^m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Daniel  W.  Gott- 
wals,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  22d  day  ot  November 
next ;  they  may  otherwise  by  law  be  excluded  firom  all  bene- 
fit  of  the  said  estate. 

Given  under  our  hands  this  22d  day  of  November,  1888. 
EMILY   K.  GOTrWALS. 
DAVID  B.  GOTTWALS. 

439  Warner  st.  n.  w. 
48    No.  8288.    Ad.  I>.  14.    L.  CabeU  Williamson,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftx>m  the  Supreme  Court  of  the  District  of 
Cotuiubia,  holding  a  Special  Term  for  Orphans*  Court  baa- 
ness.  Letters  Testamentary  on  the  personal  estate  of  M^ 
ford  F.  Lackey,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  sre 
hereby  warne<i  to  exhibit  the  same,  with  the  voochers  there- 
f,  to  the  su'jsjriber,  on  or  before  the  24th  dajr  of  November 
ext;  they  mjiy  9th3rwise  by  law  be  excluded  fW>m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hani  this  21th  day  of  November  188S. 
MARGARBfTA  LACKEY,  Ex'x,  127  Md.  ave.  n.  e. 
48    No.  8296.    Ad.  D.  14.    Wm.  W.  Boarman,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 
The  4th  d«y  of  December,  1888. 

Williams.  Webb  etaL    ) 

V9.  ^No.  11455.    Docket  28. 

Mathilda  W.  Stanton  et  al.l 
On  motion  of  the  plaintiff's,  by  Mr.  H.  Randall  Webb,  their 
solicitor,  it  is  ordered  that  the  defendants,  Edwin  M.  Staatos 
and  Sophy  C.  Sta.iton,  cause  their  appearance  to  be  entered 


herein  on  or  before  the  first  rule-day  occurring  forty  days 
alter  this  day;  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  defkult. 


The  object  of  this  suit  is  to  obtain  a  new  trustee  to  relesse 
lot  D,  subdivision  in  square  226,  firom  the  eflTects  of  a  deed  of 
trust,  made  to  Edwin  L.  Stanton,  now  deceased. 
By  the  Court.  WM.  M.  MERRICK,  Justice,  Ac 

True  copy.    Test:  R.  J.  BCkios,  Clerk,  Ac 

49  By  M.  A.  Clamot.  AaB*t  Clerk. 
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£egal  Notices. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Oolumbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  Administration  on  the  personal  estate  ot  John 
Oade,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  17th  day  of  November 
next ;  they  may  otherwise  by  law  be  excluded  fVom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  17th  day  of  November,  1888. 
JOHN  F.  DADE,  Adm'r,  411  Ist  st  s.  e. 
47    H.  Bandall  Webb,  Proctor. 


£rgal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA^ 
Anna  M.  Furmage   ) 

va.  }  No.  10975.    Eq.  Doc.  27. 

Mary  Furmage  et  al.  J 

Irwin  B.  Linton,  the  trustee  herein,  having  reported  to 
the  Court  that  he  nas  sold  to  Lewis  C.  Rauterberg  sub-lots 
as  and  37,  in  square  479,  in  the  City  of  Washington,  contain- 
ing 4,565  square  feet  at  81  cents  per  square  foot,  and  sub-lot 
88,  in  said  square,  to  Frank  E.  Waring,  for  |2,456,  the  said 
sales  aggre^ting  |6,389.60,  but  being  conditioned  upon  the 
ftimishing  of  title-insurance  policies  to  the  purchasers  out 
of  the  proceeds  of  sale,  it  is,  this  19th  day  of  November,  A. 
D.  1888,  ordered  that  said  sales  be  ratified  and  confirmed, 
unless  cause  to  the  contrary  be  shown  on  or  before  the  19th 
day  of  December,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Rbportbb  once  a  week  for  three  successive 
weeks  before  said  last-mentioned  date. 

W.  8.  COX,  J. 

A  true  copy.    Test;  R,  J.  Meigs,  Clerk. 

47  By  M.  A.  Clancy.  Ass't  Clerk. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Oolumbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Thomas  H.  Dorsey, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  13th  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  13th  day  of  October,  1888. 

ALLENE  S.  DORSEY,  Adm'x,  481  Pa.  ave.  n.  w. 
47    No.  8261.    Ad.  D.  14.    Richard  P.  Evans,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Mary  E.  Thomas  and  others  ) 

V9.  [Equity  No.  10,896,    Doc.  27. 

W.  W.Thomat  and  others.  3 
Ordered,  this  20th  day  of  November,  A.  D.  1888,  that  the 
sale  made  and  reported  by  William  W.  Boarman,  Esq.,  trus- 
tee, of  the  real  estate  described  in  the  said  report,  filed  No- 
vember 19th  instant,  be,  and  the  same  is,  ratified  and  con- 
firmed, unless  cause  to  the  coatrary  be  shown  on  or  before 
the  20th  day  of  December,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Rrporter  once  a  week  for  three  successive 
weeks  before  said  day  last  mentioned. 
The  report  states  the  amount  of  sale  to  be  $1,010.00. 

W.  8.  COX,  J. 
A  true  copy.    Test:  R.  J.  Mbios,  Clerk, 

47  By  L.  P.  Williams,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  24th  day  of  November,  1888. 
Hattie  V.  Turner ) 


}  No.  11369.    Eq.  Docket  28. 


George  Turner. 

On  motion  of  the  plaintiff,  by  Mr.  J.  Guilford  White,  her 
Bolicitor,  it  is  ordered  that  the  defendant,  George  Turner, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rul&^ay  occurring  fortv  days  after  this  dav ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  on  the  grounds 
of  habitual  drunkenness,  desertion  and  non-support. 

Bj  the  Court.  W.  8;  COX,  Justice,  Ac, 

True  copy.    Test :  R.  J.  Mbios  Clerk.  &c. 

48  By  M.  A.  Clanot,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  9th  day  of  November,  1888. 
Bartow  L.  Walker  et  al. ) 

v«.  }  No.  11258.    Docket  28. 

Thomas  D.  Walker  etal.) 

On  motion  of  the  plaintiff,  by  Mr.  W.  P.  Bell,  their  so- 
licitor, it  is  ordered  that  the  defendant,  Thomas  D.  Walker, 
cause  his  appearance  to  be-  be  entered  herein  on  or  before 
the  first  rule-day  occurring  fortv  days  after  this  day;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  for  the  sale  of  lot  numbered  seven 
<7),  in  square  numbered  eight  hundred  and  thirty-four  (834), 
whereof  tlie  plaintiffs  are  Dwnerj  of  one  moiety;  prelimi- 
nar>'  to  which  the  writ  de  lunatico  inquirendo  to  issue  as  to 
defendant  Mary  (X  Walker, 


By  the  OourL 
True  copy.    Test : 


W.  8.  COX,  Justice,  Ac. 
R.  J.  Meios,  Clerk,  &c. 
By  M.  A.  Clancy,  Asst  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Ihe  9th  day  of  November,  A.  D.  1888. 

Frances  C.  Jones ) 

t».  yilSM.    Eq.  DOC28. 

John  Jones  et  al.  j 

Hosea  B.  Moulton.  the  trustee  herein,  having  reported  a 
sale  of  the  east  hair  of  sub-lot  numbered  forty-one  (41),  in 
square  numbered  three  hundred  and  sixty-seven  (367),  in  the 
City  of  Washington  and  District  of  Columbia,  to  James  H. 
Marr,  agent  for  John  T.  Arms,  for  one  thousand  and  fifty 
dollars  (f  1,050),  it  is,  this  9th  day  of  November,  A.  D.  1888, 
ordered  tnat  said  sale  be  confirmed,  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  9th  day  of  December,  A,  D. 
1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Bbpobtbb  for  three  successive  weeks  before 
said  day. 

By  the  Court  W.  S.  COX,  J. 

A  true  copy.    Test :  R.  J.  Mbios,  Clerk, 

46  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 

Sitting  In  Equity,  November  10, 1888. 
Frank  Hume 
Delia  B.  Keefe  < 


me       ) 
I  et  al. ) 


11066.    Eq.  Doc.  28. 


Upon  consideration  of  the  rei>ort  of  Ferdinand  Schmidt 
and  Neal  T.  Murray,  trustees,  it  is.  this  10th  day  of  Novem- 
ber, A.  D.  1888,  ordered  that  the  sale  of  the  real  estate  known 
as  all  of  lot  B  and  tlie  east  ten  inches  of  lot  A,  in  Wal- 
lach's  subdivision  of  part  of  square  551,  in  Washington,  D. 
C,  to  Delia  B.  Keefe,  for  the  sura  of  $2,845,  be  ratified  and 
confirmed,  unless  cause  to  the  contrary  be  shown  on  or  be- 
fore the  10th  day  of  December,  1888. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  successive  weeks  before  said  day  in  the  Washiitotom 
Law  Rbportbb. 


A  true  copy.    Test : 


W.  8.  COX,  J. 
R.  J.  Mbios,  Clerk. 
By  M.  A.  Clanot,  Ass't  Olerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Businees. 

November  21at,  1888. 

In  the  matter  of  the  Estate  of  John  H.  Barker,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  WUl  and  Testament 
and  lor  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased having  been  made  by  Julia  A.  Barker. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  Friday,  the  21st  day  of  December  next  at 
11  o'clock  a.  m.,  to  show  cause  why  the  said  Will  should 
not  be  proved  and  admitted  to  Probate  and  Letters  Testa- 
mentary on  the  Estate  of  the  said  deceased  should  not  issue 


asprasred. 
Provided 


_  rovided  a  copj  of  this  order  be  published  once  a  week 
for  three  weeks  m  the  Washinoton  Law  Rbpobtbb  pre- 
vious to  the  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

Test :  DORSEY  CLAQETT,  Register  of  Wills. 

48    W.  W.  Boarman,  Proctor. 


Digitized  by 


Google 


790 


THE  WASHINGTON  LAW  REPORTER. 


Vol.  XVI 


£egal  Notices. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  snbucriber.  of  Montgomery  County,  Maryland, 
hath  obtained  from  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans'  Court  busi- 
ness Letters,  Testamentary  on  the  personal  estate  of  Ellen 
Haake,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  clainis  against  the  said  deceased  are 
hereby  warned  to  ejchil)it  the  same,  with  the  vouchera  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  November 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  baud  this  9th  dav  of  November,  1888. 

JOkN  T.  VINSON,  Ex»r. 
47    No.  8108.    Ad.  D.  14. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  8Ul>8criber,  of  the  District  of  Columbia,  hath 
obtained  fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  pL>r»onaI  estate  of  Frederick  F. 
Whitehead,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  »ime,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  I5th  dav  of  November 
next:  they  may  otherwise  by  law  be  excl  uded  trom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  15th  day  of  November.  1888. 
JOSEPHINE  S.  WHITEHEAD,  Adm'x, 

2016  R  St.  n.  w. 
47    No.  8272.    Ad.  D.  14.    A.  B.  Duvall.  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  c'olumbia, 
holding  a  Special  Term  for  Orplmns'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Maria  F.  Conlan, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  29th  day  of  October 
next ;  they  may  otherwise  by  law  be  excluded  fVom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  29th  day  of  October,  1888. 

RUDOLPH   EK^HHORN,  ExV,  639  La.  ave. 
47    No.  3154.    Ad.  D.  14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  16th  day  of  November,  1888. 

Nellie  M.  Simmons  et  al. ) 

vs.  [  No.  11396.    Eq.  Docket  28. 

Jennie  Ramsey  et  al.     I 

On  motion  of  the  complainants,  by  Mr.  John  Ridout, 
their  solicitor,  it  is  ordered  that  the  defendants,  Jennie 
Ramsey  and  James  P.  Ramsey,  her  husband,  Delozier  Ritten- 
house  and  Dolores  Rittenhouse.  cause  their  appoamnce  to  be 
entered  herein  on  or  before  the! first  nilo-day  occurring  forty 
daysafler  this  day:  olhervviiie  the  cause  will  be  proceeds 
with  as  in  case  of  default. 

Provided  this  order  l»e  published  in  tlie  Washington  Law 
RspoRTBK  once  in  each  of  three  successive  weeks  before  suid 
day. 

The  object  of  this  suit  is  to  procure  partition  by  sale  of  cep- 
taiu  real  estate  in  the  City  of  Washmgton,  District  of  Co- 
lumbia, of  which  James  Davidson  died  seized. 

By  the  Court.  W.  8.  COX,  Justice,  &c. 

True  copy.    Teat ;  R.  J.  MKros.  Clerk,  &c. 

47      _^^^k  By  M.  A.  Clancv,  Ass't  Clerk. 


:  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

i  day  of  November,  1888. 


kNo.ll3J»« 


>lk  P.  Clo.«is,  his 
Sarah  Simpson. 
on  or  before  the 
I  day:  otherwise 
f  default, 
jistituted  by  the 
Bfendant.  Sarah 
I  plaintiff  by  the 
.  more  than  two 

J.  OOX,  Justice. 
jIbiob,  Clerk,  &c. 


Cegol  Slanks. 


P:  LAW  REPORTER  CO.  be^  to  an- 
nounoe  to  the  profession  that  the  fol- 
lowin^r  of  its  series  of  legal  forms  are  now 
complete  and  ccui  be  obtained  at  the  office 
of  the  Company,  603  E  Street: 


52;  cq 


Title  op  Blank. 


Deed  in  Fee, 

Deed  of  Trust, 

Quit  Claim  Deed, 

Trustee's  Deed, 

Court  Trustee's  Deed,  .  .  . 
Chattel  Deed  of  Trust     .    .    . 

Receipt, 

Rent  Receipt, 

Promissory  Note, 

Deed  of  Trust  Note, .... 

Declaration :  Common  Counts, 

**  Qeneral,     .    .     . 

Stock  Transfer, 

Acknowledgment :  With  Wife, 

Clerk^s  Certificate, 
Acknowledgment:  Single, 

Clerl^a  Certificate, 

Acknowledgment :  With  Wife, 

*•  Single, .    . 

Notice  of  Trial, 

Note  of  Issue, 

Release:  Short  Form,  .  .  . 
Undertaking  for  App.  to  G.  T. 


r  ,      a 

Zi 

IS'  §g 

< 

Q  ,  X 

6c 

60c^.50 

5 

50 

3.50 

6 

50 

3.50 

5 

50 

3.50 

5 

50 

3.50 

5 

50  .  3.50 

1 

6 

40 

1 

6 

40 

1   6 

40 

1 

6 

40 

3 

25 

1.75 

5 

50 

3.50 

2 

10    75 

3 

25 

1.75 

3 

25 

1.75 

3 

25 

1.75 

3 

25 

1.75 

2 

10  :  75 

2 

10 

75 

3  25 

1.75 

2 

10 

75 

These  Forms  an  extLmined  and  passed  on  by  a  committee  et 
leAdiDs  members  of  the  Bar,  are  handsomely  printed  on  Crzne  Bros. 
Linen  Paperf  with  red  miurginal  lines,  are  of  uniform  legal  siies,  and 
on  the  whole  constitute  the  finest  set  of  legal  forms  ever  issued  ia 
the  District.  Many  other  forms  are  in  course  of  production,  it  being 
the  intention  of  the  Company  to  publish  a  complete  set  of  law  blanks. 


The  Law  Reporter  Co.'s 
BOOKSSpIJOB 

Printing  Dep't 

is  complete  in  every   particular  for  the 

prompt  and  correct  fillincr  of  orders 

for  all  kinds  of  Printin^r  at 

resrsonable  rates. 


ENGRAVING 

on  Copper  and  Steel  executed  in  the  best 
style  of  the  art. 


POSTAL    AND    TELEPHONE 
Orders  receive  attention   at  once.     Esti- 
mates  cheerfully  furnished. 


W.  F.  ROBERTS,  SupL, 
TCLCPHONC  249-6.  603  E  STREET. 
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auomegs  at 

lam. 

WASHINGTON, 
A  BERT,  WILLIAM  STONE, 

D.  0. 

408  Fifth  St.  n. 

w. 

I^RLIi,  W. 

PETRCB, 
Counsel  in  Patent  Ocuttes 

625  F  St.  n. 

w. 

iSlAIR,  JOHN  8., 

1420  P  St.  n. 

w. 

"TkUMONT, 

N.. 

620  F  St.  n. 

w. 

E 


DWABDS  &,  BARNARD, 


600  5th  St.  n.  w. 


M 


AOKEY.  FRANKLIN  H., 


505  D  St.  n.  w. 


S 


AVILLE,  JAMES  H., 


1419  F  St.  n.  w. 


CALIFORNIA. 

McOALLISTBR,  WARD,  Jr., 
430  Montgomery  St.,  San  Franciaoo. 


D 


COLORADO. 


,UNN,  GEORGE, 


Denver. 


GEORGIA. 


HARBICON  &  GILBERT. 
Gate  City  Banlc  Bnllding,  Atlanta. 


KANSAS. 
"TkOUGLASS,  GEORGE  L., 


Wichita. 


MINNESOTA. 
TTEATH,  HARTWELL  P., 


St.  Paul. 


NEBRASKA. 
r^FFUTT,  CHARLES, 


Paxton  Building,  Omaha. 


OHIO. 


WING,  GEORGE  C, 
89  Euclid  Ave.,  Room  8,  Cleveland. 


JOHN    H.    YOORHBES^ 

ATTORNEY    AT    LA^W, 
Solicitor  of  Patents  and  Gonnsel  in  Patent  Cases. 

PRACTICES  BEFORE  THE 

Qfj^eral  Land  Office  and  Court  of  Claims. 

St  Cloud  Bldg.,  cor.  9ili  &  F  Sts.,  Washington,  D.  C.     7 

BALDWIN,  DAVIDSON  &  WIGHT, 

Attorneys  at  Law,  Solicitors  of  Patents^  and 
Counselors  in  Patent  Causes^ 

26  Ghrant  Place,  "WarShingfton,  D.  O. 
Established  1859.        Patent  Business  Exdnsiyely.    4 


MiBtcliantotXQ. 


NEW  TYPE,  NEW  PEESSES 


Careful  Supervision 


THE  LAW  REPORTER 


Printing  and  Publishing 


HOUSE, 


No.  503  E  Street  N.  W 


Telephone  249-6. 


W.  F.  ROBERTS,  Superintendent. 


AXSOX  S.XAYLrOR, 

Commissioner  of   Deeds^   Notary    Public    and 
U.  S.  Commissioner, 

1224  F  St  N.  W.  Washington,  D.  0. 

Attorney  for  Mercantile  OoUectinfif  Agency. 


BUXDVS   JUSXICE, 

M  per  voL    For  sale  at  the  Washington  Law  Reporter  Office 
A  Manual  of  the  Laws  of  the  District  of  Oolumhia  from 
its  organization,  with  notes  of  dedsions  and  references,  by 

CHARLES   a  BUNDY, 

Commitsioner  of  Deeds  for  all  the  States  and  Ttrritories, 

NOTARY  PUBIilO,  U.  8.  0OMMI88IONBB  AND  JVSTIGB OF  THB  PBAOB 

468  La.  Ave.      (Opp.  City  HaU)      Washington,  0.  C. 

i^- All  papers  for  record  or  use  in  other  States  shonld  be 
acknowledged  before  a  Commissioner  of  Deeds  in  this  District 
before  being  sent.  38 
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ValoaWe  Law  Books, 


IN 


GOOD   CONDITION. 


Abbott'8  National  Digest,  volfl.  1,  2,  3,  4,  5,  1867 

to  1872. 
Abbott's  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound ;  vol.  4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  vol. 

II,  1875. 
Atkins'  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  5,  6,  7. 

Barbour  on  Set-ofF. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice — latest. 

Burge  on  Suretyship. 

Chittjr's  English  Dieest 

Criminal  Law  (by  Washbume),  1878. 
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In  the  Columbia  Law  Times  for  November  is 
an  interesting  article  on  *'The  Legal  Relations 
of  Deaf-Mutes  to  the  Hearing  Community  "  bv 
Isaac  Lewis  Peet,  principal  of  the  New  York 
Institution  for  the  Instruction  of  the  Deaf  and 
Dumb.  He  gives  an  account  of  a  case  in  New 
Mexico  in  1883:  "Three  white  men  were  in- 
dicted, tried,  convicted  and  sentenced  to  be  exe- 
cuted for  the  murder  of  three  Chinamen,  perpe- 
trated, according  to  the  testimony  of  competent 
witnesses,  at  about  8  o'clock  on  the  evening  of 
February  3,  1833.  The  only  evidence  adduced 
whereby  the  defendants  could  be  identified  as 
the  perpetrators  of  the  deed  was  that  given  by 
Luther  Carey,  a  deaf  mute  boy  between  nine 
and  ten  years  of  age.  He  had  never  been  sent 
to  school,  but  between  him  and  his  mother  had 
grown  up  a  method  of  communicating  by  signs 
sufficiently  distinct  for  ordinary  purposes.  Ac- 
cording to  the  mother's  testimony,  on  the  same 
evening  that  the  killing  took  place  the  child 
came  into  the  bar  room  of  the  public  house  kept 
by  his  parents  in  a  state  of  great  excitement. 
He  drew  his  finger  across  his  throat,  took  a  stick 
and  pounded  with  it  and  raised  it  as  if  in  the  act 
of  shooting,  and  went  through  the  action  of 
falling.  The  mother  appealed  to  a  soldier  who 
happened  to  be  present,  and  asked  him  what 
the  child  meant.  The  soldier  thinking  he  re- 
ferred to  a  difficulty  which  had  lately  occurred 
between  two  soldiers  at  the  fort  in  the  vicinity, 
pointed  to  himself,  but  the  little  boy  pushed 
him  aside  and  pointed  to  Duran,  one  of  the  de- 
fendants, and  putting  his  hand  to  the  back  of  his 
head  represented  the  braiding  of  three  queues. 
The  next  morning  the  deed  of  violence  was  dis- 
covered, and,  according  to  other  testimony,  on 
the  third  day  the  little  boy  was  put  upon  a  horse 
and  allowed  to  guide  the  party  of  investigation. 
Keeping  considerably  in  advance  he  struck  the 
trail  of  the  horses  which  the  murderers  had 
ridden,  and  followed  it  on  a  circuitous  and  out- 
of-the-way  route  off  from  any  road,  through  a 
bushy  and  unfrequented  part  of  the  country  to 
the  very  house  where  the  Chinamen  had  been 
killed,  and  by  signs  and  actions  expressed  as- 
tonishment at  not  finding  the  bodies.  He  again 
went  through  the  motions  of  killing  the  three 
queue  wearers,  and  described  the  murderers  by 
.drawing  his  finger  around  his  throat,  by  twist- 
ing his  nose,  and  by  dotting  his  face  with  his 
fingers.  Of  the  defendants  in  court,  one  had  a 
clearly  defined  mark  around  his  throat,  another 
had  a  broken  down  nose,  and  the  other  was  de- 
cidedly pock-marked.  Before  the  Court  "he 
drew  a  plot  of  the  house  and  grounds  and  objects 
in  the  immediate  vicinity,  the  roads  to  and  from 
the  place,  and  its  location  in  reference  to  Fort 
Bayard.  On  this  plot  he  also  marked  out  the 
position  of  each  of  the  defendants  while  in  the 
act  of  killing  the  Chinamen,  as  also  his  own 


position  holding  the  horses.  He  also  designated 
on  the  plot  the  position  of  the  three  Chinamen 
where  they  fell.  With  the  aid  of  this  plot  he 
was  able  by  signs  and  gestures  to  express  very 
intelligently  the  manner  in  which  the  Chinamen 
were  killed,  and  the  part  each  defendant  took 
in  perpetrating  the  deed.*' 

The  way  in  which  he  happened  to  be  an  eye 
witness,  and,  indeed,  the  only  eye  witness  to 
the  deed,  was  that  he  was  a  great  pet  with  the 
frequenters  of  his  parent's  tavern,  and,  among 
others,  of  the  lawless  men  who  were  identified 
by  him.  He  was  accustomed  to  ride  with  them 
on  their  expeditions,  and  was  greatly  amused 
and  interested  by  their  ordinary  exploits.  But 
accompanying  them  on  this  occasion  his  inno- 
cent soul  revolted  in  horror  at  the  cruel  deed 
which  they  had  not  hesitated  to  let  him  see, 
because  they  were  certain  that  no  accusation 
could  be  made  against  them  by  a  dumb  witness. 
The  judge  who  admitted  his  testimony,  not- 
withstanding the  earnest  remonstrance  of  the 
defense,  used  the  following  language:  "This 
little  boy  has  no  education,  yet  I  am  inclined  to 
believe  that  notwithstanding  the  fact  that  the 
mother  is  unable  to  communicate  toSiim  any 
questions  tending  to  test  his  knowledge  of  an 
accountability  to  a  Supreme  Being,  yet  as  a 
psychological  fact,  growing  out  of  his  mental 
condition,  he  would  be  incapable  of  communi- 
cating any  events  except  such  as  he  had  seen. 
He  would  be  incapable  of  manufacturing  or 
inventing  a  falsehood  as  to  the  material  facts, 
because  he  could  have  no  idea  of  the  facts  un- 
less he  saw  them.  In  my  opinion,  this  would 
be  a  better  test  of  the  truth,  or  at  least  as  good 
a  test  of  the  truth,  as  would  be  the  belief  of  a 
man  of  mature  age  and  clear  understanding  in 
his  accountability  to  the  Supreme  Being.  This, 
of  course,  breaks  into  the  general  rule  of  law  as 
regards  the  competency  of  witnesses.  Yet,  all 
the  facts  in  the  case  considered,  I  believe  my 
view  of  the  case  to  be  the  law,  and  that  this  case 
presents  a  well  grounded  exception  to  the  gen- 
eral rule.  My  opinion  is  that  the  witness  is  com- 
petent; the  very  fact  that  ordinary  ideas  about 
things  and  events  which  he  has  not  seen  cannot 
be  communicated  to  him  is  a  better  test  of  the 
credibility  of  what  he  is  able  to  communicate 
by  signs  than  would  be  his  mere  belief  in  his 
accountabiUty  tg  the  Supreme  Being.  The 
other  classes  of  ideas  which  he  entertains  would 
spring  from  the  sensations  of  touch,  taste  and 
smell.  In  this  view  of  the  case,  I  believe  it  is 
impossible  for  the  boy  to  entertain  ideas  in 
regard  4o  passing  events  unless  he  had  actually 
witnessed  them."  The  case  having  been  ap- 
pealed, was  reversed  by  the  Supreme  Court  of 
the  Territory  at  its  January  Term  in  1884  by 
Bell,  J.,  Axtell,  C.  J.,  concurring  in  the  follow- 
ing language:  "A  deaf  and  dumb  child  who  has 
never  been  educated  in  an  institute  for  deaf 
mutes,  who  cannot  be  made  to  understand  any- 
thing of  the  nature  of  an  oath,  and  who  can  do 
'nothing  more  than  give  an  account  of  what  he 
saw,  without  affording  any  means  of  examina- 
tion or  cross-examination,  is  not  a  competent 
witness,  especially  in  a  capital  case."  From 
this  decision  Judge  Bristol  dissented,  and  con- 
cluded an  elaborate  review  of  the  evidence  as 
follows:  "The  books  nowhere  fiimish  a  pre- 
cedent like  this.    If  the  law  of  evidence  in  no 
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way  opens  the  dcK)r  for  testimony  of  this  kind, 
then  all  I  have  to  say  is  that  the  law  in  this 
respect  is  certainly  at  fault,  and  the  sooner  it  is 
changed,  either  oy  judicial  precedent  or  by 
legislation,  the  better.  The  sole  object  of  every 
judicial  investigation,  upon  evidence,  is  to  as- 
certain the  truth  aa  to  tho  ifwuo  involved. 
Bein^  satistled  as  to  the  absolute  truthfulness 
of  this  deaf  and  dumb  boy^s  communications  as 
to  the  details  of  the  murder,  and  who  committed 
it,  it  is  my  opinion  that  if  he  cannot  be  consid- 
ered competent  as  an  ordinary  witness  because 
he  cannot  be  communicated  with  and  made  to 
understand  the  legal  and  technical  obligations 
of  an  oath,  then  under  the  very  extraordinary 
circuip  Stan  COS  attending  the  case  his  communi- 
cations ought  to  have  been  ct:)nsidered  as  having 
been  properly  received  as  circumstantial  evi- 
dence, proved  by  his  mother,  who  understands 
them,  in  precisely  the  same  manner  as  tracks 
or  a  trail  leading  to  an  identification  of  the  mur- 
derers might  have  been  proved  and  received  as 
competent  evidence;  and  that  it  would  have 
been  proper  for  this  Court  to  have  established 
a  precedent  of  that  kind."  It  certainly  is  a  de- 
fective state  of  the  law,  also,  when  a  murderer 
may  go  unpunished  because  nobody  but  an 
atheist  witnessed  the  deed. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

THE  UNITED  STATES,  Appellant, 

V8, 

JOHN  F.  KNOX. 

Appeal  from  the  Court  of  Claims. 

Decided  November  19,  1888. 

A  CTommissioner  of  a  Circuit  Oourt  of  the  United  8tat«t  if 
entitled  to  fees  for  keeping  a  docket  and  making  entries 
therein  in  regard  to  parties  brought  before  him  charged 
with  violations  of  the  laws  of  the  United  States^  notwith- 
standing refusal  of  Circuit  Court  to  approve  his  account ; 
and  an  action  may  be  brought  for  the  same  in  the  Court  of 
Claims  without  a  previous  presentation  of  the  claim  to  the 
accounting  officers  of  the  Treasury. 

Robert  A.  Howard,  Ass't  Atty.  Qen'l,  and 
F.  P.  Dbwebs,  for  appellant 

George  A.  King,  Esq.,  for  appellee. 

Mr.  Justice  Miller  delivered  the  opinion 
of  the  Court: 

This  is  an  appeal  from  the  Court  of  Claims 
brought  by  the  United  States  to  reverse  a  judg- 
ment obtained  bv  John  P.  Fox,  the  appellee,  for 
the  sum  of  $196  for  services  as  a  Commissioner 
of  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Texas. 

These  services  were  the  keeping  of  a  docket 
and  making  entries  therein  in  regard  to  parties 
brought  before  him  charged  with  violations  of 
the  laws  of  the  United  States.  Two  objections 
were  made  in  the  Court  below,  and  are  repro-' 
duced  here,  to  the  claimant's  right  to  recover  in 
the  Court  of  Claims.  The  first  of  these  is,  that 
no  approval  or  disapproval  of  the  claim  was 
made  by  the  Circuit  or  District  Court  This 
proposition  is  founded  on  the  first  section  of  the 
Act  of  February  22, 1876  (18  U.  S.  Stats,  at  Large, 
333),  which  reads  as  follows: 


*'That  before  any  bill  of  costs  shall  be  taxed 
by  any  judge  or  other  officer,  or  any  account 
payable  out  of  the  money  of  the  United  States, 
shall  be  allowed  by  any  officer  of  the  Treasury, 
in  favor  of  clerks,  marshals  or  district  attorneys, 
the  party  claiming  such  account  shall  render  the 
same,  with  the  vouchers  and  items  thereof,  to  a 
United  States  Circuit  or  District  Court,  and,  in 
presence  of  the  district  attorney  or  his  sworn 
assistant,  whose  presence  shall  be  noted  on  the 
record,  prove  in  open  Court,  to  the  satisfaction 
of  the  Courtj  by  his  own  oath  or  that  of  other 
persons  having  knowledge  of  the  facts,  to  be 
attached  to  such  account,  tliat  the  services 
therein  charged  have  been  actually  and  neces- 
sarily performed  as  therein  stated;  and  that  the 
disbursements  charged  have  been  fully  paid  in 
law  All  money;  and  the  Court  shall  thereupon 
cause  to  be  entered  of  record  an  order  approv- 
ing or  disapproving  the  account,  as  may  be  ac- 
cording to  law  and  just  United  States  commis- 
sioners shall  forward  their  accounts,  duly  verified 
by  oath,  to  the  district  attorneys  of  their  respec- 
tiVe  districts,  by  whom  they  shall  be  submitted 
for  approval  in  open  Court,  and  the  Court  shall 
pass  upon  the  same  in  the  manner  aforesaid. 
Accounts  and  vouchers  of  clerks,  marshals  and 
district  attorneys  shall  be  made  in  duplicate,  to 
be  marked  respectively  •original'  and  'dupli- 
cate.* And  it  shall  be  the  duty  of  the  clerk  to 
forward  the  original  accounts  and  vouchers  of 
the  officers  above  specified,  when  approved,  to 
the  proper  accounting  officers  of  the  Treasury, 
and  to  retain  in  his  office  the  duplicates,  where 
they  shall  be  open  to  public  inspection  at  all 
times.  Nothing  contained  in  this  act  shall  be 
deemed  in  anywise  to  diminish  or  affect  the 
right  of  revision  of  tho  accounts  to  which  this 
act  applies  by  the  accounting  officers  of  the 
Treasury,  as  exercised  under  the  laws  now  in 
force." 

It  will  be  observed  that  this  section  makes  a 
somewhat  different  provision  as  to  the  course  to 
be  pursued  by  clerks,  marshals  and  district  at- 
tarneys  who  have  accounts  against  the  Qovern- 
ment,  and  that  which  is  to  1^  taken  by  United 
Scates  commissioners.  The  former  shall  render 
their  accounts,  with  the  vouchers  and  items 
thereof,  to  a  United  States  Circuit  or  District 
Court,  and  in  open  Court  prove  them  in  the 
presence  of  the  district  attorney  or  bis  sworn 
assistant,  whose  presence  shall  be  noted  on  the 
record,  "and  the  Court  shall  thereupon  cause  to 
be  entered  of  record  an  order  approving  or  dis- 
approving the  account,  as  may  be  according  to 
law  and  just"  As  to  commissioners,  it  is  pro- 
vided that  they  "shall  forward  their  acconnta, 
duly  verified  by  oath,  to  the  district  attorneys 
of  their  respective  districts,  by  whom  they  shall 
be  submitted  for  approval  in  open  Court,  and 
the  Court  shall  pass  upon  the  same  in  the  man-* 
ner  aforesaid." 

The  same  section  also  requires  "that  before 
any  bill  of  costs  shall  be  taxed  by  any  judge 
or  other  officer,  or  any  account  payable  oat  of 
the  money  of  the  United  States  shall  be  allowed 
by  any  officer  of  the  Treasury  "  in  &vor  of  these 
parties,  the  proceedings  just  stated  shall  be  had. 
It  is  also  provided  that  "  nothing  contained  in 
this  act  shall  be  deemed  in  anywise  to  diminish 
or  affect  the  right  of  revision  of  the  accounts  to 
which  this  act  applies  by  the  accounting  offioen 
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of  the  Treaaury,  as  exercised  under  the  laws 
now  in  force." 

The  findings  of  fact,  made  by  the  Court  in 
this  case,  show  that  Knox  did  keep  the  docket, 
and  render  the  services  charged  in  his  petition, 
to  the  amount  of  ?i^90,  but  the  Court  of  Claims 
disallowed  all  but  |196  of  it,  as  being  barred  by 
the  Statute  of  Limitations.  That  Court  also 
finds  that  the  claimant  made  out  and  verified  by 
oath  his  account  of  fees  for  keeping  said  docket^ 
and  that  he  sent  it  to  the  United  States  district 
attorney  to  be  presented  to  the  Court  It  fur- 
ther appears  by  correspondence  between  the 
claimant  and  the  clerk  or  the  Court  and  the  dis- 
trict attorney  that  the  latter  ofi'ered  to  present 
the  account  to  the  judge  at  Dallas,  but  that  the 
judge  refused  to  receive  or  approve  it,  suggest- 
ing that  the  district  attorney  had  better  call  for 
the  books  and  examine  them  himself,  and  see  if 
the  account  was  correct. 

Soon  after  the  claimant  took  his  books  to 
Waco,  and  left  them  with  the  district  attorney 
for  examination.  That  officer  thereafter  re- 
turned the  books  to  him,  and  informed  him  that 
the  judge  would  not  act  upon  the  account. 
There  is  a  term  of  the  District  Court  held  at 
Dallas  and  another  at  Waco  for  the  Northern 
District  of  Texas,  and  we  take  this  statement  of 
what  occurred  to  amount  to  a  presentation  by 
the  claimant  of  his  account  through  the  district 
attorney  to  the  Court,  and  an  absolute  refusal 
by  the  Court  to  act  upon  the  claim. 

Section  846  of  the  Ke vised  Statutes  declares 
as  follows:  **The  accounts  of  the  district  attor- 
neys, clerks,  marshals  and  commissioners  of 
Circuit  Courts  shall  be  examined  and  certified  by 
the  district  judge  of  the  district  for  which  they 
are  appointed,  before  they  are  presented  to  the 
accounting  officers  of  the  Treasury  Department 
for  settlement.  They  shall  then  be  subject  to 
revision  upon  their  merits  by  said  accounting 
officers,  as  in  case  of  other  public  accounts." 

It  was  decided  in  United  States  tw.  Wallace, 
116  U.  S.,  398,  that  a  United  States  commissioner 
who  kept  a  docket,  by  direction  of  the  court 
appointug  him,  and  entered  therein  the  pro- 
ceedings in  criminal  cases  heard  and  decided  by 
him,  is  entitled  to  the  same  fees  allowed  to  clerks 
of  courts  by  Section  828  of  the  Revised  Statutes 
for  the  keeping  of  their  dockets. 

It  is  evident  from  the  language  of  Section  846, 
and  that  of  the  act  of  1875,  above  cited,  that  the 
Treasury  Department  has  a  right  to  require  some 
action  by  the  district  attorney  and  the  Court  be- 
fore it  will  allow  or  consider  a  claim  in  such  a  case 
as  this. 

The  second  objection  made  by  counsel  for  the 
United  States  is  that  the  claim  should  have  been 
presented  at  the  Treasury  Departbientand  have 
been  disallowed  by  the  accounting  officess.  This 
question  was  considered  in  Clyde  vaJ  United 
States,  13  WalL,  38,  and  we  understand  the 
Court  to  have  decided  in  substance  that  the  ac- 
tion of  the  Auditing  Department,  either  in  al- 
lowing or  rejecting  such  a  claim,  was  not  an 
essential  prerequisite  to  the  jurisdiction  of  the 
Court  of  Claims  to  hear  it.  In  that  case  it  ap- 
peared that  the  Court  of  Claims  had  refused  to 
consider  a  claim  against  the  United  States  pre- 
sented to  it  because  the  claimant  had  not  com- 
plied with  a  rule  of  that  Court  which  required 
that  the  x>£urty  should  have  first  gone  to  the  de- 


partment which  might  have  entertained  it  be- 
fore he  was  permitted  to  proceed  in  that  tribu- 
nal. But  this  Court  held  that  such  a  rule  was 
"an  additional  restriction  to  the  exercise  of  ju- 
risdiction by  that  Court.  It  required  the  claim- 
ant to  do  what  the  acts  giving  the  Court  juris- 
diction did  not  require  him  to  do,  before  it 
would  assume  jurisdiction  of  his  case."  The 
rule  was,  therefore*,  declared  to  be  void,  and  the 
Court  of  Claims  was  directed  to  proceed  with, 
the  consideration  of  the  case. 

The  presentation,  therefore,  of  the  present 
case  to  the  officers  of  the  Government  charged 
with  the  auditing  of  such  accounts  in  the  Treas- 
ury Department  was  not  necessary  to  give  the 
Court  of  Claims  jurisdiction,  and  it  would  have 
been  a  useless  step,  because  the  statute  ex- 
pressly says  that  the  Court  shall  first  "cause  to 
be  enterea  of  record  an  order  approving  or  dis- 
approving the  account,  as  may  be  according  to 
law  and  just." 

No  provision  is  made  for  a  refusal  by  the  Court 
to  act  upon  a  claim,  and  the  most  forcible  argu- 
ment now  made  on  behalf  of  the  Government 
against  the  right  of  the  Court  of  Claims  to  take 
jurisdiction  of  this  case,  is  that  no  such  order 
was  made  by  the  Circuit  or  District  Court,  and 
that  the  proper  remedy  for  the  claimant  is  a 
proceeding  in  mandaviiis  to  compel  the  Circuit 
Court  to  act  upon  the  account 

We  do  not  know  what  may  have  been  the  cir- 
cumstances which  induced  that  Court  to  decline 
to  act  upon  this  claim,  but  we  are  not  prepared 
to  say  that  such  a  writ  is  the  proper  remedy  for 
the  claimant  tx>  resort  to  here.  If  there  were  no 
other  this  might  be  so,  but  the  attempt  to  pro- 
ceed by  mandamus  would  raise  the  question, 
always  a  troublesome  one,  whether  it  is  a  part  of 
the  judicial  function  to  take  part  in  auditing 
the  accounts  against  the  Government,  or  prepar- 
ing them  for  submission  to  the  auditing  officers. 
But  as  we  feel  well  assured  that  the  claimant,  who 
has  done  everything  in  his  power  to  secure  ac- 
tion upon  his  account  by  the  district  attorney 
and  the  Court,  and  who  has  a  just  claim  against 
the  Government  for  services  rendered  under  the 
act  of  Congress,  has  a  remedy  in  the  Court  of 
Claims,  we  do  not  see  why  he  should  be  com- 
pelled first  to  resort  to  a  writ  of  mandamxia 
against  the  Circuit  Court.  This  remedy,  always 
an  unusual  one  and  out  of  the  ordinary  course 
of  proceeding,  would  be  attended,  in  the  case 
beu)re  us,  with  delay  and  embarrassment.  It  is 
not  by  any  means  so  efficient  nor  so  speedy  as 
an  action  in  the  Court  of  Claims,  If  he  should 
succeed,  after  trouble,  delay  and  expense,  in 
procuring  action  by  the  local  court,  which  might 
be  either  an  approval  or  a  disapproval  of  his 
claim,  he  would  still  have  to  go  to  the  auditing 
department,  in  which  the  action  of  the  Court  is 
only  advisory,  or  he  might  sue  in  the  Court  of 
Claims  as  shown  in  the  case  of  Clyde  w.  United 
States,  13  Wallace,  supra^ 

We  are,  therefore,  of  opinion  that  the  Court 
of  Claims  had  jurisdiction  of  the  case,  and  its 
judgment  is  affirmed. 


A  CLAIM  allowed  by  an  administrator  and 
afcerwards  approved  by  the  probate  judge, 
bears  interest  firom  the  date  of  the  approval. 
In  re  Glen's  Estate,  S.  C.  Cal.,  Jan.  26, 1888. 
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Hopreme  Conrt  of  the  District  of  Colambia. 

GENERAL  TERM. 

Reported  by  Franklin  H.  Mackey. 

AMAZIAH  D.  BARBER 

JOHN  H.  HARRIS. 
No.  28,321.    At  Law. 

The  Chief  JuBTiCBand  Justices  J  am  km  and  Merrick  Bitting. 
Decided  November  6,  18S8. 

1.  In  a  landlord  and  tenant  proceeilinjf  it  is  sufllicient  if  the 
complaint  is  sworn  to  before  any  person  coini>etent  to  ad- 
minister an  oath,  whether  he  be  in  the  District  or  else- 
where. 

2,  On  a  hearing  upon  certiorari  to  a  ji slice  of  the  pjaco  on  a 
landlord  and  tenant  proceeding  th«^  question  of  the  juris- 
diction of  the  Court  below  to  entertain  the  complaint 
(the  relation  of  landlord  and  tenant  bein^  deaie  i),  l«*  to  be 
tested  by  the  co-se  as  made  upon  the  record,  and  if  the 
averments  of  the  complatnt  show  a  8t:vte  of  facts  which 
will  create  the  relation  of  landlord  and  tenant,  it  is  suffi- 
cient to  sustain  the  jurusJiction  ;  whether  or  not  the  proofs 
sustain  the  averment**,  cannot  be  inquired  into  upon 
certvorari;  if  the  justice  erred  in  his  judgment  upon  the 
evidence,  that  is  a  matter  for  appeal. 

8.  Certiorari  cannot  be  resorted  to  to  fulfll  the  fVincUons  of 
an  appeal. 

Appeal  fVom  an  order  quashing  a  writ  of  ccr- 
tiorari  in  a  landlord  and  tenant  proceeding. 

The  Facts  are  stated  in  the  opinion. 

Messrs.  Edwards  and  Barnard  for  complain- 
ant (appellee): 

1.  Certiorari,  at  the  common  law,  will  only  lie 
to  inferior  jurisdictions  in  cases  where  they  pro- 
ceed illegally,  and  where  no  appeal  or  other 
mode  of  directly  reviewing  their  proceedings  is 
provided  by  law.  Parrell  r«.  Taylor,  12  Mich., 
113;  Ennis  va.  Ennis,  110  III.,  7.S  82;  Miller  vs. 
Trustee^*,  88  111.,  26;  Witkowski  va.  Skalowski, 
46  Ga,,  41;  Sturgism  Shepard,  28  Cal.,  115. 

The  object  of  the  writ  is  to  provide  a  remedy 
whereby  the  justice  of  the  peace,  or  other  tri- 
bunal of  limited  powers,  may  be  confined  within 
statutory  jurisdictional  limits;  and  every  pre- 
sumption will  obtain  in  favor  of  sustaining  the 
jurisdiction  which  is  exercised  by  such  tribunal. 
Baizer  va.  Lasch,  28  Wis.,  268;  2  Wait's  Act.  and 
Def.,  139;  Williamson  vs.  Carnan,  1  G.  and  J., 
196;  C.  and  R  I.  R.  Co.  va.  Fell,  22  111.,  333; 
Charter  Oak  L  Ins.  Co.  va.  Talmadge,  3  Mac  A. 
422. 

Where  an  appeal  is  provided  by  law,  ques- 
tions of  jurisdiction  can  be  raised  on  the  appeal; 
and  where  the  questions  are  of  such  character  as 
to  be  so  raised  and  reviewed,  although  going  to 
the  jurisdiction,  a  writ  of  certiorari  will  not  lie. 
Farrell  vs.  Taylor,  12  Mich.,  113. 

In  the  present  case  no  question  can  arise  as 
to  the  jurisdiction,  as  that  is  expressly  conferred 
by  the  statute. 

Whether  the  judgment  of  the  justice  of  the 
peace  is  erroneous  or  not,  cannot  be  questioned 
on  an  application  for  writ  of  certiorari.  His 
jurisdiction  of  the  parties  and  the  subject-mat- 
ter being  shown,  the  correctness  of  his  judgment 
can  only  be  inquired  into  on  appeal.  2  Wait's 
Act  and  Def.,  139;  Owens  i».  State,  27  Wis.,  466; 


People  ve.  Van  Alstyne,  32  Barb.,  131;  People 
v^.  Betts,  65  N.  Y.,  600;  People  va.  Co.  Judge,  40 
Cal.,  479. 

2.  Negligence  and  laches  of  the  petitioner  in 
defending  his  suit^  or  in  taking  an  appeal,  or  in 
applying  for  the  writ,  will  debar  him  from  this 
remedy  where  otherwise  it  might  have  been 
granted  him.  Dye  va.  Noel,  85  111.,  290;  Trustees 
t«.  Directors,  88  111.,  100;  2  Wait's  Act.  and  Def., 
138;  Erwin  vs.  Erwin,  3  Dev.  (N.  C),  Law,  628; 
[n  Re  Lantis,  9  Mich.,  324. 

3.  If  we  were  to  go  into  the  merits  of  the  eascL 
it  would  appear  that  the  petitioner  had  no  valid 
defence  which  he  could  have  made,  either  be- 

i  fore  the  justice  or  on  an  appeal.  The  plain tiflf 
was  the  bona  fide  purchaser  of  the  land  in  ques- 
tion under  a  valid  and  subsisting  deed  of  trust 
placed  on  the  said  property  before  defendant 
leased  it;  and  defendant  held  in  subordination 
to  said  trust. 

After  a  sale  under  such  a  deed  of  trust  or 
mortgage,  if  the  grantor  or  his  assignee  remains 
in  possession,  without  agreement,  he  becomes 
the  tenant  by  suffrance  of  the  purchaser. 
I.uchs  va.  Jones,  1  Mac  A.,  345;  Taylor's  Land. 
&  Ten.,  14,  46,  47,  notes;  Kinsley  vs.  Ames,  2 
Met.,  29;  Howard  t«.  Merriam,  6  Cush.,  676. 

The  same  rule  applies  to  the  tenant  or  lessee 
as  to  the  grantor  himself.  Keeoh  va.  Hall.,  1 
Doug.  (K.  B.),  21;  Wood's  Land.  &  Ten.,  185, 
190,  191. 

In  this  case,  the  merits  of  the  controversy 
were  not  only  heard  and  determined  by  the  jus- 
tice of  the  peace,  but  they  were  fully  heard  by 
this  Court  in  No.  10,046  Equity,  and  determined 
adversely  to  the  petitioner,  15  Wash.  Law 
Rep.,  881. 

Mr.  A.  C.  Bradley,  for  defendant  (appellant): 
The  doctrine  that  a  writ  of  certiorari  ought 
not  to  be  granted  in  any  case  in  which  the  party 
aggrieved  is  entitled  to  a  remedy  by  an  appeal 
to  a  superior  jurisdiction,  applies  only  to  those 
cases  in  which  the  writ  is  sought  to  be  used  for 
the  correction  of  errors  and  irregularities^  and 
not  to  those  in  which  the  basis  of  the  apphca- 
tion  is  that  the  inferior  tribunal  has  exceeded 
its  jurisdiction.  The  same  remark  may  be 
properly  applied  to  the  doctrine  of  laches  in 
connection  with  the  same  subject.  If  the  judg- 
ment complained  of  is  void  for  want  of  junsdio- 
tion  in  the  tribunal  rendering  it,  no  failure  or 
neglect  to  appeal,  and  no  lapse  of  time  will  be 
of  any  effect  to  validate  it.  As  a  judgment  it  is 
always  void  whenever  asserted.  People  vs. 
Judges,  24  Wend,,  253. 

Does  the  record  returned  by  the  justice  show 

I  that  he  had  jurisdiction  of  the  cause?   He  is  not 

I  a  court  of  record.    The  jurisdiction  in  landlord 

and  tenant  proceedings  is  a  special  statutory 

jurisdiction,  outside  of  his  general  powers,  to  be 

I  exercised  only  in  certain  specified  cases,  and  in 

the  specific  way  directed  by  statuta    There  is 

,  no  presumption  in  favor  of  his  jurisdiction,  and 

I  the  proceedings  must  show  on  their  face  that 

the  cause  of  which  he  assumed  jurisdiction  is 

;  within  the  statute,  and  that  every  step  neces- 

I  sary  to  confer  jurisdiction  has  been  duly  and 

I  regularly  taken.      Freeman    Judgments,  sees. 

517,  627;  Evertson  va.  Sutton,  6  Wend.,  285. 

Tho  law  under  which  Justice  Helmick  as- 
sumed jurisdiction  is  contained  in  sections  680 
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to  684,  inclusive,  Rev.  Stat  U.  S.  relating  to 
D.  0.,  under  chap.  19,  "Landlord  and  Tenant" 

This  statute  was  intended  to  apply  only  to 
cases  in  which  the  relation  of  landlord  and  ten- 
ant existed  by  convention  of  the  parties,  ex- 
press or  implied. 

It  was  in  reference  to  such  cases  only  that 
Congress  pretended  to  legislate,  as  is  clearly 
shown  by  the  title.    It  is  not  claimed  that  a 

glain  enactment  can  be  overruled  or  controlled 
y  the  title  to  the  act,  but  that  "  when  the  mind 
labors  to  discover  the  design  of  the  legislature, 
it  seizes  everything  from  which  aid  can  be  de- 
rived, and  in  such  case  the  title  claims  a  degree 
of  notice,  and  will  have  its  due  share  of  consid- 
eration." U.  S.  V8.  Fisher,  2  Cr.,  387;  U.  S.  V8, 
Palmer,  2  Wheat,  631. 

There  is  no  language  used  in  the  act  which 
necessarily  applies  to  other  cases  than  those 
enumerated,  or  to  any  case  in  which  the  con- 
ventional relation  does  not  e#9t,  and  '*  where 
the  general  system  of  laws  is  departed  from,  the 
legislative  intention  must  be  expressed  with  irre- 
sistible clearness  to  induce  a  court  of  justice  to 
suppose  a  design  to  effect  such  objects."  U.  S. 
V8.  Fisher,  2  Or.,  390. 

The  act  constitutes  three  classes  of  tenancies 
by  sufferance:  1st,  a  tenancy  without  express 
agreement,  which  before  the  statute  was  by  im- 
plication of  law  a  tenancy  at  will;  2d,  a  tenancy 
without  express  contract,  which  but  for  the  stat;- 
ute  would  be,  by  implied  agreement,  a  tenancy 
from  year  to  year;  and  3d,  a  tenancy  or  holding 
by  express  contract  or  lease  the  term  of  which 
has  expired.  Before  the  act  only  the  third  class 
of  those  named  was  a  tenancy  of  that  character. 
After  defining  and  classifying  tenancies  at  will 
and  by  sufferance,  the  act  provides  in  th6  same 
sentence  that  they  may  be  terniinated  by  a 
thirty  days'  notice  to  qui^:.  It  is  clear  that  no 
other  tenancy  by  sufferance  is  contemplated  in 
the  first  section.  It  is  claimed,  however,  that 
the  2d  section  of  the  act  covers  any  case  where 
one  holds  possession  without  right  after  his 
estate  is  determined  in  any  manner,  by  notice 
to. quit,  or  otherwise.  It  is  clear,  however,  that 
except  in  a  case  of  a  forcible  entry  or  forcible 
detainer,  the  remedy  piven  is  intended  to  apply 
to  a  tenancy  determmed  by  the  terms  of  the 
lease,  or  by  notice  to  quit,  or  in  any  other  way 
adopted  by  the  parties.  It  was  never  intended 
to  make  the  remedy  a  substitute  for  the  action 
of  ejectment,  or  that  it  should  apply  to  the  case 
of  the  possession  by  a  grantor  under  a  deed  of 
trust  wnere  there  has  been  default  and  sale 
made.  Similar  statutes  have  received  the  con- 
struction contended  for  in  the  following  cases: 
Evertson  vs,  Sutton,  5  Wend.,  281;  Roach  vs, 
t)osine,  9  Id.,  227;  People  vs,  Simpson,  28  N.  Y., 
65;  Hastings  vs,  PratL^8  Oush.,  121;  Boyle  vs, 
Boyle,  121  Mass.,  85;  Reed  vs,  Elwell,  46  Me., 
278;  Leavitt  vs.  Wallace,  12  N.  H.,  489. 

If  the  facts  set  forth  in  the  petition  are  true 
(and  the  motion  to  quash  concedes  their  truth), 
the  petitioner  was  not  tenant  by  the  sufferance 
of  Barber,  the  relation  of  landlord  and  tenant 
never  existed  between  them,  the  justice  had  no 
Jurisdiction  of  the  case,  and  his  judgment  is 
void. 

The  decision  by  this  Court  in  the  case  of 
Luchs  vs.  Jones  was  that  the  Ck>nrt  had  no 
jurisdiction  of  the  appeal,  and  it  was  dismissed. 


Its  advisory  opinion  delivered  in  that  case  is 
not  a  precedent,  was  not  well  considered,  and 
ought  not  to  be  followed.  Luchs  vs,  Jones,  1' 
Mac  A.,  345. 

If  the  averments  of  the  petition  are  disre- 
garded, and  the  validity  of  the  proceedings  and 
the  jurisdiction  of  the  justice  are  tested  solely 
by  the  face  of  the  record,  the  judgment  and 
proceedings  must  be  set  aside  as  coram  non 
judice.  By  the  return  of  the  justice  it  appears 
that  a  complaint  addressed  to  the  justice  was 
made  in  writhig  and  sworn  to  before  a  notary 
public  of  Oneida  County,  State  of  New  York. 

There  is  no  authority  in  the  statute  for  a  com- 
plaint under  oath  so  made,  and  it  conferred  no 
jurisdiction  upon  the  justice  to  issue  the  writ. 
The  language  of  the  act  is  "on  written  com- 
plaint on  oath  of  the  person  entitled  to  the 
premises  to  a  justice."  It  contemplates  the  per- 
sonal presence  of  the  complainant  before  the 
justice,  and  the  administering  of  an  oath  by  the 
[justice.  He  must  judge  of  the  propriety  and 
necessity  of  issuing  the  writ  by  having  the  facts 
sworn  to  before  him  by  the  party  complaining. 
He  is  not  authorized  to  take  the  certificate  of 
any  one  that  the  complaint  is  signed  and  sworn 
to  by  the  complainant  The  statute  does  not 
admit  of  action  by  the  justice  upon  an  af&davit 
of  the  facts  being  presented  to  him.  Had  Con- 
gress so  intended,  appropriate  language  would 
have  been  used.  The  lan^age  used  is  almost 
identical  with  that  used  in  Rev.  Stat.  D.  C, 
in  Section  999,  giving  power  to  a  justice  to  issue 
warrants  returnable  to  the  Police  Court;  in  Sec-*^ 
tion  1050,  g:iving  the  judge  of  the  Police  Court 
power  to  issue  process  for  arrest,  and  in  Section 
1064  providing  for  prosecution  by  information. 
In  these  instances,  under  Section  999,  the  com- 
plaint under  oath  must  be  made  before  the  jus- 
tice, and  under  the  other  two  sections  the  oath 
must  be  made  at  the  Police  Court  No  one 
would  impute  power  to  either  a  justice  of  the 
peace  or  a  judge  of  the  Police  Court  to  issue 
criminal  process  upon  an  afiSdavit  made  in  some 
other  jurisdiction  and  transmitted  to  him,  and 
yet  either  officer  would  have  as  much  authority 
and  power  to  issue  such  process  under  those 
circumstances  as  had  the  justice  of  the  peace  to 
issue  the  warrant  in  this  matter. 

The  law  requires  the  justice  to  issue  a  sum- 
mons to  a  proper  officer  "commanding  the  per- 
son complained  of  to  appear  and  show  cause." 
The  summons  shown  by  the  return  of  the  jus- 
tice is  a  command  addressed  to  the  constable 
requiring  him  to  summon  the  defendant  The 
service  of  this  writ  did  not  confer  jurisdiction 
upon  the  justice,  and  as  no  writ  was  overissued 
as  required  by  law,  the  proceeding  was  void, 
notwithstanding  the  defendant's  appearance. 
Cunningham  vs,  Goelet,  4  Denio,  71;  Hill  vs. 
Stocking,  6  Hill,  314;  Bigelow  vs.  Sterns,  19 
Johns.,  39. 

The  complaint  is  deficient,  and  fails  to  show 
that  the  cause  was  within  the  jurisdiction  of  the 
justice  in  several  essential  particulars.  Instead 
of  stating  the  facts  which  show  that  complain- 
ant is  entitled  to  the  remedy  sought,  the  com- 
plainant states  and  swears  to  conclusions  of  law. 

1.  The  statute  provides  that  the  justice  may 
issue  summons  upon  written  complaint  under 
oath  of  the  person  entitled  to  the  premises.  The 
complaint  states  that  Barber  is  entitled  to  the 
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i>o«8eMion.  This  is  swearing  to  a  conclusion  of 
law,  but  if  a  conclusion  of  law  was  sufficient, 
not  to  the  conclusion  required.  It  fails  to  state 
whether  the  complainant  is  owner  in  fee  or 
otherwise  in  what  way  he  is  entitled  to  the  pos- 
session. 

2.  The  statute  provides  that  the  complaint 
shall  charge  the  forcible  entry  or  detainer  "as 
aforesaid;"  that  is,  that  it  shall  show  the  estate 
and  tenancy  of  the  defendant,  how  created,  how 
determined,  and  in  what  way  the  possession  is 
held  without  right.  The  complainant  swears  to 
a  conclusion  of  law.  He  says  that  the  defend- 
ant is  **  tenant  by  the  sufferance  of  the  com- 
plainant." The  statute  makes  three  classes  of 
tenancies  by  suflFerance,  and  there  are  various 
opinions  and  judicial  decisions  as  to  other  ten- 
ancies or  quasi  tenancies  by  sufferance  not  men- 
tioned in  the  statute,  and  the  complaint  fails  to 
indicate  to  which  of  them  the  defendant  be- 
longed. It  was  essential  that  he  should  state 
the  facts  constituting  the  relation,  not  his  ulti- 
mate legal  conclusion  ftora  the  facts,  in  order 
that  the  jurisdiction  of  the  justice  should  be 
indicated.  The  failure  to  do  so  is  fatal  to  the 
proceeding.  Ricketson  vs.  Richardson,  26  Cal., 
153;  Forbes  V8.  Hyde,  31  Cal ,  353;  Roberts  vs. 
Matthews,  38  N.  Y.,  461;  Hill  vs.  Stocking,  6 
Hill,  314;  Sims  vs.  Humphrey,  4  Denio,  185:  Fow- ' 
ler  V8,  Roe,  25  N.  J.  L.,  549;  Shepherd  vs.  Sliker, ' 
31  /d.,  432;  McGinniss  vs.  Vernon,  67  Pa.,  144; : 
McDermott  vs.  Mcllwain,  75  Id.^  341;  Evans  vs.  ' 
Muller,  25  Mo.,  195.  I 

Mr.  Justice  Merrick  delivered  the  opinion  of. 
the  Court :  I 

In  this  case  there  was  a  petition  for  a  writ  of 
certiorari  to  a  justice  of  the  peace  to  require  him  ' 
to  send  up  the  proceedings  in  a  landlord  and 
tenant  case.  Tne  original  application  to  the 
justice  was  made  and  tne  warrant  was  issued  on 
the  31st  of  July,  1886.  Judgment  for  possession 
was  rendered  August  14,  1886,  and  a  writ  of 
restitution  was  issued  on  the  27th  of  November, 
1886,  and  the  petition  for  the  writ  of  certiorari 
was  filed  on  tne  19th  day  of  December,  1887. 
The  petition  set  forth,  as  its  ground  of  com- 
plaint, that  the  written  complaint  under  oath, 
was  not  made  to  or  before  the  said  justice  of  the 
peace,  as  is  required  by  law,  and  that  the  appli- 1 
cant  for  the  writ  did  not  appear  before  the  said 
justice  to  make  such  application,  but  made  an 
affidavit  before  a  notary  public  in  the  State  of 
New  York,  and  that  upon  said  affidavit  the  jus- 
tice assumed  to  act  and  caused  the  summons  to  ' 
issue,  and  proceeded  with  the  case  to  judg- ' 
ment.  I 

The  second  ground  of  objection  is  that  the  re- 1 
lation  of  landlord  and  tenant  did  not  exist  be- 1 
tween  the  applicant  for  the  writ  and  the  pe- : 
tioner.  ! 

The  Court  does  not  think  that  a  hypercritical 
construction  should  be  given  to  the  statute.    We 
think  that  it  is  abundantly  sufficient  if  the  com- 
plaint under  oath  be  presented  to  the  justice  and 
acted  upon,  but  that  the  oath  itself  need  not  be 
made  before  the  justice  who  issued  the  writ. 
There  is  nothing  in  the  policy  of  the  law,  there ' 
is  no  good  so  Hslt  as  the  Court  can  see,  to  be  ac-  ] 
complished  by  such  a  strict  construction  of  the  ^ 
rule  as  to  require  that  an  affidavit,  which  is  the 
foundation  of  the  proceeding,  shall  be  made  in ' 


proper  person  before  the  identical  justice  who 
issues  the  summons.  All  the  purposes  of  the 
law  are  gratified  by  having  the  complaint 
avouched  bv  a  sworn  statement  of  the  grievance 
of  which  toe  party  complains,  and  this  is  as 
good  and  efficacious  and  as  completely  compe- 
tent to  accomplish  the  object  of  repressing  vex- 
atious litigation,  if  the  oath  is  made  before  and 
duly  certified  by  any  officer  compet-ent  to  admin- 
ister an  oath,  as  if  made  before  the  identical 
justice.  That  ground  of  objection,  therefore,  the 
Court  thinks,  is  entirely  untenable.  The  oath 
may  be  as  well  made  before  a  party  competent 
to  make  the  oath  in  one  place  as  in  another,  and 
the  justice  could  as  well  conduct  the  proceedings 
thereupon  in  due  order  as  if  the  oath  had  been 
made  before  himself. 

It  is  objected,  in  the  second  place,  that  the  re- 
lations of  landlord  and  tenant  did  not  exist  be- 
tween the  two  parties. 

The  petition  Mlfore  the  justice  sets  forth  the 
relation  of  landlord  and  tenant,  and  that  the  jus- 
tice assumed  jurisdiction  and  acted  upon  the 
case  as  made.  Now,  what  may  have  occurred 
in  proof  we  do  not  and  cannot  know  upon  the 
application  for  a  certiorari. 

We  are  to  judge  as  to  the  question  of  jurisdic- 
tion by  the  case  as  made  upon  the  record  itaelf. 
In  other  words,  in  all  cases  where  there  is  an  ob- 
jection made  on  the  ground  of  jurisdiction,  we 
must  as  the  Supreme  Court  has  said,  test  it  by 
inquiring  whether  a  demurrer  would  lie  to  the 
proceedings  as  stated  in  the  papers  upon  the 
record.  In  this  case  the  averments  on  the  rec- 
ord—that is  to  say,  the  complaint,  which  is  the 
only  record  in  the  case — are  that  the  complain- 
ant represents  that  he  is  entitled  to  the  posses- 
sion of  certain  tenements,  describing  them,  and 
that  **  they  are  detained  and  withheld  ftrom  him 
without  right  by  the  defendant,  tenant  thereof 
by  sufferance  of  this  complainant,  and  whose 
tenancy  and  estate  therein  has  been  determined 
by  the  service  of  a  due  notice  to  quit,  of  thirty 
days,  in  writing." 

We  are  of  opinion  that  these  averments  con- 
stitute fully  a  statement  of  the  relation  of  land- 
lord and  tenant  between  the  parties.  Now, 
whether  the  proof  came  up  to  these  averments 
or  not,  cannot  be  inquired  into  upon  a  writ  of  cer- 
tiorari.  Certiorari  goes  only  to  the  iurisdiction. 
It  does  not  go  to  anj[  errors  of  judgment  that 
may  have  been  committed  by  the  justice  in  the 
progress  of  the  exercise  of  that  jurisdiction.  In 
other  words,  it  does  not  fulfill  the  function  of 
an  appeal  for  erroneous  judgment  upon  fkcts  as 
applied  to  the  jurisdictional  question,  and  we 
cannot  inquire,  upon  a  writ  of  certiorari  issued 
twelve  months  after  the  writ  of  restitution  had 
been  issued,  whether  or  not  there  was  sufficient 
evidence  before  the  justice  to  authorize  him  to 
pass  judgment  in  a  case  where  all  the  jurisdic- 
tional facts  were  fully  gratified  upon  the  record. 

For  these  reasons  the  decision  of  the  (HrcuU 
quashing  the  writ  of  certiorari  is  affirmed. 

An  action  to  enforce  a  mechanic's  lien  is  a 
proceeding  in  rem.  A  judgment  obtained  in 
such  an  action  cannot  be  collaterally  attacked  on 
account  of  the  coverture  of  the  defendant,  al- 
though that  coverture  appears  in  the  deed  un- 
der which  the  defendant  holds  title.  Shryock 
vs.  Buckman,  Supreme  Court  of  Pennsylvania. 


Digitized  by 


Google 


Vol.  XYI. 


THE  WASHINGTON  L^W  REPORTER. 


799 


JAMES  JACKSON.  Jr., 

vs. 

EMMA  M.  COMBS,  AND  COLUMBUS  ALEX- 

ANDER. 

Equity.    No.  8348. 

Th£  Chief  Justice  and  Justices  Jambs  and  Merrick  sitting. 

Decided  October  15,  1888. 

Under  an  agreement  to  pay  a  sum  of  money  oat  of  the  pro- 
ceeds of  a  claim  of  the  promisor  against  the  United 
States  as  soon  as  the  same  shall  be  collected,  there  is  no 
legal  obligation  on  the  part  of  the  promisor  to  make 
known  to  the  promisee  the  fact  of  the  collection  of  the 
Aind,  and  his  failure  to  do  so  will  not  prevent  the  running 
of  the  Statute  of  Limitations  from  the  date  of  its  collec- 
tion. 

In  such  a  case  the  rule  is  that  unless  by  virtue  of  the  contract 
itself,  or  by  some  relation  of  the  parties,  the  defendant  is 

*  under  a  duty  to  make  known  the  fact  of  payment,  mere  , 
silence  amounting  to  nothing  more  tJtian  non-action  is  not 
such  a  fraud  upon  the  plaintiff  as  entitles  him  to  complain 
of  it ;  but  it  seems  It  would  be  otherwise  if  he  were  guilty 
of  any  act  the  tendency  of  which  would  be  to  deceive  the 
plaintiff. 

Appeal  ftrom  a  decree  of  the  special  term  dis- 
missing a  bill  filed  to  procure  the  sale  of  a  dece- 
dent's realty  in  satisfaction  of  an  alleged  indebt- 
edness, the  personalty  being  insufficient  to  pay 
the  same. 

F.  E.  Alexander,  for  plaintiff. 

Messrs.  Nath'l.  Wilson  and  Robert  Chris- 
ty, for  defendants. 

Mr.  Chief  Justice  Bingham  delivered  the 
opinion  of  the  Court : 

From  the  bill  of  complaint  it  appears  that  one 
Joseph  Combs,  having  a  claim  amounting  to 
|2, 000  against  the  Un  i ted  States  gro  wi  ng  out  of  th e 
seizure  Dy  the  government  in  1863,  of  a  steamer 
of  which  he  was  the  owner,  employed  one  Wil- 
liam Fiteh,  a  claim  agent,  at  Washington,  to 
collect  the  claim.  The  contract  of  employment 
was  prepared  in  writing  by  J.  M.  Yznaga,  the 
step-son  and  attorney  of  Combs. 

This  contract,  which  was  limited  in  time,  ex- 
pired by  its  own  limitation  Thereupon  another 
contract  unlimited  as  to  time  was  entered  into 
between  Combs  and  Fitch  on  the  Slst  of  Janu- 
aiy,  1868. 

This  agreement  was  also  prepared  and  put  in 
writing  by  Combs'  attorney  and  step-son,  J.  M. 
Yznaga. 

The  plaintiff  avers  that  Fitch  spent  consider- 
able time  and  money  in  the  preparation  of  pa- 
pers and  prosecution  of  the  claim  against  the 
government,  but  that  in  June,  1868,  he.  Fitch,  at 
the  earnest  solicitation  of  Combs  and  his  fHends, 
consented  to  relinquish  this  contract,  in  consid- 
eration that  Combs,  with  one  S.  G.  Cabell,  should 
agree  to  pay  him  |1,000  out  of  the  proceeds  of 
this  claim  when  collected.  Accordingly  the 
contract  between  Combs  and  Fitch  was  rescin- 
ded, and  Combs  with  Cabell  executed  to  Fitch 
an  agreement  as  follows ; 

"$1,000. 

Washington,  D.  0.,  June  18, 1868. 

For  value  received  in  services  rendered  and  a 
ftirther  consideration  of  giving  up  the  contract 
between  Joseph  Combs  and  William  Fitch  for 


collecting  a  claim  against  the  United  States  gov- 
ernment for  the  steamboat  Louisville,  we,  jointly 
and  severally,  or  either  of  us,  promise  to  pay  to 
William  Fitch  or  his  order,  the  sum  of  one  thou- 
sand dollars  out  of  the  money,  as  soon  as  col- 
lected from  the  government  of  the  United  States, 
on  said  claim  for  said  steamboat  Louisville. 

Jos.  Combs. 
S.  G.  Cabell." 

The  bill  shows  that  Combs  died  in  the  City  of 
Washington  on  May  10,  1879 ;  that  he  was  intes-. 
tate  as  to  personal  property,  but  testate  as  to 
real  property ;  that  he  devised  certain  real  es- 
tate in  the  City  of  Washington  to  his  wife,  Emma 
M.  Combs,  in  fee  simple.  That  Columbus  Alex- 
ander was  appointed  administrator  of  the  perso- 
nal estate  of  Joseph  Combs,  and  that  he  executed 
for  a  valuable  consideratinn  an  assignment  of 
this  instrument  to  James  Jackson,  jr.,  the  plain- 
tiff, on  the  26th  of  April,  1881,  some  two  years 
after  the  death  of  Combs. 

The  bill  ftirther  alleges  that  Combs,  in  his  life- 
time, collected  the  claim  of  f82,000  from  the 
Government  of  the  United  States ;  that  it  was 
paid  to  him  on  the  27th  of  January,  1871;  but 
that  the  first  information  had  by  the  plaintiff 
of  its  payment  was  derived  from  a  newspaper 
paragraph,  in  the  City  of  Washington,  on  or 
about  April  8th,  1882.  The  averment  is  made 
that  Fitcn  used  all  proper  means  to  ascertain  as 
to  the  collection  of  said  claim,  and  it  is  charged 
that  Combs  and  Cabell,  and  the  defendant, 
Emma  M.  Combs,  and  the  said  Yznaga,  well 
knew  about  the  collection  of  said  claim,  and 
that  the  knowledge  of  its  collection  was  fraudu- 
lently concealed  from  the  plaintiff  and  said 
Fitch  by  said  named  parties  with  intent  to 
avoid  or  escape,  if  possible,  the  payment  of  the 
money  due  under  the  agreement,  and  with  the 
intention  or  hope  that,  by  permitting  a  suffi- 
cient time  to  elapse,  the  Statute  of  Limitations 
might  be  pleaded  in  any  suit  brought  to  enforce 
said  agreement 

The  plaintiff  avers  that  Combs,  as  soon  as  he 
collected  this  claim,  became,  by  virtue  of  the 
contract  between  Combs  and  Fitch,  the  trustee 
of  the  plaintiff,  and  that  it  was  the  duty  of 
Combs  to  make  known  the  payment  of  the 
claim  and  to  pay  to  Fitch  or  his  order  the 
$1,000  out  of  that  sum.  He  charges  that  no 
part  of  it  has  been  paid.  That  the  personal 
estate  is  insufficient  to  pay  it,  and  that  tiiere  is 
due  him  the  sum  of  $1,000  with  interest  ft^m 
January  27,  1871,  the  day  of  the  payment  to 
Combs  of  the  $82,000,  and  he  therefore  prays 
that  the  realty  in  the  possession  of  Mrs.  Cfombs 
may  be  subjected  to  the  payment  thereof. 

The  issue  presented  to  the  Court  is  raised  by 
the  answer  of  the  defendant,  Emma  M.  Combs, 
the  only  part  of  which  necessary  to  be  considered 
is  ^s  follows: 

''In  ftirther  answer  this  defendant  says  that 
she  is  informed  and  believes,  and  therefore 
charges,  that  plaintiff  is  the  son-in-law  of  said 
Fitch,  and  that  said  written  obligation  was 
transferred  to  said  Jackson  without  any  con- 
sideration being  paid  therefor;  that  said  claim 
described  in  said  bill  of  complaint  is  stale,  un- 
just and  inequitable,  and  that  the  said  supposed 
cause  of  action  described  in  said  bill  did  not  ac- 
crue to  plaintiff  at  any  time  within  three  years 
before  the  commencement  of  this  suit." 
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The  answer  denies  all  charges  of  fVaud. 

Evidence  was  taken  by  the  parties  on  the  issue 
joined  between  them,  relating  principally  to  the 
question  of  the  Statute  of  Limitation  and  to  the 
question  made  by  the  plaintifif  in  his  bill,  that 
tne  payment  of  this  money  to  Combs  by  the 
Government  was  fraudulently  concealed  from 
Fitch,  so  that  for  more  than  three  years  after 
the  death  of  Combfl,  Fitch  was  in  ignorance  of 
the  fact  of  payment. 

Counsel  for  the  plaintiff,  in  his  argument, 
while  disclaiming  that  he  is  entitled  to  recover 
this  money  from  the  defendant  upon  the 
ground  that  Gombs  was  constituted  by  this 
agreement  a  trustee,  and  that  the  money  col- 
lected by  him  was  a  trust  fund;  yet  claims  that 
the  relation  of  trust,  nevertheless,  did  exist, 
and  that  for  the  purpose  of  preventing  the 
Statute  of  Limitations  running  against  this 
claim,  the  Court  should  hold  that  such  trust 
relation  bound  the  obligors  and  their  represen- 
tatives to  make  disclosure  of  the  payment  of  the 
claim. 

In  our  opinion,  however,  this  instrument  was 
nothing  more  than  an  ordinal y  agreement  bind- 
ing Combs  to  the  payment  of  f  1,000  out  of  this 
fiind  when  collected.  It  did  not  create  the  rela- 
tion of  trustee  and  cestui  que  trust  between  these 
garties,  nor  did  it  impose  any  condition  upon 
ombs  in  relation  to  the  matter  different  from 
that  of  an  ordinary  debtor.  While  he  had  no 
right  to  use  any  artifice  to  conceal  from  Fitch 
the  fact  of  the  payment  of  this  money,  it  was 
not  his  duty  to  seek  Fitch  to  inform  him  that  it ! 
was  paid. 

The  money  was  collected  from  the  Navy  De- 
partment of  the  United  States,  so  far  as  we  are 
advised  by  the  record,  in  the  usual  mode  in 
which  sucn  claims  are  collected.  There  is  no 
proof  that  inquiry  was  ever  made  of  Combs 
during  his  life-time  as  to  whether  the  money 
had  been  paid;  nor  is  there  any  proof  that 
Combs  ever  used  any  artifice  whatever  to  con- 
ceal the  fact  of  payment  from  Fitch,  or  that 
there  was  any  fraudulent  concealment  of  the 
fact  of  payment  by  either  Mrs.  Combs,  or  Ca- 
bell, or  Mr.  Yznaga,  who  was  the  attorney  ot 
Combs  during  his  life-time.  In  fact,  the  evi- 
dence shows  that  none  of  these  parties  except 
Combs  knew  anything  about  the  payment  of 
this  money  at  an  earlier  date  than  Fitch  and  the 
plaintiff.  It  appears  from  the  evidence  that 
Combs  himself,  after  the  payment  of  this  money 
and  until  the  time  of  his  death,  was  most,  if  not 
all  of  the  time,  absent  from  the  City  of  Wash- 
ington, and  it  does  not  appear  that  any  inquiry 
was  made  of  him  as  to  whether  he  had  collected 
this  money  or  not.  Fitch  could  easily  have  put 
Combs  in  such  a  position  that  his  concealment 
of  the  fact  would  have  been  fraudulent,  by  ad- 
dressing to  him  an  inquiry  on  the  subject.  •  A 
refrisal  to  answer,  or  false  information,  would 
have  taken  the  case  out  of  the  statute.  It  is  in 
evidence  that  Mr.  Cabell,  a  short  time  after  the 
payment  of  this  money,  went  to  Fitch  and 
sought  to  take  up  this  paper  by  offering  him 
ten  cents  on  the  dollar  for  it;  which  sum  Fitch 
refrised  to  receive ;  but  all  the  evidence  is  to  the 
effect  that  Cabell  did  not  then  know  that  the 
money  was  collected,  and  did  not  afterwards, 
until  he  saw  the  article  in  the  newspaper  re- 
ferred to  in  the  bilL 


Our  attention  has  been  called  by  counsel  for 
the  plaintiff  to  several  cases  supposed  to  be  in 
point,  but  upon  examination  of  them  we  find 
that  they  are  all  to  the  effect  that  where  an  ac- 
tion is  brought  against  a  party  for  the  commis- 
sion of  fraudf  the  statute  will  not  run,  even 
though  the  defendant  has  not  been  guilty  of  any 
active  efforts  to  conceal  the  cause  of  action,  but 
that  the  action  may  be  maintained  for  the  fraud 
at  any  time  within  the  statutory  period  after  its 
discovery  by  the  plaintiff,  the  only  qualification 
being  that  the  plaintiff  should  have  exercised 
reasonable  diligence  under  the  circumstances  to 
discover  the  fraud.  But  that  is  very  different 
from  the  case  at  bar.  This  is  in  effect  simply 
an  action  to  recover  upon  the  contract.  The 
Statute  of  Limitations  having  been  pleaded,  it 
is  replied  that  the  defendant  firaudulentlly  con- 
cealed the  fact  that  the  cause  of  action  had  ao- 
crued.  This  is  not  the  exact  form,  but  is  the 
legal  effect  of  the  issue  as  presented.  Under 
such  circumstances  the  rule  of  law  is  that  unless 
by  virtue  of  the  contract  itself,  or  by  some  re- 
lation of  the  parties,  the  defendant  was  under 
a  duty  to  make  known  the  fact  of  payment,  the 
defendant's  mere  silence  amounting  to  nothing 
more  than  non-action,  is  not  such  a  fraud  upon 
the  plaintiff  as  entitles  him  to  complain.  There 
was  no  duty  resting  on  Combs  to  seek  Fitch  to 
make  the  fact  known  that  he  had  collected  this 
money,  and  he  was  guilty  of  no  active  fraud, 
nor  of  any  act  the  tendency  of  which  would  be 
to  deceive,  but  merely,  as  far  as  the  evidence 
shows,  maintained  silence  upon  the  subject. 

The  decree  of  the  Court  in  Special  Term  is 
aflSrmed  and  the  bill  dismissed. 


SANFORD  LEWIS. 

vs, 

THE  WASHINGTON   AND    GEORGETOWN 

R.RCO. 

Law  No.  2.\416. 

TheCaiKF  Jvsticb,  Justices  Jambs  and  Mbssick  aitUng. 

Decided  October  16th,  1858. 

1.  Where  no  cause  of  action  is  stated  in  the  ori^nal  declara- 
tion but  it  is  shown  for  the  first  time  in  an  amendment 
thereof,  a  plea  of  the  Statute  of  Limitations  relates  to  the 
time  of  the  filing  of  the  amendment.  Affirming  Johnston 
M.  The  District,  1  Mackey,  427. 

2.  Where,  however,  the  original  declaration  states  a  cause  of 
action,  but  does  it  imperfectly  and  thereafter  an  amend* 
ment  is  filed,  a  pleft  of  the  Statute  of  Limitation  will  relate 
to  the  time  of  the  filing  of  the  original  declaration. 

Demurrer  to  a  plea  of  the  Statute  of  Limita- 
tions to  an  amended  declaration.  Certified  to 
the  general  term  for  hearing  in  the  first  in- 
stance. 

The  Case  is  stated  in  the  opinion. 

Messrs.  Wm.  A.  Cook  and  0.  C.  Cole  for 
plaintifif. 

Messrs.  Enoch  Totten  and  Walter  D.  Dav- 
IDGE  for  defendant. 

Mr.  Justice  Merrick  delivered  the  opinion  of 
the  Court: 

This  case  was  certified  to  this  Court  to  be  heard 
in  the  first  instance  upon  a  demurrer  to  the  plea 
of  the  Statute  of  Limitations.    The  plaintifif  had 
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filed  his  declaration  alleging  that  he  had  been  | 
injured  by  the  act  of  a  conductor  on  the  Wash- , 
iugton  &Greorgetown  Railroad,  by  being  thrown 
upon  the  ground  the  5th  day  of  June,   1884, 
through  the  carelessness  of  the  conductor  ope- 
rating the  car;  that  his  right  arm  was  fractured;  I 
that  he  was  badly  bruised  and  iniured;  and  that 
in  consequence  he  has  been  confined  to  his  bed  , 
and  permanently  disabled.  I 

In  the  progress  of  the  cause  the  plaintiff  found  ' 


COURT  OF  APPEALS  OF  MARYLAND. 

BOWIE  tw.  HALL. 

Decided  November  23,  1888. 

A  promissory  note  provided  that  the  makers  would  pay  all 
costs  of  collection,  including  attorney's  commissions,  and 
that  such  costo  and  commissions  should  be  included  in  the 
judgroent  upon  the  note  in  case  of  suit.  These  provisions 
render  the  note  non-negotiable. 


it  necessary  or,  at  least,  supposed  it  necessary  But  such  provisions  are  enforceable,  and  are  not  in  violation 
to  amend  his  declaration,  upon  the  ground  that  ©f  law  or  public  policy,  a  judgment  may  be  rendered 
the  first  declaration  was  not  sufficiently  explicit  i  npon  the  note,  including  interest,  costs  and  commissions, 
in  averring  affirmatively  that  the  conductor  was  ' 

acting  as  the  agent  of  the  defendant,  and  that  I  Appeal  from  the  Circuit  Court  for  Prince 
the  party  injured  was  being  carried  for  hire.  1  George's  County. 


Leave  was  granted  by  the  Court,  and  the  amend 
ment  was  made  to  supply  these  defects  or  sup- 
posed defects  in  the  original  declaration.  There- 
upon the  Satute  of  Limitations  was  pleaded  as 
of  the  time  when  the  amended  declaration  was 
filed.  To  that  plea  a  demurrer  was  interposed 
upon  the  ground  that  the  Statute  of  Limitations 
was  not  referable  to  the  time  when  the  amended 
declaration  was  filed,  but  was  referable  to  the 
date  of  the  institution  of  the  suit. 

Had  there  been  no  cause  of  action  whatever 
stated  in  the  original  count,  then,  upon  the  au- 
thority of  the  case  which  was  referred  to  in  ar- 
gument (Johnston  vs.  The  District  of  Columbia, 
1  Mackey,  427),  the  plea  of  the  Statute  of  Limi- 
tions  would  relate  to  the  time  when  the  amended 
declaration  was  filed.  But  that  is  not  this  case. 
The  declaration  here  was  not  a  declaration  to- 
tally defective  by  reason  of  failing  to  state  any 
cause  of  action.  It  was  at  the  most  a  declaration 
stating  imperfectly  a  good  cause  of  action,  and 
the  difference  is  well  recognized  by  the  books 
between  the  defective  statement  of  a  good  cause 
of  action  and  the  statement  of  a  defective  or 
bad  cause  of  action.  The  one  is  capable  of 
amendment ;  the  other,  of  course,  is  not.  Or, 
to  test  the  matter  in  another  way ;  the  one  will 
be  supported  by  a  motion  in  arrest  of  judgment 
on  a  verdict  for  the  plaintiff,  while  the  other 
will  not  be  so  supported. 

Without  scrutinizing  very  much  in  detail  the 
first  count  in  the  original  declaration,  as  com- 
pared with  the  amenoment,  it  is  manifest  to  the 
Court  that  the  same  cause  of  action  is  mentioned 
both  in  the  original  and  the  amended  declaration. 
The  earmarks  are  too  unmistakable  not  to  iden- 
tify the  transaction  as  being  the  same ;  and  so 
long  as  the  Court  can  see,  when  an  amendment 
is  proposed,  that  it  states  the  same  cause  of 
action  which  was  at  first  imperfectly  stated,  the 
Statute  of  Limitations  will  be  referable  to  the 
date  of  the  institution  of  the  suit. 

The  demurrer  is,  therefore,  sustained  and  the 
cause  is  remanded  for  further  proceedings. 

A  WILL  directed  that  if  the  son  of  the  testator 
should  die  without  children,  then  on  the  death 
of  testator's  widow,  and  of  his  son,  the  property 
should  go  to  a  nephew.  The  son  was  sentenced 
to  Imprisonment  in  the  State  prison  for  life, 
and  the  widow  subseouently  diea.  Held,  that  2 
Revised  Statutes  of  New  York,  701,  section  20 
(Pen.  Code,  sec.  708),  providing  that  a  person 
sentenced  to  imprisonment  for  Rfe  **  shall  there- 
after be  deemed  civilly  dead,"  did  not  operate 
to  vest  title  or  right  of  possession  in  the  nephew. 


Joseph  K.  Roberts  and  William  Stanley, 
for  appellant. 
George  C,  Merrick,  for  appellees. 

Miller,  J:  In  this  case  suit  was  brought  by 
the  payee  against  the  makers  of  the  following 
note  or  instrument  in  writing: 

**fl,060.— Upper  Marlboro,  May  4th,  1887. 
Three  months  after  date  we  jointly  and  sever- 
ally promise  to  Francis  M.  Bowie,  at  the  Na- 
tional Bank  of  the  Republic,  of  Washington, 
D.  C,  the  sum  of  one  thousand  and  sixty  dol- 
lars, value  received,  with  interest.  And  we  far- 
ther promise  that  if  said  note  is  not  paid  at  ma- 
turity we  will  pay  all  cost  or  expense  of  collect- 
ing the  same,  including  attornejr's  commissions, 
the  same  to  be  calculated  and  included  in  the 
judgment  recovered  upon  said  note  in  case  of 
suit.— C.  Hall,  H.  W.  Clagett." 

All  errors  in  pleading  were  waived,  but  before 
the  trial  day  one  of  the  defendants  paid  the  fUll 
amount  of  the  note  and  interest  but  refUsed  to 
pay  attorney's  fees.  This,  therefore,  was  the 
only  question  in  controversy  to  be  decided  by 
the  Court  The  Court  below  decided  against 
the  recovery,  and  gave  judgment  in  favor  of  the 
defendants.  From  that  judgment  the  plaintiff 
has  appealed. 

In  Maryland  Fertilizing  and  Manufacturins^ 
Company  vs,  Newman,  60  Md.,  584,  this  Court 
held  that  a  similar  stipulation  destroyed  the  ne- 
gotiability of  the  note,  but  by  no  means  decided 
that  it  was  a  void  contract    On  the  contrary, 
after  citing  the  cases  of  Bullock  V8.  Taylor,  39 
Mich.,  137,  and  Witherspoon  vs.  Musselman,  14 
Bush.,  214,  where  a  contract  of  this  character  in 
a  note  had  been  treated  as  a  stipulated  penalty 
and  declared  void,  the  Court  said  :    **  But  to  de- 
clare such  stipulations  void  in  order  to  maintain 
the  negotiable  character   of  the   note   is   cer- 
tainly a  strong  thing  for  the  Court  to  do,  unless 
it  clearly  contravened  some  established  princi- 
ple of  law.    Parties  have  the  right  to  make  their 
contracts  in  what  form  they  please  provided 
they  consist  with  the  law  of  the  land,  and  it  is 
the  duty  of  the  courts  so  to  construe  them,  if 
possible,  as  to  maintain  them  in  their  integrity 
and  entirety.    While  the  instrument  under  con- 
sideration may  not  be  a  valid  negotiable  prom- 
issory note  it  does  not  by  any  means  follow  that 
it  is  not  a  valid  contract  of  another  description." 
The  Court,  then,  though  they  affirmed  the  judg- 
ment, remanded  the  cause  in  order  to  allow  th^ 
plaintiff  to  amend  his  declaration  and  to  declare 
on  the  special  agreement  as  assignee  thereof^ 
instead  of  suing,  as  he  had  done,  as  endorsee  of 
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the  note.  And  in  Mans  va,  McKellip,  38  Md.  238, 
a  like  stipulation  in  a  mortgage  was  expressly 
upheld. 

But  even  if  the  question  were  a  new  one,  we 
can  discover  no  ground  whatever  upon  which 
to  declare  such  a  contract  void.  In  the  before 
us  the  interest  on  the  sum  lent  up  to  the  ma- 
turity of  the  note  is  less  than  half  the  most 
reasonable  commissions  the  lender  will  have  to 
pay  an  attorney  for  collecting  it  by  suit  or 
otherwise,  so  that  by  default  of  the  borrower 
he  would  lose  all  the  interest  and  part  of  the 
principal.  What  possible  objection  can  there 
be  in  allowing  parties  to  contract  against  a 
result  like  that?  In  our  iudgment,  such  con- 
tracts violate  no  principle  of  law  or  public 
policy.  It  seems  to  us  simply  a  stipulation  in- 
tended to  secure  punctuality  in  the  perform- 
ance of  the  contract,  and  as  such  contains  no 
element  of  oppression  to  the  borrower.  Its 
tendency,  in  fact,  is  to  help  him  to  borrow  at  a 
less  rate  of  interest,  as  puntuality  in  payment 
is  usually  taken  into  consideration  in  fixing  the 
terms  of  a  loan.  Nor  can  it  be  regarded  as  a 
cover  to  usury,  for  it«  effect  is  clearly  not  to 
put  any  money  above  the  legal  rate  of  interest 
lato  the  pocket  of  the  lender,  but  merely  to 
enable  him  to  get  back  his  money  .with  legal 
interest  and  nothing  more. 

We  are  not  aware  of  any  case  in  which  such  a 
contract  has  come  before  an  English  court,  and 
this  may  result  from  what  we  believe  to  be  the 
fkct,  that  the  practice  of  remunerating  attorneys 
and  solicitors  for  their  professional  services  by  a 
certain  percentage  on  money  collected  by  them 
for  their  clients  by  suits  in  court,  has  never  pre- 
vailed in  England.  In  this  country,  however, 
such  a  practice  has  been  commonly  adopted. 
Contracts,  therefore,  like  the  present  are  not 
unusual  here,  and  have  become  numerous  in  re- 
cent times.  In  some  cases  their  validity  has 
been  denied  by  the  courts,  but  it  seems  they  are 
sustained  by  a  decided  preponderance  of  author- 
ity. Counsel  for  appellant  have,  witli  commen- 
dable diligence,  collected  a  number  of  authori- 
ties sustaining  them  (which  we  give),  and  doubt- 
less others  to  the  same  effect  may  be  found : 
Ruling  V8.  Drexel,  7  Watts,  129 ;  McAllister's 
Appeal,  69  Penn.,  204 ;  Smith  vs.  Silver,  32  Ind.; 
Clauson  vs.  Munson,  65  111.,  394  ;  Camp,  Glover 
&  Co.  V8.  Handle  &  Co.,  81  Ala.,  240  ;  Miner  va. 
Paris  Exchange  Bank,  53  Tex.,  659:  McGill  ra. 
Griffin,  32  Iowa,  445;  Chase  va.  Whitmore,68 
Cal.,  645 ;  Peyser  va.  Cole,  11  Oregon,  39.  We 
are,  therefore,  of  opinion  the  learned  Court  be- 
low was  in  error  in  refusing  to  allow  the  plaintiff 
to  recover  these  commissions  in  this  case. 

Judgment  reversed  and  new  trial  awarded. 


98.  The  Fan*.  Friend  MaiiT *g  Co. 

Ml  with  costs. 


THE  COURTS. 

SUPREME  COURT  OF  THE  UNITED  STATES. 

December  10. 

OeDrge  P.  Goff,  of  Washinfirton,  D.  C„  and  Ira  W.  Buell, 
of  Chicago,  ni.,  were  admitted  to  practice. 

46.  The  Oer.  Sav.  B.,  of  Davenport,  vs.  Ooonty  of  Frank- 
lin, UL    Decree  afflrmod  with  costit. 

8.  Original.  Ex  parte:  In  the  matter  of  the  Chateaogay 
Ore  and  Iron  Company,  petitioner.  Petition  for  writ  of 
mandamus  granted. 

943.  The  trustees  of  Dublin  Township,  Ohio.  va.  The  Mil- 
ford  Five-Cent  Savings  Institution.  Dismissea  for  want  of 
Jurisdiction. 


The  Challenge  Cora 
Planter  Co.    Decree  afflb-med  \ "  " 

96.  Pnrdy,  etc.,H«.  The  Town  of  Lansing.  Judgment  affirmed 
withcosta. 

90.  Metoalf  vB,  The  City  of  Watertown.  Judgment  re- 
versed—exists  to  be  paid  by  the  plaintiff  in  errror— and  cause 
remanded  with  directions  for  such  fdriher  proceedings  as 
may  be  consistent  with  law. 

72.  Marsh  et  al.  vt.  Nichols,  Shepard  A  Co.  Decree  af- 
firmed with  costs. 

95.  Nichols,  Shephard  A  Co.,  etc.,  tm.  Marsh  et  al.  Dis- 
missed with  costs. 

48.  The  Qoodyear  India  Rubber  Olove  Man'f 'g  Co.  et  al. 
V9.  The  Goodyear  Rubber  Company.  Decree  reversed  with 
costs;  cause  remanded  with  directions  to  dismiss  the  bilL 

40.  Glasgow,  etc., ««.  Baker  et  al.  Judgment  affinned  wiih 
costs. 

491.  Randolph  vs.  The  Quidneck  Company  et  al.  Motion 
to  rescind  order  of  dismissal  granted,  provided  new  parties 
are  made  within  thirty  days  and  upon  payment  of  costs  of 
motions. 

981.  G.  B.  List  m.  The  Commonwealth  of  Penna.  Case 
abated  and  writ  of  error  dismissed. 

993.  U.  8.,  ex  rel.  Charles  R.  Miller,  vs.  John  C.  Black. 
Commissioner  of  Pensions.  Motion  to  recall  mandate  and 
amend  Judgment  granted. 

SUPREME  COURT  OF  THE  D.  C. 

GENERAL  TERM. 

December  10. 

Renter  vs.  Patch.  Decree  below  reversed.  Opinion  by 
Mr.  Justice  Merrick. 

Hinds  vs.  Hinds.  Judgment  below  affirmed.  Opinion  by 
Mr.  Chief  Justice  Bingnam. 

Droop  vs.  Metzerot.  Decree  below  affirmed  except  as  to 
certain  points.    Opmion  by  Mr.  Chiet  Justice  Ringha^m, 

In  rs  O.  H.  Morrison's  estate.    Cause  placed  on  hearing. 

IN  EQUITY.— New  Suits. 

December  1. 

11475.  John  R.  Whitmore  vs.  John  E.  Bayliss.  To  restrain 
defendant  from  interfering  with  possession  of  premises. 
Com.  sol.,  T.  H.  Fitnam. 

11476.  Annie  E.  Johnston  vs.  Thurston  B.  Johnston,  tni»> 
tee,  et  al.    For  assignment.    Com.  sol.,  R.  R.  Perry. 

11477.  Frances  A.  Parnell  et  al.  vs.  Mary  W.  Joyce  et  al. 
To  substitute  trustee.    Com.  sol.,  Fillmore  Beall. 

Decembers. 

11478.  Rebecca  Seymour  vs.  Charles  H.  Seymour.  For  di- 
vorce.   Com.  sols.,  Riddle,  Davis  &  Padgett. 

11479.  Kat^  A.  Bastianelli  et  al.  vs.  Thurston  B.  Johnston, 
trustee,  et  al.    To  administer  trust.    Com.  sol.,  R.  R.  Perry. 

December  4 

11480.  J.  William  Lee  et  al.  vs.  Chauncey  Goodrich  et  aL 
Creditor's  bill.    Com.  sol.,  B.  F.  Leighton. 

11481.  Lottie  RoUow  vs.  Frank  T.  Rollow.  For  divorce. 
Com.  sol.,  W.  P.  Williamson. 

11482.  Robert  Leitch  et  al.  vs.  Margaretha  Kremb.  To  en- 
force mechanic's  lien.    Com.  sol.,  John  Ridout. 

11433.  Ellen  F.  Oisbora  et  al.  vs.  Mju-y  H.  Shoemaker  et  al. 
For  partition.    Com.  sol.,  C.  H.  Cragin,  Jr. 

11484.  WiUiam  C.  Clabaugh  et  al.  vs.  Lillie  W.  Clabaugh. 
To  sell  lots.    Com.  sol.,  E.  B.  Hay. 

11485.  Augustus  Btirgdorf  vs.  William  C.  Clabaugh  et  aL 
For  conveyance.    Com.  sol..  Same. 

CIRCUIT  COURT.— New  Suits  at  Law. 

December  4. 

29160.  Ann  B.  Creeks  vs.  Richard  Bond  et  aL  Ejectment. 
PlflFis  attys,  Edwards  &  Barnard. 

29161.  Carter,  Rice  &  Co.,  corporation,  vs.  Henxy  W. 
Blair.    Note,  $3,000.    Plffs  atty,  Charles  P.  Thompson,  Jr. 

29162.  Langdon  H.  Marsh  vs.  Sarah  L.  Jones  et  aL  Note» 
|300.    Plfis  aUv,  C.  H.  Armes. 

December  6. 

29163.  Dorsey  Clagett,  administrator,  as.  The  BichmoDd 
and  DanviUe  R.  R.  Co.  Damages.  $10,000.  P1I&  atty,  WiU- 
iam H.  Dennis. 

29164.  Harry  B.  Lacky  vs.  The  National  Life  and  Matority 
Association  of  Washington,  D.  C.  Account,  $24930.  Plm 
attys,  Carrington  and  Williamson. 

291A6.  William  B.  Noble,  executor,  vs,  George  TsjVar. 
Bond,  $52,600.    Plfb  aUy,  Nath.  Wilson. 
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Notice  of  ®leclion. 


THE  REOrLAR  MEETING  of  the  STOCKHOLDERS 
OP  THE  LAW  REPORTER  COMPANY  of  Washington  City, 
will  be  held  at  the  office  of  said  Company.  No.  503  E 
STREET.  NORTHWEST,  in  said  City,  on  Monday,  January 
14. 18S9,  for  the  election  of  Trustees  ot  said  Company.  Polls 
will  be  open  from  12  M.  until  1  o'clock  P.  M.,  of  said  day. 

WM.  F.  MATTINQLY,  President. 
FRANKLIN  H.  MACKEY,  Secretary. 


Cegal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  11th  day  of  December,  1888. 

Edward  Lloyd,  Richard  B.  Lloyd.  1 

Francis     B.    Lloyd.    Rosina 

Mackey,  Rosalie  M.  Bradford, 

Malcolm  Cudiip  and  Joanna 

Mackey,  Plaintiffs,  i  At  Law.    No.  28931. 

v§.  I  Docket  33. 

Mercy  M.  Gray,  Cordelia  Linn, 
Arthur  Costello.  George  Angel 
Costelto  and  Benton  Home, 
Defendants. 

On  motion  of  the  plaintiffs,  by  Mr.  Franklin  H.  Mackey* 
their  attorney,  it  is  ordered  that  the  defendant,  Mercy  M. 
Gray,  cause  her  appearance  to  be  entered  herein  on  or  be- 
fore the  tlrst  rule-day  occurring  forty  days  after  this  dayt 
otherwise  the  cause  will  be  proceeaed  Mrith  as  in  cose  of 
default. 

The  object  of  this  suit  is  to  recover  the  possession  of  the 
whole  or  original  lot  nine  (9),  in  square  six  hundred  and 
fifty-three  (653;,  in  the  City  of  Washington,  in  the  District  of 
Columbia. 
By  the  Court.  W.  S.  COX,  Justice,  &c. 

True  copv.    Test:  R.  J.  Meigs,  Clerk,  &c. 

60 __^ J.  R.  Young,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  11th  day  of  December.  1888. 

Alice  Dulaney  et  al.      ) 

m.  \  No.  11487,    Docket  28. 

Thomas  A.  Dulaney  et  al. ) 

On  motion  of  the  plaintiffs,  by  Mr.  B.  F.  Leighton,  their 
solicitor,  it  is  ordered  that  the  detendants,  Thomas  A.  Dulaney 
and  Robert  H  Ward,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  days 
alter  this  day;  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  make  partition  by  sale  of  the 
real  estate  in  complainants'  bill  described,  and  to  substitute 
a  trustee  in  place  of  the  said  Robert  H.  Ward,  trustee  under 
a  certain  deed  of  trust  set  aside  in  said  bill. 

By  the  Court.  W.  8.  COX,  Justice,  &c. 

True  copy.    Test :                R.  J.  Mbigs,  Clerk,  &c. 
SO  By  M^.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  11th  day  of  December,  1888. 

Theresa  M.  Lynch  ) 

V9.  [  Xo.  11443.    Eq.  Docket  28. 

Daniel  J.  Lynch.  ) 
On  motion  of  the  plaintiff,  by  Mr.  A.  B.  WilUams,  her  so- 
licitor, it  is  ordered  that  the  defendant,  Daniel  J.  Lynch,  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rulc-oay  occurring  forty  days  after  this  day;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  t^om  the  bond 
of  matrimony  with  the  said  defendant  on  the  ground  of 
desertion. 
Bythe  Court,  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mbios,  Clerk,  &c. 

60  By  M.  A.  Clamcy.  Ass't  Clerk. 


1HI3  13  TO  JIVE  yOTICE, 

That  the  subscriber,  of  Uie  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentairy  on  the  personal  estate  of  John  M.  Graham, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  10th  day  of  December 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Qiven  under  my  hand  this  10th  day  of  December,  1888. 

ELIZABETH  GRAHAM.  Bx*x,  704  18th  St.  n.  w. 
50    No.  8304.    Ad.  D.  14.    D.  E.  Cahill,  Proctor. 


Ccgal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  Sth  di^  of  December,  1888. 

Laura  A.  Blincoe) 

V8.  ^No.  11457.    Eq.  Docket  28. 

Joseph  Blincoe.  ) 

On  motion  of  the  plaintiff,  by  Mills  Dean,  Esq.,  her  so- 
licitor, it  is  ordered  that  the  defendant,  Joseph  Blincoe, 
cause  his  appearance  to  be  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  dav;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  procure  a  divorce  from  the 
bonds  of  matrimony  between  the  plaintiff,  Laura  A.  Blincoe, 
and  the  defendant,  Joseph  Blincoe,  on  the  ground  of  deser- 
tion. 

By  the  Court.  WM.  M.  MERRICK,  Justice,  &c. 

True  copy.    Test :  R.  J.  Mbios,  Clerk,  &c 

50  By  M.  a.  Clancy,  Aas't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  Sth  day  of  December,  1888. 


WUilam  L.  Bramhall  et  al.,  Trustees, 

Complainants, 


Rebecca  Britton  et  aL 


No.  11444. 
Eq.  Docket  28. 


Defendants. 


On  motion  of  the  plaintiffs,  by  Mr.  J.  J.  Johnson,  their 
solicitor,  it  is  ordered  that  the  defendants,  Rebecca  Britton, 
Elizabeth  M.  Hardy,  Mary  J.  Armsirona.  Annie  M.  Smiih.  Clotildis 
Millard,  Frances  Miliard,  Eleanor  A.  Millard,  Joshua  J.  Mhlard, 
Bessie  Millard  and  Mary  J.  Burrows,  cause  their  appearance  to 
be  entered  herein  on  or  belore  the  first  ruie-day  occurring 
forty  days  atter  this  day;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

Tbe  object  of  this  smt  is  to  quiet  title  to  lot  numbered 
eighteen  U8),  in  square  numbered  one  hundred  and  fdHy 
(140),  situate  in  the  City  of  Washington,  in  the  District  of 
Columbia,  in  the  complainants*. 

Bythe  Court.  WM.  M.  MERRICK,  Justice,  &c. 

True  copy.    Test:  R.  J.  Mbios,  Clerk,  &c. 

50  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
December  7th,  1888. 

In  the  case  of  Edward  Godey,  Executor,  &c.,  of  John 
W.  Godey,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  28th  day  of 
December,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making 
payment  and  distribution  under  the  Court's  direction  and 
control,  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwbe  the  said  Executor  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rbpokter  previous 
to  the  said  day. 

Test :  D0R8EY  CL AQETT,  Register  of  Wills. 

60    No.  2860.    Ad.  D.  13.    F.  W.  Jones,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


Louis  Kurtz,  Sr., 


Louise  Kurtz 


Sr.,  ) 
etal.) 


Equity.    No.  11284.    Doc,  28. 


Robert  H.  T.  Leipold,  the  trustee  herein,  having  reported 
the  sale  of  the  following  described  real  estate,  to  wit:  lots 
numbered  twenty-four  ^24)  and  twenty-five  (25),  in  square 
No.  480,  which  said  sale  and  property  is  more  ftilly  de- 
scribed in  proceedings  and  the  trustee's  report,  and  that  the 
said  property  was  sold  to  Charles  H.  Krey,  at  and  for  the 
sum  of  f^900.00  cash. 

It  is,  this  12th  day  of  December.  1888,  ordered  and  decreed, 
on  motion  of  the  solicitor  for  the  complainant,  that  said 
sale  be  confirmed,  unless  cause  to  the  contrary  be  shown  on 
or  before  the  15th  day  of  January,  1889. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Rbpobtsb  once  a  week  for  three  successive 
weeks  before  said  day. 

W.  8.  COX,  J. 

A  true  copy.    Test:  R.  J.  Mbios,  Clerk. 

60  By  L.  P.  Williams,  Aas't  Clerk. 
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£cgal  Noticco. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Colombia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  of  Administration  on  the  perbonal  estate  oi  John 
Dade,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havinK  claims  against  the  siiid  deceased  are 
hereby  warned  to  exhibit  the  same,  With  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  17th  day  of  November 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  17th  day  of  November,  1888. 
JOHN  F.  DADE,  Adm'r,  411  Ist  st  s.  e. 
47    H.  Randall  Webb,  Proctor. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Anna  M.  Furmige  ) 

V,  \  No.  10975.    Eq.  Doc.  27. 

Mary  Furmage  et  al.  3 

Irwin  B.  Linton,  the  trustee  herein,  having  reported  to 
the  Court  that  he  has  sold  to  Lewi*  C.  Rauterberg  sub-lots 
86  and  37,  in  square  479,  in  the  City  of  Washington,  contain- 
ing 4,565  square  feet  at  84  cents  per  square  foot,  and  sub-lot 
88.  in  said  square,  to  Frank  E.  Waring,  for  $2,455,  the  said 
sales  aggregating  16,289.60,  but  being  conditioned  upon  the 
furnishing  of  title-insurance  policies  to  the  purchasers  out 
of  the  proceeds  of  sale,  it  is,  this  19th  day  of  November,  A. 
D.  1888,  ordered  that  said  sales  be  ratified  and  confirmed, 
unless  cause  to  the  contrary  be  shown  on  or  before  the  19th 
day  of  December,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Rcporter  once  a  week  for  three  successive 
weeks  before  said  last-men  lioned  date. 

W.  8.  COX,  J. 

A  true  copy.    Test:  R.  J.  Meios,  Clerk. 

47  By  M.  A.  Clancy,  Ass't  Clerk. 

Tflts  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  bat^ 
obtained  ftt)m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Terra  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Thomas  H.  Dorsey, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  decease<}  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  13th  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  I3th  day  of  October,  1888. 

ALLENE  8.  DORSEY,  Adfm'x,  481  Pa.  ave.  n.  w. 
47    No.  3261.    Ad.  D.  14.    Richard  P.  Evans,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBM. 

Holding  a  Special  Term  for  Orphans'  Ooort  BnsineflB. 
November  21st,  1888. 
In  the  matter  of  the  Estate  of  John  H.  Barker,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased having  been  made  by  Julia  A.  Barker. 
All  persons  interested  are  hereby  noticed  to  appear  in 
j  this  Court  on   Friday,  the  21st  day  of  December  next  at 
I  11  o'clock  a.  m.,  to  show  cause  why  the  said  Will  should 
not  be  proved  and  admitted  to  Probate  and  Letters  Testa- 
mentary on  the  Estate  of  the  said  deceased  should  not  issm 
as  prated. 
I      Provided  a  cop^  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washlnqton  Law  Rspobtbb  pre- 
vious to  the  said  day. 
By  the  Court.  W.  8.  COX,  Justice. 

Test :  DORSEY  CLAGETT,  Register  of  Wilis. 

48    W.  W.  Boarman,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Colnmbia,  have 
obtained  ftom  tlie  Supreme  Court  of  the  District  of  Colnmbia, 
;  holding  a  Special  Term  for  Orphans'  Court  bnmness,  Letters 
,  Testamentary  on  the  personal  estate  of  Horace  S.  Johnstoe, 
.  late  of  the  Dustrict  of  Columbia,  deceased. 
j  All  persons  having  claims  against  the  said  deceased  are 
t  hereby  warned  to  exhibit  the  same,  with  the  vouchers  ibere- 
:  of,  to  the  subscribers,  on  or  before  the  Ist  day  of  December 
I  next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
I  of  the  said  estate. 

Qiven  under  our  hands  this  1st  day  of  December,  1888. 
THURSTON  B.  JOHNSTON, 
WALTER  A.  JOHNSTON, 

Executors, 
1000  Va.  ave.  s.  w. 
60    No.  3278.    Ad.  D.  14.    Claughton  &  Clangfaton,  Procton. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Mary  E.  Thomas  and  others  ) 

V.  \  Equity  No.  10,898.    Doc.  27. 

W.  W.Thomas  and  others.  ) 
Ordered,  this  20th  day  of  November,  A.  D.  1888,  that  the 
sale  made  and  reported  by  William  W.  Boarman,  Esq.,  trus- 
tee, of  the  real  estate  described  in  the  said  report,  filed  No- 
vember 19th  instant,  be,  and  the  same  is.  ratified  and  con- 
firmed, unless  cause  to  the  contrary  be  shown  on  or  before 
the  20th  day  of  December,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reportbr  Once  a  week  for  three  successive 
weeks  before  said  day  last  mentioned. 
The  report  states  the  amount  of  sale  to  be  $1,010.00. 

W.  S.  COX,  J. 
A  true  copy.    Test:  R.  J.  Mbigs,  Clerk, 

47  By  L.  P.  WiujAMs,  Ass't  Clerk. 


I  No.  11369.    Eq.  Docket  28. 
ir.  I 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  24th  day  of  November,  1888. 

Hattie  V.  Turner ) 

©•.  *' 

George  Turner. 

On  motion  of  the  plaintiflF,  by  Mr.  J.  Guilford  White,  her 
eohcitor,  it  is  ordered  that  the  defendant,  George  Turner, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  on  the  grounds 
of  habitual  drunkenness,  desertion  and  non-support. 

«_  .^ .  ^  g  ^^^  J^istice,  Ac. 


By  the  Court. 
True  copy.    Test : 


R.  J.  Meios  Clerk.  &c. 
By  M.  A.  CiiANOY,  Ass't  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Sapreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  Testamentary  on  the  personal  estate  of  Ira  N.  Burritt, 
late  of  the  District  of  Columbia,  det^ased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  1st  day  of  December 
next ;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Oiven  under  my  hand  this  1st  day  of  December,  1888. 

PAY80N  BURRITT,  Ex'r,  219  C  St.  s.  e. 
BO    No.  3300.    Ad.  D.  14.    Geo.  F.  Appleby,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained fh)m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  buainesa.  Letters 
of  Administration  on  the  personal  estate  of  Michael  Detioey, 
late  of  the  District  of  Columbia  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  voiu^ers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  of  October 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Oiven  under  my  hand  this  6th  day  of  October  1888. 
her 
KATE  «   DEVINBY,  Adm'x,  1038  5th  sL  n.  e. 
mark. 
60    No.  8247.    Ad.  D.  14.    Neal  T.  Murray,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained f^m  the  Supreme  Court  of  the  District  of  COlnmb^ 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
Testamentary  on  the  personal  estate  of  John  Sullivan,  late  of 
the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exLlbit  the  samf*.  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  befbre  the  30th  day  of  Novem^ 
next ;  they  may  otherwise  by  law  be  excluded  frxnn  all  ben- 
efit of  the  said  estate. 

Oiven  under  my  hand  this  30th  day  of  November,  18BB. 
her 
MARY  H  SULLIVAN,  Ex'x,  925  N.  J.  ave.  n.  w. 
mark. 
60    No.  8260.    Ad.  D.14. 
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teqal  Notices. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  itova  the  Supreme  Court  of  the  District  of  Colum- 
bia, holdiner  a  Special  Term  for  Orphans*  Court  business 
Letters  Testamentary  on  the  personal  estate  of  Charles  D. 
Pennebaker,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  ag^ainst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  22d  day  of  October 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  22d  day  of  October,  1888. 

ANNA  E.  PENNEBAKER,  Ex''x,  1341  Corcoran  sU 
49    No.  3179.    Ad.  D.  14.    It.  S.  Davis.  Proctor. 


£egal  Notices. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  oi  Administration  on  the  personal  estate  of  Flodoardo 
W.  Howard,  Jate  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2Bth  day  of  November 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  28th  day  of  November,  1888. 
EDVV.  W.  DONN,  AdmV,  935  F  st.  n.  w. 
49    No.  3274.    Ad.  D.  14. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Oi*phaii8'  Court  business.  Letters 
TestameutsCry  on  the  personal  estate  of  America  Wiliey,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  November 
next ;  they  may  otherwise  by  law  be  excludeci  iVom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  28th  day  of  November,  1888. 
GEO.  R.  WILLEY,  Ex»r,  225  B  st.  n.  w. 

48  No.  3285.    Ad.  D.  14.    Irving  Williamson,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Anna  M.  Edds,  late 
of  the  District  of  Columbia,  deceased. 

Ail  i>erson8  having  claims  against  the  said  deceased  are 
hereby  wurned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  30th  day  of  November 
next;  they  may  otherwise  by  law  be  excluded  ft-om  all  bene- 
fit of  the  SJELid  estate. 
Given  under  our  hands  this  30th  day  of  November,  1888. 

SETH  SCHELL, 
C.  W.  SCHELL, 
Executors, 
1341  29th  bt.  n.  w. 

49  No.  8293,    Ad.  D.  14.    Jesse  H.  Wilson,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fh>m  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  John  S. 
Slater,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  November 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  28th  day  of  November,  1888. 
ANNA  M.  SLATER,  Adm'x,  911  6th  st.  n.  w. 
49    No.  3294.    Ad.  D.  14. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Howard  L. 
Hyatt,  late  of  the  District  of  Columbia,  deceased.  | 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  November 
next;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  November,  1888. 
MAEY  E.  HYATr,  Ex»x,  233  G  St.  n.  w. 
48    No.  8297.  Ad.  D.  14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
November  30th,  1888. 

In  the  matter  of  the  Estate  of  Joseph  W.  Sands,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  lor  Letters  Testamentary  on  the  Estate  of  the  said 
deceased  has  this  day  been   made  by  Henry  L.  Biscoe. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  2lst  day  ol  December  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate,  and  Letters  Testamentary  on  the 
Estate  of  the  sai  i  deceased  should  not  issue  as  prayed. 

Piovided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  W.^sniNoroN  Law  Kepohteb  previous 
to  the  said  day. 

By  the  Court.  WM.  M.  MERRICK,  Justice. 

Test :                      DORSEY  CLAGETT,  Register  of  Wills. 
49    No.  3291.     Ad.  D.  14.    S.  T.  Thomas,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
November  30th,  1888. 

In  the  matter  of  the  Estate  of  William  H.  Thompson,  late  of 
the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the  said 
deceased  has  this  day  been  made  by  Louis  D.  Wiiie. 

All  persons  interested  are  hereby  notilied^to  appear  in  this 
Court  on  Friday,  the  28th  day  of  December  next  at  1  o'clock 
p.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate,  and  Letters  Testaraentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Court.  WM.  M.  MERRICK,  Justice. 

Test:  DORSEY  CLAGETT,  Register  of  Wilis. 

49    Dan*l  O'O.  Callaghan,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Daniel  W.  GotU 
wals,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  22d  day  ot  November 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  our  hands  this  22d  day  of  November,  1888. 
EMILY  K.  GOTTWALS. 
DAVID  B.  GOrTWALS. 

439  Warner  st.  n.  w. 
48    No.  8268.    Ad.  D.  14,    L.  Cabell  WiUiamson,  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  tlie  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans'  Court  busi- 
ness, Letters  Testamentary  on  the  personal  estate  of  Mil- 
ford  F.  Lackey,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
f,  to  the  subscribar,  on  or  before  the  2tth  dav  of  November 
ext;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  24th  day  of  November  1888. 
MARGARETTA  LACKEY,  Ex'x,  127  Md.  ave.  n.  e. 
48    No.  8296.    Ad.  D.  14.    Wm.  W.  Boarman,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  4th  day  of  December,  1888. 

William  B.  Webb  etaL    ) 

V8.  V  No.  11455.    Docket  28. 

MathHda  W.Stanton  etaL  I 
On  motion  of  the  plaintiffs,  by  Mr.  H.  Randall  Webb,  their 
solicitor,  it  is  ordered  that  the  defendants,  Edwin  M.  Stanton 
and  Sophy  C.  Stanton,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  days 
after  this  day;  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  new  trustee  to  release 
lot  D,  subdivision  in  square  226,  from  the  effects  of  a  deed  of 
trust,  made  to  Edwin  L.  Stanton,  now  deceased. 
By  the  Court.  WM^  M.  MERRICK,  Justice,  Ac. 


True  copy.    Test: 
49 


R.  J.  Mbios,  Clerk.  Ac. 
By  M.  A.  Clancy,  Ass^t  Clerk. 
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THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  Mont^^omer^  County,  Maryland, 
hath  obtained  from  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Terra  for  Orphans'  Court  busi- 
ness Letters,  Testamentary  on  the  per.sonal  estate  of  Ellen 
Haake,  late  of  the  District  of  Columoia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  November 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  November.  1888. 

JOHN  T.  VINSON,  Ex»r. 


47    No.  3108.    Ad.  D.  14. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  C'ourt  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  Frederick  F. 
Whitehead,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  15th  day  of  November 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  15th  day  of  November,  1888. 
JOSEPHINE  8.  WHITEHEAD,  Adm'x, 

2016  B  st  n.  w. 
47    No.  8272.    Ad.  D.  14.    A.  B.  Duvall.  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Maria  F.  Conlan, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  29th  day  of  October 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  29th  dav  of  October,  1888. 

RUDOLPH  EICHHORN,  Ex'r,  639  La.  ave. 
47    No.  3154.    Ad.  D.  14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  16th  day  of  November,  1888. 

Nellie  M.  Simmons  et  al. ) 

V9.  \  No.  11396.    Eq.  Docket  28. 

Jennie  Ramsey  et  al.    ) 

On  motion  of  the  complainants,  by  Mr.  John  Ridout, 
their  solicitor,  it  is  ordered  that  the  defendants,  Jennie 
Ramsey  and  James  P.  Ramsey,  her  husband,  Delozier  Ritten- 
house  and  Dolores  Rittenhouse,  cause  their  appearance  to  be 
entered  herein  on  or  before  the; first  rule-day  occurring  forty 
days  after  this  day :  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  aefault. 

Provided  this  order  be  published  in  the  Washington  Law 
Rkposteb  once  in  each  of  three  successive  weeks  before  said 
day. 

The  object  of  this  suit  is  to  procure  partition  by  sale  of  ccr^ 
tain  real  estate  in  the  City  of  Washingrton,  District  of  Co 
lumbla,  of  which  James  Davidson  died  seized. 

By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Meigs,  Clerk,  Ac. 

47  By  M.  A.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  16th  day  of  November,  1888. 
James  F.  Simpson)  \ 


Sarah 


-.  Simpson) 

V.  >  No.  11395.    Docket  28. 

Simpson.  ) 


On  motion  of  the  plaintiff^  by  Mr.  Prank  P.  Closs,  his 
■olicitor,  it  is  ordered  that  tne  defendant,  Sarah  Simpson, 
cause  her  appearance  to  be  entered  herein  on  or  before  the 
first  rule-dav  occurring  forty  days  after  this  day:  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  for  a  divorce,  instituted  by  the 

glaintiif,  James  F.  Simpson,  against  the  defendant.  Sarah 
impson,  on  the  ground  of  desertion  of  the  plaintiff  by  the 
defendant  for  the  uninterrupted  space  of  more  than  two 
years. 

W.  8.  COX,  Justice. 
47    True  copy.    Test:  R.  J.  Mbiob,  Clerk,  Ac. 


£egal  Blanks. 


PE  LAW  REPORTER  CO.  be^  to  an- 
nounoe  to  the  profession  that  the  fol- 
lowing of  its  series  of  legral  forms  are  no^ 
complete  and  can  be  obtained  at  the  office 
of  the  Company,  603  B  Street : 


55  P3 


TiTLB  OP  Blank, 


Deed  in  Fee, 

Deed  of  Trust, 

Quit  Claim  Deed, 

Trustee's  Deed, 

Court  Trustee's  Deed,  .  .  . 
Chattel  Deed  of  Trust     .    .    . 

Receipt, 

Rent  Receipt^ 

Promissory  Note,  ..... 

Deed  of  Trust  Note, .... 

Declaration :  Common  Counts, 

**  Gteneral,     .    .    . 

Stock  Transfer, 

Acknowledgment :  With  Wife, 

Clerk*8  Certificate, 
Acknowledgment:  Single, 

Clerk's  Certificate, 

Acknowledgment:  With  Wife, 

Single, .    . 

Notice  of  Trial, 

Note  of  Issue, 

Release:  Short  Form,  .  .  . 
Undertaking  for  App.  to  G.  T. 


si 

50olf3.50 
60  3.60 

50 

3.50 

50 

3.50 

60 

3.50 

50 

3.60 

6 

40 

6 

40 

6 

40 

6 

40 

25 

1.76 

50 

3.50 

10 

75 

3     25     1.75 


3 

25 

1.75 

3 

25 

1.75 

3 

2o 

1.75 

2 

10 

75 

2 

10 

75 

3 

25 

1.7) 

2 

10 

75 

These  Forms  ure  exAmined  and  pass0d  on  by  a  commJUm  of 
leading^  members  of  the  Bar,  are  hindsomely  printed  on  Crane  Bros. 
Littea  Pap*n'f  with  red  marginil  lines,  ire  of  uniform  /^ai  sizes,  tnd 
oa  the  whole  constitute  the  Snest  set  of  legal  forms  ever  ^ued  in 
the  District.  Many  other  forms  are  in  course  of  production,  it  being 
the  intention  of  the  Company  to  publish  a  complete  set  oflawbUaks. 


The  Law  Reporter  Co.'s 
BOOKSNDIJOB 

Printing  Dep't 

is  complete   in   every  pajiiicnlar  for  the 

prompt  €wid  correct  filling  of  orders 

for  all  kinds  of  Printingr  at 

reasonable   rates. 


ENGRAVING 

on  Copper  and  Steel  executed  in  the  best 
style  of  the  art. 


POSTAL    AND    TELEPHONE 
Orders  receive  attention   at  once.     Esti- 
mates  cheerfully  furnished. 


W.  F.  ROBERTS,  Supt, 
Telephone  249-6.  603  E  STREET 
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^ttomes0  at  tarn. 

WASHINGTON,  D.  0. 

A  BERT,  WILLIAM  STONE, 
A                                                                    408  Fifth  St.  n. 

w. 

I^ELL,  W. 

PEIRCE, 
Counsel  in  Patent  Ckwsea 

625  P  St.  n. 

w. 

T>LAIB.  JOHN  S., 

1420  F  St.  n. 

w. 

"TVUMONT, 

N., 

629  F  St.  n. 

w. 

E 


DWARDS  &  BARNARD, 


500  5th  St.  n.  w. 


M 


ACKEY.  FRANKLIN  H., 


505  D  St.  n.  w. 


s 


AVILLE,  JAMES  H., 


1419  F  St.  n.  w. 


M 


CALIFORNIA. 

oCALLISTER,  WARD,  Jr., 

430  Montgomery  St.,  San  Francisco. 


D 


COLORADO. 


UNN,  GEORQE, 


Denver. 


GEORGIA. 

HARBKON  &  GILBERT. 
*  Gate  City  Bank  Building,  Atlanta. 


KANSAS. 
"pvOUGLASS,  GEORGE  L., 


Wichita. 


MINNESOTA. 
TT  EATH,  HARTWELL  P., 


St.  Paul. 


NEBRASKA. 
i'\PFUTT,  CHARLES, 


Paxton  Building,  Omaha. 


OHIO. 


WING,  GEORGE  C. 
88  Euclid  Ave.,  Room  8,  Cleveland. 


JOHN    M.   YOORHBBS, 

ATTORNEY   AT    LAW, 
Solicitor  of  Patents  and  Counsel  in  Patent  Cases. 

PRACTICES   BEFORE  THE 

GF.NERAL  Land  Office  and  Court  op  Claims. 
Si  dead  Bldg.,  cor.  9tli  &  F  Sts.,  Washington,  D.  0.     7 

BALDWIN,  DAVIDSON  &  WIGHT, 

Attorneys  at  Law,  Solicitors  of  Patents,  and 
Connselors  in  Patent  Causes, 

25  Grant  Place,  "Washingrton,  D.  O. 

Patent  Business  Ezclnsiyely.    4 


Mmellatuom, 


NEW  TYPE,  NEW  PRESSES 


Careful  Supervision 


THE  LAW  Reporter 


Printing  and  Publishing 


HOUSE, 


No.  503  E  Street  N.  W 


Telephone  249-6. 


W.   F.  ROBERTS,  Superintendent. 


ANSON  9.  TAYLrOR^ 

Commissioner  of   Deeds,   Notary    Pnblio    and 
U.  S.  Commissioner, 

1224  F  St.  N.  W.  Washington,  D.  0. 

Attorney  for  Meroantile  OoUectin?  Agrenoy. 


BUDDY'S   JUSTICB, 

|4  per  vol.    For  sale  at  the  Washington  Law  Reporter  OflOoe 
A  Manual  of  the  Laws  of  the  District  of  Columbia  fh>m 
its  organization,  with  notes  of  decisions  and  references,  by 

CHABLES   S.  BUNDY, 

Commissioner  of  Deeds  for  all  the  States  and  Territories, 

irOTABT  PUBUO,  U.  8.  OOIOCISSIOMBB  AND  JUBTIOB  OF  THB  PBAOB 

468  La.  Ave.       (Opp.  City  HaU)       Washington,  D.  C. 

49- All  papers  for  record  or  use  in  other  States  should  be 
acknowleoged  before  a  Commissioner  of  Deeds  in  this  District 
t>efore  being  sent.  88 
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Valnable  Law  Books. 


IN 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2,  3,  4,  6,  1867 

to  1872. 
Abbott's  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound ;  vol.  4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  voL 

n,  1876. 
Atkins'  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  6,  6,  7. 

Barbour  on  Set-off. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  18^14. 

Bundy's  Justice — latest. 

Burge  on  Suretyship. 

Chitty's  English  Digest 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1865. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870 — Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly,  1789  to  1857, 

1857  to  1865,  1857  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3,  1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1857. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf's  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Discovery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Lrish  Reports,  Equity  series,  vol.  H,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronaux,  1869. 

Landlord  and  Tenant  (Sloane),  1878. 

Laws  1859-60. 

Law   Reports  (English),  vols.  1  to  16,  inclusive, 

1867-69. 
Law  of  Nations,  Vattel. 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Long  on  Sales  of  Personal  Property. 
Louisiana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-off. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  6tb  ed 

Orphan's  Court  Manual 
Oldham  &  White's  Digest,  1  vol. 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1857,  Duplicates. 

Penal  Code  of  1857  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Rav's  Medical  Jurisprudence  of  Insanity,  1853. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1845. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  (General  Laws,  1870,  1873. 
Swinbome's  Treatise  on  Wills,  vols.  1,  2,  3. 


The  Reporter,  Houghton.  Osgood  &  Co..  vols. 
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Actionable  Boyootting. 

Defoe,  in  the  "Complete  English  Trades- 
man," while  treating  "of  the  ordinary  occa- 
sions of  the  ruin  of  tradesmen,"  failed  to  in-  ; 
clade  the  most  fatal,  competition.  The  life  of  i 
trade  though  it  be,  competition  forms  the  fler- 1 
ceet  danger  to  be  encountered  in  commerce ' 
now-a-days,  the  most  difficult  to  encounter  judi- 
ciously and  without  entailing  disaster  no  less 
lethal  than  any  it  is  attempted  to  counteract. 
It  becomes  a  war  to  the  knife,  in  which  the  de- 
fender's weapon  may  wound  him  worst.  But, 
in  the  main  the  antagonism  of  forces  fructifies 
in  advantage  as  Mr.  Justice  Grove  not  long 
since  lectured  to  demonstrate ;  and  in  point  of 
public  policy,  competition,  too,  should  be  en- 
couraged, rather  than  checked.  The  public  reap 
the  benefit,  as  the  trader  who  survives  in  the 
struggle  for  existence  wins  the  reward.  And 
trade  itself  is  fostered  in  the  ultimate  result, 
though  for  a  time  commodities  may  be  vended 
beneath  cost  price,  or  passengers  carried  for 
next  to  nothing.  Yet  the  ultimate  object  of 
competition  is  practically  to  crush  competition, 
and  in  excess  its  operation  may  readily  infringe 
on  the  principle  of  public  policy  that  stands  op- 
posed to  the  creation  of  monopolies ;  while  if 
promoted  by  confederation— of  which  the  new 
American  development  of  "Trusts"  (treated  on 
in  the  ensuing  article)  fUrnishes  an  illustration, 
only  more  formidable  than  is  supplied  by  cer- 
tain English  syndicates — so  as  mischievously  to 
prejudice  the  public  or  oppress  individuals;  the 
law  against  conspiracy  may  be  overstepped. 

"No  doubt,"  said  Lord  Coleridge,  C.  J.,  in  the 
case  of  the  Mogul  Steamship  Company,  "what- 
ever be  the  legal  position,  there  was  considera- 
ble moral  and  sensible  defense  for  the  defend- 
ants' conduct.  They  were  running  steamers 
regularly  all  the  year  round  from  England  and 
China  and  back,  considerably  benefiting  the 
commercial  community  of  both  countries,  and 
it  was  clear  from  the  evidence  that  they  could 
not  do  this  at  a  profit,  and  would  therefore 
probably  cease  to  do  it  at  all,  unless  they  could 
practically  monopolise  the  carrying  trade  dur- 
ing the  tea  harvest  It  was  the  large  profit  they 
made  by  keeping  up  the  rate  of  tea  freights 
which  enabled  them  to  give  a  regular  communi- 
cation during  the  other  months  of  the  year. 
They  contended,  therefore,  that  what  they  did 
was  not  purely  selfish — though,  of  course,  self-in- 
terest guided  them — but  that  there  were  real  and 
large  public  benefits  accruing  to  China  and  Eng- 
land from  the  course.  For  this  contention  there 
was  some  gpxjund."  "It  must  be  remembered," 
he  added,  "that  all  trade  was  and  must  be  in  a 
sense  selfish;  trade  being  limited,  nay,  the  trade 
of  a  particular  place  or  part  being  limited,  what 
one  man  gains  another  loses." 


In  the  hand-to-hand  war  of  commerce,  as  in 
the  conflicts  of  public  life,  whether  at  the  Bar, 
in  Parliament,  medicine  or  engineering,  men 
fight  on  without  much  thought  of  others,  except 
a  desire  to  excel  and  defeat  them.  Very  lofty 
minds,  like  Sir  Philip  Sidney  with  his  cup  of 
water,  will  not  stoop  to  take  an  advantage  if 
they  think  another  wants  it  more.  Our  age,  in 
spite  of  high  authority  to  the  contrary,  is  not 
without  its  Philip  Sidneys;  but  these  are  coun- 
sels of  perfection  which  it  would  be  silly  indeed 
to  make  the  measure  of  the  rough  business  of 
the  world  as  pursued  by  ordinary  men  of  busi- 
ness. The  line  is  difficult  to  draw,  but  he  could 
not  say  that  it  had  been  passed  by  defendants — 
viz.,  the  line  which  separates  the  reasonable  and 
legitimate  selfishness  of  traders  from  wrong  and 
malice.  The  exclusion  of  plaintifi>3  in  1885  was 
not  from  any  personal  malice  or  ill-will,  but  be- 
cause they  were  determined,  if  they  could,  to 
keep  the  trade  to  themselves,  and  if  they  per- 
mitted persons  like  plain tifl^s  to  share  it,  they 
thought  honestly,  and,  as  it  turns  out,  correctly, 
that  for  a  time  at  least,  there  would  be  an  end 
of  their  gains."  And  as  to  the  combination 
being  unlawful,  as  in  restraint  of  trade,  why,  he 
observed,  "it  was  no  more  so  than  if  two  tailors 
in  a  village  agreed  to  give  their  customers  5  per 
cent,  off  their  bills  at  Christmas  on  condition  of 
their  dealing  with  them  alone."  As  Coke  re- 
marked, every  man's  trade  maintains  his  life, 
and  to  dispossess  him  of  one  is  to  dispossess  him 
of  the  other  (Case  of  Monopolies,  11  Rep.,  87  a): 
but,  as  it  was  put  in  Rogers  vs.  Rajenaro  Dutt 
(13  Moo.  P.  C,  241),  not  cited  in  Lord  Coleridge's 
judgment,  "interference  with  a  man's  trade  by 
fair  competition  is  never  actionable.  The  loss 
in  such  case  is  not,  in  fact,  caused  by  wrong, 
but  by  another's  exercise  of  his  undoubted 
right.  *  *  *  It  is  essential  to  the  mainte- 
nance of  an  action  of  tort  that  the  act  com- 
plained of  should  be  legally  wrongful  as  regards 
the  party  complaining;  that  is,  it. must  preju- 
dicially affect  him  in  some  legal  right;  merely 
that  it  will  do  him  harm  is  not  enough."  "It 
could  not  be,  nor  was  it  denied,"  said  the  Lord 
Chief  Justice,  in  the  case  under  notice,  "that  to 
ground  this  action  there  must  be  an  clement  of 
unlawfulness  in  the  combination,  and  that  this 
element  must  exist  alike  whether  the  combina- 
tion was  the  subject  of  an  indictment  or  of  an 
action.  But  in  an  indictment  it  sufficed  if  the 
combination  existed  and  was  unlawful,  because 
it  was  the  combination  itself  which  was  mis- 
chievous and  ^ave  the  public  an  interest  to 
interfere  by  indictment.  Nothing  need  be  actu- 
ally done  in  furtherance  of  it.  In  the  Bridge- 
water  case  referred  to  at  Bar  nothing  was  done 
in  fact,  yet  a  s^entleman  was  convicted  because 
he  had  entered  into  a  combination,  from  which,  ^ 
on  the  spot,  he  withdrew  altogetner.  No  one* 
was  harmed,  but  the  public  offence  was  com- 
plete. This  was  in  accordance  with  the  express 
words  of  Bailey,  J.,  in  R.  V8,  De  Berenger  (3  M. 
&  S.,  76).  It  was  otherwise  in  a  civil  action.  It 
was  the  damage  resulting  from  the  unlawfril 
combination,  and  not  the  unlawftil  combination 
itself,  with  which  the  civil  action  was  concerned. 
It  was  not  every  combination  which  was  unlaw- 
f\il,  and  if  the  combination  were  lawful — u  c, 
for  a  lawful  end  pursued  by  lawfUl  means — or. 
being  unlawful,  there  were  no  damage  from  it 
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to  plaintiflTSy  the  action  would  not  lie.  The  term 
*  damage '  being  used  in  the  sense  of  legal  in- 
Jury,  mere  loss  or  disadvantage  will  not  sustain 
an  action.  Or,  to  state  the  same  proposition 
differently,  if  the  combination  were  unlawful, 
then  the  parties  to  it  commit  a  misdemeanor; 
and  if  as  the  result  a  private  person  receives 
private  injury,  that  gives  such  person  a  right  of 
private  action.  The  object,  therefore,  of  the 
combination,  p«  well  as  the  means  adopted, 
must  be  examined  to  determine  its  legality. 
Here  it  was  plain  that  if  the  object  were  un- 
lawful, or,  if  lawftil,  but  the  means  adopted 
were  unlawful,  and  if  there  were  a  combination 
either  to  effect  the  unlawful  obiect  or  to  use  the 
unlawful  means,  then  tlie  comoination  was  un- 
lawful, and  those  who  joined  it  misdemeanants, 
and  a  person  injured  by  their  misdemeanor  had 
an  action  in  respect  thereof." 

"Accordingly,  the  plaintiffs  had  to  establish 
either  that  the  act  of  the  defendants,  in  offering 
terms  specially  favorable  to  such  customers 
alone  as  dealt  with  the  defendants  alone,  was 
in  itself  an  unlawful  act,  or  that  the  obiect  of 
that  act,  to  injure  the  plaintiffs,  rendered,  it  un- 
lawful. It  was  not  in  itself  an  unlawful  act. 
The  defendants  had  a  right,  by  lawful  means,  to 
push  and  reap  a  profit  from  their  trade,  ana  to 
keep  it  in  their  own  hands  and  exclude  others 
fVom  its  benefits.  "Among  these  means  was 
certainly  included  the  inducing,  by  profitable 
offers,  customers  to  deal  with  them  rather  than 
with  their  rivals.  It  followed  that  they  might, 
if  they  think  fit,  endeavor  to* induce  customers 
to  deal  with  them  exclusively,  by  giving  notice 
that  only  to  exclusive  customers  will  they  give 
the  advantage  of  their  offers.  It  did  not  matter 
that  the  withdrawal  of  advantages  was  out  of 
all  proportion  to  the  injury  inflicted  on  those 
withdrawing  them  by  tne  customers  who  de- 
clined to  deal  exclusively  dealing  with  other 
traders."  And  neither  was  the  act,  resulting  in 
damage,  rendered  unlawful  by  its  object,  though 
it  was  "  too  late  to  dispute  that  a  malicious  com- 
bination to  ruin  a  man  In  his  trade  might  be 
ground  for  such  an  action  as  this."  The  an- 
swer—arrived at  after  much  trouble  and  doubt- 
was  that  the  combination  here  was  not  such; 
the  plaintiffs  had  failed  to  prove  that  their  ex- 
clusion ft'om  the  conference  was  caused  by  per- 
sonal malice  or  ill-will  towards  them.  But,  it  is 
here  particularly  that  the  line  is  most  difficult 
to  draw,  and  it  is  satisfactory  to  understand  that 
the  case  is  likely  to  be  takeri  to  the  Court  of  Ap- 
peal, and  eventually  to  the  House  of  Lords. 

As  to  the  effect  of  the  decision  in  connection 
with  boycotting  as  practiced  in  this  country, 
the  Law  Notes  observes  that  it  "does  not  go  anj 
way  towards  establishing  the  legality  of  what  is 
known  as  boycotting  in  Ireland.  In  those  cases 
the  boycotting  is  clearly  effected  by  illegal  means, 
and  the  object  is  to  accomplish  an  illegal  result; " 
while  the  Justice  of  the  Pence  says:  "It  has  been 
supposed  by  some  that  the  decision  in  this  case 
would  have  some  bearing  on  the  legality  of  what 
is  called  *  boycotting,*  but  without  in  the  least 
expressing  an  opinion  upon  a  matter  so  closely 
connected  with  political  passions,  it  is  to  ob- 
serve that  in  this  case  there  was  no  question 
whatever  as  to  the  legality  of  persons  who  ex- 
ercise a  public  employment  refusing  to  deal  with 
a  particular  class  of  the  public    The  *  confer- 


ence' never  refused  to  deal  with  any  exporter, 
but  merely  offered  specially  good  terms  to  a 
particular  class,  namely,  those  who  did  not  deal 
with  non-conference  shipowners.  It  is  evident, 
therefore,  that  the  question  of  law  involved  in 
this  case  was  nothing  like  so  broad  as  that  which 
has  been  raised  wiSi  reference  to  boycotting. 
— Irish  Law  Times. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

M.  L.  BUNDY.  Receiver  of  the  Hot  Springs 
National  Bank,  of  Hot  Springs,  Arkansas, 
Appellantj 

vs. 
WILLIAM  M.  OOOKR 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 
[November  12,  1888.] 

In  ft  bill  of  complaint  broo^ht  by  the  receiver  of  a  national 
bank  against  a  hosband  and  wife  to  snbject  her  separate 
estate  to  the  payment  of  a  pro  roto  assessment  made  by  the 
Comptroller  of  the  Currency  upon  stock  in  her  name  on 
the  books  of  the  bank  at  the  time  of  its  suspension,  the 
allegation  that  when  the  bank  suspended  and  ceased  to 
do  business,  she  "  was  the  owner  of  100  shares  of  the 
capital  stock  thereof,  &c.*'  suflSciently  alleges  that  she 
had  the  capacity  to  become  the  legal  owner  of  such  stock 
at  the  time  she  became  such  owner. 

Mr.  Justice  Blatchpobd  delivered  the  opin- 
ion of  the  Court : 

On  the  4th  of  February,  1885,  Martin  L,  Bandy, 
receiver  of  the  Hot  Springs  National  Bank,  of 
Hot  Springs,  in  the  State  of  Arkansas,  filed  his 
bill  of  complaint  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kentucky^ 
against  William  M.  Cocke  and  Amanda  M. 
Cocke,  his  wife,  and  James  Flanagan  and  Sue 
Flanagan,  his  wife,  all  of  the  defendants  being 
alleged  in  the  bill  to  be  citizens  of  Kentucky. 

The  bill  alleges  that,  on  the  1st  of  March,  1884, 
the  bank  was  a  corporation  created  and  oi^n- 
ized  under  the  national  banking  statutes,  with  a 
capital  stock  of  $50^000,  divided  into  600  shares 
of  $100  each  at  their  par  value  ;  that  it  had  its 
oflflce  of  discount  and  deposit  in  the  city  of  Hot 
Springs  in  the  State  of  Arkansas;  that  it  sus- 

S ended  the  business  of  banking  on  the  27th  of 
iay,  1884  ;  that  the  plaintifif  was  duly  appointed 
receiver  of  the  bank  on  the  2d  of  June,  1884, 
and  that,  on  the  25th  of  July,  1884,  the  Comp- 
troller of  the  Currency  determined  that  it  was 
necessary  to  enforce  the  individual  liability  of 
the  shareholders  in  the  bank,  to  the  amount 
of  50  per  centum  of  the  par  value  of  its  oapitsd 
stock,  **and  did  make  an  order  and  requisi- 
tion on  the  stockholders  and  each  and  every 
one  of  them,  equally  and  ratably,  as  the  shares 
were  held  and  owned  by  them  respectively'  at 
the  time  said  bank  suspended  and  ceasea  to 
do  business,''  and  directed  the  plaintiff  ''as 
such  receiver  "  to  take  the  necessary  l^;al  pro- 
ceedings to  enforce  such  assessment  against 
the  shareholders  in  said  bank,  and  each  and 
very  one  of  them. 

Tne  bill  then  contains  the  following  allega- 
tion: "And  your  orator  would  farther  state, 
that,  on  the  27th  day  of  May,  A.  D.  1884,  when 
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said  bank  saspended  and  ceased  to  do  business, 
Amanda  M.  Cocke,  wife  of  William  M.  Cocke 
(both  of  whom  are  made  defendants  hereto),  was 
the  owner  of  one  hundred  shares  of  the  capital 
stock  thereof,  of  the  par  value  of  ten  thousand 
dollars,  and  the  same  still  stands  in  her  name 
on  the  books  of  the  said  association,  on  which 
the  equal  and  ratable  assessment  and  requisition 
made  by  the  Comptroller  as  aforesaid,  is  five 
thousand  dollars,  with  interest  thereon  iromthe 
said  25th  day  of  July,  1884;  that  said  defendant 
Anumda  is  possessed  of  property  in  her  own 
right  amply  sufficient  to  pay  said  assessment, 
but  utterly  refhses  to  do  so.'* 

Then  follows  a  like  allegation  as  to  Mrs. 
Flanagan,  as  the  owner  of  twelve  shares  of  the 
stock. 

The  prayer  of  the  bill  is  that  an  acccount  be 
taken  of  the  shares  of  stock  held  by  each  of  the 
married  women  defendants,  respectively,  at  the 
date  of  suspension  and  the  assessment  and 
requisition  made  by  the  Comptroller  of  the 
Currency  thereon,  and  that  a  decree  be  made 
for  the  payment  thereof  out  of  the  separate 
property  held  by  the  married  women  defend- 
ants in  their  own  right,  as  each  may  be  found 
indebted,  with  interest 

Mr.  and  Mrs.  Cocke  filed  a  demurrer  to  the 
bill  for  want  of  equity  and  also  for  multifari- 
ousness. The  plaintiff  then  amended  the  bill 
by  striking  out  the  names  of  Flanagan  and  his 
wife  as  defendants;  and,  in  July,  1885,  he  filed  a 
bill  of  revivor,  based  on  the  fSewt  of  the  death  of 
Mrs.  Cooke  in  March,  1886. 

The  bill  of  revivor  alleges  that  when  Mrs. 
Cocke  died  she  was  a  citizen  of  Kentucky,  and 
was  domiciled  and  resident  therein;  that  she 
left  a  will  whereby  her  husband  was  appointed 
her  sole  executor  and  her  sole  residuary  legatee 
and  devisee;  that  the  will  had  been  duly  proved 
and  recorded  in  the  proper  court  in  Kentucky; 
and  that  Mr.  Co^ke  had  accepted  the  terms  of 
the  will  and  tatoBn  upon  himself  the  office  of 
such  executor.  The  bill  prays  for  the  revival  of 
the  suit  aeainst  Mr.  Cocke  as  devisee  and  legatee 
of  his  wife  and  as  sole  executor  of  her  will,  and 
for  relief  against  him  out  of  all  assets  received 
or  held  by  him  as  devisee  or  legatee  of  his  wife, 
or  as  executor  of  her  will. 

Mr.  Cocke  appeared  and  filed  a  demurrer  to 
the  bill  of  revivor  for  want  of  equity.  The 
cause  was  heard  on  the  demurrer  to  the  bill  and 
the  demurrer  to  the  bill  of  revivor.  The  Court 
sustained  both  of  the  demurrers,  giving  to  the 
plaintiff  time  to  amend  his  bill,  and,  he  declin- 
ing to  do  so,  a  decree  was  entered  dismissing 
it.    From  that  decree  the  plaintiff  has  appealed. 

From  the  opinion  of  the  Court,  accompanying 
the  record,  the  ground  of  the  diismissal  appears 
to  have  been  that  the  bill  was  defective  in  not 
alleging  that,  at  the  time  Mrs.  Cooke  became  a 
stoc^older,  she  had  the  capacity  to  became  a 
stockholder.  But  we  think  the  bill  is  not  open 
to  this  objection.  It  alleges  that,  at  the  time 
the  bank  suspended,  Mrs.  Cocke  **was  the 
owner''  of  the  100  shares.  This  is  an  allegation 
that  she  was  then  the  lawfiil  owner  of  those 
shares,  and  had  lawfiilly  become  such  owner, 
with  the  capacity  to  become  such  owner  at  the 
time  she  became  such  owner.  It  is  consistent 
with  this  allegation,  that  she  may  have  owned 
the  shares  before  she  married  Mr.  Cocke,  or 


that,  when  she  became  such  owner,  if  she  was 
then  the  wife  of  Mr.  Cocke,  she  had  the  right 
to  become  such  owner  by  virtue  of  the  laws  of 
the  State  of  Arkansas,  where  the  bank  was 
iocated,  in  connection  with  the  provisions  of 
the  statutes  of  the  United  States  m  regard  to 
national  banks. 

Section  419 1  of  the  Digest  of  the  Statutes  of 
Arkansas,  published  in  1874,  (chap.  93,  p.  766). 
provides  as  follows:  "Sec.  4194.  A  married  wo- 
man may  bargain,  sell,  assign,  and  transfer  her 
separate  personal  property,  and  carry  on  any 
trade  or  business,  and  perform  any  labor  or  ser- 
vices on  her  sole  and  separate  account ;  and  the 
earnings  of  any  married  woman,  from  her  trade, 
business,  labor  or  services  shall  be  her  sole  and 
separate  property,  and  may  be  used  or  invested 
by  her  in  her  own  name ;  and  she  may  alone  sue 
or  be  sued  in  the  courts  of  this  State  on  account 
of  the  said  property,  business  or  services." 
Under  this  provision,  if  it  was  in  force  at  the 
time  of  the  transaction,  it  would  seem  that  Mrs. 
Co3ke,  when  a  married  woman,  might  lawfully 
have  either  subscribed  for  or  taken  an  assign- 
ment of  the  shares,  they  being  shares  of  a  na- 
tional bank  in  Arkansas,  and  the  transaction 
being,  therefore,  governed  by  the  statutes  of 
Arkansas,  unless,  under  special  circumstances, 
a  different  rule  ought  to  govern.  MilliKen  va. 
Pratt.  126  Mass.,  374. 

As  the  bill  alleges  that  Mrs.  Cocke  is  possessed 
of  property  in  her  own  right  amply  sufficient 
to  pay  the  assessment,  and  as  the  prayer  of  the 
bill  is  for  a  decree  for  the  payment  of  the  amount 
of  the  assessment  out  of  the  separate  property 
held  by  her  in  her  own  right,  and  as  tne  bill  of 
revivor  prays  for  relief  against  Mr.  Cocke  out  of 
the  assets  received  by  him  as  the  legatee  or  de- 
visee of  his  wife,  or  as  executor  of  her  will,  the 
case  is  clearly  one  of  equitable  cognizance,  be- 
cause it  doea  not  appear  that  she  could  be  sued 
at  law,  to  reach  her  separate  property.  3  Pom- 
eroy's  Eq.  Juris.,  sec.  1099. 

The  original  bill  and  bill  of  revivor  are  suffi- 
cient on  their  faces  to  call  upon  Mr.  Cocke  to 
answer  them,  and,  when  all  the  facts  bearing 
upon  the  case  are  ftilly  developed,  the  rights  of 
the  parties  can  be  properly  adjudicated.  For 
that  reason,  we  refrain  from  considering  any  of 
the  other  questions  discussed  at  the  bar. 

The  decree  of  the  Circuit  Court  is  reversed, 
and  the  case  is  remanded  to  that  court,  with  a 
direction  to  overrule  the  demurrer  to  the  origi- 
nal bill  and  the  demurrer  to  the  bill  of  revivor, 
and  to  take  such  farther  proceeding  as  may  be 
proper  and  not  inconsistent  with  this  opinion. 

Executors  and  Administrators— OPENma 
Accounts — Laches. — An  executor  passed  two 
accounts  in  the  Orphans'  Court  in  1863,  one  in 
1876  and  one  in  1879.  In  1887  a  petition  was 
filed  by  the  administrators  of  two  legatees  to 
have  these  accounts  opened  and  re-stated.  The 
legatees  were  of  fUU  age  when  the  accounts 
were  passed,  or  at  least  at  the  date  of  the  pas- 
sage of  the  third  account  One  of  them  hved 
until  1882  and  the  other  until  1887,  and  neither 
ever  made  complaint  of  the  accounts  or  took 
steps  to  have  tnem  corrected.  The  objection 
to  the  accounts  not  having  been  made  within  a 
reasonable  time,  the  defense  of  laches  is  sus- 
tained and  the  petition  is  dismissed.  Md.  Ct  Ap 
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Supreme  Court  of  the  District  of  Colnmbia. 

GENERAL   TERM. 

Rbpoktbd  by  F&anklin  H.  Mackkt. 

THE  UNITED  STATES  Ex.  Rkl.   JOHN  D. 
MANION, 

V8, 

THE  COMMISSIONERS  OF  THE  DISTRICT 
OF  COLUMBIA 

At  Law.     No.  28,426. 
Decided  May  14,  1888. 

The  Chikf  Jubticb  and  Justices  Ck)x  and  Jambs  Bitting. 

1.  In  the  issaing  of  liquor  licenses  the  CoromiAsioners  of  the 
District  are  invested  with  the  power  of  determining,  by 
mle  in  advance,  in  what  cn^es  they  will  in  the  exercise  of , 
their  discretion  issue  licenses,  and  it  is  suflOcient  that  such  I 
a  rule  is  made  with  some  apparent  reason  and  in  a  fair  | 
exercise  of  such  discretion.  i 

2.  It  BeemM,  however,  that  if  such  a  mle  is  a  mere  arbitrary 
one,  made  without  any  cause  or  reason  for  it  and  is  sim- 1 
ply  oppressive,  it  would  be  beyond  the  power  of  the  CJom-  ; 
missioners,  and  that  this  Court  might  interfere  by  man- 
damus to  order  the  determination  of  the  real  merits  of  a 
particular  case. 

8.  It  is  within  the  power  of  the  Commiwioners  to  declare 
that  no  license  to  sell  liquor  by  retail  in  a  grocery  or  pro- 
vision store  shall  be  granted. 

Pettition  for  mandamus  against  Wm.  B.  Webb 
and  others,  Commissioners  of  the  District,  to 
compel  the  issuance  of  a  liquor  license. 

The  Facts  are  sufficiently  stated  in  the 
opinion. 

Mesrrs.  Walter  D.  Davidgb  and  Henry 
Wise  Garnett,  for  petitioner. 

Mr.  Henry  E.  Davis,  for  the  District. 

Mr.  Chief  Justice  Binoham  delivered  the 
opinion  of  the  Court : 

This  is  a  petition  for  a  writ  of  mandamua 
against  the  Commissioners  of  the  District  of 
Columbia. 

The  petitioner  avers  that  he  has  been  a  resi- 
dent of  this  District  for  twenty-flve  years;  that 
for  fourteen  years  last  past  he  has  carried  on 
the  business  of  a  retail  grocer  and  liquor  mer- 
chant at  No.  726  Seventh  Street  8.  W.,  in  the 
City  of  Washington,  and  in  said  business  has 
sold,  among  other  articles  of  merchandise, 
liquor  in  quantities  less  than  a  pint;  that  he  haa 
always  taken  out  all  licenses  required  by  law; 
that  he  resides  with  his  family  on  the  said 
premises;  and  that  he  has  always  conducted  his 
business  in  a  decent,  proper  and  law-abiding 
manner,  and  there  has  not  been  any  complaint, 
or  cause  for  complaint,  against  him  or  his  place 
of  business.  He  also  says  that  at  the  expiration 
of  the  last  license  year,  in  October  last,  he  filed 
with  the  Commissioners  of  the  District  an  appli- 
cation for  a  retail  liquor  license,  which  applica- 
tion fully  complied  with  and  conformed  to  the 
law  in  all  respects,  and  was  duly  approved  by 
the  police;  but  that  the  Commissioners  refUsed 
to  consider  and  act  upon  his  application,  for  the 
reason  that,  on  October  18,  1887.  they  had  by 
order  (of  which  he  files  a  copy  witn  his  petition) 
declared  that  retail  liquor  licenses  would  be 


refused  for  the  current  year  to  all  grocery  and 
provisions  stores.  He  statc^  fhrther,  that  he 
addressed  a  letter  touching  his  applicaticHi  to  the 
Commissioners  (of  which  also  he  files  a  copv  as 
an  exhibit),  and  received  a  reply  showing  their 
refusal  to  consider  his  application  and  the  rea- 
son therefor;  a  copy  of  this  reply  he  files  as  a 
third  exhibit,  and  it  is  thereby  shown  that  the 
Commissioners  did  refuse  to  consider  the  appli- 
cation of  the  petitioner  for  the  reason  tliat  he 
was  engaged  in  the  grocery  business. 

In  their  return  to  the  rule  which  was  issued 
on  this  petition  the  Commissioners  claim  that» 
as  Commissioners  of  the  District  of  Columbia, 
they  are  the  successors  to  the  Board  of  Metro- 
politan Police  of  the  District,  and  are  charged 
with  the  duty  of  licensing  the  sale  of  liquors, 
and  the  keeping  of  bar-rooms  in  the  District, 
and  that  by  a  provision  of  law  they  are  perma- 
nently vested  with  a  discretion  in  respect  to 
such  licenses;  that  in  the  due  exercise  of  their 
discretion,  in  October,  1887,  they  adopted  cer- 
tain rules  and  regulations  for  their  guidance, 
and,  among  other  things,  resolved  that  during 
the  license  year,  beginning  November  1,  1887, 
they  would  not  g^nt  any  retail  liquor  license 
to  the  proprietor  of  any  grocery  or  provision 
store;  and  that  these  rules  and  regulations  were 
adopted,  because  in  their  judgment  in  the  exer- 
cise of  such  discretion,  said  rules  and  regala- 
tions  were  proper  and  necessary  to  the  due 
limitation  of  the  sale  of  liquor  in  the  District, 
and  the  preservation  of  peace  and  good  order 
therein. 

They  admit  that  the  relator,  John  D.  Manion, 
in  October,  1887,  made  application  to  them  in 
due  form  of  law  for  a  license  to  keep  a  .bar  or 
sample  room  at  the  place  named  in  the  petition, 
and  that  the  petition  was  accompanied  by  the 
proper  showing  of  the  consent  of  the  majority 
of  tne  owners  and  residents  in  the  vicinity,  in 
accordance  with  the  requirements  of  the  law  in 
that  behalf;  but  they  say  that  thereupon  said 
petition  was  referred  for  Investigation  and  re- 
port to  the  duly  authorized  officers  of  the  Dis- 
trict of  Columbia  in  that  behalf,  who  among 
other  things,  reported  to  the  respondents  that 
the  premises  in  question  were  used  as  a  grocery 
store,  which  report  in  that  respect  they  aver  to 
be  true ;  that  thereupon,  upon  consideration  of 
the  same  by  them  on  the  31st  of  October,  1887, 
because  of  the  premises,  they  disapprove  said  ap- 
plication and  refuse  to  issue  said  license ;  and 
that  they  are  advised  that  the  ffiving  or  with- 
holding such  license  as  aforesaid  rests  in  their 
sound  discretion,  and  that  their  exercise  of  such 
discretion  and  judgment  accordingly  is  not  sub- 
ject to  review  by  this  Court. 

The  first  question  presented  is  whether  this 
return  made  by  the  Commissioners  is  to  be  con- 
strued as  conclusive  of  the  question ;  that  is 
whether  it  shows  that  they  have  done  the  pre- 
cise thing  that  the  relator  asks  in  his  petition 
they  shall  do— duly  considered  the  application 
and  determine  it  upon  its  merits,  in  their  discre- 
tion. They  say  that  on  the  Slst  of  October, 
upon  consideration  of  the  application  and  be- 
cause of  the  premises  they  refiised  to  grant  a 
license.  It  is  claimed  on  the  one  hand  that  this 
language  means  they  considered  the  application; 
that  they  did  exercise  their  discretion  and  judg- 
ment and  determine  not  to  issue  this  licenseand 
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that  this  is  the  end  of  the  matter.  On  the  other  | 
hand  it  is  claimed  i.hat  it  is  clearly  shown  from  , 
the  return  taken  in  connection  with  the  record  | 
in  the  case,  that  they  simply  determined  not  to  | 
consider  the  case  upon  ascertaining  that  the  ap-  j 
plicant  was  the  keeper  of  a  grocery  store,  in  accor-  i 
dance  with  a  general  rule  that  they  had  pre- 1 
viously  adopted  not  to  license  any  grocery  or  | 
provision  store.  | 

The  contention  is  that  the  Commissioners  had 
to  consider  the  application  in  order  to  reject  or 
refuse  it,  and  that  the  consideration  of  the  ap- , 
plicant's  qualifications  necessarily  involved  the 
inquiry  as  to  whether  he  had  obtained  the  con- 
sent of  a  majority  of  the  citizens  in  the  vicinity, 
as  well  as  the  question  of  his  keeping  a  grocery 
store,  that  all  of  these  matters  were  thus  in  fact 
considered  and  must  have  been  considered  in 
order  to  discover  that  the  applicant's  case  came 
within  the  regulations  above  mentioned.  ; 

But  looking  at  the  entire  return  it  appears 
that  they  recite  their  action  in  the  adoption  of , 
this  rule  in  October,  1887,  and  that  afcer  the  ap- 1 
plication  was  filed  they  sent  out  their  officer  who 
reported  to  them  that  the  applicant  was  the  j 
keeper  of  a  grocery,  and  that  thereupon  the  ap- 
plication was  considered  and  rejected.     This,  we  | 
think,  means  that  the  application  was  rejected  I 
because  of  the  fact  that  the  applicant  was  a  gro- 
cery keeper  and  came  under  the  rule  which  they  , 
had  adopted  in  October,  1887,  and  with  this  view  ; 
we  have  examined  the   real  question  in  the 
case.  I 

The  question  is,  may  the  Oom  mission ers  by 
rule  determine  that  no  license  shall  be  granted 
to  keepers  of  grocery  and  provision  stores. 

It  is  claimed  by  counsel  for  the  petitioner  that 
this  is  legislation,  and  that  the  OammisRioners 
are  not  invested  with  any  such  power;  that  they 
must  exercise  their  discretion  with  reference  to 
each  application  as  it  is  presented,  and  deter- 
mine it  on  its  merits;  that  they  cannot  by  a  rule 
exclude  a  class  of  persons  fVom  making  applica- 
tions and  having  them  duly  considered  upon 
their  merits. 

Some  authorities  have  been  presented  to  us  in 
supposed  support  of  this  view,  and  the  authority  i 
which  probably  fhrnishes  us  as  much  light  as ' 
any  upon  the  particular  question  is  a  decision  | 
in  one  of  the  Pennsylvania  reports.     Schlan- 
decker  vs,  Marshall,   72   Pa.,  200.      The  Court  I 
there  held  that  it  was  not  within  the  power  of 
the  proper  court  in  Pennsylvania  .to  resolve , 
that  no  license  should  be  granted;  neither  was  | 
it  proper  for  them  to  say  that  all  licenses  should 
be  granted  whenever  applied  for  or  by  whom- 1 
soever  applied  for;  but  that  the  real  duty  of  the 
Court  was  to  examine  each  application  as  it  was  . 
made,  and  determine  whether,  under  the  cir- 
cumstances, a  license  should  be  issued  or  refUsed 
in  each  particular  case. 

There  was  no  question  in  that  case  whether 
the  Court  might  not  determine  in  advance  that 
a  particular  state  of  circumstances  arising  in 
any  case  would  prevent  a  license  from  being 
issued,  or  that  where  it  was  shown  that  particu- 
lar traits  of  character  were  present  in  the  appli- 
cant they  would  not  issue  a  license  to  such  a 
gerson;  nor  was  it  decided  in  that  case  that  the 
curt  might  not  predetermine  that  they  would 
not  issue  a  license  for  retailing  in  particular  places 


or  localities,  or  to  a  particular  class  of  persons 
engaged  in  a  particular  kind  of  business. 

In  Michigan  the  business  of  selling  liquor  is 
unlawful.  But  the  Legislature  very  ingeniously 
enacted  a  statute  by  which  persons  who  engaged 
in  the  sale  of  intoxicating  liquors  should  be 
taxed  a  certain  amount  of  money,  and  provid- 
ing certain  penalties  if  those  taxes  were  not 
paid.  It  is  under  such  a  statute  that  the  case 
was  decided  to  which  our  attention  has  been 
called.  We  think  it  does  not  reflect  any  light 
upon  the  case  here,  nor  is  any  satisfactory  light 
to  be  obtained  from  the  other  cases  cited. 

Were  the  Commissioners  invested  with  the 
power  to  determine  in  advance  by  rule  that 
they  will  not  issue  licenses  in  certain  instances? 
For  example,  may  they  say,  "We  will  not  issue 
any  license  to  retail  liquors  in  any  domicile." 
May  they  say  by  rule,  "We  will  not  issue  a 
license  for  selling  intoxicating  liquors  within  a 
certain  number  of  feet  of  a  schoolhouse  or 
church?"  May  they  limit  the  number  of  li- 
censes that  they  will  issue  in  the  aggregate, 
say,  to  one  thousand  or  five  hundred  in  the  en- 
tire city,  and  then  distribute  those  over  the  city 
so  that  thefe  may  be  a  fair  proportion  of  liquor 
sellers  in  each  of  the  districts  of  the  same? 

We  are  of  the  opinion  that  they  may  do  all  or 
any  of  these  things.  If  they  are  invested  with 
such  discretion  may  they  not  by  rule  made  in 
adva7ice  say  that  in  given  instances  they  will  not 
issue  a  license,  if  it  is  apparent  that  there  is 
some  good  reason  for  making  such  rule?  If  it 
is  an  arbitrary  rule,  made  without  any  cause  or 
reason  for  it,  and  is  simply  oppressive,  it  would 
be  beyond  the  power  of  the  Commissioners,  and 
this  Court  might  so  determine.  But  if  it  is 
really  made  with  some  apparently  good  reason 
this  Court  will  not  consider  whether  under  the 
circumstances  if  we  were  called  upon  to  make 
the  rule  we  would  consider  its  adoption  wise  or 
unwise,  but  must  stop  with  simply  finding  that 
it  was  a  fair  exercise  of  discretion  in  a  matter 
in  which  the  Commissioners  are  empowered  to 
exercise  their  discretion,  and  that  having  exer- 
cised it  the  controversy  is  at  an  end. 

Now,  they  have  said  that  no  license  to  sell 
liquor  by  retail  shall  be  granted  a  grocery  or 
provision  store.  We  think  there  there  is  some 
reason  for  such  a  rule.  We  think  that  in  well* 
known  facts  such  a  reason  can  be  found.  We 
all  know  as  a  matter  of  fact  that  families  are  in- 
timately connected  with  these  places  of  busi- 
ness; that  the  wife,  the  moth^,  the  children 
and  servants  of  the  family  go  to  these  places 
for  the  purpose  of  purchasing  the  articles  neces- 
sary for  the  family  and  would  be  brought  into 
the  presence  of  this  traffic  if  it  is  thus  per- 
mitted. And  we  all  understand  that  all  places 
where  liquors  are  sold  by  retail  usually  become 
known  to  those  persons  who  desire  to  drink 
them,  and  persons  who  resort  to  places  where 
liquors  are  sold  are  not  always  in  a  sober  condi- 
tion when  they  go  there,  and  that  even  under 
circumstances  where  the  keeper  of  such  a  place 
exercises  all  the  diligence  and  authority  he  is 
capable  of  exercising,  there  will  still  be  instances 
of  disorder;  and  if  the  sale  of  liquor  is  permitted 
in  places  to  which  servants,  children  and  women 
all  resort  for  the  legitimate  purpose  of  purchas- 
ing supplies  for  the  family,  they  will  be  Drought 
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more  or  less  in  contact  with  the  traffic,  and 
vrith  more  or  less  of  its  incidents. 

How  potent  such  a  reason  as  this  oneht  to  be 
is  not  for  ns  to  say.  Whether  it  ought  to  be 
sufficient  to  preduae  the  issuing  of  a  license  by 
the  (Commissioners  is  not  for  us  to  say.  No  ap- 
peal lies  Arom  their  decision  to  this  Court  upon 
any  proposition  of  that  kind.  But  so  far  as 
power  is  concerned  the  Commissioners  may,  in 
precisely  the  same  way  that  they  might  say  in 
reference  to  bawdy  and  gambling  houses,  deter- 
mine that  they  will  not  issue  a  license  to  any 
place  where  groceries  and  provisions  are  sold  to 
retail  spirituous  liquors. 

This  does  not  imply  that  the  person  engaged 
in  the  business  of  conducting  a  grocery  or  pro- 
vision store  may  not  be  a  very  respectable  man 
and  a  good  citizen.  It  is  found  simply  that  the 
effect  of  bringing  the  business  of  keeping  a 
grocery  and  provision  store  into  coniunction 
with  the  retailing  of  spirituous  liouors  is  bad  in 
its  tendency.  While  all  persons  in  the  District 
have  the  same  ri^ht  to  retail  spirituous  liquors 
and  to  receive  a  license  fh>m  the  Commissioners, 
in  the  abstract,  it  is  not  a  question  that  the 
Commissioners  are  invested  with  the  power  to 
refuse  any  person  who  may  make  application 
for  a  license  for  any  good  reason,  and  we  think 
that  those  reasons  may  be  special  and  may  re- 
late to  the  particular  person— something  con- 
fined to  him  alone,  his  own  personal  qualities. 
They  may  relate  to  the  place  in  which  he  pro- 
poses to  sell;  they  may  relate  to  the  kina  of 
business  that  he  is  proposing  to  carry  on  in  con- 
junction with  the  retailing  of  liquors;  and  there 
may  be  a  case,  in  fairness,  equity  and  justice, 
where  the  rule  should  be  general  and  extend  to 
all  persons  who  may  engage  in  a  business  and 
who  ma^  desire  in  connection  therewith  to  re- 
tail spirituous  liquors. 

We  are  not  to  say  that  the  Commissioners 
may  not  by  a  rule  of  this  description  predeter- 
mine that  as  to  a  particular  class  of  persons  en- 
gaged in  a  particular  business,  they  will  not 
issue  a  license,  the  only  requirement  oeinff  that 
it  should  be  a  reasonable  nile,  and  not  arbitra- 
rily adopted. 

J^or  these  reasons^  the  application  for  a  writ  of 
mandamus  is  refused. 


THE  WASHINGTON   AND  GEORGETOWN 

RAILROAD  COMPANY 

vs, 

THE  DISTRICT  OF  COLUMBIA  Er  Al. 

In  Equity.    No.  9,189. 

Decided  October  22. 1888. 

The  Chibf  Justicb,  and  Justicbb  Cox  and  Merbick  sitting. 

The  Court  has  no  Jurisdiction  to  restrain  bv  injonction 
the  prosecution  of  a  criminal  information  to  recover  a 
penalty. 

Appeal  fl*om  a  decree  dismissing  a  bill  in 
equity,  filed  to  obtain  an  injunction  against  the 
prosecution  of  a  criminal  information  to  recover 
a  penalty. 

The  Facts  are  stated  in  the  opinion. 

Mb.  Enoch  Tottbn,  for  plaintiff. 

Mr.  a  Q.  Riddle,  for  defendant. 

Mb.  Chief  Justice  BmaHAM  delivered  the 
opinion  of  the  Court : 


This  is  a  bill  in  equity  in  which  the  complain- 
ant shows  that  it  is  an  incorporated  company 
for  the  purpose  of  constructing,  maintaining 
and  operating  a  street  railway  in  the  District  of 
Columbia;  that  this  railway  has  been  con- 
structed and  is  being  operated  by  the  com- 
plainant It  shows  that  at  the  time  of  the 
granting  of  the  charter  there  were  certain  pro- 
visions m  the  charter  itself  as  to  taxation  of  the 
property  of  the  company,  and  avers  that  in  1871 
the  Le^slative  Assembly  of  the  District  of 
Columbia  passed  an  act  by  which  this  company 
and  all  others  in  the  District  were  to  obtmn 
a  license,  and  were  to  pay  for  each  car  six 
dollars. 

By  the  fourth  section  of  this  act  the  Legisla- 
tive Assembly  provided  for  a  fine  or  penalty  of 
not  more  than  fifty  dollars  upon  each  car  for 
every  railroad  company  fiuling  to  pay  said 
license  fee. 

It  is  averred  that  in  1887  the  Commissioners  of 
the  District  presented  to  the  Police  Court  an 
information,  alleging  a  violation  of  the  provi- 
sions of  this  act  on  the  part  of  the  plaintiff.  On 
trial  the  plaintiff  was  found  guilty.  That  an 
appeal  was  taken  to  the  Criminal  Court  and  was 
there  dismissed,  for  the  reason,  as  is  averred  in 
the  bill,  that  tne  Court  found  the  Legislative 
Assembly  was  without  the  power  to  enact  such 
a  law.  That  afterwards,  in  April,  1882.  another 
information  with  like  charges  and  all^ations 
was  filed  in  the  Police  Court;  that  there  t^e 
plaintiff  was  found  guilty  and  an  appeal  taken 
to  the  Criminal  Court,  and  in  that  Court  the 
attorney  for  the  District  dismissed  or  withdrew 
the  prosecution. 

It  is  then  alleged  that  in  1884,  a  short  tame 
previous  to  the  filing  of  the  bill  in  this  case,  the 
municipal  authorities  caused  two  informations 
to  be  presented  to  the  Police  Court,  each  con- 
taining charges  or  allegations  like  those  in  the 
informations  theretofore  prosecuted;  and  be- 
cause of  the  filing  of  such  informations  this  bill 
is  filed,  in  which  the  complainant  avers — 

1.  That  this  act  of  the  Assembly  of  the  Dis- 
trict is  in  excess  of  the  power  granted  to  it  by 
Congress,  and  is,  therefore,  of  no  effect. 

2.  They  aver  also  that  the  provision  for  col- 
lecting the  license  fees,  which  provision,  before 
recited,  has  been  repealed  by  subsequent  acts  of 
Congress  in  which  they  have  undertaken  specifi- 
cally to  provide  for  the  manner  of  taxing  street 
railway  companies  in  this  District 

It  is  complained  that  this  is  double  taxation; 
that  they  are  taxed,  first,  upon  the  capital  stock, 
which  represents  all  of  their  property,  including 
these  very  cars  on  which  it  is  sought  to  collect  a 
license  fee,  and  that  the  collection  of  such  a  fee 
is  double  taxation,  and,  therefore,  not  to  be  sus- 
tained. 

Finally  the  complainant  says : 

''That  if  the  said  defendants  are  not  sustained 
and  enjoined  by  the  order  of  this  Court  flrom 
annoyinjB^  and  harrassing  its  officers  and  agents, 
it  will  be  irreparably  injured  in  its  business  ana 
welfare,  and  that  it  is  without  remedy  at  law 
adequate  or  complete." 

**That,  accord ing^  to  the  rules  of  practice  es- 
tablished for  the  Police  Court,  causes  therein 
instituted  can  go  no  farther  than  the  Criminal 
Court;  the  Judgment  of  which  last  mentioned 
Court  being  in  such  causes  final  and  oonolosive, 
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and  that,  iDasmuch  as  the  questions  involved  in 
the  said  causes  now  pending  in  the  Police  Court 
were  full^  argued  hy  counsel  and  considered  by 
said  Criminal  Court,  and  decided  adversely  to  the 
municipal  authorities,  the  complainant  ought  to 
be  protected  from  multiplicity  of  suits  and  har- 
rassing  and  annoying  writs." 

And  the  complainant  then  prays  that  the  de- 
fendant may  be  restrained,  &c. 

To  this  bill  a  general  demurrer  was  interposed 
by  the  defendant 

Whatever  might  have  been  the  questions  pre- 
sented to  the  Special  Term,  it  would  appear 
from  the  opinion  of  the  Justice  who  heard  the 
cause  that  no  question  was  made  about  the  right 
of  the  plaintiff  to  file  this  bill  in  the  Special 
Term«  The  case  was  there  decided  upon  the 
grounds  alleged  in  the  bill  for  relief. 

But  upon  the  hearing  of  the  case  in  this  Court 
the  question  was  suggested— not  urged,  how- 
ever, by  counsel  on  either  side,  but  it  is  one 
which  the  Court  cannot  overlook— whether  this 
Court  has  Jurisdiction  to  entertain  a  bill  in 
equity  to  restrain  the  prosecution  of  a  criminal 
information  to  recover  a  penalty. 

Authorities  were  cited  by  counsel  for  com- 
plainant on  the  invitation  of  the  Court,  but 
they  all  relate  to  the  restraining  of  parties  from 
bringing  a  civil  action,  no  case  has  been  pro- 
duced where  a  court  of  equity  has  restrained  a 
criminal  prosecution  or  a  proceeding  in  the  na- 
ture of  a  criminal  prosecution,  and  we  do  not 
think  that  has  ever  been  done  by  a  court  of 
equity.  There  is,  we  think,  an  apparent  reason 
for  it.  Courts  of  equity  interpose  to  prevent 
multiplicity  of  suits  and  vexatious  litigation  by 
private  parties,  who  are  shown  to  be  actuated 
either  by  desire  of  gain  or  to  gratify  their  mal- 
ice. But  proscutions  in  the  nature  of  criminal 
prosecutions  are  conducted  by  officers  of  the 
State  representing  the  public  and  looking  to 
public  interests,  as  well  as  the  just  punishment 
of  the  guilty,  and  it  would  not  be  proper  for  a 
court  of  eq[uity  to  undertake  to  restrain  an  offi- 
cer acting  m  his  official  capacity. and  under  the 
responsibilities  of  his  office,  from  discharging 
what  to  him  may  appear  to  be  a  plain  duty  per- 
taining to  his  office. 

For  this  reason  we  think  the  demurrer  should 
be  sustained 

We  may  add  that  we  have  serious  doubt 
whether  the  grounds  urged  for  maintaining  this 
bill  are  such  that  they  could  not  be  urged  m  de- 
fense of  these  prosecutions.  So  far  the  defend- 
ant has  been  successful  in  a  court  of  last  resort, 
and  there  has  been  only  one  real  instance  where 
it  has  been  determined  by  litigation.  We  think 
if  we  had  Jurisdiction  the  plamtiff  could  not  be 
said  to  be  m  a  condition  to  complain  that  he  has 
Buffered  for  a  long  time  or  to  any  very  great  ex- 
tent There  were  only  two  suits.  One  was  de- 
termined by  the  action  of  the  Court,  and  the 
other  by  withdrawid  by  the  officer  representing 
the  prosecution.  Inasmuch  as  the  defense 
sougnt  to  be  interposed  he^e  as  a  reason  for  the 
action  of  a  court  of  equity  could  well  be  made 
in  those  prosecutions,  and  ought  to  be  deter- 
mined by  the  Court  in  which  they  are  ]3ending. 
we  think  the  complainant  is  not  in  this  Court 
under  such  circumstances  as  authorizes  the 
Court  to  entertain  the  bill. 


The  decree  of  the  Court  in  Special  Term  sus- 
taining the  demurrer  and  dismissing  the  bill  is 
affirmed. 


GEORGE  N.  BEALE  AND  WIFE 

GEORGE  W.  BBOWN  Er  Al. 

At  law.    No.  25,228. 

Decided  November  6,  1888. 

The  Chikp  JusTicB  and  Justiobs  Jambb  and  Merrick  sitting. 

1.  The  act  of  Congress  prohibiting  a  hosband  and  wife  from 
testifying  for  or  against  each  other  has  no  application 
where  the  wife  is  the  substantial  and  material  party  to  the 
action,  the  husband  being  only  joined  as  a  formal  party; 
in  such  a  case  the  wife  is  competent  to  testify  in  her  own 
behalf. 

2,  Where  in  ejectment  both  plaintiff  and  defendant  claim 
title  ftrom  a  common  sonrce  the  plaintiff  is  not  required 
to  trace  his  title  from  the  State. 

8.  The  recitals  of  the  bill  in  a  suit  in  equity  brought  by  the 
defendant  and  subsequently  dismissed  are  sufficient  prima 
fiioie  evidence  for  the  plaintiff  in  ejectment  to  repel  the 
presumption  of  title  in  the  State,  when  such  recitals  set 
out  a  common  source  of  title  between  the  plaintiff  and  de- 
fendant. 

4.  The  defendant  may,  however,  rebut  such  evidence  by 
showing  affirmatively  that  the  title  still  remains  in  the 
State. 

6.  The  provisions  of  the  act  of  Congress  of  1819  requiring  an 
official  report  of  the  tax  sale  to  be  placed  on  record  in  the 
office  of  the  Becorder  of  Deeds,  must  first  be  shown  to 
have  been  complied  with  before  a  tax  deed  can  be  received 
in  evidence  in  ejectment;  <:^ffirming  King  m.  District  of 
Columbia,  Mac  A.  A  Maclcey,  88. 

Motion  fpr  a  new  trial  on  exceptions  taken 
in  an  action  of  ejectment 

The  Fa<?ts  are  snflOlciently  stated  in  the  opin- 
ion. 

Mb.  Henry  Wise  Gabnbtt,  for  plaintiff. 

Messrs.  W.  D.  Dayidgb  and  Edwards  & 
Barnard,  for  defendants. 

Mr.  Justice  Merrick  delivered  the  opinion 
of  the  Court: 

This  was  an  action  of  ejectment  hrought  hy 
Beale  and  wife,  against  Brown  and  others.  In 
the  progress  or  the  case  the  suit  was  dismissed 
a^inst  all  the  other  defendants  except  George 
W.  Brown.  In  this  state  of  Che  case  it  is  quite 
immaterial  to  consider  whether  any  of  the  errors 
alleged  in  the  bill  of  exceptions,  so  far  as  the 
other  defendants  were  affected,  were  errors  or 
not,  inasmuch  as  they  being  out  of  the  case  the 
sufficiency  or  insufficiency  of  the  evidence  as 
to  them  no  longer  plays  any  part  in  the  judg- 
ment of  the  Court. 

The  plaintiffs  claim  title  to  a  certain  undi- 
vided one-half  of  certain  lots  of  ground  in  Square 
276  in  the  City  of  Washington. 

The  plaintiff,  Elizabeth  B.  Beale,  to  sustain 
her  claim,  gave  in  evidence  sundry  deeds,  bring- 
ing the  title  down  to  Thomas  Brown,  an  uncle, 
under  whom  the  defendant  and  the  plaintiff 
both  claim  title.  Having  offered  that  deed  in 
evidence,  the  plaintiff  also  ofifered  in  evidence  a 
bill  in  equity  nled  by  the  defendant  against  tJie 
plaintiff  for  the  purpose  of  the  apportionment 
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of  arrears  of  taxes,  as  between  the  two,  which 
he  had  paid  on  account  of  the  common  estate, 
which  bill  had  been  dismissed.  The  plaintiff 
also  ofifered  in  evidence  her  own  testimony  as 
to  certain  material  facts  in  the  cause.  There- 
upon the  defendant  objected,  first,  that  it  was 
not  competent  to  offer  in  evidence  his  bill  in 
equity  containing  certain  declarations,  because 
the  bill  had  been  dismissed;  and  he  objected, 
further,  that  the  plaintiff^s  testimony  could  not 
be  taken  because  the  husband  was  also  a  party 
with  the  wife  to  the  proceedings.  It  appears, 
however,  on  the  face  of  the  whole  record,  that 
the  wife  was  the  beneficial  party,  and  the  cause 
of  action  was  in  her  in  respect  to  a  common 
Inheritance  as  between  her  and  the  defendant. 

The  Court  thinks  that  the  restriction  in  the 
statute  that  husband  and  wife  respectively  shall 
not  be  witnesses  for  or  against  each  other  has  no 
application  to  a  case  of  this  sort,  because  the 
wite  was  not  testifying  for  and  on  behalf  of  her 
husband,  but  was  testifying  on  behalf  of  herself 
in  respect  of  a  question  of  fact,  material  to  the 
title  between  her  and  the  defendant,  and  the  re- 
lation of  husband  and  wife  had  no  bearing  at  all 
upon  her  character  as  witness. 

She  was  the  substantial  and  material  party, 
the  husband  being  only  a  formal  party  to  the 
action.  The  fact  that  the  husband  has  to  be 
joined  as  a  formal  party  with  his  wife  in  certain 
cases  in  order  to  vmdicate  her  right,  does  not, 
as  the  Court  thinks,  deprive  her  of  the  priv- 
ilege of  testifying  as  against  her  adversary  as 
to  facts  controverted  between  herself  and  her 
adversary.  It  does  not  involve  at  all  any  ques- 
tion arising  out  of  that  policy  of  the  law  wnich 
closes  the  mouth  of  husband  and  wife  in  respect 
to  the  affairs  of  one  another,  on  account  of  the 
preiudicc  they  might  be  presumed  to  have  for 
each  other  nor  on  account  of  the  tendency  to 
violate  the  sacredness  of  the  domestic  relation 
and  the  secrecy  which  appertains  to  that  rela- 
tion. For  these  reasons  we  believe  that  the 
Court  below  decided  properly  in  taking  the 
testimony  of  the  wife. 

The  Court  is  also  of  opinion  that  the  plaintiff, 
having  rested  upon  a  paper  title  showing  title 
in  a  party  fVom  whom  they  claim  as  a  common 
source  of  title,  and  showing  by  the  averments 
of  the  bill  in  equity  that  the  defendant  had  in 
that  bill  admitted  that  there  was  a  common 
title,  although  the  bill  was  subsequently  dis- 
missed, gratified  sufficiently  the  requirements 
of  law,  which  otherwise  would  have  been  im- 
perative, that  the  plaintiff  in  ejectment  must 
show  title  out  of  the  United  States.  The  reason 
why  title  is  to  be  deduced  from  the  United 
States  is  a  reason  arising  out  of  the  ancient 
situation  of  things  in  this  country,  which  prac- 
tically is  no  longer  applicable,  though  we  are 
still  obliged,  in  the  absence  of  any  legislative 
repeal,  to  keep  up  the  ceremonials  of  proving 
title  firom  the  State.  The  reason  was  this,  as 
those  who  are  acquainted  with  our  early  history 
know,  that  all  the  titles  were  originally  in  the 
State,  and  that  the  action  of  ejectment  was 
moulded  in  the  State  of  Maryland  at  a  time 
when  the  greater  part  of  the  lands  were  still 
owned  by  the  sovereign,  so  that  the  natural  pre- 
sumption was  that  title  had  gone  out  of  the 
State ;  and  as  the  plaintiff  was  required  to  make 
out  good  title  as  against  all  the  world  to  maintain 


his  action  of  ejectment,  he  had  to  repel  the 
natural  presumption  arising  fW>m  the  condition 
of  things,  that  the  title  still  remained  in  the 
State.  But  the  reason  of  that  law  has  ceased, 
for  we  know  by  universal  experience  that  there 
is  scarcely  any  title  now  remaining  in  the 
State  to  any  lands  within  its  territorial  circum- 
scription; but  we  are  obliged  to  conform  to  the 
rule  of  law,  and  we  do  conform  to  it  sufficiently 
when  we  repel  that  presumption. 

The  ordinary  rale  is  that  where  parties  claim 
under  a  common  title,  and  it  is  manifest  that 
they  do  claim  under  a  common  title,  so  £a,r  as 
the  two  parties  are  concerned,  the  presumtion 
is  repelled.  In  this  particular  case  it  was  shown 
by  the  confession  of  t)|e  defendant,  in  the  bill  in 
chancery  to  which  I  have  referred,  that  he  set  up 
a  common  title  between  himself  and  the  plain  tifC. 
True,  he  repudiated  it  afterwards,  but  tlie  ad- 
mission was  sufficient  prima  facie  evidence  in 
favor  of  the  plaintiff  to  show  a  common  title, 
and  show,  as  against  him,  certainly,  that  the 
presumption  of  title  in  the  State  was  repelled, 
and  therefore  it  gratified  the  requirements  of 
the  law.  He  might  in  defense  have  shown 
affirmatively  that  the  title  was  still  in  the  State, 
but  in  the  absence  of  such  affirmative  proof  on 
his  part  the  proof  was  sufficient  to  repel  the 
prima  facie  presumption  and  make  out  a  case 
entitling  the  plaintiff  to  a  verdict 

Objections  to  the  rulings  of  the  Court  were 
also  made  by  divers  bills  of  exceptions,  which 
need  not  be  particularized,  but  which  had  rela- 
tion to  certain  offers  of  proof  to  sustain  a  tax 
deed.  The  defendant  set  up  a  certain  tax  title 
originating  many  years  ago,  in  one  Obadiah  B. 
Brown,  the  grandfather  of  both  parties,  and  the 
objection  was  made  on  the  part  of  the  plaintiff 
that  the  tax  deed  could  not  be  offered  in  evi- 
dence until  the  requirement  of  the  statute  of 
1819  was  first  gratified,  which  imposes  the  duty 
upon  the  city  authorities  to  make  a  report  of 
all  tax  sales  and  have  that  report  placed  on 
record  in  the  office  of  the  Recorder  of  Deeds  of 
the  District  of  Columbia.  It  has  been  decided 
heretofore  by  this  Court  (King  vs.  District  of 
Columbia,  IVIac.  A.  and  Mackey,  36)  that  this 
requirement  is  an  essential  ingredient  to  any 
tax  title,  and  unless  it  has  been  complied  with, 
any  tax  deed  taken  by  a  party  is  void,  because 
the  District  of  Columbia  has  not  done  that 
which  justified  it  in  proceeding  to  give  a  tax 
deed  to  the  party.  The  Court  below  rejected 
the  tax  title  and  all  the  other  proof  tending  to 
show  the  perfection  of  the  tax  title  upon  the 
ground  that  that  one  essential  requirement  has 
not  been  conformed  to.  We  think  that  the 
Court  was  entirely  right,  and  therefore  that  the 
exceptions  taken  in  regard  to  the  rejection  of 
the  tax  deed,  and  in  regard  to  the  rejection  of 
all  the  other  collateral  facts  tending  to  prove 
the  validity  of  the  tax  deed,  were  properly  over- 
ruled. 

Upon  the  whole  case,  the  Court  thinks  that 
there  was  no  error,  and  the  rulings  of  the  Coart 
below  are  affirmed. . 


Wh]BN  an  executor  offers  sufficient  bond  the 
Court  should  permit  him  to  qualify,  unless  he 
is  mentally  or  legally  disqualified.  Holbrook 
V8.  Head,  Ky.  Ct  App.,  Jan.  28,  1888 ;  6  a  W. 
Rep.,  592. 
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Book  Notioe. 

The  Complete  Digest.  A  digest  of  all  the 
reported  American  cases  and  selected  English 
cases,  with  synopses  of  statutes  of  general 
interest,  reference  to  articles  and  essays  in 
•  current  law  periodicals,  and  to  text-books 
and  other  matters  of  value  to  the  profession, 
contained  in  the  various  law  publications  from 
January  to  July,  1887.  New  York.  Digest 
Publishing  Company,  Publishers. 

The  above  volume,  of  more  than  3,200  pages, 
is  the  initial  number  of  a  newly  planned  work, 
which  has  ambitiously  taken  for  its  object  the 
prodigious  task  of  digesting  and  collating  all 
current  law  and  matters  of  interest  or  of  value 
to  lawyers;  or,  as  its  preface  says,  the  purpose 
of  the  work  is  "to  furnish  to  tne  American 
lawyer  read^  information  of  all  current  matters 
of  value  to  him.'' 

The  plan  includes  a  proper  presentation  of  all 
current  decisions  of  the  Courts  of  the  United 
States  and  of  the  di£ferent  States;  of  all  de- 
cisions of  English  courts  deemed  applicable  to 
American  law;  of  all  statutes  and  other  enact- 
ments of  general  interest;  of  all  important  de- 
cisions of  legal  principles  or  q^uestions  or  col- 
lections of  authorities,  in  judicial  opinions,  an- 
notations of  cases,  essays,  reviews,  editorials  or 
other  articles  in  periodicals,  addresses,  etc.,  and 
motion  and  reference  to  announcements  ajd 
reviews  of  legal  treatises  and  other  works,  and 
changes  and  proposed  changes  in  the  law. 

The  work  also  includes  a  table  of  cases  criti- 
cised, disapproved,  overruled  or  reversed,  and 
cases  affirmed  or  followed  without  reconsid- 
eration, and  also  a  table  of  cases  presented  in 
the  volume. 

We  have  no  hesitation  in  commending  this 
work  and  the  volume  before  us;  and  the  high 
character  of  the  editors  Messrs.  E.  A.  Jacobs, 
^J.  A.  Mullory  and  F.  B.  Walroth  warrant  the 
belief  that  subsequent  volumes  will  be  better, 
if  possible,  than  the  one  first  issued. 


The  following  notice  is  copied  from  a  late 
issue  of  the  ^l^icMta  (Kansas)  Eagle: 

"The  compilation  of  the  ordinances  of  the 
city  of  Wichita  by  Moore  &  Douglass  has  been 
completed  and  the  work  issued  from  the  press 
yesterday.  The  work  receives  much  praise  from 
the  lawyers  who  have  examined  it.  All  super- 
fluous and  conflicting  enactments  have  been 
eliminated  and  repealed,  others  condensed  and 
classified  with  marginal  annotations.  The  book 
is  bound  in  calf  on  heavy  paper,  with  clear, 
dean  print,  by  the  Eagle  printing  house,  ana 
makes  a  volume  of  437  pages,  including  the 
indices." 

Most  of  the  subscribers  of  this  journal  are 
acquainted  with  Ceorge  L.  Douglass,  a  former 
resident  and  practitioner  of  this  city,  who  is  Uie 
Douglass  of  the  notice.  It  has  been  no  surprise 
to  those  who  know  Mr.  Douglass  to  learn,  from 
time  to  time,  that  he  has  risen  rapidly  in  his 
profession,  has  been  elected  a  member  of  the 
Kansas  legislature,  and  has  become  a  compiler 
and  author,  but  they  will  hardly  be  px*epared 
for  the  Eagles  information  that  the  council  of 


Wichita  has  delegated  to  him  and  his  partner 
the  power  to  eliminate  and  repeal  all  superflu- 
ous and  conflicting  enactments.  We  congratu- 
late Mr.  Douglass  as  an  author,  a  legislator  and 
as  a  city  council  all  in  one. 


THE  COURTS. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

December  10. 

1129.  Walaton  et  al.  v.  Kevin  et  al.  Judgment  affirmed 
with  costa. 

1160.  Roach  et  al.  V9.  Nevin  et  al.  Jngment  affirmed  with 
costs. 

111.  The  Looisvillef  Cin.  and  Lex.  R.  TL  Co.  vs.  The 
Switzerland  Mar.  Ins.  Co.  Judgment  aflirmed  with  costa 
by  a  divided  count. 

77.  Meneadez  vn.  Holt  et  al.    Decree  affirmed  with  costs. 

76.  Ryder  vs.  Holt  et  al.  Decree  reversed  with  costa  and 
cause  remanded. 

187.  Brown  V9.  The  District  of  Columbia.  On  motion  of 
Mr.  A.  8.  Worthinglon  for  appellaat,  ordered  to  be  passed 
if  reached  on  or  before  Ihe  20th  instant. 

301.  Clarke  vs,  Reyburn  et  al.    Dismissed  as  per  stipulation. 

116.  Segrist  et  al.  vs.  Crabtree.    Argument  concluded. 

116.  The  City  National  Bank  of  Fort  Worth  et  al.  va. 
Hunter  et  al.    Submitted. 

December  17. 

B.  P.  Waggeman  and  W.  D.  Webb,  of  Atchinson,  Kane. ; 
Beuj.  B.  Kingsbury,  of  Defiance,  Ohio ;  John  B.  Knox,  of 
Talledega,  Ala.,  and  James  S.  Harlin,  of  Chicago,  lU.,  were 
admitted  to  practice. 

41.  Cragin  vs.  Powell  et  al.  Decree  reversed  with  costa 
and  cause  remanded. 

71.  Callaghan  et  al.  vs.  Myers.  Decree  reversed  and  cause 
remanded. 

1081.  Kennedy  vs.  Hazelton.    Decree  affirmed  with  costs. 

109.  Hhields,  eta,  vs.  Hanbury  et  al.  Decree  affirmed  with 
costa. 

61.  Stachelberg  et  al.  vs.  Ponce.  Decree  affirmed  with 
costs. 

82.  The  United  States  vs.  The  Iron  Silver  Mining  Com- 
pany et  al.    Decree  affirmed. 

99.  Ware  vs.  Allen  et  al.    Decree  affirmed  with  costs. 

102.  The  County  of  Jackson,  Mo.,  vs.  The  Ninth  National 
Bank  of  New  York.  Judgment  afflLrmed  with  costs  and  in- 
terest by  a  divided  Court. 


SUPREME  COURT  OF  THE  D.  C. 

IN  EQUITY.— New  Suits. 

December  4. 

11486.  Laura  Cooper  et  al.  vs.  James  W.  Hodges  et  al.  For 
account  and  sale.    Com.  sol.,  Same. 

December  6. 

11487.  Albert  J.  Richards,  by  next  fViend.  vs.  Lulu  C.  Rich- 
ards.   To  annul  marriage.    Com.  sol.,  A.  K.  Browne. 

11488.  Malcolm  B.  Oordon  et  al.  vs.  James  W.  Oordon  et  al. 
Sale  for  partition.    Com.  sols.,  Woodward  &  Woodward. 

11489.  Ainsworth  R.  Spofford  vs.  Qeorge  W.  Evans  et  al. 
To  correct  title.    Com.  sola..  Edwards  &  Barnard. 

December  6. 

1x490.  John  Hockmeyer  vs.  Mareen  D.  Hame  et  al.  To 
sabstitute  trustee.    Com.  sol.,  C.  O.  Lee. 

11491.  Marvin  Eastwood  vs.  Edmund  Brand  et  al.  For  dis- 
covery, account  and  sale.    Com.  soLs.,  Newton  &  Lavender. 

December  7. 
11482.  Martha  E.  Miller  vs.  Joseph  K.  Fagin.    Specific  per- 
formance.   Com.  sol.,  Samuel  C.  Mills. 
•  11493.  John  P.  Flynn,  minor,  et  al.    Upon  petition  of 
guardian,  Kate  Flynn.    To  approve  Orphans'  Court  proceed- 
ings. .  Com.  sol ,  William  H.  Dennis. 

Decembers. 
11494.  William  E.  Giddlngs  vs.  Laura  Giddings.    For  di- 
vorce.   Com.  sol.,  C.  Carrington.  . 

11496.  Oharlee  R.  IVler  vs,  Virginia  Tyler.  For  divorce. 
Com.  sol.,  J.  Ambler  Smith. 
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December  11. 

11496.  The  Tnisteee  of  Bt.  Josepb*»  Biale  Orphan  Asylum  I 
ct  al.  M.  The  Faculty  of  the  Medical  Department  of, 
Qeorgetowik  Unlvenity.  To  enioin  nuisance.  Com.  sol.,  • 
H.B.  Davis.  ^^  I 

11497.  Ellen  B.  Ooldsboronch  vs.  Hugh  A.  Goldsborouffh,  | 
executor,  et  al.  For  trustee  and  account.  Com.  sol.,  B. ' 
Totten.  I 

11496.  Oeorge  de  Geoflrar  et  al.,  infknts,  by  next  Mend,  t». ' 
B.  Francis  Riggs  et  al.    Partition.    Com.  sol.,  J.  H.  Ashton. 

11499.  Salina  £.  Brown  et  aL  vs.  William  A.  Klmmel  et  al. 
To  remove  cloud  oiT  title.    Com.  sol.,  Quion  Miller. 

December  12. 

11800.  Mary  V.  Wwtbrook  vs.  John  H.  Westbrook.  For 
divorce.    Com.  sol.,  8.  A.  Cox. 

11501.  Curtis  W.  Holcomb  v.  Harry  Post  Wright  et  aL 
To  constr.e  will.    Com.  so!.,  R.  Feudall. 

11502.  Rachel  M.  Hewett  et  al.,  administrators,  ot.  John 
White  et  al.  Injunction  and  receiver.  Com.  sol..  William 
A.  Cook. 

11503.  Harry  O.  BaileT  tie.  William  B.  Bailey  et  al.  For  an 
account  and  proper  admininistrdtion  of  trujrt*.  Com.  sols., 
Abert  and  Wimamson. 

December  18. 

11504.  Margaret  J.  Wilson,  alleged  lunatic.  Upon  peti- 
tion of  CommiSBionera  of  District  of  Columbia.  To  appoint 
committee,  &c.    Com.  sol.,  U.  £.  Davis. 

11505.  Holy  Cross  Church,  by  trustees,  vs.  Austin  Herr  et 
al.  Ii^unction  to  restrain  sale,  to  remove  a  cloud  off  title. 
Com.  sols.,  Carusi  A  Miller. 

December  18. 

11506.  John  Edwards  ve.  James  Gibbons  et  al.  To  declare 
a  hen  on  lots.    Com.  sol.,  R.  R.  Perry. 

11507.  Mary  D.  French  va.  Alpheus  P.  French.  For  ali- 
mony.   Com.  sol.,  M.  J.  Colbert. 

December  16. 
11506.  John  J.  Cleary  vs.  Thomas  Cleary  et  aL    1\>  sell  for 
partition.    Com.  sol.,  J.  H.  Ralston. 

11509.  George  Taylor  «•.  Richard  W.  Tyler  et  al.  Trustees 
.    Com.  sols.,  Hhellabarger  &  Wilson. 

11510.  Margaret  Robinson  m.  Andrew  J.  Robinson.  For 
divorce.    Com.  sol.,  Walter  Cooksey. 

CIRCUIT  COURT.— New  Suite  at  Law. 

December  7. 

29166.  GhranviUe  O.  Wilson  et  al.  vs.  Charles  L.  Ulrick  et  al. 
Account,  |12a.62.    PlfCs  attys,  Abert  A  Warner. 

29167.  Horace  T.  Whitman,  trading  as  Stephen  T.  Whit, 
man  St  Bon,  vs.  Charles  Fleischman.  Note,  #96.32.  Pifls 
attys,  Bame. 

29168.  Raphael  Tuck  A  Bon  vs.  Edw.  W.  Koch.  Account, 
164.48.    PldW  aUys,  Bame. 

29109.  Berger  Bros.  m.  William  8.  flammona.  Account, 
$178.16.    Plffs  aUy,  Bame. 

29170.  Dennis  Connell  «•.  James  Fitigerald.  Judgment  of 
Justice  O'Neal.  $Sti.90. 

29171.  John  W.  Morgan  vs.  Frank  M.  Greer.  Note,  $500. 
puis  attys,  Carringlon  and  Williamson. 

December  8. 

29172.  Jesse  C.  E>good  et  al.  vs.  Prank  Wright.  Account, 
$148.16.    Pitfi  atty,  F.  T.  Brovmiug. 

29173.  Andrew  H.  Btojkman  vs.  The  Baltimore  and  Poto- 
mac R.  R.  Co.    Damages,  $10,000.    Pifls  atty,  R  A.  Newman. 

December  10. 

29174.  Hattie  Marshall  et  al.  vs.  George  G.  Cornish.  £;jeci- 
ment.    Plffo  atty,  E.  F.  Arnold. 

29175.  Bame  vs.  Charles  Hicks,  l^ectment.  Plffs  atty, 
Bame. 

29176.  Same  vs.  Alexander  T.  Augusta.  Ejectment.  Pl£b 
atty,  Bame. 

29177.  John  T.  Best  m.  Frank  K.  Ward.  Account.  $1,824.22. 
Pl£b  aUy.  C.  Carlisle. 

29178.  Margaret  Terra!  m.  William  Bryan,  executor.  Ac- 
count, $820.    Plfls  aUy,  M.  Duckett. 

December  11. 

29179.  Jacob  S.  Redman  ve.  John  Dugan.  Replevin.  Plllk 
attys.  Cole  &  Cole. 

29180.  PhUip  Reymer  et  al.  vs.  Charles  J.  BlagiU  A  Co. 
Account,  $103.23.    Plflk  aUys,  Garnett  and  Mackall. 

29181.  1  he  Central  National  Bank  of  Washington,  D.  C.« 
vs.  Frank  B.  Conger  et  al.  Note,  $460.  PIA  aUys,  Edwards 
&  Barnard. 

28182.  Same  vs.  William  Dickson  et  al.  Note,  $200.  Plffs 
attys.  Same. 


29183.  S^me  vs.  Fsank  P.  Morgan  et  aL  Note,j|2S0.  PUb 
attys,  Same. 

29184.  Same  vs.  John  B.  Trainer  et  aL  Note,  $280.  PUb 
attys.  Same. 

29186.  Same  vs.  John  H.  Walsh  et  aL  Note,  $250.  PUb 
attys.  Bame. 

29186.  Same  vs.  Joseph  M.  Wheatley  et  aL  Account,  $199«88. 
Plllb  att]^  Same.  ' 

29187.  Same  vs.  John  A.  WheaUey  et  «L  Notes,  $8U.S1. 
Plffs  attjTs,  Same. 

29188.  Thomas  J.  Fisher  A  Co.  vs.  John  Walsh.  Aocouni 
rent,  $122.    Pl£b  attys,  Morris  A  Hamilton. 

29189.  John  W.  Shaw  vs.  Washington  Nailor.  Account, 
$429.17.    Plfls  aUys,  Edwards  &  Barnard. 

29190.  Same  vs.  JuUus  K.Smith.  Account,  $181.74.  PUb 
attys,  Sftme. 

29191.  James  Jamison  vs.  Celesta  A.  Smith  et  aL  Dam- 
ages, $50,000.    Piffii  aUy,  C.  Carlisle. 

29192.  Charles  W.  Martin  ft  Co.  vs.  Burgess  A  Woollen. 
Account,  $126.    PUb  aUy,  R.  Hagner. 

December  12. 
28193.  William  P.  Harvey  A  Oo.  vs.  Walker  A  Davis.    J  ndg- 
ment  of  JusUce  Mills,  $71.99. 

29194.  The  Wataontown  Planning  Mill  Oo.  vs.  Oeorge  M. 
DunUor.    Notes.  $1,125.25.    PlSii  attys,  R.  E.  L.  White. 

29195.  Same  vs.  Joseph  S.  Boss.  Note,  $100.  PU&  atty. 
Same. 

29196.  Same  vs.  Joseph  S.  Boss.  Note,  $400.  Plflb  atty. 
Same. 

29197.  The  Clark  Window  Gisss  Mannbcturing  Co.  vs. 
George  M.  Dnmler.  Note,  $159.77.  Plffii  att^-s;.  Abert  A 
Warner. 

29198.  Maryland  Pottery  Oo.  vs.  J.  A.  Roeecrans  A  Co.  Ac- 
count, $145.68.    Plfiis  aUy,  Same. 

29199.  Wright  A  ColweU  vs.  Same.  Note,  $166.66.  PUb 
atty,  J.  C.  Heald. 

29200.  Howard  Q.  Keyworth  vs.  George  J.  Davis  et  aL 
Note,  $850.    PUb  aUy,  M.  Dean. 

29201.  Thomas  S.  Jube,  Jr.,  vs.  Uri  Behreod.  Accotmi, 
$111.80.    PUb  aUy,  Same. 

29202.  Herman  A.  Seligson  vs.  William  Flammer.  jQdc> 
ment  of  Justice  Harper,  $63.42. 

29203.  Jacob  H.  Hentz  et  al.  vs.  John  H.  Schlent^.  Judg- 
ment of  Justice  Bundy,  $79.25. 

29904.  White,  Hentz  A  Co.,  use  of  Herman  A.  Seligson,  es. 
John  H.  Schlenter.    Judgment  of  Justice  Bundy,  $79.a&. 

29206.  Mary  C.  Thomas  et  al.  vs.  Leonard  D.  Oeneste.  l^eci- 
ment.    Plffli  atty,  T.  A.  Lambert. 

29206.  John  Bums  vt.  Owen  B.  Dnfl^  et  al.  Account, 
$303.34.    Plflb  aUys,  Cole  &  Cole.  ' 

29207.  WUIiam  W.  Culbertson  vs.  Daniel  W.  Voorhees. 
Note,  $212.    Plffk  aUys,  Same. 

29208.  Lavinia  S.  Hebb  et  aL  vs.  Lewis  G.  Marini.  $838.33H- 
PUb  aUvs,  Same. 

29209.  WiUiam  G.  Bums  vs.  Charles  J.  OrUip.  Note, 
$200.50.    P]fb  atty,  L.  C.  Williamson. 

29210.  Guggenheimer.  Weil  A  Co.  vs.  John  C.  Lantx.  Ac- 
count, $165.54.    PUb  attys,  Garnett  and  BiackaU. 

29211.  The  State  of  Maryland,  to  use  of  Alice  T.  Casey. 
Damages,  $20,000.    PUb  aUy,  W.  A.  Cook. 

29212.  Elizabeth  Nottingham  vs.  The  Baltimore  and  Poto- 
mac Railroad  Co.    Damages,  $16,000.    Plflb  attjy.  Same. 

29213.  Anna  Hendley  vs.  George  W.  Harvey  et  aL  Note. 
$305.    Plflfe  atty,  F.  T.  Browning. 

29214.  WiUiam  A.  Cook  vs.  Same.  Account,  $600.  PUb 
atty,  Same. 

December  IS. 

29215.  Andrew  Jackson  vs.  ^  Friends  oi  ZUm.**  Judgment 
oC  Justice  Stridor,  $30.47. 

December  14. 

29216.  WiUiam  H.  Lee  vs.  Barton  Fisher.  Notee,  $1,239  « 
PUb  atty,  James  H.  Smith. 

29217.  Henry  Sheehy  et  al.  vs.  Augusta  M.  Dailey.  Judg- 
ment of  Justice  Bundy,  $29.88. 

29218.  Charles  H.  Kemer  vs.  A.  M.  Gibson.  Acoonnt, 
$283.11.    PUb  atty.  A.  G.  Baflbrd. 

December  15. 
28219.  John  Reid  vs.  Catharine  Prawley  et  al.   Judgment 
of  Justice  Bundy,  $26. 

29220.  Franklin  Wise  vs.  Tlie  Baltimore  and  Ohio  RaU- 
road  Co.    Damages,  $10,000.    PUb  atty,  C.  Brown. 

29221.  John  H.  SmaU  vs.  Peter  CampbelL  Note,  $1,008. 
PUb  atty,  W.  G.  Johnson. 
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Notice  of  (Election. 


THE  REGULAR  MBETINQ  of  the  STOCKHOLDERS 
OP  THE  LAW  REPORTER  COMPANY  of  >VashiiiBton  City, 
will  be  held  at  the  office  of  said  Company.  No.  508  E 
STREET,  NORTHWEST,  in  said  City,  on  Monday,  January 
14. 1889,  for  the  election  of  Trustees  of  said  Company.  Polls 
wul  be  open  ftom  12  M.  until  1  o'clock  P.  M.,  of  said  day. 

WM.  F.  MATTINGLY,  President. 
FRANKLIN  H.  MACKBY,  Secretary. 


tc%al  Noticee. 


Rule  of  Court. 

Rule  20.  *  *  *  *  Hereajter  aV  notices  vrtneh  relate  to 
proceedings  in  the  Supreme  Court  of  the  District  of  Cohimbiii^ 
the  pubUMtiyn  of  umich  is  required  by  laio  or  by  rules  of 
Oottrt,  or  by  any  order  of  Court,  shaU  be  published  in  Thb 
Washington  Law  Rbportbr,  during  the  time  required  by 
Imo,  %n  addition  to  any  other  papers  which  may  be  specially 
ordered  or  which  may  be  selected  oy  the  parties. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
December  14th,  1888. 

In  the  matter  of  the  Estate  of  Martha  Loulst  Markland,  late 
of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased, has  this  day  been  made  bv  Fanny  Beall. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  4th  day  of  January,  1889,  next  at  11 
o'clock  a.  m.,  to  show  cause  why  the  said  will  should  not  be 
proved  and  admitted  to  Probate  and  Letters  Testamentary 
on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  foi 
three  weeks  in  the  Washington  Law  Rhpobteb  previous 
to  the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

Test :  DORSEY  CLAOETT,  Register  of  Wills. 

61    Allen  Rutherford,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
December  14th,  1888. 

In  the  matter  of  the  Estate  of  John  W.  Shecktils,  late  of 
the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  Ebtate  of  the  said  de- 
ceased, has  been  made  by  James  McElfVesh. 

All  persons  interested  are  herebv  notified  to  appear  in  this 
Court  on  Friday,  the  4th  day  of  January,  1889,  next  at  11 
o'clock  a.  m.,  to  snow  cause  wny  the  said  Will  shoald  not  be 
proved  and  admitted  to  Probate,  and  Letters  Testamentaiy 
on  the  Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  Law  Rbpobtbb  previous  to 
the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

Test :  DORSEY  CLAGETT,  Register  of  Wills. 

61    No.  8286.    Ad.  D.  14.    S.  C.  MUls,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  in  Equity. 


Flora  C.  Swearinger, 

Complunant, 
vs. 

John  W.  Swearingor, 

Defondant, 


Eq.  No.  11267.     Docket  28. 


On  motion  of  the  complainant,  by  Mr.  D.  S.  Mackall,  her 
solicitor,  it  is,  this  19th  day  of  December,  A.  D.  1888,  ordered 
that  the  defendant,  John  W.  Swearinger,  cause  his  appearance 
to  be  entered  herein  on  or  before  the  first  rule-day  occurring 
forty  dasrs  after  this  dav;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

Provided  this  order  be  published  in  the  Washinoton  Law 
Rbpobtbb  once  in  each  of  three  successive  weeks  before 
said  day. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  mensa  et 
thora  firom  the  defendant  on  the  ground  of  cruelty  and  deser- 
tion. 

By  the  Court,  (Sd.)       W.  8.  COX,  J. 

True  copy.    Test:  R.  J>  Mmos,  Clerk,  &c. 

61  By  M.  A.  Clanot,  Ass't  Clerk. 


£egal  Noticee. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holdmg  a  Special  Term  for  Orphans'  Court  Business. 

December  15th,  1888. 

In  the  case  of  Mary  M.  Bennett,  administratrix  c.  t.  a. 
of  Edward  Bennett,  deceased,  the  administratrix  c.  t.  a.  afore- 
said has,  with  the  approval  of  the  Court,  appointed  Fri- 
day, the  llth*day  of  January.  A.  D.  1889,  at  11  o'clock  a. 
m.,  for  making  pavment  and  clistribution  under  the  Court's 
direction  and  control  |  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a 
residue  are  hereby  notified  to  attend  in  person  or  by  agent 
or  attorney  duly  authorized,  with  their  claims  agrainst  the 
estate  properly  vouched,  otherwise  the  AdrainiBtratrix  c.  t. 
a.  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  tne  Washington  Xaw  Rbpobtbb  previous 
to  the  said  day. 

Test :  DORSEY  CLAGETT.  Register  of  Wills. 

51    No.  2912.    Ad.  D.  13. 


THT8  IS  TO  OTVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  William  H.  Tenney, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  December 
next ;  they  may  otherwise  by  law  be  excluded  trom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  11th  day  of  December,  1888. 
ROBT.  B.  TENNEY,  Ex'r. 

Capital  Mills,  Georgetown,  D.  C. 
51    No.  8309.    Ad.  D.  14.    C.  M.  A  H.  S.  MaUhews,  Proctors. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  firom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Mary  Ann 
Doniphan,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  llth  day  of  December 
next;  they  may  otherwise  by  law  be  excluded  firom  aU 
benefit  of  the  said  estate. 

Given  under  my  hand  this  llth  day  of  December,  1888. 
J.  WALTER  COOKSEY,  Ex'r,  Fendall  BnildiHg,  City. 
61    No.  3804.    Ad.D.14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  18th  day  of  December,  1888. 
Washington  B.  Williams) 

vs.  >No.  29076.    Docket—.    At  Law. 

Francis  L.  Norton.  J 
On  motion  of  the  plaintiff,  by  Messrs.  J.  J.  Wilmarth  and 
M.  N.  Richardson,  his  attorneys,  it  is  ordered  that  the  de- 
fendant, Francis  L.  Norton,  cause  his  appearance  to  be  entered 
herein  on  or  l>efore  the  first  rule-day  occurring  forty  days 
after  this  day;  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  collect  bill  of  exchange  for 
$652.41  and  open  account  for  |B.87,  and  to  subject  property 
attached  in  this  cause  to  the  payment  thereof. 
By  the  Court.  W.  S.  COX,  Justice,  &c. 

True  copy.    Test :  R.  J.  Mbios,  Clerk,  Ac. 

61  By  J.  R.  YouNO,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  18th  day  of  December.  1888. 
Jonathan  C.  Calhoun ) 


(No.  11365.    Docket  28. 
n.  ) 


Vercelena  Calhoun. 

On  motion  of  the  plaintiff,  by  Mr.  Warren  C.  Stone,  his 
solicitor,  it  is  ordered  that  the  defendant,  Vercelena  Calhoun, 
cause  her  appearance  to  be  entered  herein  on  or  before  the 
first  rule-dav  occurring  forty  days  after  this  day:  otherwise 
the  cause  wul  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  an  absolute  divorce  on  the  ground 
of  desertion  and  infidelity.  It  is  fhrther  ordered  that  this 
order  shall  be  published  in  the  Washington  Law  Rbpobtbb 
for  three  successive  weeks. 

By  the  Court.  W.  8.  COX,  Justice,  &c. 

True  copy.    Test :  R.  J.  Mmos,  Clerk.  &c. 

61  By  L.  P.  WuxiAMs,  Ass't  Clerk* 
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At  Law.    No. 
Docket  33. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  11th  day  of  December,  1S88. 
Edward  Lloyd,  Richard  B.  Lloyd.  1 
Francis     B.    Llovd.    Rosfna 
Mackey.  Rosalie  M.  Bradford, 
Malcolm  Cudiip  and  Joanna 
Mackey,  PlainUflfs, 

Mercy  M.  Gray,  Cordelia  Linn. 
Arthur  Costello.  GeorQe  Angel 
Costello  and  Benton  Home, 
Defendants. 

On  motion  of  the  plaintiffs,  by  Mr.  Franklin  H.  Mackey* 
their  attorney,  it  is  ordered  that  tiic  defendant,  Mercy  M. 
Gray,  caoAe  her  appearance  to  l>e  entered  herein  on  or  be- 
fore the  ttrst  rule- day  occurring  forty  days  after  thia  dayJ 
otherwise  the  cause  will  t>e  proceeaed  with  as  in  case  of 
defaults 

The  obiect  of  this  anit  is  to  recover  the  possession  of  the 
whole  or  original  lot  nine  (9),  in  square  six  hundred  and 
fiav-three  (653),  in  the  City  of  Washington,  in  the  District  of 
Columbia. 


By  the  Court. 
True  copy.    Test : 


W.  B.  COX,  Justice,  Ac. 
R.  J.  Meigs,  Clerk,  &o. 
J.  R.  YouNO,  Aas't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  11th  day  of  December,  188S. 

Alice  Duhiney  et  al.      ) 

m.  \  No.  11407.    Docket  28. 

Thomas  A.  Dulaney  et  al. ) 

On  motion  of  the  plaintiffis,  by  Mr.  B.  F.  Leiffhton,  their 
solicitor,  it  is  ordered  that  the  defendants,  Thomss  A.  Oulanejr 
and  Robert  H  Ward,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  daya 
after  thL^  day;  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  make  partition  by  sale  of  the 
real  eatate  in  complainants'  bill  de«K^ribed,  and  to  substitute 
a  trustee  in  place  of  the  said  Robert  H.  Ward,  trustee  uuder 
a  certain  deed  of  trust  set  aside  in  said  bilL 


By  the  Court 
True  copy.    Test : 


W.  8.  COX,  Justice,  Ac. 
R.  J.  Meios,  Clerk,  Ac. 
By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  11th  day  of  December,  1888. 
Theresa  M.  Lynch ) 
i  ^ 


Daniel  J.  Lynch.   ) 


.No.  11443.    Eq.  Docket  28. 


£e%a\  Notiree. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  December,  1888. 

Laura  A.  Blincoe) 

V9.  VN0.114S7.    Eq.  Docket  28. 

Joseph  Blincoe.  I 

On  motion  of  the  plain tiif,  by  Mills  Dean,  Esq.,  her  so- 
licitor, it  is  ordered  that  the  defendant  Joseph  BItncae, 
cause  hia  appearance  to  be  l>e  entered  herein  on  or  before 
the  first  ruie<]ay  occurring  forty  days  after  this  day;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  Is  to  procure  a  divorce  ftom  the 
bonds  of  matrimony  between  the  piaintitf,  LAura  A.  Blincoe, 
and  the  defendant,  Joseph  Blincoe,  on  the  ground  of  deser- 
tion. 

By  the  Court.  WM.  M.  MERRICK,  JnsUce,  Ac. 

True  copy.    Test :  R.  J.  Meiqs,  Clerk,  Ac 

60  By  M.  A.  Clancy.  Aaat  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  December,  1888. 

William  L.  Bramhall  et  al. ,  Trustees,  ] 

Complainants, 


Rebecca  Britton  et  al. 


No.  11444. 
Eq.  Docket  28. 


Defendants. 


On  motion  of  the  plaintiff,  lyr  Mr.  A.  B.  Williams,  her  so- 
licitor, it  is  ordered  that  the  defendant.  Daniel  J.  Lyncn,  cause 
his  acrpearance  to  be  entered  herein  on  or  !>efore  the  first  | 
rule-aay  occurring  forty  days  after  this  day:  otherwise  the 
cause  will  be  proceeded  with  oe  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  fVoni  the  bond 
of  matrimony  with  the  said  defendant  on  the  ground  of 
desertion. 


By  the  Court. 
True  copy.    Test: 


50 


W.  R.  COX,  Justice,  Ac. 
R.  J.  Meios,  Clerk,  Ac. 
By  M.  A.  Clancy,  Ass'l  Clerk. 


No.  10975.    Eq.  Doc.  27. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Anna  M.  Furmage  ) 

v».  (l 

Mary  Furmage  ef  al.  3 

Irwin  B.  Linton,  the  trustee  herein,  having  reported  to 
the  Court  that  he  has  sold  to  I,ewi&  C.  Rauterberg  sub-lots 
86  and  37,  in  square  479,  in  the  (Mty  of  Washington,  contain- 
ing 4,565  square  feet  at  84  ceuta  per  Miuare  foot,  and  sub-lot 
88,  in  said  square,  to  Prank  E.  Waring,  for  $2,456,  the  said 
sales  aggregating  |6,2«^.60,  but  being  conditioned  upon  the 
ftirnishing  of  title-insurance  policies  to  the  purchasers  out 
of  the  proceeds  of  sale,  it  is,  this  I9th  day  of  November,  A. 
D.  1888,  ordered  that  said  sales  be  ratified  and  confirmed, 
unless  cause  to  the  contrary  be  shown  on  or  before  the  19th 
day  of  December,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  wtek  for  three  successive 
weeks  before  said  last-men  lioned  date. 

W.  8.  COX.  J. 

A  true  copy.    Test:  R.  J.  Mmos,  Clerk. 

47  By  M.  A.  Clancy,  Ass*t  Clerk. 


On  motion  of  the  plaintiffs,  by  Mr.  J.  J.  Johnson,  their 
solicitor,  it  is  ordered  tliat  the  defendants,  Rebecca  Britton, 
Eliiabeth  M.  Hardy,  Mary  i.  Armstrong,  Annie  M.  Smtth,  Clotildis 
Millard,  Frances  Millard,  Eleanor  A.  Millard.  Joshua  i.  Millard, 
Bessie  Millard  and  Mary  J.  Burrows,  cause  their  appearance  to 
be  entered  herein  on  or  before  the  first  rule-day  occurring 
fortv  days  after  this  day;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

The  object  of  this  suit  is  to  quiet  title  to  lot  numbered 
eighteen  (18),  in  square  numbered  one  hundred  and  forty 
(140),  situate  in  the  City  of  Washington,  in  the  District  of 
Columbia,  in  the  complainants'. 

By  the  Court.  WM.  M.  MERRICK,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Meigs,  Clerk,  Ac. 

60  By  M.  A.  Clancy,  Ass't  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
December  7th,  1888. 

In  the  case  of  Edward  Godey,  Executor,  Ac,  of  John 
W.  Godey,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  28th  day  of 
December,  A.  D.  1888,  at  11  o'clock  a.  m.,  fbr  ma-icing 
payment  and  distribution  under  the  Court 'a  direction  and 
control,  when  and  where  all  creditoi«  and  persons  entitled  to 
diatributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  said  Elxecutor  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washinoton  Law  Rspobtka  previous 
to  the  said  day. 

Test :  DORSET  CLAOErT,  Register  of  Wills. 

50    No.  2860.    Ad.  D.  18.    F.  W.  Jones,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBM. 

Louis  Kurtz,  Sr., 

vs. 
Louise  Kurtz  et  al. 


S  Equity.    No.  11284.    Doc.  28. 


Robert  H.  T.  Leipold,  the  trustee  herein,  having  reported 
'  the  sale  of  the  following  described  real  estate,  to  wit*  lots 
'  numbered  twenty-four  (24)  and  twenty-five  (25),  in  square 
No.  480,  which  said  sale  and  property  is  more  fully  de- 
I  scribed  in  proceedings  and  the  trustee's  report,  and  that  the 
'  said  property  was  sold  to  Charles  H.  Krey,  at  and  for  tha 
'  sum  of  $4,900.00  cash. 

It  is,  this  12th  da>'  of  December.  1888,  ordered  and  decreed, 
on  motion  of  the  solicitor  for  the  complainant,  that  said 
sale  be  confirmed,  unless  cause  to  the  contrary  be  shown  on 
or  before  the  15th  day  of  January,  1889. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Rbpobtbr  onoe  a  week  tor  three  successive 
weeks  before  said  day. 

W.  8.  COX,  J. 
A  true  copy.    Test:  R.  J.  Mbigs,  Clerk. 

60  By  L.  P.  Wiluams,  Ass*t  Clerk. 
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Cegol  Noticee. 


THIS  IS  TO  GIVE  NOTICE. 

rhat  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business 
Letters  Temamentary  on  the  personal  estate  of  Charles  D. 
Pennebaker,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exmbit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  22d  day  of  October 
next :  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  22d  day  of  October,  1888. 

ANNA  E.  PENNEBAKER,  Ex'x,  1341  Corcoran  st. 
49    No.  3179.    Ad.  IX  14^  K^S.  Davis.  Proctor. 

THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Coui-t  business, 
Letters  of  Administration  on  the  personal  estate  of  Flodoardo 
W.  Howard,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  tnc  28th  day  of  November 
next;  they  may  otherwise  by  law  be  excluded  fh)m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  26th  day  of  November,  1888. 
EDW.  W.  DONN,  Adm'r,  935  F  st.  n.  w. 
49    Ko.3274.    Ad.  D.  14. 

^THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the' Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  America  Willey,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  th»said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  November 
next ;  they  may  otherwise  by  law  be  excluded  ftx)m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  28th  day  of  November,  1888. 
GEO.  R.  WILLEY,  Ex'r,  225  B  st.  n.  w. 
49    No.  3285.    Ad.  D.  14.    Irving  Williamson,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subecribers,  of  the  District  of  Columbia,  have 
obtained  fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  Anna  M.  Edds,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exinibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  30th  day  of  November 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 
Given  under  our  hands  this  80th  day  of  November,  1888. 

SBTH  SCHELL. 
C.  W.  SCHELL, 
Executors, 
1341  29th  St.  n.  w. 
49    No.  8298.    Ad.  D.  14.    Jesse  H.  Wilson,  Proctor. 


THIS  IS  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  of  Administration  on  the  personal  estate  of  John  S. 
Slater,  late  of  the  District  of  Columbia,  deceased. 

All  persons  haviuflf  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  tne  28th  dav  of  November 
next ;  they  may  otherwise  by  law  be  excluded  fh>m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  28th  day  of  November,  1888. 
AmfX  M.  SLATER,  Adm'x,  911  eth  st.  n.  w. 
49    No.  829L    Ad.  D.  14. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  24th  day  of  November,  1888, 

Hatfie  V.Turner) 

va.  S  No.  11389.    Eq.  Docket  28. 

Goorge  Turner.  J 
On  motion  of  the  plaintiff,  by  Mr.  J.  Guilford  White,  her 
solicitor,  it  is  ordered  that  the  defendant,  Goorge  Turnor, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  on  the  grounds 
of  habitual  drunkennees,  desertion  and  non-support. 
By  the  Court.  W.  8.  COX,  Justice,  Ac 

True  copy.    Test:  R.  J.  Mbiqs  Clerk.  &c. 

48  By  M.  A.  Clamoy,  As8*t  Clerk. 


Cegol  Noticee. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

November  80th,  1888. 

In  the  matter  of  the  Estate  of  Joseph  W.  Sands,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  WiU  and  Testa- 
ment and  for  Letters  Testamentarv  on  the  Estate  of  the  said 
deceased  has  this  day  been  made  by  Heni^  L.  Bisooe. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  2l8t  day  of  December  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate,  and  Letters  Testamentary  on  the 
Estate  of  the  saiii  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rbpobtbb  previous 
to  the  said  day. 

By  the  Court.  WM.  M.  MERRICK,  Justice. 

Test :                     DORSET  CLAGETT,  Register  of  Wills. 
49    No.  8291.    Ad.  D.  14.    S.  T.  Thomas,  Proctor.     

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
November  30th,  1888. 

In  the  matter  of  the  Estate  of  William  H.  Thompson,  late  of 
the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the  said 
deceased  has  this  day  been  made  by  Louis  D.  Wine. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  28th  day  of  December  next  at  1  o'clock 
p.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate,  and  Lietters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

By  the  Court.  WH.  M.  MERRICK,  Justice. 

Test :  DORSET  CLAQET1\  Register  of  Wills. 

49    Danl  O'C.  Callaghan,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  4th  day  of  December,  1888. 

William  B.W«bbetaL    ) 

V8.  V  No.  11455.    Docket  28. 

Mathilda  W.  Stanton  etal.i 

On  motion  of  the  plaintiffs,  by  Mr.  H.  Randall  Webb,  their 
solicitor,  it  is  ordered  that  the  defendants,  Edwin  M.  Stanton 
and  Sophy  C.  Stanton,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  days 
after  this  day;  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  new  trustee  to  release 
lot  D,  suodivlsion  in  square  226,  from  the  effects  of  a  deed  of 
trust,  made  to  Edwin  L.  Stanton,  now  deceased. 

By  the  Court.  WM.  M.  MERRICK,  Justice,  &o. 

True  copy.    Test:  R.  J.  Mmos,  CHerk.  &c. 

49  By  M.  A.  Clancy.  Ass^  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Mary  E.  Thomas  and  others  ) 

va.  J  Equity  No.  10,896.    Doc.  27. 

W.  W.Thomas  and  others.  3 
Ordered,  this  20th  day  of  November,  A.  D.  1888,  that  the 
sale  made  and  reported  by  William  W.  Boarman,  Esq.,  trus- 
tee, of  the  real  estate  described  in  the  said  report,  fifed  No- 
vember 19th  instant,  be,  and  the  same  is.  ratified  and  con- 
firmed, unless  cause  to  the  coutrary  be  shown  on  or  before 
the  20th  day  of  December,  A.  D.  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  successive 
weeks  before  said  day  last  mentioned. 
The  report  states  the  amount  of  sale  to  be  $4,010.00. 

W.  8.  COX,  J. 
A  true  copy.    Test:  R.  J.  Mbios,  Clerk, 

47 By  L.  P.  WiiiLiAMS,  A88*t  Clerk. 

IHIS  IS  TO  GIVE  NOTICE, 

That  the  subscril>er,  of  the  District  of  Columbia,  has  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testaments^  on  the  personal  estate  of  John  M.  Graham, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  10th  day  of  December 
next ;  they  may  otherwise  by  law  be  excluded  Arom  all  bene- 
fit of  the  said  estate. 

Qiven  under  my  hand  this  10th  day  of  December,  1888. 

ELIZABETH  GRAHAM,  Ex'x,  704  13th  St.  n.  w. 
60    No.  8804.    Ad.  D.  14.    D.  E.  Oahlll,  Proctor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  BnaiiieM. 

November  SUt,  188B. 

In  the  matter  of  the  Estate  of  John  H.  Barker,  late  of  the 
District  of  Colombia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased having  been  made  by  Julia  A.  Barker. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  Friday,  the  list  dav  of  December  next  at 
11  o^clock  a.  m.,  to  show  cause  why  the  said  Will  should 
not  be  proved  and  admitted  to  Probate  and  Letters  Testa- 
mentary on  the  Estate  of  the  said  deceased  should  not  issue 
asprayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washucotom  Law  Rbfobtbb  pre- 
vious to  the  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

Test :  DORSBY  CLAGETT,  Register  of  Wills. 

48    W.  W.  Boarman.  Proctor. 

THia  la  TO  GTVB  NOnOB. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  penonal  estate  of  Horace  S.  Johnston, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  1st  dav  of  December 
next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 
Given  under  our  hands  this  Ist  day  of  December,  1888. 
THURSTON  B.  JOHNSTON, 
WALTER  A.  JOHNSTON, 

Executora, 

1000  Va.  ave.  s.  w. 

M    No.  8178.    Ad.  D.  14.    Claughton  A  Claughton,  Procton. 


THIS  18  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained ftxmi  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  TMuunentary  on  the  personal  estate  of  Ira  N.  Burritt, 
late  of  the  District  or  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 


of, to  the  subecriber,  on  or  before  the  1st  day  of  December 
next ;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  esUte. 
Given  under  my  hand  this  1st  day  of  December,  1888. 

PAYSON  BURRITT,  Ex'r,  210 est. s.e. 
M    No.  8800.    Ad.D.  14.    Geo.  P.  Appleby,  Proctor. 

THIS  18  TV  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained frtMu  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Michael  Oeviney, 
late  of  the  District  of  Columbia  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchera  there- 
of, to  the  subscriber,  on  or  before  the  5th  day  of  October 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  esUte. 

Given  under  my  hand  this  6th  day  of  October  1888. 
her 
KATE  ^  DEVINEY,Adm%  1038  5thst.n.e. 
mark. 
M    No.  8247.    Ad.  D.  14.    Neal  T.  Murray,  Proctor. 


THI3  18  TV  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained firom  the  Supreme  Court  of  the  District  of  uolumbia, 
holding  a  Special  Term  for  Oiphans*  Court  Business,  Letters 
Testamentary  on  the  personal  estate  of  John  Sullivan,  late  of 
the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  sam«».  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  SOth  day  of  November 
next ;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  80th  day  of  November,  1888. 
her 
MARY  X  SULLIVAN,  Bx*x,  996  N.  J.  ave.  n.  w. 
mark. 
60    No.  8250.    Ad.D.14. 
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Deed  in  Fee, 

Deed  of  Trust,  .... 
Quit  Claim  Deed,  .  .  . 
Trustee's  Deed, .... 
Court  Trustee's  Deed,  . 
Chattel  Deed  of  Trust     . 

Receipt, 

Rent  Receipt,  .... 
Promissory  Note,  .  •  .  . 
Deed  of  Trust  Note, .  . 
Declaration :  Common  Counts, 

*'  Qeneral,    . 

Stock  Transfer,  .... 
Acknowledgment:  With  Wife, 

Clerk?9  CerMicate, 
Acknowledgment:  Single, 

Clerk^a  Certificate^ 

Acknowledgment :  With  Wife, 

Single, .    . 

Notice  of  Trial, 

Note  of  Issue, 

Release:  Short  Form,   .    .    . 
Undertaking  for  App.  to  G.  T. 
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nia80  Foods  Mn  ejMmiD9d  tnd  passed  on  bj  a  comuMitUe  oT 
leMding  members  of  the  Bsr,  an  handsomely  printed  oa  Cnne  Bros, 
Linen  Paper,  with  red  marginal  lines,  an  of  uniform  legal  siies,  and 
on  the  whole  constitute  the  Snest  set  of  legal  forms  ever  issued  in 
the  District.  Many  other  forms  an  in  course  of  production,  it  being 
the  intention  of  the  Company  to  publish  a  complete  set  of  law  blanks. 
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POSTAL   AKD    TELEPHONE 
Orders  receive  attention  at  once.     Esti- 
mates oheerftdly  furnished. 


W.  F.  ROBERTS,  SupL, 
TCLCPHONC  249-6.  603  E  STREET 
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^UotncT^Q  at  £atD. 


WASHINGTON,  D.  O. 
A  BEBT,  WILLIAM  STONE, 


408  Filth  St.  n.  w. 


B 


ELL,  W.  PEIRCB, 

Counsel  in  Patent  Ckiusea         625  F  St.  n.  w. 


B 


LAIB,  JOHN  8., 


1420  P  St.  n.  w. 


D 


UMONT,  N., 


629  F  St.  n.  w. 


E 


DWABDS  &  BARNARD, 


600  5th  St.  n.  w. 


M 


AOKEY,  FRANKLIN  H., 


605  D  St.  n.  w. 


s 


AVILLE,  JAMBS  H., 


14ie  F  St.  n.  w. 


M 


CALIFORNIA. 

cOALMSTBR,  WARD,  Jr., 

430  Montgomery  St.,  San  Francisco. 


D 


COLORADO. 


UNN,  GEORGE, 


Denver. 


H 


GEORGIA, 

ARBKON  &  GILBERT. 

Gate  City  Bank  Building,  Atlanta. 


KANSAS. 
pwOUGLASS,  GEORGE  L., 


Wichita. 


MINNESOTA. 
TTEATH,  HARTWELL  P., 


St.  Paul. 


NEBRASKA. 
|-vppuTT,  CHARLES, 


Paxton  Building,  Omaha. 


OHIO. 


WING,  GEORGE  C, 
89  Euclid  Ave.,  Room  8,  Cleveland. 


JOHN    VL.   TOORHEES, 

ATTORNEY   AT    LA^ 
Solieitor  of  Patents  and  Counsel  in  Patent  Cases. 

PRACmCBS   BEFORE  THE 

General  Land  Office  and  Court  of  Claims. 
Si  (Hond  Bldg.,  cor.  9ih  &  F  Sts.,  Washington,  D.  a     7 


BALDWIN,  DAVIDSON  &  WIGHT, 

Attorneys  at  Law,  Solicitors  of  Patents^  and 
Counselors  in  Patent  Causes^ 

26  errant  Plaoe,  "WarShington,  D.  O. 

EstabMed  1859.        Patent  Bosiness  Exdnsiyely.    4 


Mmtliatuom. 


FEW  TYPE,  NEW  PEESSES 


Careful  Supervision 


THE  LAW  REPORTER 


Printing  and  Publishing 


HOUSE, 


No.  503  E  Street  K  W. 


Telephone  249-6, 


W.  F.  ROBERTS,  SuperintendeiLt. 


ANSON  8.TAYLrOR, 

Commissioner  of   Deeds,  Notary   Pnblio    and 
U.  S.  Commissioner, 

1224  P  St.  N.  W.  Washington,  D,  C. 

Attorney  for  Mercantile  Oollectinfir  Agrency. 


BUNDY'S   JUSTICB, 

M  per  vol.    For  sale  at  the  Waahinflrton  Law  Beporter  Offlc  e 
A  Manual  of  the  Laws  of  the  District  of  Colombia  from 
its  organization,  with  notes  of  decisions  and  references,  by 

OHABLES  S.  BUNDY, 

Commistioner  of  Deeds  for  all  the  States  and  Territories, 

NOTARY  PI7BLI0,  U.  8.  OOMMISBIONBR  AUD  JUSTIOB  OP  THB  PBAOB 

468  La.  Ave.      (Opp.  City  Hall)      Washington,  D.  C. 

49*  All  papers  for  record  or  use  in  other  States  shonld  be 
acknowledged  before  a  Commissioner  of  Deeds  in  this  District 
before  beii^  sent.   .  8S 
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Valnable  Law  Books, 


m 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2,  3,  4,  6,  1867 

to  1872. 
Abbott's  U.  S.  Practice,  vols.  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols, 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound-;  vol.  4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  vol. 

n,  1875. 
Atkins'  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  6,  6,  7. 

Barbour  on  Set-oflf. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice — latest. 

Burge  on  Suretyship. 

Chitty's  English  Digest 

Criminal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1865. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870— Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly,  1789  to  1857, 

1857  to  1865,  1857  to  1869,  DupUcate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3,  1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1857. 

Gilbert  on  Devises. 

Graham  on  New  Triala 

Greenleaf 's  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols,  1,  2,  3. 
Hare  on  Discovery. 

Lrish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronaux,  1869. 

Landlord  and  Tenant  (Sloane),  1878. 

Laws  1859-60. 

Law   Reports  (English),  vols.  1  to  16,  inclusive, 

1867-69. 
Law  of  Nations,  Vattel. 
Legal  Maxims  (Morgan). 
Lading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Long  on  Sales  of  Personal  Property. 
Louisiana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Ejectment. 
Montagu  on  Set-off. 

New  York  Rev.  State.,  vols.  1,  2,  3.,  Stlj^ed. 

Orphan's  Court  ManuaL 
Oldham  &  White's  Digest,  1  vol. 

Paschal' s  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1857,  Duplicates. 

Penal  Code  of  1857  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title>  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Ray's  Medical  Jurisprudence  of  Lisanity,  1853. 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests,  1846. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870,  1873. 
Swinbome's  Treatise  on  Wills,  vols.  1,  2,  3. 

The  Reporter,  Houghton,  Osgood  &  Co.,  vols. 

5,  6,  7,  8,  bound;  vols.  9  to  20,  inclusive, 

unbound. 
The  Transcript,  1873,  3  vols.,  published  in  New 

York. 
Treatise  on  Equity,  Fonblanques. 
Treatise  on  Insanity,  PricharcL 

U.  S.  Stats,  at  Large,  vols.  1,  2,  3. 

U.  S.  StatB.  at  Large,  1861  to  1863,  and  1863  to  1867 
2  vols.,  G.  P.  Sanger. 

U.  S.  Digest,  Abbott,  voL  1,  A  to  C,  2  copies; 
voL  *X  I>  to  L.,  2  copies ;  vol.  3,  M  to  Y,  2 
copies;  vol.  5,  Sup.,  F  to  M,  1  copy.  These 
annuals,  viz. :  vol.  1  to  8.  (duplicates);  9  to 
17,  single,  with  1  voL,  1^)10  of  Cases  and 
Equity  Digest,  vol.  2. 

Warren's  Duties  of  Attorneys,  1870. 
Watkins  on  Descents. 
Wellford's  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  Executors,  &c,  voL  2,  Thobault^s 
Notes. 
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The  Death  Penalty. 

The  approaching  operation  of  the  more  hu- 
mane method  of  executing  criminals  marks  an 
epoch  in  our  criminal  jurisprudence. 

The  fact  that  judicial  torture,  though  not  a 
common  law  power  of  the  courts,  was  used  in 
England  by  command  of  Mary,  Elizabeth,  James 
L  and  Charles  I.,  is  familiar  to  all.  It  was  sanc- 
tioned by  Lord  Coke  and  Lord  Bacon,  and. Coke 
himself  conducted  examinations  by  it.  ^ 

It  was  first  made  illegal  in  Scotland  in  170s; 
in  France  in  1789;  in  Russia  in  1801;  in  Bavaria 
and  Wurtemberg  in  1806;  in  Baden  in  1831. 

For  our  present  purpose  the  significance  of 
the  prevalence  of  torture  is  in  the  fact  that  the 
popular  feeling  about  it  was  represented  by  the 
names  given  to  the  instruments  of  torture.  The 
rack  was  called  in  England  the  Duke  of  Exeter's 
daughter,  because  it  was  said  to  have  been  intro- 
duced by  one  of  that  line  of  noblemen.  In  the 
embraces  of  this  maiden  the  frame  of  the  victim 
was  stretched  till  the  joints,  and  sometimes  even 
the  entrails,  gave  way.  They  threatened  Cam- 
pian  that  they  would  make  aim  a  foot  longer. 
One  authority  stated  that  his  stature  was  actu- 
ally increased  a  hand's  breadth. 

Another  instrument  of  torture,  invented  by  a 
lieutenant  of  the  Tower  named  Skevington,  was 
humorously  called  the  Scavenger's  daughter,  in 
honor  of  its  inventor. 

The  grim  humor  of  the  pet  name  popularly 
given  to  this  horrible  engine,  personified  as  a 
sweetheart  which  doubled  together  the  ftrame 
of  the  victim  and  crushed  him  in  her  embrace 
till  the  blood  started  Arom  his  pores,  is  a  melan- 
choly testimony  to  the  pleasure  which  the  men 
of  tne  time  were  capable  of  receiving  from  the 
spectacle  of  suffering  and  mutilation. 

Let  us  take  a  single  instance  of  an  execution 
as  showing  the  pleasure  which  the  infliction  of 
mutilation  was  capable  of  giving  to  the  average 
man  in  England  ever  since  the  Reformation. 

As  late  as  the  reign  of  Elizabeth,  that  is, 
about  three  hundred  years  ago,  the  sentence  of 
death  in  England  was  to  be  hung,  drawn  and 
quartered.  Campian,  the  Jesi^t,  was  tortured 
before  trisl  until  his  limbs  were  dislocated  on 
the  rack,  and  was  carried  helpless  into  West- 
minster Hall  for  trial  before  the  Chief  Justice  of 
England,  unable  to  raise  an  arm  in  order  to 
plead  not  guilty.    Proude,  v.  xi,  382. 

He  was  sentenced  to  be  hung,  drawn  and 
quartered,  which  meant  legally,  that  upon  be- 
ing hung  he  was  to  be  cut  down  while  yet  liv- 
ing, and  dragged  at  the  tail  of  a  horse,  and  then 
before  death  should  release  him.  to  be  hewn  in 
pieces,  which  were  to  be  sent  dispersed  to  the 
places  where  the  offense  was  committed  or 
known,  to  be  exhibited  in  attestation  of  the 
punishment^  the  head  being  displayed  in  the 


most  important  place,  as  the  chief  object  of  in- 
terest. In  the  process  of  hanging,  drawing  and 
quartering,  Froude  says  that  due  precautions 
were  taken  to  prolong  the  agony. 

Fitz  James  Stephen,  in  his  History  of  Criminal 
Law,  estimates  that  at  the  end  of  the  sixteenth 
century  there  were  about  800  executions  per 
year  in  Enj^land,  (Vol.  1,  468.)  Another  sen- 
tence in  vogue  in  England  before  that  time  was 
to  be  hanged,  to  have  the  bowels  burned,  and 
to  be  quartered.  Beccaria  describes  the  scene 
where,  "amid  clouds  of  whirlihe  smoke,  the 
CToans  of  human  victims,  the  crackling  of  their 
bones,  and  the  frying  of  their  still  panting 
bowels  were  a  pleasing  spectacle  and  agreeable 
harmony  to  the  fanatic  multitude.  (Chapter 
xxxix. ) 

Campian's  case,  already  mentioned,  is  speci- 
ally interesting  as  showing  the  intervention  of 
a  more  humane  spirit  to  mitigate  the  barbarity 
of  the  law.  As  they  were  about  to  cut  him 
down  alive  from  the  gibbet,  the  voice  of  some 
one  in  authority  cried  out:  "Hold  till  the  man 
is  dead,"  This*^  innovation  was  the  precursor  of 
the  change  in  the  law  so  as  to  require  the  sen- 
tence to  be  that  he  be  hanged  by  the  neck  until 
hs  be  dead.  It  is  not  generally  known  that  the 
words  "until  he  be  dead"  are  words  of  mercy 
inserted  to  protect  the  victim  from  the  torture 
and  mutilation  which  the  public  had  gathered 
to  enjoy. 

The  extent  to  which  publig  executions  had 
become  scenes  of  pleasure  is  familiar  to  all. 
Notwithstanding  the  humaner  disposition  of 
the  times  vast  crowds  gathered  to  see  the  later 
hangings,  drawings  and  quarterlngs.  Nor  was 
the  interest  confined  to  the  poor  or  the  criminal 
classes.  The  spectators  at  the  death  and  muti- 
lation of  Campian  were  so  numerous  that  the 
gentlemen  mounted  on  horseback  alone  ex- 
ceeded 3,000. 

Burke,  in  a  well-known  passage  (Snblime,  &c., 
sec.  16).  describes  the  prevailing  love  for  the 
spectacles  of  execution  as  being  such  as  would 
empty  the  moat  attractive  theatre  and  admira- 
ble dramatic  display  that  could  be  made  without 
regard  to  cost. 

ft  was  but  little  more  than  150  years  ago  that 
Horace  Walpole,  referring  to  the  mutilated  re- 
mains of  some  of  the  victims  of  one  of  the  worst 
of  such  outrages,  jauntily  said  that  in  going  to 
the  Tower  he  had  passed  under  some  of  the  new 
heads  on  Temple  Bar,  where  people  made  a 
trade  of  letting  spying  glasses  at  a  half-penny 
a  look.    (Pike,  li,  362.) 

The  prevalence  of  this  brutality  was  not  par- 
ticularly characteristic  of  England.  It  pervaded 
the  civilized  world. 

Froude,  in  speaking  of  (v.  xi,  384),  a  period 
only  300  years  ago,  says  "  the  guilt  of  judicial 
cruelty  to  criminals  must  be  distributed  equally 
over  the  whole  contemporary  world." 

In  the  beginning  of  the  sixteenth  century, 
says  Gibbon,  the  manners  of  Italy  exhibited  a 
remarkable  scene  of  the  depravity  of  mankind. 
They  united  the  sanguinary  crimes  that  prevail 
in  an  unsettled  state  of  society  with  the  polished 
vices  which  spring  from  the  abuse  of  art  and 
luxury.  *  *  *  Indefotigable  in  the  pursuit 
of  fame  and  riches,  they  had  improvedT  by  re- 
peated practice,  the  most  exquisite  and  effectual 
methods  of  torturing  their  prisoners. 
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Stephen,  in  his  History  of  Criminal  Law,  says: 
"  Down  to  the  end  of  the  last  century,  in  most 
parts  of  the  continent,  breaking  on  the  wheeL 
burning,  in  some  cases  quartering  alive,  and 
tearing  with  red-hot  pincers  were  in  use,  as  well 
as  simpler  forms  of  death.'^  (Stephen's  Hist. 
Cr.  L.,  V.  i,  478.)— Paper  by  Mr,  Abbc4t  before 
the  Society  of  Medical  Jurisprudence. 


SUPREME  COURT  OF  THE  UNITED  STATES, 

HENRY  R.  DENNY,  Plaintiff  in  Error, 

va. 

CHARLES  C.  BENNETT,  as  Assignee  of  A.  B. 

Van  Norman  &  Bho. 

In  error  to  the  Supreme  Court  of  the  State 
of  Minnesota. 

[November  26,  1888.] 

A  State  statute  which  provides  that  whenever  the  property 
of  a  debtor  is  seized  by  an  attachment  or  execution  against 
him  he  may  make  an  assignment  of  all  his  property  and 
estate  not  exempt  by  law,  for  the  equal  benefit  of  all  his  cred- 
itoni,who  shall  file  releases  of  their  debts  and  claims,  and  his 
property  shall  be  equitably  distributed  among  such  cred- 
itors, is  valid;  and  an  assignment  thereunder  is  valid 
against  all  creditors,  whether  residents  of  the  State  or  not, 
or  whether  they  accept  the  conditions  of  the  assignment 
or  not,  whose  contractual  rights  have  arisen  since  the 
passage  of  the  law.  And  such  an  assignment  will  not  be 
void  because  it  reserves  the  surplus  of  the  proceeds  after 
payment  of  the  debts  of  releasing  creditors,  to  be  paid  to 
the  assignor,  but  it  seems  that  such  surplus  may  be  pro- 
ceeded against  in  the  hands  of  the  assignee  at  the  instance 
of  any  creditor  reftising  to  accept  the  conditions  of  the 
assignment. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  Court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Minnesota. 

The  principal  point  raised  by  the  assignments 
of  error  is  that  an  act  of  the  legislature  of  that 
State,  approved  March  7,  1881,  chap.  148,  is 
repugnant  to  the  Constitution  of  the  United 
States  so  far  as  it  effects  citizens  of  States  other 
than  Minnesota.  That  statute  provides  that 
whenever  the  property  of  a  debtor  is  seized  by 
an  attachment  or  execution  aeainst  him  he  may 
make  an  assignment  of  all  nis  property  and 
estate  not  exempt  by  law,  for  the  equal  benefit 
of  all  his  creditors,  who  shall  file  releases  of 
their  debts  and  claims,  and  his  property  shall 
be  equitably  distributed  among  such  creditors 

This  is  the  only  assignment  of  error,  with  the 
exception  of  one  other,  which  will  be  considered 
farther  on,  that,  by  any  fair  construction,  can  be 
said  to  come  within  the  jurisdistion  of  this 
Court,  though  others  are  set  out  in  the  brief  of 
counsel,  relative  to  fraud  in  the  assignment 
made  by  the  debtors  in  this  instance,  which 
raise  no  Federal  question. 

The  facts  may  be  briefly  stated  as  follows:  On 
the  3l8t  day  of  December,  1883.  J.  H.  Purdy 
&  Co.  brought  a  suit  in  the  Fourth  Judical 
District  Court  of  Hennepin  County,  in  the  State 
of  Minnesota,  against  Axel  B.  Van  Norman  and 
Gustavo  Van  Norman,  partners,  under  the  firm 
name  of  Van  Norman  &  Brother,  and  on  the 
same  day  procured  a  writ  of  attachment  to  issue 
in  that  suit,  which  was  levied  upon  a  part  of  the 


goods  of  the  defendants.  On  the  same  day  that 
firm  made  a  deed  of  assignment  to  Charies  O. 
Bennett,  the  present  defendant  in  error,  reciting 
the  issue  and  levy  of  this  attachment,  and  as- 
signing to  him  '*all  the  lands,  tenements,  here- 
ditaments and  appurtenances,  goods,  chattels, 
choses  in  action,  claims,  demands,  property  and 
effects  of  every  description"  belonging  to  them 
wherever  situated.  The  instrument  also  pro- 
vided that  the  assignee  was  '*to  take  possession 
of  the  property,  and  to  sell  and  dispose  of  the 
same  with  all  reasonable  diligence,  and  to  con- 
vert the  same  into  money;  and,  also,  to  collect 
all  such  debts  and  demands  hereby  assigned  as 
may  be  collectible,  and  with  and  out  of  the  pro- 
ceeds of  such  sales  and  collections  to  pay  and 
discharge  all  the  just  and  reasonable  expenses, 
costs  and  charges  of  executing  the  assignment," 
including  a  reasonable  compensation  to  t^e 
assignee  for  his  services. 

The  assignment  then  directs  the  araignee  to 
Droceed  as  follows : 

^  "To  pay  and  discharge  in  fhll,  if  the  residue 
of  said  proceeds  be  sufiicient  for  that  purpose, 
all  the  debts  and  liabilities  now  due,  or  to  become 
due.  from  said  party  of  the  first  part  to  all  their 
creditors  who  shall  file  releases  of  their  debts 
and  claims  against  the  said  party  of  the  first 
part^  as  by  law  provided,  together  with  all  in- 
terest due;  and  to  become  due  thereon  ;  and  if 
the  residue  of  said  proceeds  shall  not  be  snflS- 
cient  to  pay  said  debts  and  liabilities  and  interest 
in  fdll,  then  to  apply  the  same,  so  far  as  they 
will  extend,  to  the  payment  of  the  said  debts 
and  liabilities  and  interest  proportionably  to 
their  respective  amounts,  and  in  accordance 
with  the  statute  in  such  case  made  and  provided; 
and  if,  after  payment  of  all  the  costs,  charges, 
and  expenses  attending  the  execution  of  esda 
trust,  and  the  payment  and  discharge  in  ftill  of 
all  the  said  lawfiil  debts  owing  by  the  said  party 
of  the  first  part,  there  shall  be  any  suplus  of  the 
said  proceeds  remaining  in  the  hands  of  the 
party  of  the  second  part,  then  to  repay  such 
surplus  to  the  party  of  the  first  part,  their  exe- 
cutors, administrators  or  assigns." 

It  appears  that  the  goods  and  chattels  men- 
tioned in  this  deed  of  trust  were,  under  its  au- 
thority, delivered  to  Bennett^  the  assignee,  or 
partly  so,  the  sheriff  having  closed  the  doors  of 
the  store  in  which  they  were  situated,  at  the 
time  that  Denny,  the  plaintiff  in  error,  seized 
them  by  virtue  of  a  writ  of  attachment  issued 
out  of  the  Circuit  Court  of  the  United  States  for 
the  District  of  Minnesota^  of  which  he  was  mar- 
Hhal,  in  a  suit  brought  by  Lapp  &  Flershem 
against  the  firm  of  Van  Norman  &  Brother. 
The  latter  action  was  also  commenced  on  the 
31st  day  of  December,  1883.  On  January  21, 
1884,-  after  a  refhsal  by  the  marshal  to  deliver 
the  goods,  Bennett  the  assignee,  made  applica- 
tion to  the  United  States  Circuit  Court  to  be 
made  a  party  to  the  suit  of  Lapp  &  Flershem 
against  Van  Norman  &  Brother,  and  prayed  for 
the  dissolution  of  the  attachment  issued  in  favor 
of  the  plaintiffs  therein.  The  Court,  on  Febru- 
ary 18,  1884,  made  the  following  order:  f  First 
That  Charles  C.  Bennett,  assignee,  do  have,  and 
he  is  hereby  given,  leave  to  intervene  and  be- 
come a  party  deiendant  herein.  Second.  That 
the  motion  to  dissolve  the  attachment  be,  and 
the  same  is  hereby  denied."    Although  the  as- 
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signee  was  thus  permitted  to  come  in  and  be 

made  a  party,  it  is  not  shown  that  he  ever  did 

so,  or  ever  appeared  in  the  case  after  that  time. 

There  is  no  ftirther  record  in  this  case  of  any 

Sroceedings  in  the  Circnit  Court  of  the  United 
tates,  nor  in  the  action  of  Purdy  &  Co.  va.  Van 
Norman  &  Brother,  but  the  transcript  then  pro- 
ceeds with  the  suit  brought  by  the  assignee 
against  the  marshal,  Henry  R,  Denny,  in  the 
nature  of  trover  and  conversion,  for  damages 
on  account  of  his  unlawful  seizure  of  these  same 
goods  while  they  were  in  the  hands  of  said  as- 
signee, and  for  a  conversion  of  the  same  by  his 
refusal  to  return  them  to  plaintiff.  This  suit 
was  decided  in  favor  of  Bennett,  the  assignee. 
in  the  lower  court,  by  a  verdict  of  a  jury,  and 
upon  the  iu<^ment  being  carried  by  a  writ  of 
error  to  the  Supreme  Court  of  the  State  of  Min- 
nesota it  was  there  affirmed.  In  both  of  these 
courts  the  questions  we  have  mentioned  were 
raised  by  exceptions  to  the  charge  of  the  judge 
that  the  assignment  was  a  valid  one,  and  to  the 
ruline  that  the  decision  of  the  Circuit  Court  of 
the  United  States  on  the  motion  to  dissolve  the 
attachment  was  not  a  bar  to  the  present  action 
by  the  assignee. 

The  question  of  the  invalidity  of  this  Minne- 
sota statute^  as  it  relates  to  the  rights  of  credi- 
tors, is  an  mteresting  one.  The  argument  in 
favor  of  that  proposition  is  twofold.  First,  that 
it  impairs  the  obligation  of  contracts ;  and,  sec- 
ond, that  such  a  stotute  can  have  no  extraterri- 
torial operation,  and  cannot,  therefore,  be  bind- 
ing on  creditors  livine  in  a  different  State  from 
that  of  the  debtor  and  of  the  situs  of  his  prop- 
erty. 

With  regard  to  the  first  of  these  it  may  be 
oonceded  that  so  far  as  an  attempt  might  be 
made  to  apply  this  statute  to  contracts  in  exist- 
ence before  it  was  enacted,  it  would  be  liable  to 
the  objection  raised,  and  therefore  in  such  a  case 
of  no  effect  But  the  doctrine  has  been  long 
settled  that  statutes  limiting  the  right  of  the 
creditor  to  enforce  his  claims  against  the  prop- 
erty of  the  debtor,  which  are  in  existence  at 
the  time  the  contracts  are  made,  are  not  void, 
but  are  within  the  legislative  power  of  the 
States  where  the  property  and  tne  debtor  are 
to  be  found.  The  courts  of  the  country  abound 
in  decisions  of  this  class,  exempting  property 
ftrom  execution  and  attachment,  no  limit  hav- 
ing been  fixed  to  the  amount — providing  for  a 
viuuation  at  which  alone,  or  generally  two- 
thirds  of  which,  the  property  can  be  brought  to 
a  forced  sale  to  discharge  ihe  debt— granting 
stays  of  execution  after  judgment,  and  in  nu- 
merous ways  holding  that,  as  to  contracts  made 
after  the  passage  of  such  laws,  the  legislative 
enactments  regulating  the  rifi^hts  of  the  credi- 
tors in  the  enforcement  of  the&  claims  are  valid. 
These  statutes,  exempting  the  homestead  of  the 
debtor,  perhaps  with  many  acres  of  land  ad- 
joining it,  the  books  and  library  of  the  profes- 
sional man,  the  horse  and  buggy  and  sureical 
implements  of  the  physician,  or  the  household 
furniture,  horses,  cows,  and  other  articles  be- 
longing to  the  debtor,  have  all  been  held  to  be 
valid,  without  reference  to  the  residence  of  the 
creditor,  as  applied  to  contracts  made  after 
their  passage. 

The  principle  is  well  stated  in  the  case  of  Ed- 


wards V8,  Kearzey,  06  U.  S.,  595,  in  the  follow- 
ing language : 

*^The  inhibition  of  the  Constitution  is  wholly 
prosp>ective.  The  States  may  legislate  as  to  con- 
tracts thereafter  made,  as  they  may  see  fit.  It 
is  only  those  in  existence  when  the  hostile  law 
is  passed  that  are  protected  from  its  effect." 
See  also  Railroad  Co.  va.  Rock,  4  Wall.,  177; 
University  va.  People,  99  U.  S.,  309;  Knox  va. 
Exchange  Bank,  12  Wall.,  379. 

The  doctrine  was  very  early  announced  in  the 
case  of  Wales  va.  Stetson,  2  Mass.,  143;  and  in 
the  separate  opinion  of  Mr.  Justice  Story  in 
Trustees  of  Dartmouth  College  va.  Woodward, 
4  Wheat.,  518,  decided  in  1819,  it  was  suggested 
that  in  a  grant  of  a  charter  to  a  corporation  a 
reservation  of  the  right  to  repeal  it  would  be 
valid.  This  has  been  acted  upon,  and  such 
action  has  been  held  in  many  cases  to  be  valid. 

The  later  case  of  Greenwood  va.  Freight  Co., 
105  U.  S.,  13,  contains  a  review  of  this  whole 
subject,  so  far  as  contracts  are  concerned. 

No  reason  has  been  suggested  why  the  legis- 
lature could  not  exempt  all  interests  in  landed 
estate  from  execution  and  sale  under  judgments 
against  the  owner,  and  perhaps  all  his  personal 
property.  However  this  may  be,  it  is  very  cer- 
tain that  the  established  construction  of  the 
Constitution  of  the  United  States  against  im- 
pairing ihe  obligation  of  contracts  requires  that 
statutes  of  this  class  shall  be  construed  to  be 
parts  of  all  contracts  made  when  they  are  in  ex- 
istence, and  therefore  cannot  be  heia  to  impair 
their  obligation. 

The  act  in  question  in  the  present  case  does 
not  exceed  many  of  the  class  to  which  we  have 
alluded  in  its  effect  in  enabling  the  debtor  to  dis- 
pose of  his  property  without  regard  to  the  ordi- 
nary judicial  proceedings  to  subject  it  to  forced 
sale.  The  power  is  conceded,  when  not  for- 
bidden by  the  statute  of  a  State,  to  a  failing 
debtor  to  make  a  general  assignment  of  his 
property  for  the  benefit  of  his  creditors,  as  this 
one  does.  It  is  farther  admitted  that  in  such  an 
assignment,  if  there  be  nothing  fraudulent  other- 
wise, be  can  prefer  some  creditors  over  others, 
and  that  he  can  secure  to  some  payment  in  full 
while  he  leaves  others  who  will  certainly  get 
nothing  out  of  his  estate.  When  this  is  done, 
the  creditors  who  are  not  provided  for  in  the 
assignment,  are  left  in  a  worse  condition  than 
they  are  where  it  is  done  under  the  present  law, 
because  in  the  first  instance  they  would  cer- 
tainly get  nothing  out  of  the  debtor's  property, 
though  they  would  retain  a  right  to  proceed 
against  him  by  a  judgment  and  execution; 
wnile  in  the  present  case  they  have  the  option 
of  pursuing  that  course,  or  of  coming  in  with 
the  other  creditors,  executing  releases  and 
obtaining  their  share  of  the  property  assigned. 
Here,  instead  of  naming  the  preferred  creditors, 
the  assignor  gives  his  property  to  all  who  will 
execute  a  release  of  their  claims  against  him. 
Nobody  is  required  by  the  statute  to  do  so  un- 
less he  thinks  it  is  to  his  interest.  The  creditor 
who  executes  such  a  release  gets  his  share  of  the 
property  assigned,  while  the  one  who  does  not 
receives  nothCig,  unless  there  may  be  a  surplus 
left  after  the  payment  of  the  releasors,  but  he  is 
not  hindered  or  delayed  in  obtaining  a  judgment 
against  the  debtor,  or  in  levying  upon  any  other 
property,  if  such  can  be  found,  not  conveyed  by 
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the  instrument,  or  upon  any  afterwards  acquired 
by  the  debtor.  The  latter  remains  liable,  not- 
withstanding this  statute  and  this  assignment, 
as  he  always  was,  for  the  debt  of  the  non-assent- 
ing creditcJr. 

It  is  not  easy,  then,  to  see  how  this  statute 
can  be  more  complained  of  as  impairing  the 
obligation  of  contracts  than  the  statutes  of  ex- 
emption which  we  have  already  mentioned,  and 
the  principles  which  lie  at  the  foundation  of  all 
voluntary  assignments  for  the  benefit  of  credi- 
tors with  preferences  that  exhaust  the  fund  as- 
signed. 

But  it  is  said  in  answer  to  this  view  of  the 
subject  that  there  is  a  clause  in  the  instrument 
now  before  us  directing  that  if  there  shall  be  a 
surplus  after  the  payment  in  AiU  of  all  the 
creditors  who  shall  release  the  assignors  it  shall 
be  paid  over  to  the  latter.  There  are  two  an- 
swers to  this.  If  that  clause  or  provision  is  un- 
lawful and  violates  the  laws  of  the  State  of 
Minnesota,  or  the  Constitution  of  the  United 
States,  it  can  be  rejected,  and  the  remainder  of 
the  assignment  permitted  to  stand.  The  statute 
under  which  the  assignment  was  made  does  not 
require  that  such  surplus  shall  be  paid  over  to 
the  debtors.  The  Supreme  Court  of  that  State 
has  held  that  such  a  mnd  may  be  arrested  when 
proper  proceedings  are  had  before  it  gets  to  the 
debtor's  hands,  and,  certainly,  wherever  that 
surplus  may  be  found,  and  however  it  may  be 
got  at  bv  any  of  the  processes  of  law,  it  is  liable 
to  be  taken  by  the  non-releasing  creditor.  Ho 
can  pursue  all  the  remedies  which  the  law  gives 
him  as  against  any  fhnd,  property,  chose  in  ac- 
tion, or  estate  liable  to  the  payment  of  his  de- 
mand. 

But  it  is  said  that  this  statute  of  Minnesota  is 
void  under  the  principles  laid  down  by  this 
Court  in  the  cases  of  Sturges  vs.  Crowninshield, 
4  Wheat,  122;  Ogden  tw.  Saunders,  12  Wheat., 
213;  Baldwin  V8,  Hale.  1  Wall.,  223,  and  Oilman 
vs,  Lockwood,  4  Wall.,  409.  The  proposition 
lying  at  the  foundation  of  all  these  decisions  is, 
that  a  statute  of  a  State,  being  without  force  in 
any  other  State,  cannot  discharge  a  debtor  from 
a  debt  held  by  a  citizen  of  such  other  State. 
One  of  the  best  statements  of  the  doctrine  is 
found  in  the  following  language  used  in  the 
latest  case  on  the  subject,  that  of  Oilman  t>«. 
Lickwood,  supra. 

**  State  legislatures  may  pass  insolvent  laws, 
provided  there  be  no  act  of  Congress  establish- 
ing a  uniform  system  of  bankruptcy  conflicting 
with  their  provisions,  and  provided  that  the 
law  itself  be  so  Aramed  that  it  does  not  impair 
the  obligation  of  contracts.  Certificates  of  dis- 
charge, however,  granted  under  such  a  law, 
cannot  be  pleaded  in  bar  of  an  action  brought 
by  a  citizen  of  another  State  in  the  Courts  of  the 
united  States,  or  of  any  other  State  than  that 
where  the  discharge  was  obtained,  unless  it 
appear  that  the  plaintiff  proved  his  debt  against 
the  defendant's  estate  in  insolvency,  or  in  some 
manner  became  a  party  to  the  proceedings.  In- 
solvent laws  of  one  S&te  cannot  discharge  the 
contracts  of  citizens  of  other  States;  because 
such  laws  have  no  extraterritorial  operation, 
and  consequently  the  tribunal  sitting  under 
them,  unless  in  cases  where  a  citizen  of  such 
other  State  voluntarily  becomes  a  party  te  the 
proceeeding,  has  no  jurisdiction  of  the  cause." 


This  is  conceived  to  be  a  clear  and  accurate 
presentation  of  the  doctrine  of  the  preceding 
cases,  and  it  will  be  seen  that  the  substance  of 
the  restrictive  principle  goes  no  farther  than  to 

Srohibit,  or  to  make  invalid,  the  discharge  of  a 
ebt  held  by  a  citizen  of  another  State  than  that 
where  the  court  is  sitting,  who  does  not  appear 
and  take  part,  or  is  not  otherwise  brought  within 
the  jurisdiction  of  the  court  granting  the  dis- 
charge. In  other  words,  whatever  the  court  be- 
fore whom  such  proceedings  are  had  may  do 
with  regard  to  the  disposition  of  the  property 
of  the  debtor,  it  has  no  power  to  release  him 
from  the  obligation  of  a  contract  which  he  owes 
to  a  resident  of  another  State,  who  is  not  per- 
sonally subjected  to  the  jurisdiction  of  the  court. 
Any  one  wno  will  take  the  trouble  to  examine 
all  these  cases  will  perceive  that  the  objection 
to  the  extraterritorial  operation  of  a  State  insol- 
vent law  is,  that  it  cannot,  like  the  bankrupt 
law  passed  by  Congress  under  its  constitutional 
grant  of  power,  release  all  debtors  ftrom  the  ob- 
ligation of  the  debt.  The  authority  to  deal  with 
the  property  of  the  debtor  within  the  State,  so 
far  as  it  does  not  impair  the  obligation  of  eon- 
tracts,  is  conceded,  but  the  power  to  release  him, 
whieh  is  one  of  the  usual  elements  of  all  bank- 
rupt laws,  does  not  belong  to  the  legislature 
where  the  creditor  is  not  within  the  control  of 
the  Court 

The  Minnesota  statute  makes  no  provision  for 
any  such  release.  The  creditor  who  became 
such  after  the  statute  was  passed  cannot  com- 
plain that  the  obligation  of  his  contract  is  im- 
paired, because  the  law  was  a  part  of  the  con- 
tract at  the  time  he  made  it,  nor  can  he  say  that 
his  contract  is  destroyed  and  the  debtor  dis- 
charged ftom  it,  which  is  of  the  essence  of  a 
bankrupt  law,  because  no  such  decree  can  be 
made  by  the  court,  neither  does  the  law  have 
any  such  effect,  though  the  obligation  of  the 
debtor  to  pay  may  be  cancelled  or  discharged 
by  the  voluntary  act  of  the  creditor  who  ms&es 
such  release  for  a  consideration  which  to  him 
seems  to  be  sufficient 

The  other  assi^ment  of  error,  pressed  by 
counsel  for  plaintiff  in  error,  that  the  proceed- 
ings in  the  Circuit  Court  of  the  United  States, 
in  relation  to  the  dissolution  of  the  attachment 
and  Bennett's  becoming  a  party  to  the  suit  there 
pending,  are  an  estoppel  of  the  claim  not  set  up 
by  him,  is  not  in  our  opinion  entitled  to  much 
consideration.  The  order  of  the  Court  in  re- 
lation to  that  matter,  above  quoted,  merely 
gave  leave  to  the  assignee  to  become  a  party  to 
that  suit,  at  the  same  time  overruling  the  other 
branch  of  the  motion  asking  for  a  dissolution  of 
the  attachment  It  does  not  appear  by  the  rec- 
ord that  Bennett  ever  did  make  himself  a  party 
to  that  suit,  and  of  course  could  be  bound  by  no 
judgment  rendered  in  regard  to  it  Even  if  he 
can  be  supposed  to  be  a  party,  so  far  as  the  mo- 
tion to  dissolve  the  attachment  is  concerned,  we 
concur  with  the  Supreme  Court  of  the  State  of 
Minnesota  (Bennett  vs,  Denny,  33  Minn.,  630)  in 
holding  that  **  it  was  merely  a  decision  of  a  mo- 
tion or  summary  application,  which  is  not  to  be 
regarded  in  the  light  of  res  odpdtcato,  or  as  so 
far  conclusive  upon  the  parties  as  to  prevent 
their  drawing  tne  same  matters  in  question 
again  in  the  more  regular  form  of  an  action. 
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For  this  they  cite  the  decisions  of  their  own 
court. 

In  aid  of  this  view  of  the  subject  we  may  also 
refer  to  the  opinion  of  Judge  Nelson  in  deciding 
the  motion  to  dissolve.  After  reciting  the  cir- 
cumstances under  which  that  motion  was  made, 
he  said: 

**  It  is  by  virtue  of  this  seizure  that  the  marshal 
holds  the  property.  On  this  statement  of  the 
facta  I  shall  not  decide  on  this  motion  who  has 
the  better  title  and  right  to  the  possession  of  the 
property  taken.  *  *  *  The  writ  of  attach- 
ment properly  issued  in  this  suit  against  the 
debtor,  and  if  the  marshal  has  seized  the  prop- 
erty which  belonged  to  Bennett,  he  is  certainly 
liable  in  an  action  of  trespass  for  the  damages 
thereby  sustained."  Lapp  vs.  Van  Norman,  19 
Fed.  Rep.,  406.  See  Buck  V8.  Colbath,  3  Wall., 
334. 

It  is,  therefore,  clear  that  the  order  of  the 
judge  refusing  to  dissolve  the  attachment  was 
not  predicated  upon  any  decision  as  to  the  ri^ht 
of  the  possession  of  the  property,  but  that  he  in- 
tended to  leave  the  marshal  liable  to  the  present 
action,  if  the  facta  justified  the  claim  of  the  as- 
signee. Apart  fW>m  this  we  are  not  at  all  satis- 
fied that  the  effect  of  this  action  of  the  Circuit 
Court  on  the  suit  afterwards  brought  by  the  as- 
signee in  the  State  court  is  a  question  of  Federal 
cognizance.  Its  decision,  as  shown  by  the  opin- 
ion of  Judge  Nelson,  was  not  based  upon  any 
law  or  principle  of  Federal  jurisprudence,  and 
must  have  rested  upon  the  general  rules  which 
govern  the  conclusiveness  of  former  judicial 
proceedings  when  called  in  question  in  another 
case. 

The  judgment  of  the  Supreme  Court  of  Minne- 
sota 18  affirmed. 


TiTUB  11,  chapter  6,  of  the  Code  of  Iowa,  as 
amended  by  chapter  143,  sections  1523-1530, 1643, 
Acts  of  1884,  which  prohibit  the  manufacture  and 
sale  of  intoxicating  liquors  within  that  State, 
except  for  mechanical,  medicinal,  culinary  or 
sacramental  purposes,  and  provide  for  the  abate- 
ment of  the  unlawftd  sale  or  manufacture  as  a 
nuisance,  are  not  in  conflict  with  Section  8, 
Article  1,  of  the  Constitution  of  the  United 
States,  as  an  attempt  to  reeulate  commerce 
between  the  States,  though  mej  prohibit  the 
manufacture  and  sale  withm  the  State  of  liquor 
for  exportation,  except  for  mechanical,  medi- 
cinal, culinary  or  sacramental  purposes.  Nor 
do  such  statutes  deprive  the  owners  of  property 
.used  for  the  unlawi\il  manufacture  or  sale  of 
intoxicating  liquors  of  their  property  without 
"due  process  of  law,"  within  the  meaning  of  the 
Fourteenth  Amendment  of  the  Constitution  of 
the  United  States.  Elidd  vs.  Pearson,  U.  S. 
Supreme  Court,  Oct  22, 1888. 


One  of  the  most  striking  &ct6  of  the  Queen's 
reign  is  the  extraordinary  decrease  of  crime. 
When  Her  Majesty  ascended  the  throne,  fifty 
years  ago,  there  were  fifty  thousand  convicts  in 
durance  vile.  Now,  with  a  population  nearly 
doubled,  they  amount  to  seven  thousand  only, 
showing  a  diminution  of  ninety-three  i>er  cent 
London  Lacn  Times, 


Supreme  Court  of  the  District  of  Columbia. 

ge;nebal  tbbm. 

Rbpobtbd  bt  Fbankun  H.  Mackby. 

PATRICK    CORCORAN 

WASHINGTON   NAILOR. 

In  Eqxjity.    No.  10,971. 

Decided  November  6,  1888. 

The  Chief  Justice  and  Justices  Jambs  and  Mbbbick  sitting. 

1.  Under  the  building  regulations  existing  in  tliis  District  in 
1887,  a  party  wall  cannot  be  erected  with  windows  over- 
looking the  servient  land. 

2.  Where  sach  a  wall  has  been  bnilt  and  the  servient  owner 
bas  not  been  guilty  of  laches,  equity  will  issue  its  man- 
datory injunction  directing  the  closing  up  of  the  openings. 

3.  And  the  closing  of  such  opening  must  not  be  done  by 
mere  patch  work,  but  the  filled  up  spaces  must  connect 
with  the  adjoining  wall,  so  as  to  render  such  spaces  suit- 
able for  support  and  for  all  the  purposes  contemplated  by 
the  right  of  joint  use. 

4.  The  fact  that  the  dominant  owner  stands  ready  to  fill  up 
such  opening  whenever  the  servient  owner  desires  to  use 
the  wall  as  a  party  wa'l,  constitutes  no  defense,  for  such 
a  wall  not  being  within  the  meaning  of  the  law  a  party 
wall,  its  erection  creates  an  immediate  and  continuous  tres- 
pass upon  the  adjoining  owner's  land  for  which  no  ade- 
quate relief  can  be  had  at  law.  No  laches  can  be  imputed 
to  the  acyoining  owner  where  it  appears  that  he  protested 
against  the  erection  of  such  a  wall  during  its  construction. 

Bill  for  an  injunction.  Certified  to  the  Gen- 
eral Term  for  hearing  in  the  first  instance. 

The  Facts  are  stated  in  the  opinion. 

Mb.  R.  Ross  Pbrby,  for  plaintiff: 

Adjoining  owners  own  each  to  the  center  of  a 
party  wall,  and  are  not  tenants  in  common  of 
the  said  wall.  Watts  vs.  Hawkins,  5  Taunton, 
20;  Washburn  on  Easements  and  Servitudes, 
p.  454. 

Therefore  it  cannot  be  supposed  that  the  law 
enables  a  man's  own  property  to  be  converted 
into  a  weapon  of  offense  against  him. 

Walls  with  windows  or  openings  in  them  are 
not  party  walls.  Sullivan  vs,  Graffert,  35  Iowa, 
531 ;  Ingalls  vs,  Plamandon,  75  Illinois,  118 ; 
Brooks  vs,  Curtis,  50  N.  Y-,  639;  Mendall  vs, 
Delano,  -7  Met.,  176;  Phillips  vs,  Boardman,  4 
Allen,  147 ;  Hart  vs,  Rucker,  5  Serg.  &  R.,  1 ; 
VoUmer's  Appeals,  61  Penn  St,  118;  Danen- 
hower  vs.  Divine,  51  Texas,  480;  16  American 
Law  Register,  p.  12,  note. 

Mandatory  injunction  proper  remedy.  Phil- 
lips vs,  Boardman,  4  Allen  147;  Danenhower  vs. 
Divine,  51  Texas,  480;  High  on  Injunctions, 
sees.  ^2,  792.  852. 

The  building  reg^ulations  did  not  authorize 
windows  in  party  walls. 

Mb.  Daniel  O'C.  Callaghax,  for  defendant : 
The  piercing  of  the  division  wall  with  win- 
dows does  not  make  the  beginning  of  the  acqui- 
sition of  a  dominant  easement  of  light  and  air. 
Parker  vs,  Foote,  19  Wend.,  309;  Myers  vs,  Gem- 
meL  10  Barb.,  537. 

The  neighboring  owner  may  with  impunity 
Intermpt  such  light  and  air  by  constructing  a 


Digitized  by 


Google 


830 


THE  WASHINGTON  LAW  EEPOETEB. 


Vol.  XVI 


house,  and  make  use  of  the  division  wall  as  a 
party  wall  or  he  may  build  barriers  on  his  land 
up  against  such  windows.  Washburn  on  Ease- 
ments, 4th  ed.,  pp.  650,  6.'>9. 

If  the  windows  be  already  in  the  division  wall 
the  neighboring  owner  has  no  redress  against 
the  prospect  his  neighbor  has.  Pierce  vs.  Lemon, 
2  Hous.,  619;  Wash,  on  Ease.,  p.  659. 

There  vjas  no  prohibition  whatever  in  the 
building  res^lations  against  such  use  of  a 
division  wall  at  the  time,  to  wit,  September, 
18S7,  when  the  defendant  did  what  the  plaintiff 
complains  about  1 

Mr.  Justice  Jambs  delivered  the  opinion  of 
the  Court :  i 

This  is  a  bill  for  a  mandatory  injunction.    It ; 
app>ear8  that  the  complainant  and  the  defendant 
are  owners  and  occupants  of  adjoining  parts  of , 
original  lot  3  in  square  numbered  630  on  the ! 
map  of  Washington  City ;  that  complainant  had  ' 
built  a  residence  with  a  party  wall  resting  wholly  | 
oh  defendant's  lot,  and  extending  about  forty  I 
feet  fVom  the  fW>nt  line  of  said  lots  ;  that  after- 
wards, about  the  month  of  September,  1887,  the  | 
defenoant,  beginning  at  the  rear  end  of  com- 
plainant's party  wall,  built  a  party  wall  extend- 1 
ing  throughout   the  whole   of  the    remaining 
length  of  complainant's  lot,  and  vesting  thereon 
to  the  extent  of  four  and  one-half  inches ;  that 
the  defendant  caused  to  be  constructed  in  said 
wall  twenty-two  windows,  opening  ftrom  the 
several  stories  of  defendant's  house  upon  com- 
plainant's yard  ;  that  the  lower  floor  of  defend- 
ant's house  is  used  by  him  as  a  depository  of 
carriages  appurtenant  to  the  business  of  a  stable, 
and  that  the  complainant  objected  and  protested 
against  these  openings  at  the  time  of  tneir  con- 
struction.   He  complains  that  these  openings  | 
weaken  the  wall  and  render  it  unfit  for  use  as  a 
party  wall,  and  that  by  reason  of  their  overlook-  | 
ing  his  private  yard  they  constitute  a  nuisance. 
He  therefore  prays  that  the  Court  shall,  by  its 
mandatory  writ,  enjoin  the  defendsnt  fVom  con-  j 
tinning  the  said  windows  in  the  party  wall.    The  ! 
first  question  to  be  considered,  is  whether  a  per- 1 
son  could,  under  the  building  regulations  exist- 
ing  in  September,  1887,  lawfblly  erect  a  party ! 
wall  with  windows  or  openings  thereon  over- ' 
looking  the  servient  land.  I 

The  building  regulations  relating  to  party ; 
walls,  approved  by  President  Washington  in  | 
1971,  were  then  in  force,  and  contained  the  fol-  | 
lowing  provisions:  i 

**  That  the  person  or  persons  appointed  by  | 
the  Commissioners  to  superintend  the  buildings  < 
may  enter  on  the  land  of  any  person  to  set  out ; 
the  foundation  and  regulate  the  walls  to  be  i 
built  between  party  and  party,  as  to  the  breadth 
and  thickness  thereof,  which  foundation  shall 
be  laid  equally  upon  the  lands  of  the  persons 
between  whom  such  party  walls  are  to  be  built, 
and  shall  be  of  the  breadth  and  thickness  deter- 
mined by  such  person  proper;  and  the  first 
builder  shall  be  reimbursed  one  moiety  of  the 
charge  of  such  party  wall,  or  so  much  thereof 
as  the  nest  builaer  shall  have  occasion  to  make 
useof,  before  such  nextbuilder  shall  any  waysuse 
or  break  into  the  wall.    The  charge  of  value 
thereof,  to  be  set  by  the  person  or  persons  so 
appointed  by  the  Commissioners."    *    *    * 

"The  building  owner  shall  pay  for  one-half  of 


an  existing  x>arty  wall,  or  for  so  much  thereof 
as  he  shall  use,  whether  said  wall  be  cut  or  not. 
and  the  quality  or  measurement  of  wall  so  used 
shall  be  computed  by  the  Insp>ector  of  Buildings, 
unless  the  parties  in  interest  agree  upon  some 
other  person  or  persons  for  such  purpose.  The 
indemnity  to  the  adjoining  owner  shall  be  paid 
by  the  building  owner,  previous  to  cutting  or 
in  any  manner  using  said  wall  at  the  then  cur- 
rent price  for  similar  work.  The  measuring  fee 
shall  be  paid  as  hereinafter  described  and  shall 
be  paid  in  equal  proportions  by  both  parties  to 
theperson  selected." 

This  servitude,  imposed  in  invitumy  is  to  be 
construed  with  the  utmost  strictness.  It  ren- 
ders the  occupation  of  another's  land  lawful 
only  when  the  wall  with  which  it  is  occupied 
satisfies  the  reason  and  purpose  for  which  the 
easement  was  imposed.  The  servient  owner  is 
compelled  to  submit  to  the  burden  only  on  the 
ground  that  the  thing  imposed  is,  in  contempla- 
tion of  law,  a  benefit  equally  to  him  and  to  the 
dominant  owner;  in  other  words,  that  it  at  once 
stands  ready  for  his  enjoyment  for  all  the  pur- 
poses for  which  a  party  wall  is  intended  to  serve. 
These  purposes  include  several  uses.  It  is  in- 
tended, in  the  first  place,  to  serve  for  the  sup- 
port, at  any  point,  of  the  beams  which  the  ser- 
vient owner  may  reasonably  have  occasion  to 
insert  in  a  supporting  wall.  This  forbids  the 
construction  of  openings  where  beams  cannot 
be  inserted  and  support  cannot  be  afforded.  In 
the  next  place  it  is  intended  to  serve  the  pur- 
pose of  a  complete  division  between  adjoining 
houses.  This  forbids  the  construction  of  spaces 
in  it  which  do  not  divide. 

It  is  no  answer  to  say  that  the  dominant  owner 
stands  ready  to  fill  up  the  openings  whenever 
the  servient  owner  desires  to  use  the  wall  as  a 
party  wall.  That  very  statement  admits  that  it 
had  not  been  meantime  a  party  wall,  and  the 
servitude  only  renders  lawftil  occupation  by  an 
actual  party  wall.  The  occupation  meantime 
bv  what  is  not  a  party  wall  is  not  the  enjoyment 
of  an  easement,  but  is  simply  a  trespass.  It 
hardly  seems  necessary  to  support  this  obvious 
limitation  of  the  nature  of  a  party  wall  by  refer- 
ence to  decisions  based  upon  similar  statutes, 
but  such  decisions  are  numerous.  We  may  re- 
fer, for  example,  to  Sullivan  V8,  Graffert,  35 
lowsL  531;  Ingals  V8,  Pamondon,  75  Ills.,  118; 
Brooks  V8,  Curtis,  50  N.  Y^  639;  Danenhower 
V8.  Divine,  51  Texas.  480.  See,  also,  16  Am.  L.  R., 
12,  note. 

If  a  wall  with  windows  or  openings  is  not  a 
party  wall  within  the  intention  of  the  rule . 
which  imposes  the  servitude  of  such  walls,  and 
is  therefore  a  trespass.  We  have  to  consider 
next  that  the  trespass  is  accompanied  in  this 
case  with  constant  circumstances,  which  cause 
discomfort  and  inconvenience  to  the  injured 
party  in  the  enjoyment  of  the  rest  of  his  land. 
Windows  overlooking  his  domestic  grounds  di- 
minish the  proper  ergoyment  of  the  premises 
and  impair  their  value.  In  short,  this  trespass 
is  accompanied  by  nuisance.  The  injured  party 
is  entitled,  therefore  to  a  discontinuance  of  the 
injury,  and  he  is  entitled  to  relief  in  equity.  An 
action  of  ejectment  would  be  an  inadequate 
remedy,  for  after  recovery  he  would  be  at  the 
cost  and  trouble  of  removing  so  much  of  the 
wall  as  stood  on  his  land,  or  of  filling  up  the 
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openings.  So,  too,  repeated  actions  of  trespass 
would  Be  an  inadequate  remedy.  We  repeat, 
therefore,  that  the  complainant  is  entitled  to 
relief  in  equity.  He  has  a  clear  right  to  require 
that  this  illegal  structure  shall  be  conformed  to 
the  law  authorizing  party  waUs,  and  this  can  be 
done  only  by  closing  these  openings,  and  by 
doing  so  in  such  manner  as  shall  render  the 
filled  up  spaces  suitable  for  support  and  for  all 
the  purposes  contemplated  by  the  right  of  joint 
use.  The  brick  work  used  in  closing  the  open- 
ings should  not  be  a  mere  patch,  but  should 
connect  with  the  adjoining  wall  in  the  usual 
manner  of  a  continuous  wall.  To  this  end  a 
mandatory  injunction  is  the  proper  remedy. 
See  High  on  Injunctions,  sees.  332,  792,  852; 
Phillips  V8.  Boardman,  4  Allen,  147;  Danen- 
hower  va.  Divine,  61  Texas,  480;  Sullivan  va 
GraflFert,  36  Iowa,  631. 

It  should  be  added  that  the  complainant  has 
not  lost  his  right  by  any  laches,  smce  h~e  pro- 
tested in  good  season  against  me  defendant's 
proceedings. 

A  decree  may  be  prepared  in  accordance  with 
this  opinion. 

Exchanges. 

The  principle  articles  in  the  Canadian  Law 
Ti^nes  for  December  are  Alteration  of  Judg- 
ments, Sentences  and  Verdicts  (concluded);  and 
Commercial  Trusts  in  Rome.  The  Current  Har- 
vard Law  Review  gives  us  an  excellent  essay 
on  the  Watuppa  Pond  Cases  bv  Samuel  D. 
Warren,  jr.,  and  Louis  D.  Brandeis.  Also  an 
article  on  Statutory  Changes  in  Employers' 
Liability  by  Mariana  C.  Hobbs. 


The  employment  of  an  attorney  at  law  to 
conduct  litigation  or  to  collect  a  claim,  does  not, 
of  itself,  confer  any. right  to  compromise  the 
demands  of  the  client,  or  to  take  in  settlement 
anyUiing  but  what  he  considers  himself  entitled 
to,  except  in  certain  cases  of  a  peculiar  char- 
acter or  attended  by  peculiar  circumstances 
from  which  an  authority  to  compromise  may 
be  implied. 

The  acceptance  of  |130  in  settlement  of  a  dis- 
puted claim  for  |200  would  be  valid  and  binding 
upon  the  creditor;  but  such  an  agreement  made 
by  an  attorney  employed  to  collect  the  debt  is 
of  no  force,  without  authority  from  the  client. 
Brockley  va.  Brockley,  Supreme  Court  of  Penn- 
sylvania, October  1,  1888. 

Upon  clear  proof  that  a  contract  has  been 
made  to  do  something  involving  the  execution 
of  a  written  instrument,  which  is  afterwards  re- 
fused to  be  made,  a  court  of  equity  will  coerce 
the  execution  of  the  written  instrument.  The 
proof,  however,  must  be  ftiU,  satisfax^tory  and 
conclusively  convincing. 

In  decreeing  the  specific  performance  of  a 
contract  to  insure,  the  Court  may  also  decree 
the  payment  of  the  loss  shown  to  have  occurred. 

A  contract  of  insurance  is  an  executed  one  in 
writing,  enforceable  at  law;  a  contract  to  insure 
is  executory,  may  be  by  parol,  and  is  enforce- 
able in  equity.  The  Phoenix  Insurance  Co.  va. 
Ryland,  Court  of  Appeals  of  Maryland,  Nov.  23, 
1888. 


Current  Deoisions. 

In  Clark  va.  Brads treet,  Maine  Supreme  Ju- 
dicial Court,  July  2, 1888,  it  was  held  that  in  bas- 
tardy proceedings  it  is  error  to  allow  an  infant 
six  weeks  old  to  oe  introduced  in  evidence  and 
viewed  by  the  jury  to  enable  them  to  jud^efrom 
a  comparison  of  itis  appearance,  complexion  and 
features  with  those  of  the  defendant,  whether 
any  inference  could  be  legitimately  drawn  there- 
from as  to  its  paternity.  The  Court  said  :  "In  a 
case  like  this,  where  the  child  was  a  mere  infant, 
such  evidence  is  too  vague,  uncertain  and  fanci- 
ful, and  if  allowed  would  establish  not  only  an 
unwise  but  dangerous  and  uncertain  rule  of  evi- 
dence. While  it  may  be  a  well  known  physio- 
logical fact  that  peculiarities  of  form,  feature 
and  personal  traits  are  oftentimes  transmitted 
from  parent  to  child,  yet  it  is  equally  true,  as  a 
matter  of  common  knowledge,  tnat  during  the 
first  few  weeks,  or  even  months,  of  a  child's  ex- 
istence, it  has  that  peculiar  immaturitv  of  fea- 
tures which  characterizes  it  as  an  infant  and 
that  it  changes  often  and  very  much  in  looks 
and  appearance  during  that  period.  Resem- 
blance then  can  be  readily  imagined.  This  is 
oftentimes  the  case.  Frequently  such  resem- 
blances are  purely  notional  or  imaginary.  What 
may  be  considered  a  resemblance  by  one  may 
not  be  perceived  by  another  having  equal  knowl- 
edge of  the  parties  between  whom  the  resem- 
blance is  supposed  to  exist.  If  there  should  be 
a  likeness  of  features  there  might  be  a  differ- 
ence in  the  color  of  the  hair  or  eyes.  As  was 
said  by  the  Court  in  People  va,  Carney,  29  Hun., 
47 :  *  Common  observation  reminds  us  that  in 
families  of  children  different  colors  of  hair  and 
eyes  are  common,  and  that  it  would  be  a  dan- 
gerous doctrine  to  permit  a  child's  paternity  to 
be  questioned  or  proved  by  the  comparison  of 
the  color  of  its  hair  or  eyes  with  that  of  the  al- 
leged parent."  Mr.  Justice  Heath,  in  the  case 
of  Day  va.  Day,  at  the  Huntington  Assizes,  in 
1797,  upon  the  trial  of  ejectment,  where  the 
question  was  one  of  partus  auppoaitiOy  admitted 
that  the  resemblance  is  frequently  exceedingly 
fanciAil,  and  therefore  cautioned  the  jury  in 
reference  to  such  evidence.  And  in  a  trial  in 
bastardy  proceedings  the  mere  fact  that  a  re- 
semblance is  claimed  would  be  too  likely  to  lead 
captive  the  imagination  of  the  jury,  and  they 
would  fancy  they  could  see  points  of  resem- 
blance between  the  child  and  the  putative  father. 
As  in  the  case  at  bar,  where  the  infant  was  but 
a  few  weeks  old,  such  evidence  if  allowed  in 
determining  the  paternity  of  the  child  would  be 
exceedingly  fanciftil,  visionary  and  dangerous. 
The  testimony  of  witnesses,  where  they  have 
no  special  skill  or  knowledge  in  such  matters, 
has  never  been  admitted  in  this  State  or  Massa- 
chusetts to  prove  a  resemblance  in  the  features 
between  the  child  and  the  alleged  father.  Ken- 
iston  va.  Rowe,  16  Me.,  38:  Eddy  va.  Gray,  4 
Allen,  438.  Nor  points  of  dissimilarity,  not  im- 
plying a  difference  of  race.  Young  va.  Make- 
peace, 103  Mass.,  54.  We  are  aware  that  in  New 
Hampshire,  Massachusetts  and  North  Carolina, 
and  perhaps  some  of  the  other  States,  on  an 
issue  of  bastardy,  the  courts  have  allowed  the 
jury  to  judge  of  likeness  by  inspection.  Oilman- 
ton  va.  Ham,  38  N.  H.  108 ;  Finnigan  va.  Dugan, 
14  Allen,  197 ;  State  va.  Arnold,  13  Ired.,  184 ; 
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State  V8.  WoodruflF,  67  N.  C,  89.  And  in  decid- 
ing with  regard  to  the  color  of  the  child,  whether 
of  negro  blood  or  not,  it  has  been  held  proi>ep 
to  exhibit  it  to  the  jury.  Warlickrs.  White,  76  N. 
C,  176 ;  Garvin  vs.  State,  52  Miss.,  207.  No  one 
will  doubt  the  propriety  or  reason  upon  which  j 
these  decisions  are  based  when  the  question  is  ' 
one  of  race  or  color,  for  it  is  well  understood 
that  there  are  marked  distinctions,  physical  and 
external,  between  the  different  races  of  mankind, ' 
which  may  enable  men  of  ordinary  intelligence 
and  observation  to  judge  whether  they  are  of| 
one  race  or  another.  In  State  va.  Smith,  54  Iowa, ! 
104,  S.  C.  37  Am.  Rep.,  192,  the  child  was  two  ' 
years  and  one  month  old,  and  the  Court  there  , 
held  that  a  child  of  propter  age  might  be  exhib- 1 
ited  to  the  jury,  and  that  it  was  not  error  to  ex-  [ 
hibit  a  child  of  that  age,  with  instructions  to  the 
jury  to  disregard  the  evidence  unless  they  could 
see  the  resemblance  claimed.  In  the  decisions 
from  New  Hampshire  and  Massachusetts  noth- 
ing appears  to  snow  the  age  of  the  child  of  which 
the  court  speak.  Our  attention  has  been  called 
to  no  other  decisions  in  New  England,  nor  have 
we  been  able  to  find  any  where  this  question  has 
come  before  the  courts.  But  from  a  careful  ex- 
amination of  the  cases  in  those  States  where  the 
question  has  arisen  we  are  satisfied  that  the 
weight  of  authority  is  against  the  admission  in 
evidence  of  a  mere  infant  where  race  or  color  is 
not  involved.  Thus  in  Ilanawalt  w.  State,  64 
Wis,,  81,  S.  C,  54  Am.  Rep.  588,  a  child  less  than 
one  year  old  was  exhibited  to  the  jury  for  their 
inspection.  This  was  held  error,  and  the  Court 
says  :  *When  applied  to  the  immature  child  its 
worthlessness  as  evidence  to  establish  the  fact 
of  parantage  is  greatly  enhanced,  and  is  of  too 
vague,  uncertain  and  fanciful  a  nature  to  be  sub- 
mitted to  the  consideration  of  a  jury.'  In  State 
V8,  Danforth,  48  Iowa,  43,  where  the  child  was 
but  three  months  old,  the  Court  says  that  the 
resemblance  of  infants  to  the  father  is  too  un- 
certain and  indistinct  to  be  allowed  as  evidence, 
and  that  it  would  be  an  unwise  and  dangerous 
rule  to  permit  the  admission  of  a  child  of  that 
age.  In  Bisk  vs.  State,  19  Ind.,  l.')2,  the  Court 
doubted  the  right  to  introduce  an  infant  in  evi- 
dence, saying  that  it  had  seen  no  authority  on 
the  point :  that  it  would  be  an  uncertain  rule, 
and  woulo  involve  the  necessity  of  giving  the 
alleged  father  in  evidence.  The  same  question 
was  before  the  Court  in  Reitz  vs.  State,  33  Ind., 
187,  where  the  child  was  held  up  before  the  jury 
for  inspection,  but  the  Court  decided  it  was  im- 
proper, and  told  the  jury  to  disregard  it.  See 
also  People  vs.  Carney,  29  Hun.,  47." 


It  is  erroneous  for  a  judge  to  grant  relief  byre- 
instating  a  case,  after  dismissal,  without  notice 
to  the  opposite  party. 

Judges  acting  in  a  subject  matter  of  which 
they  have  jurisdiction  are  not  liable  to  the  party 
aggrieved  in  a  suit  for  damages,  even  though  the 
acts  so  done  were  in  excess  of  their  iurisdiction. 
"  Nor  can  this  exemption  from  civil  liability  be  | 
affected  by  the  motives  with  which  their  judicial 
acts  are  performed.  The  purity  of  their  motives 
cannot  in  this  way  be  the  subject  of  judicial  in- 
quiry." Supreme  Court  of  Colorado.  Opinion 
filed  Oct.  26,  1888.    Hughes  vs.  McCoy. 


-La-wyers  and  Their  "Ways. 

Peter  the  Qreat  was  opposed  to  litigation.  He 
issued  an  edict  that  no  trial  should  last  to  ex- 
ceed eleven  days. 

A  lawyer  making  his  will  bequeathed  his  es- 
tate to  fools  and  madmen,  "for,"  said  he,  "from 
such  I  had  it  and  to  such  I  give  it." 

Solon  compared  the  people  to  the  sea  and  the 
lawyers  to  the  wind.  "The  seas,"  he  said,  "will 
be  calm  and  quiet  if  the  wind  does  not  trouble." 

Hai^grave,  tne  English  commentator,  is  credi- 
ted with  having  said :  **  Any  lawyer  who  writes 
so  clearly  as  to  be  understood  is  an  enemy  to 
his  profession." 

In  the  reign  of  Henry  VI,  courts  were  held 
at  Dorking  every  three  weefag,  and  there  are 
instances  of  suits  lasting  six  months,  and  result- 
ing in  damages  of  four  pence  and  costs  of  twelve 
pence. 

European  civilization  may  have  wrought  chan- 
ges, but  up  to  a  few  years  ago  the  Chinese  code 
was  so  simple  that  the  services  of  attorneys 
were  not  necassary,  and  there  was  not  a  lawyer 
in  the  whole  empire. 

Dr.  Garth,  alluding  to  the  practice  of  lawyers, 
wrote: 
"For  fees,  to  any  form  they  mold  a  cause. 

The  worst  has  merits  and  the  best  has  flaws ; 

Five  guineas  make  a  criminal  to-day, 

And  ten  to-morrow,  wipes  the  stain  away." 

In  the  rolls  of  the  British  Parliament,  1445,  is 
a  petition  from  two  counties  setting  forth  that 
the  number  of  attorneys  had  lately  increased 
from  six  to  twenty-four,  whereby  the  peace  of 
those  counties  had  been  greatly  interrupted  by 
lawsuits.  They  asked  that  the-  number  be  re- 
duced to  fourteen. 

Addison  tells  a  story  about  the  Neapolitans, 
who  were  much  given  to  litigation.  One  of  the 
popes  made  a  requisition  upon  the  viceroy  of 
Naples  for  30,000  nead  of  swine.  The  viceroy 
replied  that  the  swine  could  not  be  spared,  but 
if  nis  holiness  had  any  use  for  30,000  lawyers 
they  were  much  at  his  service. — The  National 
Law  Review. 


Defendant  conveyed  the  land  in  controversy 
to  plaintiffs,  and  by  a  contemporaneous  agree- 
ment they  stipulated  to  re-convey  to  him,  on 
payment  of  a  stated  sum,  within  one  year.  Two 
days  thereafter  they  leased  the  land  to  him  for 
one  year  at  a  stated  rental.  The  agreement  to 
reconvey  was  signed  by  plaintiffs  only.  Defend- 
ant did  not  agree  to  pay  the  amount  therein 
named.  No  loan  was  referred  to.  There  was 
no  evidence  showing  the  value  of  the  land,  nor 
contradicting  the  presumption  that  the  lease 
was  executed  at  the  time  of  its  date.  Held,  that 
the  transaction  was  not  shown  to  have  been  a 
mortgage.  Montana  Supreme  Court,  Sept.  15. 
1888.    Gassert  vs.  Bogk. 


According  to  the  New  Jersey  Law  J<ntmal 
the  Courts  of  that  State  have  held  that  "  a  boy 
is  not  worth  in  money  to  his  parents  much  more 
than  it  costs  to  raise  him."  In  that  case  the 
remedy  of  damages  for  the  loss  arising  fr^m  the 
death  of  the  boy  is  so  unsatisfactory  and  inade- 
quate that  it  practically  amounts  to  a  denial 
of  justice. 
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Legral  Reasoning'. 

As  the  controlling  effect  of  precedents  de- 
clines, the  influence  of  legal  reasoning  rises. 
Close  argumentation  is  superseding  both  elo- 
quence and  authority.  And  it  ought  to  be  so. 
The  life  of  the  law  is  in  its  reasons^leness;  and 
reason  can  do  more  to  make  the  law  clear  than 
a  long  line  of  cases  suggesting  fine  drawn  dis- 
tinctions, and  more  than  any  amount  of  oratori- 
cal power. 

The  two  poles  of  legal  reasoning  are,  the  facts 
of  the  case,  and  on  the  other  hand  the  estab- 
lished and  generally  received  conception  of 
what  the  law  is.  The  cases  where  counsePs  suc- 
cess depends  on  changing  the  view  of  the  law 
entertamed  by  the  Court,  are  rare.  The  ques- 
tion now  is  almost  always  in  the  fair  and  safe 
application  of  known  law  to  investigated  facts. 

The  decisions  of  our  Courts,  especially  of  the 
Appellate  Courts,  show,  with  increasing  fre- 
quency, admirable  specimens  of  judicial  reason- 
ing. Probably  this  would  be  still  more  fre- 
quentlv  the  case  were  it  not  that  the  arguments 
of  the  Bar  are  now  so  commonly  well  elaborated 
and  pointed  that  the  Courts,  in  the  press  of 
business,  rather  state  conclusions  than  take 
time  in  setting  forth  the  arguments  which  have 
led  to  that  conclusion. 

A  curious  illustration  of  the  greater  value 
placed  on  the  arguments  now  than  ever  before 
18  seen  in  the  frequency  with  which  briefs  in 
the  Court  of  Appeals  are  studied,  in  the  bound 
volumes  preserved  in  several  of  our  libraries. 
We  wish  some  of  our  many  brief  makers  would 
give  the  profession  a  delineation  of  the  qualities 
and  characteristics  of  forensic  argument  of  the 
best  models  to-day.— i^T.  Y,  Daily  Register . 


Powers — Appointment  —  Intention.  —The 
intention  to  execute  a  power  of  appointment  by 
will  must  appear  by  a  reference  m  the  will  to 
the  power,  or  to  the  subject  of  it,  or  from  the 
fact  that  the  will,  would  be  inoperative  without 
the  aid  of  the  power. 

Same— Devise  op  Real  Estate.— A  general 
devise  of  real  estate  is  a  sufficient  execution  of 
a  power  of  appointment  where  it  clearly  appears 
that  the  testator  had  no  property  of  that  descrip- 
{^ion  in  his  own  right 

Same— DiRECJTioN  to  Pay  Debts.— A  clause 
in  a  will  directing  that  the  testatrix's  debts 
should  be  paid  cannot  be  taken  as  an  execution 
of  a  i>ower  to  dispose  of  real  estate. 

Same— Facts  in  this  Case.- J.  B.  devised 
land  to  E.  A.  B.,  his  wife,  for  life,  with  power 
in  her  **  to  will  and  dispose  of  the  same  in  such 
manner  as  she  may  see  fit  by  any  instrument  in 
the  nature  of  a  last  will  and  testament."  In 
case  she  died  without  exercising  this  power  the 
property  was  to  go  to  his  children,  E.  B.  and  S. 
B.  E.  A.  B.  di^  leaving  no  real  estate,  but 
leaving  a  will  devising  "  to  my  two  daughters, 
E.  B.  and  S.  B.,  all  my  property^  real,  personal 
and  mixed,"  &c  This  is  a  valid  execution  of 
the  power^  and  E.  B.  and  S.  B.  take  the  real 
estate  of  J.  B.  as  appointees,  and  a  creditor  of 
E.  A  B.  has  no  right  to  proceed  against  it. 
Balls  V8.  Dampman,  Maryland  Court  of  Appeals, 
November  22,  1888. 


It  is  our  belief  that  most  infant  resem- 
blances are  due  to  the  imagination  of  the  ob- 
servers or  the  desire  to  compliment  the  parento. 
We  once  saw  a  babe  which  was  the  living  image 
of  the  first  Napoleon,  and  if  it  had  been  born 
about  sixty  vears  earlier;  and  had  been  put  in 
a  basket  ana  left  at  his  door  over  night,  nothing 
would  have  convinced  the  jealous  Josephine 
that  her  husband,  instead  of  mounting  barbed 
steeds  to  fright  the  souls  of  fearfiil  adversaries, 
had  not  been  capering  nimbly  in  a  lady's  cham- 
ber to  the  lascivious  pleasings  of  a  lute,  say  in 
the  apartment  of  Madame  de  Bemusat,  or  the 
Duchess  d'  Abrantes,  or  some  other  of  the  fool 
women  of  the  Empire  who  left  memoirs  appar- 
ently to  apprise  future  ages  that  the  great  con- 
queror sustained  a  repulse  by  their  arms  as  de- 
cided as  that  of  Leipsic  or  Waterloo.  There  can 
be  no  doubt  that  "heaven  lies  about  us  in  our 
infancy."  There  would  be  as  much  sense  in 
tracing  a  resemblance  between  the  voice  of  the 
child  and  that  of  the  putative  father  as  between 
their  faces,  or  rather  more,  in  fact,  for  the  voice 
of  infants  is  frequently  more  mature  than  the 
face.  Such  evidence  is  not  good  even  prima 
fade, — Albany  Law  Journal, 

♦^•^» 

In  the  interesting  case  of  Clark  vs.  Brad- 
street,  is  pro'nounc^  a  sound  doctrine,  in  our 
opinion,  on  the  practical  test  of  exhibiting 
an  infant  in  eviaence  in  bastardy  proceed- 
ings to  show  a  resemblance  to  the  putative 
father.  As  the  infant  in  this  instance  was  only 
six  weeks  old  the  pretense  of  tracing  a  trust- 
worthy resemblance  to  the  defendant  may 
safely  be  pronounced  ridiculous.  At  any  age 
such  evidence  is  extremely  unsafe  and  untrust- 
worthy. The  books  are  rail  of  well  authenti- 
cated cases  of  mistaken  identity.  Almost  the 
first  thing  which  two  adult  strangers  do  on  be- 
ing presented  to  one  another  is  to  trace  resem- 
blances in  each  other  to  others  of  their  acquain- 
tance. Another  point  in  which  such  evidence 
must  be  regarded  as  unsafe  consists  in  the  fact 
that  no  two  people  will  agree  on  an  alleged  re- 
semblance, even  in  the  same  family.  The  mo- 
ment a  baby  appears  in  a  household  the  monthly 
nurse  declares  him  to  be  the  living  image  of  his 
papa  or  her  mamma,  as  the  case  may  be,  while 
on  the  other  hand  the  most  intimate  fHends  of 
the  family  see  no  resemblance  to  either  parent, 
but  think  the  new  comer  **  favors "  his  great 
uncle,  or  discover  no  likeness  to  anybody  in 
particular  but  the  vacuity  and  stolidity  of  coun- 
tenance general  in  the  infant  class. 

•^m^t^-*- 

Sm  Charles  Russeli^  Ex- Attorney  Qeneral, 
and  leading  counsel  for  Mr.  Pamell,  has  a  well 
known  trick  of  driving  a  point  home  to  a  jury 
which  is  inimitable  by  any  other  advocate.  He 
begins  to  lead  up  to  it  with  his  right  hand  in  his 
tail  pocket,  unaer  his  gown.  Thence  he  ex-  ^ 
tracts  a  snufif-box,  transfers  it  to  his  left  hand, 
opens  it,  takes  a  pinch  between  the  finger 
and  thumb  of  his  right,  and  with  the  box  still 
in  his  left  hand,  and  the  pinch  still  in  transitu, 
he  makes  his  point  unerringly,  so  that  it  reaches 
his  hearers'  minds  at  the  precise  moment  at 
which  the  pinch  reaches  its  destination.  Then 
with  an  inimitable  flourish  of  a  red  and  yellow 
bandanna,  the  oratorical  effort  is  complete.  But 
to  be  properly  appreciated  it  must  be  Been« 
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THE  COURTS. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

134.  The  Eastern  Railroad  Ck>.  tm.  The  United  States. 
Ordered  to  be  pawod  when  reached. 

1104.  The  City  of  N.  O.  tw.  The  La.  OonBtroction  Co.  Mo- 
tion to  dismlm  or  afflrm  submitted. 

The  Chief  Justice  announced  that  the  Court  would  adjourn 
ftom  Thursday,  the  20th  instant,  to  Wednesday,  January  2, 
1889. 

The  Chief  Justice  announced  the  followingr  order 
**  There  having  been  a  Chief  Justice  of  this  Court  appointed 
since  the  adjournment  of  the  last  term,  it  is  ordered  tnat  the 
following  allotment  be  made  of  the  Chief  Justice  and  Asso- 
ciate Justices  of  said  Court  among  the  circuits  agreeably  to 
the  flct  of  Congress  in  such  cash  made  and  provided,  and 
that  such  allotment  be  entered  of  record,  vu.:  For  the  First 
Circuit,  Horace  Gray,  Associate  Justice.  For  the  Second 
Circuit,  Samuel  Blatchford.  Associate  Justice.  For  the  Third 
Circuit,  Joseph  P.  Bradley,  Associate  Justice.  For  the 
Fourth  Circuit,  Melville  W.  Fuller.  Chief  Justice.  For  the 
Fifth  Circuit,  Lucius  Q.  C.  I^mar,  Associate  Justice.  For 
the  Sixth  Circuit,  Stanley  Matthews,  Associate  Justice.  For 
the  Seventh  Circuit.  John  M.  Harlan,  Associate  Justice. 
For  the  EiKhth  Circuit,  Samuel  F.  Miller,  Associate  Justice. 
For  the  Ninth  Circuit,  Stephen  J.  Field,  Associate  Justice." 


SUPREME  COURT  OF  THE  D.  €. 

IN  EQUTTYi^New  Suite. 

December  17. 

11511.  Reuben  H.  Andrews  vs.  John  R.  Hunt,  trustee,  et 
al.    To  release  deed  of  trust.    Com.  sol.,  W.  E.  Eidmonston. 

11512.  John  King,  alleged  lunatic.  Upon  petition  of  Com- 
missioners of  the  District  of  Columbik.  To  appoint  com- 
mittee.   Com.  sol.,  H.  E.  Davis. 

11513.  John  F.  (Jainor,  alleged  lunatic.  Upon  petition  of 
the  Commissioners  of  the  District  of  Columbia.  To  appoint 
committee.    Com.  sol..  Same. 

11514.  Henrv  D.  Barrett,  alleged  lunatic.  Upon  petition 
of  the  Commissioners  of  the  DiKtrict  of  Columoia.  To  ap- 
point committee.    Com.  sol..  Same. 

11515.  John  Henry,  alleged  lunatic.  Upon  petition  of 
the  Commissioners  of  the  District  of  Columbia.  To  appoint 
committee.    Col.  sol..  Same. 

11516.  Flora  M.  Latham,  alleged  lunatic.  Upon  petition 
of  the  Commissioners  of  tihe  District  of  Columbia.  To  ap- 
point committee.    Com.  sol..  Same. 

11517.  Maria  Davis,  alleged  lunatic.  Upon  petition  of 
the  Commissioners  of  the  District  ol  Columbia.  To  appoint 
committee.    Cora,  sol.,  Same. 

11518.  Wm.  L.  Bramhall,  trustee,  vt.  Frederick  W.  Sharon 
et  al.    Ii^unction.    Cora,  sol.,  J.  J.  Johnson. 

11519.  Frank  G.  Wood  v.  Harry  Blakely  et  al.  To  dissolve 
partnership  and  for  receiver,  account  and  injunction.  Com. 
sols.,  Carrmgton  and  Willuunson. 

December  18. 

11520.  Edmund  O.Wheeler  w^Lot  Flannery  et  al.  Judg- 
ment creditor's  bill.    Com.  sol.,  T.  M.  Fields. 

December  19, 

11521.  Chas.  A.  Barker,  alleged  lunatic.  Upon  petition  of 
the  Commissioners  of  the  District  of  Columbia.  To  appoint 
committee.    Com.  sol.,  II.  E.  Davis. 

11522.  John  H.  Dahl.  alleged  lunatic.  Upon  petition  of 
the  Commissioners  of  the  District  of  Columbia.  To  appoint 
committee.    Com.  sol..  Same. 

11523.  Wm.  L.  Bramhall,  trustee,  m.  Annie  Dnnkinson  et 
al.    To  quiet  title.    Com.  sol.,  J.  J.  Johnson. 

11524.  Sophia  Sautter,  guardian,  vs.  Chas.  H.  Miller  et  al. 
To  sell  infant's  interest  in  lot.    Com.  sol.,  W.  F.  Mattingly. 

December  20. 

11525.  John  Miller  vs.  Wm.  J.  Morris.  To  enforce  me- 
chanic's lien.    Com.  sol.,  A.  B.  Duvall. 

11526.  George  F.  Ormsby  vs.  Wm.  C.  Whitney,  Secretary  of 
the  Navy.  To  restrain  defendant  fkx>m  depriving  complain- 
ant fVom  taking  rank  according  to  date  of  comnusaion. 
Com.  sol.,  G.  F.  Ormsby. 

11627.  Wm.  H.  Falconer  vs.  Joseph  H.  Falconer.  To  re- 
form a  deed.    Com.  sol.,  John  Ridout. 

11528.  W.  M.  E.  Smith  vs.  Catherine  Kennedy  et  al.  To 
appoint  trustee,  Stc.    Com.  sol.,  Morris  A  Hamilton. 

11529.  Phineas  M.  Barber  et  al.  vs.  Chas.  M.  Hendley  et  al. 
To  enforce  mechanic's  lien.    Com.  sol.,  A.  B.  Duvall. 


December  21. 

11530.  John  C.  Athey  vs.  Anna  L.  OosUn.  Specific  per- 
formance.   Com*  sol.,  A.  A.  Bimey. 

December  22. 

11631.  Wm.  F.  McFarland  vs.  Peyton  D.  Vinson.  Receiver, 
injunction  and  account,  and  to  dissolve  {kartnershlp.  Com. 
sol.,  D.  8.  Mackall. 

11882.  Wm.  T.  Wilson  vs.  Wm.  T.  Rlgg?  et  al.  Com.  soL, 
J.J.Johnson. 

11533.  John  W.  Bayne  and  wife  vs.  Chas.  a  Adams  et  al. 
To  sell— to  make  partition.    Com.  sol.,  John  Ridout. 

11531.  Louis  P.  Shoemaker  et  aL  ««.  Geo.  A.  Tibbitta  et  al. 
To  seU  pt.  ••  Slippery  HUl."    Com.  sol.,  Same. 

11535.  John  8.  Pennebaker  vs.  Chas.  D.  Pennebaker  et  aL 
Com.  sol.,  E.  A.  Newman. 

December  34. 

11536.  Virginia  Gardner,  alleged  lunatic  Upon  petition 
of  the  Commissioners  of  the  District  of  Columbia.  To  ap- 
point (x>mmittee.    Com.  sol.,  H.  E.  Davis. 

11537.  Wm.  Hoff,  alleged  lunatic.  Upon  petition  of  the 
Commissioners  of  the  iMstrict  of  Columbia.  To  appoint 
committee.    Com.  sol..  Same. 

11588.  The  Consolidated  Electric  Lig^t  Co.  vs.  Millard  F. 
Halieck,  adm'r.  For  assignment  and  ii^unotion.  Com. 
sol.,  H.  B.  Moulton. 

11539:  Richard  H.  Wlllet  et  al.  vs.  Caxenove  G.  Lee.  To 
enforce  mechanic's  lien.    Com.  sol.,  W.  G.  Johnson. 

11540.  Same  vs.  Annie  L.  Cole.  To  enforce  mechanic's 
lien.    Com.  sol..  Same. 


CIRCUIT  COURT.— New  Suite  at  Law. 

December  17. 

39225.  George  Eilleen  vs.  Chas.  J.  Ortlip.  Judgment  of 
Justice  Walter,  $75.    Plfib  atty,  D.  E.  Oahill. 

29223.  Shipweth  Wilmer  vs.  Chas.  N.  Lobdell.  Account, 
flOO.    Plffs  attys,  Beach  and  McCalmont. 

29234.  Wm.  F.  Salter,  trustee,  use  of  E.  W.  dark,  vs.  George 
E^  Calvert.    Judgment  of  Justice  Strider,  |62.2S. 

29225.  Lory  S.  Kildow  et  al.  vs.  Mount,  Orr  &  Co.  Ac- 
count, flOO.    Plfis  attys,  Gamett  and  Mackall. 

29226.  The  Phoanix  Mutual  Life  Ins.  Co.  vs.  James  W. 
Walsh  et  al.    $891.87.    Plifs  attys,  Coleman  and  Offley. 

29227.  Enoch  Pratt,  use  of  Seth  H.  Whiteley,  vs.  Wm.  T. 
Rtggs.    Account,  $6,000.00.    Plffs  atty,  T.  A.  Lambert. 

29228.  Pliney  C.  Merry  vs.  Barton  Fisher.  Judgment  of 
Justice  Strider,  $84.46.    Plf&  aUy,  Same. 

29229.  Iron  Clad  Manufacturing  Co.  of  N.  Y.  State  vs. 
Isaac  A.  Rosecrans.  Account,  $23^.84.  Plfb  attys,  Bimey  & 
Bimey. 

29230.  George  R.  Wilson,  Jr.,  vs.  George  F.  BrotL  Ac- 
count, $376.70.    Plffo  atty,  C.  M.  Smith. 

December  19. 

29231.  Minnie  Julius  vs.  Chas.  C.  Duncanson,  trading  as 
Duncanson  &  Brothers.    Replevin.    Plffs  atty,  B.  A.  Lacy. 

29232.  Amasa  C.  Paul,  Adm'r,  vs.  Shdby  M.  Cullom.  Dam- 
ages, $10,000.    Plflfs  atty,  Twombley  A  Brown. 

December  20. 

29233.  George  G.  Corawell  et  al.  vs.  Camil  Solari  et  al. 
Account  and  Notes,  $4,579.73.    Plfis  atty,  £.  H.' Thomas. 

29234.  Howard  G.  Douglass  vs.  Joshua  C.  Wright  et  al. 
Replevin.    Pl£b  atty,  Williamson  A  Philips. 

December  21. 

29235.  Wash.  A.  Williams  vs.  C.  W.  McAllister.  Replevin. 
Plffs  atty,  J.  J.  WUmarth. 

December  22. 

29236.  George  T.  Stewart  vs.  George  H.  Thomas,  Judgment 
of  Justice  Stnder,  $100,00.    Plffs  aUy,  H.  C.  Stewart,  Jr. 

29237.  B.  H.  Warner  A  Co.  to  use  of  Dissie  H.  Hellen  vs. 
Richard  H.  Gtoldsborough.  Account,  $280.  Plfb  atty,  F.  H. 
Mackey. 

December  24. 
292S8.  Michael  B.  Harlow  et  aL  «f .  Braxton  B.  Johnston. 
Account,  $120.81.    Plflb  atty,  H.  O.  &  R.  Claughton. 

29239.  Oscar  Dunlap  vs.  John  C.  Black.  Damages,  $100,000 
Plflbatty,J.G.  Bigelow. 

December  26. 

29240.  John  T.  Dixon  vs.  Barney  McQuade,  Notes,  $387,84. 
PlSk  atty,  R.  Hagner. 

29241.  Gore,  Jannev  A  Co.  vs.  Arthur  W.  Harrison.  Jndc- 
jnent  of  Justice  Strider,  $71^. 
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Notice  of  (Election. 


THE  REGIiLAR  MEETING  of  the  STOCKHOLDERS 
OP  THE  LAW  REPORTER  COMPANY  of  Washington  City, 
will  be  held  at  the  ofAce  of  said  Company,  No.  503  E 
STREET,  NORTHWEST,  in  said  City,  on  Monday,  January 
14, 1889,  for  the  election  of  Trustees  of  said  Company.  Polls 
will  be  open  fVom  12  M.  until  1  o'clock  P.  M.,  of  said  day. 

WM.  F.  MATTINGLY,  President. 
FRANKLIN  H.  MACKEY,  Secretary. 


£egal  Notices. 


Rule  of  Court. 

RuXiB  ao.  ♦  ♦  •  ♦  Hereajter  all  notices  which  relate  to 
proceedings  in  tfie  Supreme  Court  of  the  I>ietri4}t  of  Columbia^ 
the  pubUcation  of  which  is  required  by  law  or  by  rules  of 
Court,  or  by  any  order  of  Courts  shaU  be  published  in  The 
Washucoton  Law  Rkpobtbb,  during  the  time  required  by 
lawy  tn  cuidition  to  any.  other  papers  which  may  be  specially 
ordered  or  which  may  be  selected  by  the  parties. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business, 
December  22d.  1888. 

In  the  matter  of  the  Estate  of  Mary  0.  Maccubbin,  late  of 
the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  of  the  said 
deceased,  has  this  day  been  made  by  Mary  A.  Gait. 

All  persons  interested  are  hereby  notilied  to  appear  in  this 
Court  on  Friday,  the  18th  day  of  January,  1889,  next  at  11 
o'clock  a.  m.,  to  show  cause  why  the  said  Will  should  not  be 
proved  and  admitted  to  Probate  as  prayed. 

Provided  a  copy  of  Uiis  order  be  published  once  a  week  foi 
three  weeks  in  the  Washington  Law  Rrpobteb  previous 
to  the  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

Test:  DORSET  CLAGETT,  Register pf  Wills. 

62    H.  E.  Davis,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


John  L.  MafRtt 
Emma  H.^afffltt 


Ml, 
et  al.  j 


167.    Equity  Docket  28. 


On  the  report  of  Myron  M.  Parker  and  A.  Macdonald 
McBlair,  Trustees,  of  the  sale  by  them  made  of  Lot  19, 
square  285,  in  the  City  of  Washmgton,  District  of  Columbia, 
for  the  sum  of  eleven  thousand  three  hundred  dollars 
(fll,800)  to  Mary  McAuIejr,  it  is  this  19th  day  of  December. 
1888,  ordered  that  the  said  sale  be  ratified  and  confirmed 
unless  cause  to  the  contrary  be  shown  on  or  before  the  20th 
day  of  January,  1889. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  successive  weeks  in  the  Washington  Law  Rb- 
POBTBB,  before  said  20th  day  of  January,  1889. 

W.  S.  COX,  Justice. 

A  true  copy.    Test:  R.  J.  Mbios,  Clerk. 

02  By  L.  P.  Williams,  Ass't  Clerk. 


THia  18  TO  OIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  Testamentary  on  the  personal  estate  ot  Thomas  J. 
McElhenny,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  vrlth  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  21st  day  of  December 
next:  they  may  otherwise  by  law  be  excluded  from,  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  21st  day  of  December,  1888. 

KATE  V.  EGAN,  Bx'x,  1804  6th  at  n.  w. 
52    M.  J.  Colbert,  Proctor. 


Cegal  Noticeo. 


THIS  13  TO  OIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Richard  R. 
Crawford,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  the  subscriber,  on  or  before  the  2lgt  dav  of  December 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene-  . 
fit  ot  the  said  estate. 

Oiven  under  my  hand  this  21st  day  of  December,  1888. 
LAURA  J.  CRAWFORD,  Adm'x, 

8629  O  St.  n.  w. 
62    No.  8278    Ad.  D.  14.    M.  F.  Morris,  Proctor. 


THIS  IS  TO  OIVE  NOTICE. 

That  the  ^bscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans'  Court  busi- 
ness, Letters  Testamentary  on  the  personal  estate  of  John 
Heni7  Albers,  late  of  the  District  of  Columbia,  deceased. 

AU  persons  having  claims  against  the  said  deceaoed  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  14th  day  of  December 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Oiven  under  my  hand  this  14th  day  of  December  1888. 
ELIZABETH  ALBERS,  Ex'x, 

1845  14th  St.  n.  w. 
62    No.  2558.    Ad.  D.  18.    Jas.  F.  Scaggs,  Proctor. 


THIS  IS  TO  OIVE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Barbara 
Niemann,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  ther^ 
of,  to  the  subscriber,  on  or  before  the  14th  day  of  December 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit ot  the  said  estate. 
Given  under  our  hands  this  14th  day  of  December,  1888. 
E.  CAMPBELL. 
HENRY  NIEMANN. 
Executors, 
426 1st  Street,  n.  w. 
62    No.  3812.    Ad.  D.  14    J.  Carter  Marbury,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

December  21st  1888. 

In  the  caseof  Mar>  J.  Jones,  Executrix,  of  Jane  Northedge. 
deceased,  the  Executrix  aforesaid  has,  with  the  approval  of 
the  Court,  appointed  Friday,  the  11th  day  of  January,  A.  D. 
1888,  at  11  o'clock  a.  m.,  for  making  payment  and  distribu- 
tion under  the  Court's  direction  and  control ;  when  and 
where  ail  creditors  and  persons  entitled  to  distributive 
shares  (or  legacies)  or  a  residue  are  hereby  notified  to  attend 
in  person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properly  vouched ;  otherwise  the 
Executrix  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rbpobtbb  previous 
to  the  said  day. 

Test :  DORSET  CLAGETT,  Register  of  Wills. 

52    No.  2507.    Ad.  D.  18.    W.  K.  Du  Hamel,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Catherine  Hutchinson  et  al.  ) 

vs.  (No.  10,979    Eq.  Docket  27. 

John  Cornelius  Hughes  et  al.  ) 

William  H.  Sholes,  the  trustee  herein,  having  reported  to 
the  Court  that  he  has  sold  to  John  Miller  lot  15,  in  square 
687,  in  the  City  of  Washington,  containing  8431  square  feet, 
at  35  cents  per  square  foot,  aggregating  |l.200.85,  it  is.  this 
24th  day  of  December,  A.  D.  1888.  ordered  that  said  sale  be 
ratified  and  con6rmed,  unless  cause  be  shown  to  the  con- 
trary on  or  before  the  24th  day  of  January,  A.  D.  1889. 

Provided  a  copy  of  this  order  be  published  in  the  Washing- 
TON  Law  Reporter  once  a  week  for  three  successive  weeks 
before  said  last-mentioned  date. 

W.  S.  COX,  J. 
62   A  true  copy.  R.  J.  Mbios  Clerk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  ft  Special  Term  for  Orphans'  Court  BnsineM. 

December  14ih,  1888. 

In  the  matter  of  the  Estate  of  Martha  Loulst  Marfcland,  late 
of  the  District  of  Colombia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  K6«tate  of  the  said  de- 
ceased, has  this  day  been  made  bv  Fanny  Beall. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  4th  day  of  Januazy,  1889,  next  at  11 
o'clock  a.  m.,  to  show  cause  why  the  said  will  should  not  be 
proved  and  admitted  to  Probate  and  Letters  Testamentiiry 
on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  aoopv  of  this  order  be  published  once  a  week  foi 
three  weeks  in  the  Washington  Law  Rbpobter  previous 
to  the  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

Test :  DORSEY  CLAGETT,  Register  of  WUls. 

61    Allen  Rutherford,  Proctor.  ' 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
December  14th,  1888. 

In  the  matter  of  the  Estate  of  John  W.  Sheckellt,  late  of 
the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  Testamentary  on  the  Estate  of  the  said  de- 
ceased, has  been  made  by  James  McElfresh. 

All  persons  interested  are  herebv  notified  to  appear  in  this 
Court  on  Friday,  the  4th  day  of  January,  188§,  next  at  11 
o'clock  a.  m.,  to  show  cause  why  the  said  Will  should  not  be 
proved  and  admitted  to  Probate,  and  Letters  Testamentary 
on  the  Estate  of  the  said  deceased  should  not  issue  as  prayed . 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rbportbb  previous  to 
the  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

Test :  DORSEY  CLAGETT,  ReRlster  of  Wills. 

61    No.  8286.    Ad.  D.  14.    &  C.  Mills,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  in  Eqcdty. 
Flora  C.  Swaaringer,  1 

Complainant, 

vs.  \  Eq.  No.  11267.     Docket  28. 

John  W.  Swaarifigtr, 

Defendant,  J 
On  motion  of  the  complainant,  by  Mr.  D.  S.  Mackall,  her 
solicitor,  it  is,  this  l9th  day  of  December,  A.  D.  1888,  ordered 
that  the  defendant,  John  W.  Swearingor,  cause  his  appearance 
to  be  entered  herein  on  or  beforv  the  nrst  rule-day  occurring 
fortv  days  after  this  dajr;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  or  default. 

Provided  this  order  be  published  in  the  Washington  Law 
Rbportbb  once  in  each  of  three  successive  weeks  before 
said  day. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  mensa  et 
thora  from  the  defendant  on  the  ground  of  cruelty  and  deser- 
tion. 
By  the  Court.  (8d.)       W.  8.  COX,  J. 

True  copy.    Test:  R.  J.  Mbios.  Clerk,  &c. 

61  By  M.  A.  Clancy,  Ass't  Clerk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Gonrt  Business. 
December  16th,  1888. 

In  the  case  of  Mary  M.  Bennett,  administratrix  c.  t.  a. 
of  Edward  Bennett,  deceased,  the  administratrix  c  t.  a.  afore- 
said has,  with  the  approval  of  the  Court,  appointed  Fri- 
day, the  11th  day  of  January,  A.  D.  1889,  at  11  o*clock  a. 
m.,  for  making  payment  and  distribution  under  the  Court's 
direction  and  control:  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a 
residue  are  hereby  notified  to  attend  in  person  or  by  agent 
or  attorney  duly  authorized,  with  their  claims  against  the 
estate  properly  vouched,  otherwise  the  Administratrix  c.  t. 
a.  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rbpobtkb  previoos 
to  the  said  day.  __       

Teat :  DORSEnrCJLAaETrT,  Begister  of  WiDa. 

61    No.  2912.    Ad.  D.  13. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  24th  day  of  December,  1888. 
John  A.  DonaMson ) 

vs.  }>  No.  11084.    Eq.  Docket  28. 

Eli  Michael  el  al.  I 

On  motion  of  the  plaintiiT.  by  Mr.  Franklin  H.  Mackey,  his 
solicitor,  it  is  ordered  that  the  defendants,  Cassandra  Shefler, 
John  Hanry  Michael,  Edwin  B.  Giiback,  George  Gilback,  Agnes  Gil- 
back,  William  Gllback  and  the  unknown  heirs  of  Sara  Boswell, 
cause  their  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occuring  forty  days  after  this  day;  otherwise 
the  canse  wfll  be  proceeded  with  as  in  case  of  default. 

The  obiect  of  this  suit  is  to  correct  a  deed  from  the  Howard 
University  to  Cassandra  Donaldson,  purporting  to  convey  to 
her,  lot  SIX  (6)  in  block  six  (6)  in  the  "  Howard  University" 
sub-division  of  the  farm  of  John  A.  Smith,  commonly  known 
as  ''Effinffham  Place"  in  the  County  of  Washington,  Dis- 
trict of  Columbia;  also  to  annul  a  certain  deed  of  said  prop- 
erty made  by  John  A.  Donaldson  to  Eli  Michael. 

By  the  Court.  W.  8.  COX,  Justice,  Ac 

True  copy.    Test:  R.  J.  Msios,  Clerk,  &c. 

62  By  H.  W.  Hodqes,  Ass*t  Clerk. 


THTS  T8  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  WilUam  H.  Tenney* 
late  of  the  D&trict  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  voncbers  there- 
of, to  the  subscriber,  on  or  before  the  llth  day  of  I>ecember 
next:  they  may  otherwise  by  law  be  exdoded  firomaU 
benefit  of  the  said  estate. 

Given  under  my  hand  this  llth  day  of  Decembo*,  1888. 
ROBT.  B.  TENNEY,  Ex'r, 

Capital  Mills,  Georgetown,  D.  C. 
51    No.  S300.    Ad.  D.  14.    C.  M.  A  H.  8.  Matthews,  Proctors. 

THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  fVom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  bimness. 
Letters  Testamentary  on  the  personal  estate  of  Mary  Aan 
Doniphan,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  llth  di^  of  December 
next:  they  mav  otherwise  by  law  be  excluded  from  all 
benent  of  the  said  estate. 

Given  under  my  hand  this  llth  day  of  December,  1888. 
J.  WALTER  COOK8EY,  Ex*r,  Fendall  Building,  City. 
61    No.  3304.    Ad.  D.14. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 
The  18th  day  of  December,  1888. 
Washington  B.  Williams) 

m.  ^ No.  29076.    Docket—.    At  Law. 

Francis  L.  Norton.  J 
On  motion  of  the  plaintiff,  by  Messrs.  J.  J.  WHmarth  and 
M.  N.  Richardson,  his  attorneys,  it  is  ordered  that  the  de- 
fendant, Francis  L.  Norton,  cause  his  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  davs 
after  this  day;  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  collect  bill  of  exchange  fbr 
$652.41  and  open  account  for  $9.37,  and  to  subject  proper^ 
attached  in  this  cause  to  the  payment  thereof. 
By  the  Court.  W.  S.  COX,  Justice,  Ac 

True  copy.    Test:  B.  J.  Mbigb,  Clerk,  Ac. 

61  By  J.  R.  Touifo,  Ass*t  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBM. 
The  18th  day  of  December,  1888. 

Jonathan  C.  Calhoun ) 

vs.  >  No.  11365.    Docket  28. 

Vercelona  Calhoun.  ) 

On  motion  of  the  plaintiff,  by  Mr.  Warren  O.  Stone,  his 
solicitor,  it  is  ordered  that  the  defendant,  Vercslsna  CaRiosn, 
cause  her  appearance  to  be  entered  herein  on  or  befbre  ik» 
first  rule-day  occurring  forty  days  after  this  da^.  c^erwise 
the  cause  wul  be  proceeded  with  as  in  case  of  denolL 

The  object  of  this  suit  is  an  absolute  divorce  on  the^round 
of  desertion  and  infid^ty.  It  is  ftarther  ordered  that  this 
order  shall  be  published  in  theWASHnforoN  LawBbportkb 
for  three  successive  weeks. 

By  the  Court.  W.  8.  OOX,  Justice,  Ac 

True  copy.    Test :  R.  J.  Msios,  Clerk,  Ac 

61  By  L.  P.  WnxiAMs,  Aa8*t  Gterk. 
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At  Law.    No.  28981. 
Docket  33. 


L  IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  11th  day  of  December,  1888. 

Edward  Lloyd,  Richard  B.  Llovd.  1 
Francis     B.    Lloyd,    Rosina 
Mackey,  Rosalie  M.  Bradford, 
Malcolm  Cudllp  and  Joanna 
Mackey,  Plaintiffs, 

Mercy  M.  Gray,  Cordelia  Linn, 
Arthur  Coslello,  George  Angel 
Cosiello  and  Benton  Nome, 
Defendants. 

On  motion  of  the  plaintiff^,  by  Mr.  Franklin  H.  Mackey* 
their  attorney,  it  is  ordered  that  the  defendant,  Mercy  M. 
Gray,  cause  her  appearance  to  be  entered  herein  on  or  be- 
fore the  drst  rule-day  oocnrringr  forty  days  after  this  day! 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
delknlt. 

The  object  of  this  suit  is  to  recover  the  possession  of  the 
whole  of  ori(?ina2  lot  nine  (9),  in  square  six  hundred  and 
fifty-three  (653),  in  the  City  of  Washington,  in  the  District  of 
Columbia. 


By  the  Court, 
True  copy.    Test : 


CO 


W.  S.  cox.  Justice,  Ac. 
R.  J.  Meigs.  Clerk,  &c. 
J.  B.  Young,  Ass't  Clerk. 


iaL) 


No.  11467.    Docket  28. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  11th  day  of  December,  1888. 

Alice  Dulaney  et  al. 
vs. 
Thomas  A.  Dulaney  et  i 

On  motion  of  the  plaintiffs,  by  Mr.  6.  F.  Lelghton,  their 
■olicilor,  it  is  ordered  that  the  defendants,  Thomas  A.  Dulaney 
and  Robert  H  Ward,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  davs 
after  this  day;  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  make  j^artition  by  sale  of  the 
real  estate  in  complainants'  bill  descntxsd,  and  to  substitute 
a  trustee  in  place  of  the  said  Robert  H.  ward,  trustee  under 
a  certain  deed  of  trust  set  out  in  said  bill. 


By  the  Court. 
True  copy.    Test : 


SO 


W.  S.  COX,  Justice,  Ac. 
R.  J.  Mrigs,  Clerk,  Ac. 
By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  11th  day  of  December,  1888. 


Theresa  M.  Lynch  ) 

re.  (No.  11443. 

Daniel  J.  Lynch.   ) 


Eq.  Docket  28. 


On  motion  of  the  plaintifi",  by  Mr.  A.  B.  W^illiams,  her  so- 
licitor, it  is  ordered  that  the  defendant,  Daniel  J.  Lynch,  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rule-oay  occurring  forty  days  after  this  day:  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  fh>m  the  bond 
of  matrimony  with  the  said  defendant  on  the  ground  of 
desertion. 


By  the  Court. 
True  copy.    Test: 


60 


W.  S.  COX,  Justice,  &c. 
R.  J.  Mbzos,  Clerk,  &c. 
By  M.  A.  Clancy,  Ass't  Clerk. 


THIS  18  TO  GIVE  NOTICE. 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained fbom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
Testamentary  on  the  personal  estate  of  John  Sullivan,  late  of 
the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  sarnie,  with  the  vouchers  there- 
of, to  .the  subscriber,  on  or  before  the  30tb  day  of  November 
next ;  they  may  otherwise  by  law  be  excluded  firom  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  90th  day  of  November,  1888. 
her 
MART  {Hj  StJLLIVAN.  Bx'x,  925  N.  J.  ave.  n.  w. 
mark. 
60    No.  8260.    Ad.  D.14. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  December,  1888. 

Laura  A.  Blincoe) 

vs.  V  No.  11467.    Eq.  Docket  28. 

Joseph  Blincoe.  I 

On  motion  of  the  plaintiff,  by  Mills  Dean,  Esq.,  her  so- 
licitor, it  is  ordered  that  the  defendant,  Josepn  Blincoe, 
cause  his  appearance  to  be  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  dwr;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 

llie  object  of  this  suit  is  to  procure  a  divorce  from  the 
bonds  of  matrimony  between  the  plaintiff,  Laura  A.  Blincoe, 
and  the  defendajit,  Joseph  Blincoe,  on  the  ground  of  deser^ 
tion. 

By  the  Court.  WM.  M.  MERRICK.  Justice,  Ac. 

True  copy.    Test :  R,  J.  Meios,  Clerk,  &c. 

60  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


The  6th  day  of  December,  1888. 


William  L.  Bramhall  et  al..  Trustees, 

Complainants, 


Rebecca  Britton  et  aU 


Defendants. 


No.  11444. 
Eq.  Docket  28, 


On  motion  of  the  plaintiffb,  by  Mr.  J.  J.  Johnson,  their 
solicitor,  it  is  ordered  that  the  defendants,  Rebecca  Britton, 
Elizabeth  M.  Hardy.  Mary  J.  Armstrong,  Annie  M.  Smith,  Clotiidis 
Millard,  Frances  Millard,  Eleanor  A.  Millard.  Joshua  J.  Millard, 
Bessie  Millard  and  Mary  J.  Burrows,  cause  their  appearance  to 
he  entered  herein  on  or  before  the  first  rule-day  occurring 
fortv  days  after  this  day,  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

The  object  of  this  suit  is  to  quiet  title  to  lot  numbered 
eighteen  (18),  in  square  numbered  one  hundred  and  forty 
(140),  situate  in  the  City  of  Washington,  in  the  District  of 
Columbia,  in  the  complainants'. 

By  the  Court.  WM.  M.  MERRICK,  JusUce,  Ac. 

True  copy.    Test:  R.  J.  Meios,  Clerk,  &c. 

60  By  M.  A.  Clancy,  Ass't  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
December  7th,  1888. 

In  the  case  of  Edward  Oodey,  Executor,  &c.,  of  John 
W.  Godey,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  28th  day  oi 
December,  A.  D.  1888,  at  11  o'clock  a.  m.,  for  making 
payment  and  distribution  under  the  Court's  direction  and 
control,  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  said  Executor  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rbportbb  previous 
to  the  said  day. 

Test :  DORSET  CLAGETT,  Register  of  Wills. 

50    No.  2880.    Ad.  D.  13.    P.  W.  Jones,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


Louis  Kurtz,  Sr., 

V9. 

Louise  Kurtz 


etal.i 


Eqtity.    No.  11284.    Doc.  28. 


Robert  H.  T.  Ldpold,  the  trustee  herein,  having  reported 
the  sale  of  the  following  described  real  estate,  to  wit:  lota 
numbered  twenty-four  (24)  and  twenty-five  (25),  in  square 
No.  480.  which  said  sale  and  property  is  more  fhlly  de- 
scribed in  proceedings  and  the  trustee's  report,  and  that  the 
said  property  was  sold  to  Charles  H.  Krey,  at  and  for  the 
sum  of  $4,900.00  cash. 

It  is,  this  12th  day  of  December.  1888,  ordered  and  decreed, 
on  motion  of  the  solicitor  for  tne  complainant,  that  said 
sale  be  confirmed,  unless  cause  to  the  contrary  be  shown  on 
or  before  the  15tb  day  of  January,  1888. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Rbportbb  once  a  week  for  three  successive 
weeks  before  said  day. 

W.  S.  COX,  J. 

A  true  copy.    Test:  R.  J.  Meios,  Clerk. 

60  By  L.  P.  Williams,  Ass't  Clerk. 
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7HI8  IS  TO  QIVB  NOTICE, 

That  the  subacriber,  of  the  District  of  Colnmbi*,  hat  ob- 
tained ftx>m  the  Supreme  Court  of  the  District  of  CTolumbia, 
holding  a  Special  Term  for  Orphans'  Court  buainees.  Letters 
Testamentary  on  the  personal  estate  of  John  M.  Graham* 
late  of  the  District  of  Columbia,  deceased. 

All  pemns  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  10th  day  of  December 
next;  they  may  otherwise  by  law  be  excluded  Arom  all  bene- 
fit of  the  said  esUte. 

Qiyen  under  my  hand  this  10th  day  of  December,  1888. 

ELIZABETH  QRAHAMTEx'x.  704  13th  st.  n.  w. 
flO    No.  8304.    Ad.  D.  14.    D.  E.  Ci^biU,  Proctor. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  riorace  8.  Johnston, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  1st  day  of  December 
next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 
Given  under  our  hands  this  1st  day  of  December,  1888. 
THURSTON  B.  JOHNSTON, 
WALTER  A.  JOHNSTON, 

Executors, 

1000  Va.  ave.  s.  w. 

&t(   No.  8278.    Ad.  D.  14.    Claughton  A  Claughton,  Proctors. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained ftom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  Testamentary  on  the  personsJ  estate  of  Ira  N.  Burrttt, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  l>efore  the  1st  day  of  December 
next ;  they  may  otherwise  by  law  be  excluded  ftx>m  all  ben- 
efit of  the  said  eeUte. 

Given  under  my  band  this  1st  day  of  December,  1888. 

PAYSON  BURRITT,  Ex'r,  219  C  st.  s.  e. 
flO    No.  8300.    Ad.D.  14.    Geo.  F.  Appleby,  Proctor. 


THIS  IS  TO  GIVE  NOTICE, 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Michael  Deviney, 
late  of  the  District  of  Columbia  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  5th  day  of  October 
next ;  they  may  otherwise  by  law  l>e  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  October  1888. 

her    

KATE  M   DEVINEY,  Adm'x,  1038  6th  st.  n.  e. 
mark. 
60    No.  8347.    Ad.  D.  14.    Neal  T.  Murray,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  0ISTRICT  OF  COLUMBIA. 
The  4th  day  of  December,  1888. 
William  B.Webb  el  al. 


Mathilda  W.Stanton  el  al. 


>No. 


11466.    Docket  28. 


On  motion  of  the  plaintifls,  by  Mr.  H.  Randall  Webb,  their 
BoUdtor,  it  is  ordered  that  the  defendants,  Edwin  M.  Stanton 
and  Sophy  C.  Stanton,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  days 
after  this  dav;  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  new  trustee  to  release 
lot  D,  subdivision  in  sauare  226,  ftt>m  the  effects  of  a  deed  of 
trust,  made  to  Edwin  L.  Stanton,  now  deceased. 

By  the  Court.  WM.  M.  MERRICK,  Justice,  Ac 

True  copy.    Test:  R.  J.  Mbios,  Clerk,  Ac. 

40  By  M.  A.  CULNCY,  AsB*t  Qerk. 
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Receipt, 
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Stock  Transfer, 
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TWUMONT,  N., 

JJ                                                                          629FSt.n.w. 

Careful  Supervision 

17DWABDS  A  BARNARD, 

JCi                                                                     600  5th  St.  n.  w. 
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TkiTACKBY,  FRANKLIN  H., 

OOi                                                                    606  D  St.  n.  w. 
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ItL                                430  Montgomery  St.,  San  Francisco. 

Printing  and  Publishing 

HOUSE, 

COLORADO. 

T\UNN,  GEORGE, 

U                                                                             Denver. 

GEORGIA. 

TTARBKON  A  GILBERT. 

U                                  Gate  City  Bank  Building,  Atlanta. 

KANSAS. 

nOUGLASS,  GEORGE  L., 

jJ                                                                           Wichita. 

No.  503  E  Street  N.  W. 

MINNESOTA. 

TTEATH,  HARTWELL  P., 
n                                                                             St.  Paul. 

I'elephone  249-6. 

NEBRASKA. 

i-VFFUTT,  CHARLES,                                  ^  ^^        ^      ^ 
\J                                                Pazton  Building,  Omaha. 

W.   F.  ROBERTS,  Superinteiident. 

OHIO. 
TXriNG,  GEORGE  0., 
YY                                89  EncUd  Ave.,  Room  8,  Qeveland. 

JOHN    H.   YOORHEES^ 

ATTORNEY    AT    LA^W, 
Solicitor  of  Patents  and  Connsel  in  Patent  Cases. 

PRACTICES  BEFORE  THE 

General  Land  Office  and  Court  of  Claims. 
St  Cloud  Bldg.,  cor.  9th  &  P  Sis.,  Washington,©. a     7 

ANSON  S.  TAYLrOR, 

Commissioner  of   Deeds,   Notarj    Public    and 
U.  S.  Commissioner, 

1224  F  St  N.  W.                Washington,  D.  0. 

Attorney  for  Mercantile  Ctolleotingr  Afirenoy. 

BUNDY'S   JUSTICE, 

it  per  VOL    For  sale  at  the  Washington  Law  Reporter  Office 
AManoal  of  the  Laws  of  the  DisUrict  of  Ooltunbia  Arom 

CHARLES   8.  BUNDY, 
Commissioner  of  Deeds  for  aii  the  States  and  Terrttories, 

NOTABT  PUBLIC,  U.  8.  OOHMZSSIOKSB  AMD  JUSTIOB  OP  THB  PBAOB 

49- AU  papers  for  record  or  use  in  other  States  should  be 
acknowledged  l>efore  a  Commissioner  of  Deeds  in  this  District 
before  being  sent.                                                                38 

BALDWIN,  DAVIDSON  &  WIGHT, 

Attorneys  at  Law,  SoUcitors  of  Patents,  and 
Counselors  in  Patent  Causes, 

26  Grant  Place,  "Waehmirton,  D.  O. 
Established  1859.        Patent  Business  SzolusiYely.    4 
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Vataable  Law  Books, 


IN 


GOOD   CONDITION. 


Abbott's  National  Digest,  vols.  1,  2, 3,  4,  5,  1867 

to  1872. 
Abbott»8  U.  S.  Practice,  vola  1,  2. 
Addison  on  Contracts,  1847. 
Alabama  Revised  Code,  1867. 
Alexander's  Texas  Digest,  2  vols. 
American  Law  Times  and  Reports,  New  Series, 

vols.  1,  2,  3,  1874,  bound ;  vol.  4,  unbound. 
American  Form  Book  (Sayler),  1878. 
American  Law  Times  Reports,  new  series,  vol. 

II,  1875. 
Atkins*  Chancery  Reports,  vols.  1,  2,  3. 

Bacon's  Abridgement,  vols.  1,  2,  3,  4,  5,  6,  7. 

Barbour  on  Set-off. 

Bissett  on  Partnership,  1874. 

Blackstone's  Commentaries  (by  Benjamin)  1879. 

Brackenridge  on  Trusts,  1842. 

Bradly  on  Wills. 

Broom's  Commentary  on  Common  Law. 

Browne  on  Actions  at  Law,  1844. 

Bundy's  Justice — latest. 

Burge  on  Suretyship. 

Chitty's  English  Digest 

Crimmal  Law  (by  Washbume),  1878. 

Curwen  on  Abstracts  of  Title,  1866. 

Dallam's  Digest,  3  vols. 

Digest  of  American  Patent  Cases  to  1870--Laws, 

2  copies. 
Digest  of  Laws  of  U.  S.,  Brightly,  1789  to  1867, 

1857  to  1865,  1857  to  1869,  Duplicate,  1868  to 

1870. 
Dorsey's  Laws  of  Maryland,  vols.  1,  2,  3, 1840. 

Elements  of  Law  (questions  and  answers). 

Fell  on  Guarantees. 

Foster  on  Scire  Facias,  1857. 

Gilbert  on  Devises. 

Graham  on  New  Trials. 

Greenleaf 's  Overruled  Cases,  1840. 

Hannon's  Digest,  vols.  1  and  2. 
Hartley's  Digest,  vols.  1,  2,  3. 
Hare  on  Diswvery. 

Irish  Reports,  vols.  1,  2,  1867-8. 

Irish  Reports,  Equity  series,  vol.  H,  1868. 

Journal  of  the  Law  (Phila.),  1830. 
Jurisprudence  of  Medicine,  Ordronauz,  1869. 

Landlord  and  Tenant  (Sloane),  1878. 

Laws  1869-60. 

Law   Reports  (English),  vols.  1  to  16,  inolosive, 

1867-69. 
Law  of  Nations,  VatteL 
Legal  Maxims  (Morgan). 
Leading  Criminal  Cases,  Bennet  &  Heard.  2d  Ed. 


Long  on  Sales  of  Personal  Property. 
Louisiana,  1  to  10  Martin. 
Lovelass  on  Wills. 

Maddock's  Chancery,  vols.  1,  2. 
McHenry  on  Eljectment. 
Montagu  on  Set-off. 

New  York  Rev.  Stats.,  vols.  1,  2,  3.,  5th  ed 

Orphan's  Court  ManuaL 
Oldham  &  White's  Digest,  1  voL 

Paschal's  Annotated  Digest,  2  vols,  duplicate. 

Peere's  Chancery  Reports,  vosL  1,  2,  3. 

Penal  Code  1867,  Duplicates. 

Penal  Code  of  1857  and  Amendments. 

Pothier  on  Obligations,  vols.  1,  2. 

Powell  on  Devises. 

Preston  on  Abstracts  of  Title,  2  vols,  in  one. 

Railway  Law  (Bonner),  1878. 

Ray's  Medical  Jurisprudence  of  Insanity,  1853w 

Roberts  on  Wills,  vols.  1,  2. 

Roper  on  Wills. 

Seaton's  Decisions  in  Equity. 
Smith  on  Executory  Interests^  1846. 
Smith's  Probate  Law,  1868. 
Smith's  Elements  of  the  Law. 
Special  and  General  Laws,  1870, 1873. 
Swinbome's  Treatise  on  WiUS)  vols.  1,  2,  3. 

The  Reporter,  Houghton.  Osgood  &  Co.,  volai 
5,  6,  7,  8,  bound;  vols.  9  to  20,  inclusive, 
unbound. 

The  Transcript,  1873,  3  vols.,  published  in  New 
York. 

Treatise  on  Equitv,  Fonblanques. 

Treatise  on  Insanity,  Pricharo. 

U.  S.  Stats,  at  Large,  vols.  1,  2,  3. 

U.  S.  State,  at  Large,  1861  to  1863,  and  1863  to  1 867 
2  vols.,  G.  P.  Sanger. 

U.  S.  Digest,  Abbott,  vol.  1,  A  to  C,  2  copies ; 
voL  ^  D  to  L.,  2  comes ;  vol.  3,  M  to  Y ,  2 
copies ;  vol.  5,  Sup.,  F  to  M,  1  copy.  These 
annuals,  viz.:  voL  1  to  8.  (duplicates);  9  to 
17,  single,  with  1  vol..  Table  of  Cases  and 
Equity  Digest,  vol.  2. 

Warren's  Duties  of  Attorneys^  1870. 
Watkins  on  Descents. 
Wellford's  Equities. 
Wentworth  on  Executions. 
Willis  on  Interrogatories. 
Willis  on  Trusts. 

Williams  on  Executors,  &c.,  vol.  2,  Thobanlfs 
Notes. 

For  sale  at  the  Office  of  the  Washinoton 
Law  Repobter.  Orders  for  Law  Books 
promptly  filled  at  corrent  prices.    Address 

THE  WASHINGTON  LAW  REPORTER, 
608  £  St.  N.  W.,  WashingtoBf  B.  C 
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Abatement,  6 
Account  stated,  24. 

biU  for,  542. 
Acknowledgment  of  deeds,  92. 

out  of  District,  618. 
recording  of,  618. 
of  debt  to  stranger,  683. 
with  condition,  683. 
Act  of  law.  605. 
Accommodation  note,  554. 

endorsee  of,  557. 
insolvency  of  payee  iof, 

567. 
pledge  of  for  antecedent 
debt,  557. 
Adjudication,  when  not  final,  153. 
Adjoining,  meaning  of  word,  19. 
Admissions  in  letters.  4. 
Administrator,  illegal  appointment  of,  28. 
Affidavits,  when  admissibie,  399. 
Agent,  liability  of  to  principal,  700. 

Sarol  authority  to,  704. 
mit  of  authority  to,  704. 
notice  of  authority  to,  704. 
Agreement  on  two  papers,  412. 
Alimony;  plea  to  jurisdiction,  749. 
Alabama  Claims,  171. 
Ambiguity,  latent,  529. 
Ante-nuptial  promise,  379. 
Appeal,  117. 

Appropriation,  limits  of,  639. 
Appearance,  entering,  737. 
Arguments  to  jury,  537. 
Army  Regulation,  validity  of  paragraph  1006, 

736. 
AsBignment  for  benefit  of  creditors,  826. 
deed  of,  619. 
conditions  in,  618. 
of  justices,  1, 
Assignee  in  bankruptcy,  105. 

of  chose  in  action,  188. 
of  fraudulent  deed,  618.  i 

Assault  and  battery,  abatement  of  action  of;  76. 
Assessment,  notice  of,  430. 
Attorneys'  fees,  667. 
Attaching  creditors,  87. 
Attachment,  writ  of,  199. 

B. 

Bank,  payment  of  fraudulent  check  by,  654. 
Bank  directors,  responsibility  of,  476. 

stock,  liabili^  of  holders  of,  810. 
Bankruptcy,  asssignee  in,  555. 
Bank,  judgment  by,  555. 
Bailee,  380. 

negligence  of;  proof;  770, 
Bastardy,  proceedings  in,  838. 
Bar  Association  of  District  of  Colombia,  17. 
Barristers  and  Solicitors,  681. 


Bill  for  account,  731. 

of  particulars,  76,  330. 

to  vacate  deed,  4. 
Bluff  in  law  suits,  640.  ^ 

Book  notices,  124,  269,  284,  337,  369,  386,  317,  465, 

578,  623,  668. 
Bowman  Act,  231. 
Bonds,  State,  184. 
Boycotting,  when  actionable,  809. 

conspiracy  for,  17,  605, 
British  matron  in  court,  441. 
Building  Association,  6. 
Bums,  statute  to,  762. 
By-laws,  binding  effect  of,  558. 

in  restraint  of  trade,  688. 

C. 

Oases,  notice  of,  317. 
Certiorari,  record  in,  3,  430,  796, 

defined,  2  '3. 
Chief  Justices,  293. 
Child,  damages  for  injury  to,  832. 
Chancery  sale,  232. 
Chinese  immigration,  101. 

children  bom  in  United  States,  492. 
Check,  special  endorsement  on,  525,  654. 
Civil  death  of  devisee,  801. 
Citation,  mistake  in,  34. 

Citizenship  of  United  States,  how  acquired.  492, 
City,  liabiUty  of,  505.  ^ 

Claims  against  United  States,  interest  on.  309. 
of  title,  399. 
interest  on,  795. 
Clerks,  appointment  of,  280. 
Common  carrier,  limit  of  liability  ot  415,  219, 
220,664,610. 
negligence  of,  415. 

counts,  330. 
Compromise  by  attorney,  831. 

when  voluntary,  428. 
Commissioner  of  Court,  fees  o^  795. 
Color  blindness,  statute  relating  to,  717. 
Collateral  security,  5'>4. 

verbal  promise,  36. 

construction  of,  393. 

interpretation  of,  133. 

privity  of,  683. 
Country  attorneys,  673. 
Contractor,  liability  of,  719. 
Constructive  trust,  606. 
Consignee,  ownership  of,  668. 

liability  of,  417. 
Contingent  remainder  distinguished,  765. 
Contributory  negligence,  165,  174,  715. 
Conspiracy,  17,  606. 
Contempt  of  court,  656. 
Constitutional  authority,  restrictionB  by,  667. 
Counsel,  purchases  by,  63. 
Conflict  of  laws,  686. 
Copyrighted  play,  72. 
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photofinraph,  147. 
Oopyriglit,  infHngement  of,  673. 
Corea,  salary  of  minister  to,  767. 
Cowardice  in  self  defense,  706. 
Court  Martial,  173. 
Corporation  stock,  442. 

contract  of,  609. 
Creditor's  bill,  731. 

D. 

Damages,  measure  of;  753. 
^  assessment  o^  663. 

Deaf  mates,  status  of^  793. 
Death  penalty,  825. 
Debt,  retainer  of,  22. 
Decisions  of  Hnprerae  Court,  83. 
Decisions  in  States,  831. 
Declarations  of  vendor,  667. 
Deed,  construction  of,  41. 

of  trust,  stipulation  in,  733. 
Delay,  law's,  33. 
Delegation  of  authority,  430. 
Demurrer,  waiver  of,  330. 
Descent,  title  by,  605. 
Detinet  defined,  523. 
Devisee,  civil  death  of,  801. 
Destruction  of  title  papers,  746. 
Distributive  directions,  730. 
Dividends  of  stock,  593. 
Dividends,  unclaimed,  (>51. 
Dog,  a  thing  of  value,  494. 
DoUar  mar£  430. 
Dramatic  criticism,  26. 
Drunkenness,  174,  253. 

£. 

Easement  on  land  by  reservation,  611. 
Easement  on  street,  786. 
Edmunds,  Senator,  640. 
Ejectment,  38,  165. 

proofof  title  in,  816. 
Employee,  negligence  o^  716. 
English  cases,  655. 
Endorser,  oral  promise  of,  108. 
Error,  assignment  of,  34. 

what  is,  350. 
Estoppel,  182. 

Evidence,  admissibility  of,  669,  729. 
Exemptions  fVom  liability  for  negligence. 
Exemplary  damages,  269. 
Executor's  feilure  to  compound,  730. 

purchase  by,  769. 

qualifying  of,  816. 
Executor  de  son  tor^  22. 
Exchanges,  831. 
Exceptions,  Bill  of,  34. 
Expert  testimony,  669,  720. 
Ex  post  facto  law,  764. 


Falsus  in  uno  Scc^  606. 

False  imprisonment,  663. 

Federal  jurisdiction.  135. 

Fornication,  applicability  of  U.  S.  Stat.,  against, 

397. 
Fourteenth  Amendment,  262. 
Franchise,  Construction  of,  447. 
French  Courts  and  Judges,  684. 
Fraud  in  pleading.  4. 
Frauds,  statute  oft  8,  761,  771. 
Fraudulent  conveyance,  444,  769,  777,  618,  686. 


G. 

Garnishee,  purchase  by,  107. 
Gas  and  water  companies,  361. 
Gift  of  land,  399. 

H. 

Habeas  corpus,  interstate  commerce,  lOT. 

Hampton,  anecdote  on  Vance  by,  700. 

Henry  George  and  public  policy,  651. 

Host,  liability  of,  569. 

Homestead  law,  298. 

Hoadley,  address  of,  585,  601. 

Hotel  biU,  313. 

Husband,  wife's  loan  to,  251. 

action  for  ii^ury  to  wife,  360. 

and  wife  contracts  between,  668. 

I. 

Illegal  assessment,  430. 

Improper  question,  remedy  against,  669. 

Inaeflniteness  in  pleading,  787. 

Infants  purchase,  283. 

Injunction  in  criminal  information,  814. 

subpoena  in,  640. 
Indictment,  sufficiency  of,  591. 

error  in,  495. 
Innocent  parties,  burden  of  loss  on,  689. 
Insanity,  defense  in,  562. 
Insolvent  debtor,  686. 
Insurance  policy,  268,  382,  409.  607,  673,  638,  770, 

777. 
Instructions  to  jury,  718. 
**Interixational,''  meaning  of  word,  317. 
Interpretation,  when  double,  447. 
Interest,  compound,  753. 

on  claim.  795. 
Interstate  commerce  com'n  decisions  of,    609, 

624,  641. 
decisions  on,  316,  435,  717. 
Intoxicating  liquors,  exposure  of  sale  of;  717. 

Iowa  statute,  829. 
Invalid  tax,  3. 

J. 

Joinder  of  plaintiflfe,  714. 
Joint  defendants,  202. 
Judges,  their  labors,  621. 

qualifications  of,  269. 
Jury  trial,  25,  325,  345. 

averaging  by,  753. 
Juror,  qualifications  of,  361. 
Judgment  creditors,  685. 

of  defendant  in  ejectment,  899. 
payment  of,  157. 
Jurisdiction  conflict  of.  87. 

of  U.  S.  Courts,  213. 
Justice  Matthews'  address,  497. 

of  Peace,  administrator  and  executor, 
473. 
Keating,  Justice,  697. 


Laches,  4,  67,  511,  811. 

in  Orphans'  Court,  59. 
Land,  Parol  authority  to  sell,  704. 
Landlord  and  tenant,  797. 
Law  books,  best  fifty,  286. 

reforms,  649. 
Lawyer's  best  sense,  762. 
Congress,  671. 
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Legal  reasoning,  833. 

relic,  402. 
Lamar,  Jostioe,  49. 
Lease,  Covenant  in,  508. 
Legacy,  266,  629,  766. 
Letters,  admissions  in,  4. 
Libel  and  slander,  666. 
License  a  tax  on  business,  717. 
Life  estate,  creation  of,  763. 
incident  to,  698. 
Liquor  law,  constitutionality  of^  737,  640. 

licenses,  812. 
Lion's  address,  617. 
Litigation,  decrease  of,  76. 
Longevity  pay,  277. 

M. 

Mandamus,  60,  312,  417,  646,  769. 

on  Oommissioner  of  Patents,  783. 
Married  woman's  property,  668. 
Master  and  servant,  221,  769. 
Matrimonial  agencies,  £d.,  261.  ^ 

incapacity,  362. 
Magazine  articles,  337,  369. 
Manria^e  after  foreign  divorce,  496. 
Married  woman's  deed,  262. 
Maryland  avenue  defined,  19. 

Law  Journal, 
Mechanic's  lien,  54,  139,  249,  314,  798. 
Misnomer  of  legatee,  529. 
Misjoinder  of  wife,  217. 
Misrepresentation  in  prospectus,  713. 
Minister  to  Hayti,  salary  of,  71. 
Mistalce  of  law,  787. 
Mortgage,  6. 

covenant  in,  369. 
Municipal  corporations,  duties  of,  669. 
liabiUty  o^  269. 
liens,  19. 
Multifariousness  in  pleading,  4,  41. 
Murders  in  London,  761. 

N. 

National  Bank  attachment  against,  199. 
Stock,  transfer  of,  2. 
Bar  Association,  361,  368. 
Naval  Cadet,  pay  of,  460. 

OflScers,  allotments  by,  154.     . 
Negotiable  Instrument,  assignment  of,  672. 
Negligence,  361,  489,  521,  607. 

contracts  of  exemption  from,  697. 
Nerve  in  law,  577. 
New  promise;  Statute  of  Limitation,  202. 

trial,  718,  491. 
Notice  of  dishonor,  108,  184. 

O. 

Obstruction  of  light  and  air,  665. 
Old  deed,  26. 

P. 

Parol  demurrer,  38. 

Partnership  debts,  attachment,  491. 

insurance  policy,  106. 

powers  of  surviving  partner,  417. 
Parties  to  contract,  363. 
Party  wall,  11. 

windows  in,  829. 
Partition,  458,  714. 
Parents  action  for  injury  to  child,  300. 


Parol  evidence  relating  to  land,  412. 

gift  of  land,  399. 
Patent,  mandamus,  783. 

statutes  relating  to,  2. 
license  to  use,  10. 
fraudulent,  326. 
oldest,  11. 

infringement  of,  162,  413. 
appea]b,  133. 
Passenger,  ejectment  of;  560. 

burden  of  proof,  662. 
injury  from  cdarm,  562. 
carriers  duty  toward,  123 
Paymaster,  error  of,  735. 
Philpot's  petition,  736. 
Physician  without  certiticate,  719. 
Pledge,  illegal  sale  of;  764. 

after  advance  made,  714. 
limit  of  action,  509. 
Pleading  double,  350. 

amendment  of,  330. 
indeflniteness  in,  787. 
Pigg»s  pig,  94. 
Power  of  appointment,  S33. 

of  sale,  686. 
Prescription,  limits  on,  714. 
Primogeniture,  33. 
Privileged  statement,  570. 
Privity  of  contract,  .*)70. 
Prayers  in  negligence,  667. 
Preferred  creditors,  619. 
Principal,  concealment  of,  506. 
Promissory  note,  waiver  of  notice,  462. 
presumption  in,  386. 
failure  of  consideration,   ] 
specific  performance,  652. 
burden  of  proof,  238. 
negotiability  of;  801. 
Process,  abuse  of;  570. 
Proximate  cause,  40. 
Public  policy,  261,  *;91,  655,  688. 
Pugilistio  encounters,  284. 
Purchase,  estate  by,  605. 


Quo  Warranto,  430. 


Q. 


B. 


Railroad  company,  rights  of,  526. 

tracks  in  District  of  Columbia,  189. 

franchise,  tax  on,  753. 

fare,  legislative  control  of,  749. 

ticket,  contract  on.  701. 

company,  responsibility  for  act  of  sor- 
'^nnt,  464. 
Real  estate  ag^ent,  authority  o^  136. 
Record,  parties  to,  33, 
Recording  deeds,  135. 
Referee,  446. 

Rehearing,  petition  for,  747. 
Release,  6. 

Removal  of  actions,  9. 
Recrimination  in  divorce,  155. 
Replevin  by  vendor,  523. 
Restraint  of  trade,  655. 
Res  a^judicata,  442,  675. 
Respondeat  superior,  719. 
Retainer  of  debt,  22. 
Retirement  from  navy,  214. 
Revised  Statutes,  Section  3962,  467. 
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Bight  of  way,  meaning  of,  753. 
tax  on,  768.— 

action,  189. 
Rolling  stock,  293. 

sitQS  ot  763. 
Rnie  86,  meaning  of,  747. 
Safe  deposit  companies,  418. 
Satisftiction,  24. 

Self  defence,  Instructions  in,  706. 
Servant  of  railroad  company,  366. 
&etrO%  administrator,  204. 

against  assignee,  864. 
Sheriff,  absconding,  702. 
Silence  gives  consent,  660. 
Sleeping  car  company,  liability  of,  76. 
Solicitor  In  1675,  704. 
Specific  performance,  412,  816. 
Statute,  title  of,  432. 

Interpretation  of,  397. 

when  repealed,  446. 

of  limltetlons.  266,  326, 880,  609,  626,  662, 
618,  635,  655,  683,  799,  800. 
Stock  exchange;  By-laws,  658. 
Strikes,  17. 
Sunday  laws,  mandamus,  646. 

against  traveling,  449. 
Supreme  Court  of  United  States,  Ed.,  229. 
Superstitious  trust,  277. 

T. 

Tavern  keeper,  liability  of,  67. 
Taxes,  sales  for  delinquent,.  120. 
provisions  of,  19, 
assessment  ot,  188. 
on  right  of  way, 763. 
on  franchise,  753. 
exemption  from,  768. 
lien  of,  19. 
Tax  Sale,  recording  of,  815. 
Telegram,  error  in,  t. 

neglect  of  company,  83. 
State,taxon717. 
Telegraph  blank,  stipulations  in,  691. 

company,  burden  of  proof,  691. 
liability  off  591. 
not  insurers,  591. 
State  tax  on,  425. 
taxes  due  by,  426. 


Telephone  cases,  181. 

Tenancy  in  common  in  District  of  Colu!nbia,  605. 

Terror  causing  damage,  489. 

Testimony  before  examiner,  4. 

Testamentary  assets,  266. 

Thurlow,  anecdote  of,  698. 

Trade-marks,  73,  175,  337. 

Trespass,  108. 

enjoining  of;  386. 

ownership  in,  731. 
Treasury  draft,  custody  of,  156. 
Trial  by  jury,  631 
Trover,  conversion  In,  330. 
by  mortgagee,  572. 
Trustee,  liability  of,  737. 

assessment  by,  751. 
Trust  estates,  alienation  of,  698. 

U. 

Ultra  vires,  430,  787. 
Uniformity  of  laws,  Ed.,  633. 
Unliquidated  claim,  24. 
Unprofessional  conduct  of  physlciani  719, 
Usury,  219,  753. 

V. 

Vendor  and  vendee,  combination  between,  667. 
Verdict,  motion  to  set  aside,  639. 
Vested  remainder,  765. 

W. 

Waite,  Chief  Justice,  197,  245. 

Warrant  of  United  States  Commissioner,  S)47. 

Water,  obstruction  of,  753. 

Wharf  owner,  duties  of,  521. 

Wife's  advances  to  husband,  261. 

Wife,  misjoinder  of,  217. 

separate  estate  of,  217. 

testimony  of,  815. 
Will,  construction  of,  345. 
Witness,  privilege  of,  117. 

for  prosecution,  512. 
Woman,  value  of,  745. 
Writ  of  error,  motion  to  dismiss,  49. 
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